Court decision file

Appalachian power company, et al
against
American institute of CPAs

Order to show cause (United States District
court for the Southern district of New York)

April 1959

For Reference
Do Not Take
From the Library



UNITED STATES DISTRIGT COURT FOR THE
:\ SOUTHERN DISTRICT OF NEW YORK

.
‘(-‘g}' \-----------p----n--x
APPALACHIAN POWER COMPANY, 3
OHIQ” POWER GOMPANY and
5., INDIANA & MICHIGAN ELECTRIG COMPANY, s
- purit /I
S ey Plaintiffs g ORDER TO
P v e ; SHOW GAUSE
C & against . / 4 14~ 6
= ‘ -
¥ AMERICAN INSTITUTE OF CERTIFIED 3 G /6/
PUBLIG ACCOUNTANTS, L.H, PENHEY, s -
WILLIAM W. WERNTZ and CARMAN G
Defendanta. ]

- w e ee e e e e e ee X

. Upon the verified complaint herein and the
annexed affidavit of ROBERT O, WHITMAN, duly sworn to on
April 15, 1959,

_ LET the defendants herein, or their attorneys,
show cause, at a Motion Term of this Court, to be held
at Room 506 of the United States Court Houss, Foley
Square, Naw York, NeY., on the /7 day of Apr;ll, 1959,

z‘f at an ofclock in the xém
thereafter as counsel can be heard, why an order,
pursuantto Rule—65-of thoFederal Rulesof Givil ———
Procedure, should not be made and entered herein, granting

oon of that day, or as soon

a preliminary injunction onjoining the defendants as
roquestod in the prayer for relief in the verified
complaint herein and in the sald moving affidavit of
Robert O. Whitman annexed hereto, and why the plaintiffs
should not have such othor, further and different rellef

as to the Gourt may peem just and proper in the px"emisaa.




It appearing from the verified complaint
herein and the said affidavit of Robert O. Whitman that
plaintiff has no adequate remedy at law, and it
appearing therefrom that the distribution of the letter
and opinion proposed to bs distributsd by the defendants
to the members of the defendant American Institute of
Certified Public Accountants, to the effect that the
defendant American Institute of Certified Public
Accountants or its Committee on Accounting Procedure
is of the opinion or recommends that charges made to
income in recognition of the defurral of income taxes
should not or may not, in accordance with generally
accepted accounting principles be credited teo earned
surplus or to any othar account included in the stocke
holders! equity section of thae balance sheet, will causa
substantial numbers of accountants, financial institutions,
investment banking concerns, rating sgrvicas, financial
analysts and governmental agencies t¢ question the
continued inclusion of credits for deferred taxes in tha
earned surplus accounta of plaintiffs and will sariously
interfere with plaintiffs in their dealings and
relationships with such porsons and institutions and
will raise questions as to tho validity of ths announced
debt ratios of the plaintiffs which are the basis upon
which plaintiffs have in the past, and propose in the
future, to borrow funds and sell securities to finance
their respectiva current construction programs, ami
it appsaring that such irreparable injury, loss and
damage will rusult to ths plaintiffs herain beforu

notlcwe can be survoed and a huaring had hurein,



unless the defendants are restrained from the acts
hereinafter set forth, and the plaintiffs having given
and filed the undertaking required by law in the sum

of 7w€- hMMW Dollars,

IT IS ORDERED that, pending the hearing
and deturmination of plaintiffst application for a,
proliminary injunction herein, the defendants, their
agents, servaﬁts and employess and any other persons
acting in concert with or on beohalf of any of thé
said defendants, be and they hereby are oanined and
restrained from adopting, issuing, promulgating,
circulating. printing or in any manner publishing
to the members of ths dafendant American Institute of
Certified Public Accountants or to any members of the
accountancy profession, the aforesaid proposed letter or
any utterance, opinion, recommendation, promulgation or
statemont to the effect that the defendant American
Institute of Cortified Public Accountants or its
Committee on Accounting Procedura is of the opinion
or recommends that charges made to ingome in recognition
of thg_dg{qrrgl of income taxes should not or may not,
in accordance with géﬁerally acceptéd aéﬁéunting '
principles, be cradited to earned surplus or to any
other account ineluded in the stockholderst equity
scction of the balance sheet, until such time as the
Jdefendant American Institutc of Cortifiued Public
Accountants and its Committue on Accounting Proceduro

havot



(a) Submitted a draft of the proposed locttur
to the persons to whom ths exposure draft of
Accounting Research Bulletin Ho. 44 wa; submitted.

b)—Permitted such rsasonableperiodof —
tims, not less than 60 days, to have alapsed
subsaquent to sald submission in order that such
persons may have the opportunity of submitting
for the consideration of ths Committee on Accounting |
Procedurs their views and opinions.

(c) Otharwise complisd with the defondant
American Institute of Certified Public Accountants?
and its Committes on Accounting Procedurats
practices and procedures with rsgpegt to the

publication of Accounting Rusuarch Bulletinse

Sufficient reason app:zaring thersfor,
lot service of a copy of this order, together with
a copy of the papers upon which it is based, upon the
defendants, at or before otclock on the
day of April, 1959, be decmed good and sufficient
survice thoraafa o "~ 0 v o0 o 8

A

Dated, April/d°, 1959,

LA 4% . Eow LY L. pﬁ‘.m‘&g_. ’(

UeSeDe &

n!}—



UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK

e A W [ i e e Hanlion” o ¥ en ST @ we ~en damil P

APPALACHIAN POWER COMPANY, e

OHIO POWER COMPANY and |

INDIANA & MICHIGAN ELECTRIC COMPANY, !
Plaintiffs, 3

=-againat- 3

AMERICAN INSTITUTE OF CERTIFIED 3
PUBLIC ACCOUNTANTS, L.H. PENNEY,
WILLIAM We WERNTZ—and CARMAN G ]
BLOUQGH, :
Dafenlantse A
» W w e B m e amwEm e m® ®eeee o = X
STATE OF NUW YORK )

H 83
COLNTY OF NEW YORK )
ROBERT 0. WHITIAN, baing iduly sworn, deposes

and says that$

le¢ I reside at 35 Riverviow Road, Irvington-one
Hudson, New York. I am tha Traasurer of each of the
rlaintiff corporations and am fully familiar with all ths

facte and matters hervinafter statoed.

2. This affidavit is submittod in support of

- plaintiffat-applieation; pursuant—toRule—65 of the
Faderal Rulus of Givil Procedure, for an order granting a
proeliminary injunction heroin and in support of_plaintiffs'
agplication for an order to uhow causs bringing ou the
plaintiffa? said application for a preliminary injunction
and in support of plaintiffat' application for a temporary
rostraining order punding the hearing and detomminaclon of

sald application for a proliminary injunction,




3. I have since 1940 bhsen a certified public
accountant, have had more than twenty ysars' oxparionce
céncentrated in accounting in the olectric puﬁlic utilitcy
field, and for sixteen and a half years was associatoed
ﬁith Niles & Niles, a certifisd publig accounting firm,

a substantial portion of whose pragtice was devotad
to the public utility field, I have been a member of

tho—defendant American—Instituteof Certified Public
Accountants since 1942 I am also a member of the lew
York State Society of Certified Public Accountants.

4o Annexcd as Exhibit ®AY hereto and made a
part hereof is a trus copy of the vorified complaint in -
this action. Said complaint was verified by me and I
hereby adopt and incorporateo in this affidavit each and
every statemsnt and allegation containad in said verifioed
complaint as if such allegation were repsated in full
hereines I have pursonal knowledge of all of the matters
allegbd in the complaint, cxce¢pt those alleged to have

been made on information and belief. The sources of my

information and belief with respect to such allégations are |

transcripts of tustimony givan at officlal proceedings

of Foderal and Stato administrative bodies, examination
of official publications and statomonts of thu defendant
.Amorican_Innnitnna_né_nezhitinﬂ_ﬂnhlin_Annnnnnan&n_nnd_”_
its Committee on Accounting Procudure, corrcspondence with
motabors of the said Committuwo on Accounting Progudure

and examination of roecords orf the plaintiif corporationse.

5« Thu rvason that thias application for a
prulimiunry injunctlon im soupght to be brought on by

ordur to cliow ciuse and the roavon for the applleation



for a temporary resuraining order pending tho dearing on
sald application is that the plaintiffs, uu more tully
appears nereinafter, will suffer immediately all of the
irreparable injuries more fully alleged in the verificd
complaint harein .nless the defendants are imiediately
restralned from effecting the proposed acts ccuplained of
in the complainu.

— 6+ the Diroctor of Research of the defondant
Institute of Certified Public Accountants, the defendant
Carman Gs Blough, publicly stated on April 8, 1959,
that the proposcd letter and opinion complained of in
the complaint was at that time buing prepared for
distribution to the thirtyethree thousand members of the
defendant Institute of Certified Public Accountants.

Its distribution is, therefore, imminent., The fact is
that during the cowrse of a meeting hald between repro=
sentatives of tae plaintiffs and defendants Werntg and
Blough immediately prior to the execution of this affidavit,
plaintiifs were unable to aecur; from defendants Verntz and
Blough any commitment te delay the distribution of the said

proposed letter and opinion,

7. Ualess this Court grants plaintiffs?

application for a temporary rostraining order

prohiblting the defendants from the distribution of

sald propossd lotter and opinion, it will forthwith be
distributod to the wmembership of the defendant Institute

of Cortifiod Public Accountauts and immudiately upon

-3-




sald distribution, the irreparable harm alleged in the
verified complaint and incorporated in this affidavit will
ensuee Once the sald disuribution has occurred, thia
application and indeed, this action for equitable relief,
will have heen rendered moot, and plaintiffs will be unable
to secure from thia Court, or any other court, the relief
necesaary to protect them from the vonsequences of the said
distributions

8« No harm, damage, loss or injury can occur to
the_defendants from the granting of the relief souébt here:in,
thich will at most delay the challenged activivy until such
time as defendants! have justified their conduct, There is
no reason why the defendants must distribute theit letter
and opinion with such undue hastes No benefits will accrus
to defendants or anyone else by reason of an early distri-
bution and no harm by reason of a later distribution if the -
name is determined to be justifiable. The sole interests
affected one way or the other are those of the plaintiffa,

9+ The summons and verified complaint herein are
being filed in this Court simultancously with the presen~
Tation of this gpplication for an order to show cause, and
3% is the intention of the plaintiffs to cause the service of
the summons and complaint herein simultaneously with the -
service of the order to show cause and temporary restraining
order sought herein,

10, No previous application has been made to
- any Court or Judge for the relief sought horein.
d

11, Dy reason of theo foregeing, plaintiffs
reapectfully request that an order to show cause be
signed horein bringing on plaintiffs® application for

S




a preliminary injunction and that, pending the huearing
and determination of said application for a prulininary
injunction, a temporary restraining order bu g,rantod,
restraining and cnjoining the defendants, their agents,
servants and employees and any other parsons acting in
congcert with or on behalf of any of the said defendanto,
from adopting, issuing, promulgating, circulating,
printing or in any manner publishing to the memburs of
the defendant American Institute of Certified Public
Accountants, or to any memburs of the acoountancy pro= |
fossion, the aforosald proposed letter or any utterance, !
opinion, rescommendation, promulgation or statement to the
effoct that tho defindant American Inetitute of Oertifiod
Public Accountants or its Committee on Acoounting Procedure

is of the opinien or revemmunds that charges made to ineomo
in recegnition of tho dofurral of inocoms taxes should nob
or may not, in accordancu with gonorally aceaptod asoounte
ing prinoiplos, be oredited to oarncd surplus or o any

other acuount included in tho stockholdera' soquity swotion
of the balance shoet, until such timo as the defendant
American Institute of Oortifiod Publie Acsountants and
its Oommittes on Accounting Proooduro haves
(a) Submitted a draft of the proposad luttar
to thu pursona: to whom the axposurs draft of
Acoounting Research pulletin No. 44 was vubmittuds
(b) Pormitted sush reasonable poriod of
time, not less than 60 days, to havu elapoud
subsoquently to vaid submisslon in order that
auch porsons may havo thu opportunity of submitting
for tho consldaration of tho Commictov on Acsounting
Progudure thelr viecws and opinionu,

-")-n



(c) Otherwise complied with' the defendant
American Institute of Cartified Public Accountants?
and its Committue on Accounting Procudursts
practicaes and pro'c.edures with respeot to the
publication of Accounting Research Bulletins,

[ToBeRT Q. wamnmﬂn)
art Q. U man

‘Sworn to before ms this
15th day of April, 1959.

STEPHEN E. DAV]S
Notary Public, State of New York
. Qualified in ilronx County
Cert. filed in New York County
No. 03-5941025
Commission Expives March 39, 1901
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UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK

APPALACHIAN POWER COMPANY,
OHIO POWER COMPANY and
INDIANA & MICHIGAN ELECTRIC COMPANY,

Plaintiffs,

VERIFIED
COMPLAINT

- against -
AMERICAN INSTITUTE OF CERTIFIED PUBLIC
ACCOUNTANTS, L. H. PENNEY, WILLIAM W.
WERNTZ and CARMAN G. BLOUGH,

Def'endants.

Plaintiffs, by Messrs, SIMPSON THACHER & BARLETT,
thelr attorneys, complaining of the defendants, allése that:

1. Jurisdiction of this actlion is based upon
diversity of citizenship. The amount in controversy exceeds,
exclusive of interest and costs, the sum of $10,000.

2. Plaintiff Appalachian Power Company (herein-
after "Appalachian") is, and at all times mentioned in this
complaint has been, a corporation duly organized and exist-
ing under and by virtue of the laws of the Commonwealth of
Virginia, with its principal place of business in Roanoke,
Virginia.

3. Plaintiff Ohlo Power Company (hereinafter
"Ohio") 1s, and at all times mentioned in this complaint has
been, a corporation duly organized and existing under and by
virtue of the laws of the State of Ohio, with its principal
place of business in Canton, Ohio.

4, Plaintiff Indiana & Michigan Electric Company
(hereinafter "Indiana") is, and at all times mentioned in

EXHIBIT A



this complaint has been, a corporation duly organized and
existing under and by virtue of the laws of the State of
Indiana, with its principal place of business in Fort Wayne,
Indiana.

5. Upon information and belief, defendant Ameri-
can Institute of Certified Public Accountants (hereinafter
"the Institute") 1s, and at all times mentioned in this
complaint has been, a corporation duly organized and exist-
Ing-under-and byvirtue—of the laws—of the Distriect-of
Columbia, with its prinecipal place of business in New York
City, New York. .

6. Upon information and belief, the Institute 1is
an organization of certified public accountants formed for
the purpose of uniting the accountancy profession in the
United States and, among other things, to advance accounting
research; it 1a the only national organization of certified
public accountants; the Institute's Committee on Accounting
Procedure (hereinafter "the Committee") has as its objective
the narrowing of areas of difference and inconsistency in
accounting practices and the furthering of the development
and recognition of generally accepted accounting principles,
through the issuance of opinions and recommendations which
serve as the criteria for determining the suitabillity of
accounting practices; there are more than 33,000 certified

public accountants who are members of the Institute, includ-

Ing every well lknown and reputable accounting firm experi-

enced and active in electric public utility accounting.

T. Upon information and belief, defendant L, H.
Penney is the Presldent of the Institute; defendant William
W. Werntz is the Chairman of the Commlttee; defendant Carman



@. Blough 1s Director of Research of the Institute; none

of the individuals named as defendants are citizens of
Virginia, Ohio or Indiana,

8. Appalachlan, Ohio and Indiana are all
operating electric public utility companies.

9. Appalachian, as of December 31, 1958,
had recorded on books of account maintained by it pur-
suant to requirements of the State Corporation Commis-
slon of Virginia and the Public Service Commission of
West Virginia a total capitalization of $425,012,331,
including a common stock equity of $152,089,098, of
which $22,622,432 was recorded in an account designated
as "earned surplus restricted for future federal income
taxes",

10. Ohio, as of December 31, 1958, had
recorded on books of account maintained by it pursu-
ant to the requirements of the Public Utility Commis-
slon of Ohio a total capitalization of $447,921,130,
of which $26,107,537 was recorded in an account desig-
nated as "earned surplus restricted for future federal
income taxes",.

11. Indiana, as of December 31, 1958, had
recorded on books of account maintained by it pursuant
to the requirements of certain orders of the Public Ser-
vice Commission of Indiana and the Michigan Public Ser-
vice Commission a total capitalization of $266,689,187,
including a total common stock equity of $98,504,027,

and an earned surplus of $35,389,162, of which $17,054,429

was recorded in an account designgted as "earned surplus

restricted for future federal income taxes".

g



12. The amounts recorded in such restricted
earned surplus accounts of Appalachian, Ohio and Indiana,
totaling $65,784,398, have been accrued in accordance with
generally accepted accounting principles over a period of
years and represent credits to such balance sheet accounts
arising from charges made in the income statement (normalie-
sation charges) to provide for federal income taxes whioh
may have to be paid in the future but which are currently
deferred, measured by the difference between actual income
taxes and the amount suoh taxes would have been if suoch
ocompanies had not eleoted to take for tax purpcses accelerated
amortization deductions under Seotion 168 and liberalised
depreciation deducstions under Section 167 of the Internal
Revenue Code., Said accounting prinociples have been used
by the plaintiffs, as well as by many, if not all, electrio
public utility companies, for a number of years, and
finanoial statements prepared on the basis of sald acoount~
ing principles have been certified by all of the certified
public acocounting firms experienced in electric publiec
utility accounting as being in accordance with generally
accepted accounting principles.

13. The Committee publishes, from time to time,
Accounting Research Bulletins. Upon information and be=
lief, opinions, recommendations and pronouncements of the
Committee, as published in its Acocounting Research Bulle-

~___hi'm;_am_genarally'_accepted_hy the_members or-th; a0=
countancy profession as establishing the accounting pringi-
ples to be followed by the accountancy profession.

14, The form and content of financial statements
of plaintiffs’'which are distributed to the public in

-l a




connection with the sale of securities for capltal purposes
is prescribed by the Securities and Exchange Commission
under the various statutes administered by said Commission,
Said Commission permits financial statements to be pre-
pared on the basis of the accounts prescribed by state
regulatory authorities having jurisdiction over plaintiffs,.
only if the accounting principles reflected in such state-
ments be in accordance wlith generally accepted accounting
principles. Opinions of the Committee are accepted by the
Securities and Exchange Commission as persuasive authority
in determining whether principles of accounting are general-
1y accepted.

15. The Institute, recognizing the aforesald
results of the opinions, recommendations and pronounce-
ments of the Committee, has had adopted certain procedures
prerequisite to the publication of such an opinion, in-
cluding the following:

(a) Any opinion or recommendation before
issuance must be submitted in final form to all mem-
bers of the Committee elther at a meeting or by maill.

(b) No such opinion or recommendation is to
be issued unless 1t has the approval of two-thirds of
the entire Committee.

(¢) Any member of the Committee dissenting

from an opinion or recommendation issued under the

preceding-rule is—entitled—to-have—thefaet of his
dissent and his reasons therefor recorded in the
document in which the opinion or recommendation is
presented.

(d) Before reaching any conclusion, the

LT,



Committee must glve consideration to prior opinions,
to prevalling practices, and to the views of profes-
sional and other bodles concgrned with accounting
procedures.
Upon information and bellef, the practice of the sald Com~
mittee has been at all times and is to circulate to a very
considerable group what is known as an_“eprsure draft" of
any proposed opinion, recommendation or pronouncement and
to—g?ve~eensideratien to—the-views of said group before
puch an opinion, recommendation or pronouncement is adopted
in final form and published in the Accounting Research
Bulletin.

16. In November, 1952, the Committee lssued
Accounting Research Bulletin No. 42 and in June, 1953,
1ssued Accounting Research Bulletin No. 43.

17. Said Accounting Research Bulletin No. 42
contained, and sald Accounting Research Bulletin No. 43
adopted without change, an opinion of the Committee with
respect to the practice of normalization of income in con-
neetion with the tax aspects of accelerated amortization
of capital expenditures. The Committee, at all times
mentioned herein, has recogniged such treatment of the
income account, i.e., normalization of income by charges
to the income account resulting from accelerated amortiza-
tion or liberalized depreciation, as in accordance with
generally accepted accounting principles. ~With respect
to the credit resulting from such treatment of the income
account, the Committee, in sald Accounting Research Bulle=-
tin No. 43, recognized that the credit in such cases should
properly be made to "an account for deferred income taxes",
The sald restricted earmed surplus accounts of the plain=-
tiffs, totaling $65,774,398, are accounts which reflect

-6-



such credits and for balance sheet purposes are and have
been treated as part of common stock equity.
18. ﬁpon information and belief:

(a) In 1957 the Committee determined
that 1t would be desirable to formulate and distrib-
ute an opinion with respect to accounting for the
income tax effect of the liberalized depreciation
provisions which had been contained, for the first

ime, in the Internal Revenue Act of 1954. An exposure
draft of a proposed opinion was prepared and distrib-
uted to members of the Conmittee and other interested
persons for comment. The ‘exposure draft indicated,
with respect to liberalizged depreciation, that ac-
counting recognition should be given in the income
account to the deferral of federal income tgxes. No
mention was made in the exposure draft of any required
credit to a balance sheet account.

(b) In June, 1958, after consideration of
comments which had been received with respect to the
proposed opinion and after rejection of an attempt
by certain members of the Committee specifically to
prescribe a balance sheet account for such a credit,
a ballot draft of the proposed opinion to be pub-
lished as Accounting Research Bulletin No. 44 was
prepared and distributed to members of the Committee
for formal action. -Fhis draft-again-contained no-
reference to any required balance sheet treatment of
the credit resulting from the sald normalization of
income.

(¢) 1In July, 1958, Accounting Research

BT v



Bulletin No. 44 was published and distributed to the
entire membership of the Institute. Accounting
Research Bulletin No. 44, as distributed, contained,
for the first time, a provision that under certain
circumstances it would be alternatively appropriate,
"ynstead of crediting a deferred tax account" to
recognize the taxes deferred as additional amortiza-

tion or depreciation. Nelther the members of the

Committee as 1t was then constituted, nor the members
of the Institute, had an opportunity to vote upon, or
to express an opinion as to the desirabillty of adopt-
ing, the quoted phrase. Accounting Research Bulletin
No. 44 did not, even with the unauthorized insertion
of the quoted phrase, specify any required balance
sheet treatment of the normalization credit.

19. It was not the intention of the Committee
in adopting its Accounting Research Bulletin No, 44 to
specify the proper balance sheet account for recording
the credit arising from a charge for deferred taxes.

20, At the time of the adoption and publication
of Accounting Research Bulletins Nos. 43 and 44, the
Institute and the Committee knew that the plaintiffs, other
electric public utility companies, and the certified public
accounting firms experienced and active in electric public
utility company accounting were and for some time had been
recording the credits arising from normalization charges
as restricted earned surplus and, therefore, as a part of
common stock equity.

2]1. On information and belief, the Chairman of
the Committee and the Director of Research of the Institute

anig¥'s



defendants Werntz and Blough, are about to mail to the
33,000 members of the Institute under the purported
authority of the Institute and the Committee, a letter to
the effect that:
"The committee used the phrase (deferred tax
account) in its ordinary comnnotation of an
account to be shown in the balance sheet as a
1iability or a deferred credit. A provision
in recognition of the deferral of income taxes,
being required for the proper determination of
net income, should not at the same time result
in a credit to earned surplus or to any other
aceount included In the stockholderst—equity
section of the balance sheet."

22, On information and belief, the purported
purpose of the publication of sald proposed letter is to
state the intent of the Committee in using the phrase
"deferred tax account” in Accounting Research Bulletin
No. 44, Said purported purpose is false and is not the
true purpose of issuing sald proposed letter. The members
of the Committee, as aforesald, never had the opportunity
to consider or pass upon the inclusion of that phrase in
Accounting Research Bulletin No. 44 and therefore could
have had no intent in connection with its unauthorized
insertion therein.

23. Upon information and belief, the actual
purpose of the proposed letter is not to specify any
prior intent of the Committee but to promulgate a new
accounting rule without permlitting interested parties,
including plaintiffs and members of the Institute who
have requested it, a reasonable opportunity to be heard.
There is no Justification for such unreasonable procedures
and haste.

24, The distribution of the proposed letter would

result in arbitrary, unreasonable and unjustifiable
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distinction between accounting for deferred taxes with
respect to accelerated amortization and liberalized depre-
clation since the letter does not purport to modify or
otherwise act with respect to Accounting Research Bulle-
tin No. 43.

25, On information and belief, the Committee's
own aforesald procedures prerequisite to the issuance of
an opinion or the publication of such an opinion in an
Acoounting Research Bulletin have not been complied with
in connection with the said proposed letter, nor has the
Committee taken any other steps reasonably deslgned to
ascertain the propriety of adopting the opinions contained
in the proposed letter; no exposure draft of sald letter
has been submitted to the members of the Institute, and
the Commlittee has not given proper consideration to its
own prior opinions, to prevailing generally accepted ac=-
counting practices and to the views of professional bodies
concerned with accounting procedures,

26, The sald proposed letter purports to be for
universal application in the accountancy profession and
contaihs no exception fbr businesses in which the addption
of such a practice would conflict with generally accepted
accounting principles in sald industry. The proposed
practice of treating such deferred income tax credits as
liabilities or deferred credits for balance sheet purposes
rather than as part of earned surplus 1s ln-conflict with
the generally accepted accounting principles which the
plaintiffs have been speclfically authorized to employ by
state regulatory agencies and which are employed by many
electric public utility companies and accounting firms

4.0



speciglizing in such work for many years up to the present.

27. Upon information and belief, a majority of
the members of the Committee have no experience in electric
public utility company accounting as such.

28, The members of the Committee have been in-
formed and are on notice that the adoption and publication
of the proposed opinion will cause great, immediate and
irreparable injury, loss and damage to the plaintiffs and
other-eleetric publie utility companies.

29. The distribution to the 33,000 members of
the Institute, and to others, of the proposed opinion will,
because of the aforesaid prestige and authority of the
Institute and the Conmittee, cause substantial numbers of
accountants, finanoial institutions, investment banking
concerns, rating services, financial analysts and govern=-
mental agencies to question the continued inclusion of
oredits for deferred taxes in the earned surplus accounts
of plaintiffs with the result that plaintiffs will be
seriously interfered with in their dealings and relation=
ghips with such persons and institutions. The queation
whioh will be raised as to the propriety of inoluding
$63,764,398 as a part of earned surplus will raise addi=~
tional questions as to the validity of the announced debt
ratios of the plaintiffs which are the basis upon which
plaintiffs have in the past, and propose in the future, to
borrow funds and sell securities to finance their respec=
tive current construction programs for which there has
been budgeted more than $100,000,000 for the year 1959
alone.

30. The Institute and the Committee lknow that

o el



the foregoing will result from the publication of the
opinion expressed in the proposed letter, that irreparable
injury, loss and damage will result to plaintiffs there-
from and intend that such irreparable injury, loss and
damage shall occur. The actions of the defendants in
connection with the proposed distribution of the said
letter and the opinion contained therein are in wanton,

reckless and wilful disregard of the said consequences

— — of theilr -proposed_action.

31, Plaintiffs have no adequate remedy at law.
WHEREFORE plaintiffs demand Jjudgment against
the defendants:

1. Pending the hearing and final determination
of this Court and permanently, restralning and enjoining
the defendants, their agents, servants and employees and
any other persons acting in concert with or on behalf of
any of the sald defendants, from adopting, issulng, promal-
gating, circulating, printing or in any manner publishing
to the members of the Institute or to any members of the
accountancy profession, the aforesaid proposed letter or
any utterance, opinion, recommendation, promulgation or
statement to the effect that the Institute or the Committee
is of the opinion or recommends that charges made to income
in recognition of the deferral of income taxes should not
or may not in accordance with generally accepted accounting
prineiples be credlted—to earned surplus or-to any other
account included in the stockholders! equity section of the
balance sheet, until such time as the Institute and the
Committee have:

(a) Submitted a draft of the proposed letter
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to the persons to whom the exposure draft of Accounting

Research Bulletin No. 44 was submitted.

' (b) Permitted such reasonable period of

time, not less than 60 days, to have elapsed subse-

quent to sald submission 1in order that such persons

may hava.the opportunity of submitting for the c;n-

sideration of the Committee their views and opinions.
(c) Otherwise complied with the Institute's

and the-Committee's practices and prooedures-with
respect to the publication of Accounting Research
Bulletins.

2. Granting such other, further and different
relief as to this Court may seem Just and proper in the
premises, together with the costs and disbursements of
this action.

SIMPSON THACHER & BARTLETT

By (signed) Richard M. Dicke
.\ ﬁ%ﬁﬁer of the Firm

Attorneys for Plaintiffs,
Office and Post Office Address,
120 Broadway,
New York 5, New York.

s



STATE OF NEW YORK

)
¢ 8B.:
COUNTY OF NEW YORK )

ROBERT 0. WHITMAN, being duly swornm, deposes
and says, that:

I am the Treasurer of Appalachian Power Company,
Ohio Power Company and Indiana & Michigan Electric Company,
the plaintiffs in the above-entitled action; I have read
the foregoing Complaint and know the contents thereof; the
same 18 true to my own knowledge and belief, except as to
the matters therein stated to have been alleged upon in-
formation and belief and as to those.matters, I believe it
to be true; the reason that this verification 18 made by
me rather than by plaintiffs is that the plaintiffs are

corporations.

Sworn to before me this

day of April, 1959 (signed) Robert 0. Whitman

Notary Public



