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. FOREWORD

<Alittle over 25 years has passed since adoption of the first Federal
securities law\gwhich, like subsequent enactments, was designed to pro-
tect the interests~ f investors and of the public generally. On this
“silver. anniversary’ the organization of the Securities and Ex-
change Commission to adininister those laws, it is fitting in this 25th
Annual Report to review the causes, objectives and principal features
of the statutes under which the Commission is charged with responsi-
bilities in the interest of protecting in]jgf:?n*a.@ the public.
84 The Federal securities laws were not designed to prevent investors
from losing money in the stock market ; indeed, it is extremely doubt-
ful whether any laws could do this in a free economy.
seek, by requiring dlsclosure of the facts about issues of securiid
offered in interstate commerce or traded on exchanges;ybyprohibiting r
fraud in such transactiens;and by other means, to secure the dis-
semination ¢ urate information to investors and to foster sound
securitjes"markets. More fundamentally, they aim to require that

thqsé who deal with the investments of the Amerjcan people observe
hig ards 0 u(‘:g Tt s

“‘?If the present.fing, are compared with those of thirty
ears ago,(it may reasonably be concluded that these basic ob]ectlvesﬂ KM
e % ealized.. This is so notwithstanding the fact that the pres-(-%
ent level of economic and financial activity, with resulting opportuni-
ties for fraud and malpractice, puts t he structure of Federal securitjes
regulation to a most severe test;, s ST — E"f'a(l
e of the basic objectives of the Federa securities laws in pr
vidingJprotection for investors was to bring about a restoration
of investor confidence in securities and the securities markets. Such
confidence been severely shaken as a result of the stock market
debacle of 1929 1nd its aftermath. Restoration of investor confidence
was important not only to those in the securities industry whose live-
lihood depended upon\it, but was of tremendous importance to our
whole economy. In ordertg grow and prosper, business and industry
require large amounts of capital for plant expansion, new equipment
and working capital, and the availability of such capital depends in
large measure upon the investing ]ﬁb ic’s confidence in securities as a
safe and profitable medium for the investment of its savings. The
restoration and maintenance of investor cokﬁdence are thus intimately
related to industrial growth and a healthy economy:
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-~ On September 1, 1929, the market value of all stocks listed on the
Neéw YOII\ Stock Exchanrre amounted to $89 billion. By the middle
of 1932 their market value had declined to $15 billion. As of June
30, 1959 stocks listed on that Exchange had an aggregate market
value of a.lmost $300 billion.

Also swnuﬁc:mt are the data with 1espect to the public oﬁemngs
During the last 5. fiscal vears (1955-59), there have been 4,336 reg-
istered public offeri ings of securities aggregating nearly $71 b1lhon in
amount—or an averag 1 867 offerings amounting to $14 billion per
year. For the prior ‘)0 scal years (1930 54), the number of reg-
istered offerings averaged-¢46 and were in the average amount of
$4% billion per year. Alth 1\\ gh figures for the years prior to 1934
are not strictly comparable, it Aappefus that less than $400 million of
new issues were offered in the lepression year 1938, while about $10
billion were offered in the peak“year 1929, much of which proved
worthless.

It is interesting to note in this connection that, according to avail-
able data, business invested about $11 billion in new plant and equip-
ment in 1929. Capital outlays by busil{‘ess averaged $414 billion per
year during the 3 years 1934-35-36, incﬁe\z}sed to an average of $10
billion during the years 19444546 and reached an average of $30

_billion in the years 1954-55-56. New capitaNinvestment amounted to
a record $37 billion in 1957 and $30 billion in 1958 ; and it is anticipated
that such investments will increase to $33 billi 1 in 1959. To com-
plete the picture, gross national product, which a ({unted to $104 bil-
lion in 1929, avemoed $73 billion per year for the period 1934-35-36,
$212 billion for 1944-45-46, and $393 billion for 19 4—55—56 The
figure grew to $442 billion for each of the years 1957 arX 1958, and is
expected to reach an all-time high of $485 billion for 195 \

A true measurement of the beneﬁts which have derived from Federal
securities administration is of course impossible, but some indication
of the advancements made in behalf of investor protection appears
in a comparison of the financial community and the nature of its
operations today with that which existed prior to the federal
regulation of securities. It

The picture of financial and corporate'ﬁ';ctices existing'in the ear-

b ﬁ lier era, as unfolded in congressional/and other investigations, some
C

conducted by the Commission itself, [emonstrated the need for legis-
lation action. Responsible persons in financial institutions, corporate
> executives and many others entrusted with the savings of investors, '
to whom they owed a high degree of fiduciary care and responsibility,
had abused the trust thus reposed in them, ) With-respectparticutarly—.
to-the sale of neyv_securities, the House of Iepresentatives in its report

P
b=
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on the first legislative enactment in the securities field (Report No.
85, 73d Congress, First Session) stated, in part:

“During the post-war decade some 50 billions of new securities were
floated in the United States. Fully Half or $25,000,000,000 worth of
securities floated during this period have become worthless. These cold
figures spell tragedy in the lives of thousands of individuals who invested
their life savings, accumulated after years of effort, in these worthless
securities. The flotation of such a mass of essentially fraudulent securi-
ties was made possible because of the complete abandonment by many
underwriters and dealers in securities of those standards of fair, honest
and prudent dealing that should be basic to the encouragement of invest-
ment in any enterprise. Alluring promises of vast wealth were freely
made with little or no attempt to bring to the investor’s attention those
facts essential to estimating the worth of any security. High-pressure
salesmanship rather than careful counsel was the rule in this most dan-
gerous of enterprises.”

These and other abuses contributed to a collapse of values, and their
revelation seriously undermined the confidence of the investing public
in the capital markets and in securities as media of investment. ~The
orgy of speculation which had existed in the stock market, coupled
with the fraud, manipulation and other malpractices then prevalent,
could lead only to disaster. e
?:_0119 of the evils was the artificial stimulation of interest in, and the
manipulation of the market price of, a given security so that ‘it might
be “dumped” on unsuspecting investors at the higher price and with a
handsome profit to the manipulator. “Pool” operations were numer-
ous, the operators timing their purchases and sales in a manner which.
created market activity at increasingly higher prices and thereby-
stimulated participation by the investing public, whose purchases
further accentuated the market rise. When the price reached its
desired level, the pool operators “pulled the plug”, dumping their
securities on the market at the higher price, whereupon the market
price slumped to its original level or lower. The operators also par-
ticipated in “bear raids”, and, assuming a short position in a partic-
ular stock, engaged in a series of transactions which drove the market
price of the stock down to a level at which they could cover, their, short
position at a profif. S W 7fwo.Uu D)

These and simitar pemtlons resulted i a situatfon in which’fio one
could be sure that market prices £6r securities bore any reasonable re-
lation to intrinsic values or reflected the impersonal forces of supply
and deman@ “Frr—fact;—the finvestigation record demonstrated that
during 1929 the prices ‘of over 100 stocks on the New York Stock
Exchmnge were subject to manipulation: by massive pool operations.
One of the principal contributing factors to the success of the ma-
nipulator was the inability of investors and their advisers to obtain
reliable financial and other information upon which to evaluate securi-




A

®

A

/ .
l Lot D
xvi ' r FOREWORD -
ties, and manipplators were further aided by the dissemination of
false and misleAding information, tips and rumors which flooded the
market place. -
p’fhere wére other factors which were shown to have con-
ributed to the fundamental weakness of the pre-SEC securities
market.” Principal among these was the extensive use of credit
to finance speculative activities or the purchase of stock on mar-
gin. Speculators ignored the fact that the yield on stocks purchased
on margin was far less than the interest on their debit balances with
brokers. There was almost no limit to the amount of credit which a
broker might extend to his customer. As a result, a slight decline in
the market price of securities could, and did, set off a chain reaction—
the customer was sold out in a declining market at a loss because he
had insufficient funds to put up additional margin; such distress sales
further accentuated the market decline and caused other margin cus-
tomers to be sold out; and brokers who had over-extended themselves
with banks in order to finance excessive speculation by customers were
hard-pressed for capital and some even became insolvent, thus further
endangering the position of other customerSQ‘

The misuse of corporate information by management officials and
other “insiders” was also common practice. Executive officers who
owed a high degree of fiduciary responsibility to the company and
its stockholders withheld vital information about the company, its
operations and earnings, while accumulating a personal position in its
stock, placmg themselves in position to capitalize on any fluctuation
in- the price of the stock when -the news was released to the public.
Moreover, the entrenched position of management was fortified by
lax standards governing the solicitation of proxies by means of which

agement perpetuated itself in power.
Wm extensive investigation of electric and gas utility holding com-

panies conducted by the Federal Trade Commlssmn, which has often
been termed the most comprehensive study of any industry under-
tdken by the Federal government, had disclosed widespread abuses in
the formatlon and operation of utility holding company systemsy
1)-dnadequate”disclosure to investors of the information
TessaTy~4q appraise the financial position and earning power of the
companies whivsesecurities they purchase; (2) issuance of securities
against fictitious aftd-unsound values; (3) overloading of operating
companies with debt and fixed charges, which tended to prevent vol-
untary rate reductions; (4) Imposition of excessive charges upon
operating companies for various sePwiges such as management, con-
struction work and the purchase of suppheg and equipment; (5) the
control by holding companies of the accountt practices and rate,
dividend and other policies of their operating subsidiaries so as to

),
o
-
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.obstruct State regulation; (6) the control of holding
companies and Subgidiaries through disproportionately small invest-
ment; and (7) the extensjon of holding company system control and

domination .over far-flung utjli&y roperties without regard to the
integration and coordination of Iehfe\d?mpent'&;p

~—==> Starting with operating company common stoTHs; representing frac-
tional investments in the properties themselves, the holding companies
issued billions of dollars of debt securities and preferred stocks and
pyramided holding company upon holding company in such a way
that control represented by the voting stock of the top company was
based on little or no actual investment in the operating properties at
the bottom level, at which level alone were generated the earnings and
income to support the entire system. The imposition .of leverage
security upon leverage security had the result that a small percentage
increase in operating company income would be phenomenally mag-
nified at the level of the top holding company’s most junior equity
securities. But this factor of magnification worked in reverse when
income declined. Electric and gas operating companies actually suf-
fered less during the depression_days of the early 1980s than almost
any other substantial segment of our economy. Their operating
revenues dropped no more than about 15 percent from the peak levels
of the 1920s. That drop, however, was enough to bring down in ruins
many of the fantastic cor porate superstructures that lnd been imposed
on top of the operating companies. Several of the largest holding
companies were forced into bankruptcy. The investing public which
had been induced to pmclmse their securities suffered tragic losses of
untold millions of dollars. W G*

E\ t has been estimated tlfat, from 1924#o 1930, utility holding com-
panies floated some $5 bllhon of securities, the great bulk of whlch

complicate 3

went not to build or improve utility properties but to purchase al-" -

ready outstanding voting securities of operating utility companies.
The businesses of some of the companies acquired had no remote rela-
tionship to that of an electric or. gas utility and one system even in-
cluded a baseball team. The build-up, without any economic justifi-
catign, of -huge utility empires stretching across the nation wasexem-
pilfied by one holding company which grew in gross assets from $6
million in 1923 to $1 billion in 1929, only to become insolvent and
require years for its reorganization ‘md rehabilitation—not, how ever,
without tremendous losses to the investing publi

@om September 1929 to April 1936, 53 utility holding companies
with about $1.7 billion of securities outstanding went into receiver: ship
or b'mkruptcy An additional 23 holding companies with about $535
million of outstanding securities 'defaulted on interest and offered re-

529523—59—2 '
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adjustment plans. At December 1940, registered holding companies
had about $2.5 billion of preferred stock outstanding of which $1.4
billion had dividend arrearages amounting to $476 million_.l

The financial practices of the holding companies had also resulted
In serious injury to many of their operating subsidiaries. From
September 1929 to April 1986, 36 utility subsidiaries, with outstand-
ing securities of $445 million, went into bankruptcy or receivership.
An additional 16 such companies with $152 million of outstanding
securities offered readjustment or extension plans after defaulting on
interest. Of preferred stocks of operating subsidiaries aggregating
about $1.6 billion at December 1940, some $453 million had dividend
avearages amounting to about $165 million.)

Another investigation, conducted by the Commission in the mid-
1930°s, of companies engaging in the business of investing, reinvesting
and trading in securities and which offer their own securities for
public sale in order to obtain investment capital, clearly indicated the
need for regulation of this important segment of our financial com-
munity. Here again, the evidence showed a callous disregard by cer-
tain management oflicials of their fiduciary obligations to investors
and, in many instances, a course of conduct which clearly constituted
fraud. Among the practices revealed by the Commission’s investiga-
tion were the purchase and sale of portfolio securities by and between
the company, its management officials and other affiliated interests,
for the personal profit of the insiders. The sale of investment com-
pany shares through false and fraudulent representations was a
common practice.

This investigation also disclosed that no machinery existed for
enforcing fiduciary responsibilities of individuals and firms which
were engaged in the business of advising others, for compensation,
with respect to their purchases and sales of securities, and that
serious abuses were possible and probable.

Another Commission investigation disclosed practices which
evidenced a need for independent trustees to provide protection
of the interests of security holders in the areas of corporate re-
organizations of insolvent corporations and the issuance and sale of
debt securities pursuant to mortgage and other indentures.

With these exposures of malpractices Congress stepped into the
breach and imposed, upon those engaged in the purchase and sale of
securities, standards of conduct which should long since have been
universally recognized by them as basic to any proper relationship to
public investors. In fact, they were based upon the fundamental con-
cepts of fiduciary obligation which the law already imposed on those
managing other people’s money and securities.
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he first remedial measure, the Securities Act of 1933, dealt with
the capital formation process so essential to industrial growth. In
rging the passage of this legislation, which he characterized as the
“Truth in Securities” law, President Roosevelt stated that what was
sought was “a return to a clearer understanding of the ancient truth
that those who manage . . . other people’s money are trustees . ..”
The primary aim of the legislation was to provide public disclosure
of all financial and other data bearing upon the worth of securities
so that they might be realistically evaluated by investors. It also
sought to outlaw fraud in the sale of securities under a broadened
concept of fraud not limited by technical common law definitions.

Disclosure under the Securities Act is accomplished in a two-step
process: (1) by filing a registration statement with the Commission
containing certain required financial and other data; and (2) by mak-
ing available to purchasers and to investors who receive written offers
to sell through the mails, a prospectus containing all pertinent facts
upon which the company’s operations may be appraised and its securi-
ties evaluated. Among other things, the prospectus must contain in-
formation with respect to the character, size and profitableness of the
business; the capitalization of the issuer; the purpose of the proposed
offering of securities and the use to which the proceeds are to be ap-
plied ; outstanding options for the purchase of securities of the issuer;
remuneration of officers and directors, including bonus and profit-
sharing arrangements; contractual or other arrangements with man-
agement officials or other affiliated interests; pending or threatened
legal proceedings; and the underwriting and other terms of the offer-
ing. Moreover, the prospectus must include a balance sheet and
three-year earnings statement, certified by an independent public

a tant. - ?,9 L nash L3V 4
EW en the registration statement is filed, the securities covered

thereby be offered for public sale, either orally or by means
of certdain wrl instruments prescribed by Commission rules. But
the securities may not be sold until the registration statement becomes
or is made effective. The_duration of this “waiting period”, usually
several weeks, depends upc}t,l;g degree of initial compliance with the
disclosure requirements. The waiting period provides an opportunity,
explicitly provided for in the statuté and the Commission’s rules, for
widespread dissemination in the finan¢ial community and among
dealers and the investing public, of the salient factual disclosures,
financial and otherwise, contained in the registration statement.
Thus, opportunity is given the investing public to-be informed of
the essential facts about the company and the securities\it: proposes
to offer for public sale before the public investor is committed{o their
purchase'a L
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ing this' waiting period, also, the Commission conducts a
thorough\examination of the registration statement and prospectus
to determine, as best it can, tha,t all' required facts have been ;dis-
closed, accura ely and completely, and that there are no “half truths”
due.to -the omission to state facts required to be St‘lted in order, to
make not misleading_ the disclosures and 1epresent‘1t10ns made. . If
in_ its examination the Qmmlssxon finds that-the registration state-
ment. is inaccurate or infomplete in respect ‘of ‘material facts, the
Commission may, after notice>and opportunity for hearing, issue, a
“stop order” suspending the rew%&tlon statement, which operates to
bar distribution of the securities so lono as the stop order remains in
effect. The order may be lifted when and\if the registration state-
ment is amended to correct the deficiencies ul%n which the stop order
was based. Normally, however, resort to the step order procedure
is not essential to a determination of compliance with the' disclosure
requirement, and the issuing company is advised of'and given an op-
portunity to file any revision, correction or clarification ofdisclosures
which the examination may show to be necessary to an unde1 st‘mdlng
of the facts.
An dmlysns of an issuing company’s bnlance sheet and -earnings
statement is of paramount importance in the evaluation of securities.
The value of financial statements is directly dependent on the sound-
ness of the accounting principles and practices observed in their
preparation and on the adequacy and reliability of the work per-
formed by public accountants who certify as to their fairness. Uni-
. formity'in auditing practices and consistency in accounting presenta-
t1on are ‘essential to public reliance upon and an understandlno' of
3 the earnings and other data presented and:to a proper compamson&z(v #,
~ ¢ ~~\ with the ﬁnfmcml statements of other companies. Therefore, a major .
) bjective of ‘the Commission has been to improve accounting "and
uditing standards and to assist in the establishment and maintenance
of high standards of professional conduct by certifying accountants.
The accounting rules, decisions and opinions of the Commission;
in conjunction with "authoritative pronouncements' by professional
accounting societies and by other governmental agencies; have
achieved a substantial clarification and improvement in the accounting
and auditing principles and practices generally followed in the prep-
aration of financial statements throughout the financial community,
whether or not the particular issuing company is directly sub]ect to
the Commission’s regulfltlons Moreover, the Commission’s requu'e-
ment that an accountant who certifies ﬁnancml statements filed with
it shall be “mdependent” of his client, has extended and fortlﬁed the
ethical standards customarily observed by certifying accountants, '
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g‘he Commission’s examination relates only to the accuracy and
adequacy of the disclosures. The Commission is not empowered to,
and does not, appraise-the merits of the securities or- otherwise pass
upon the soundness of the venture. In fact, the Act declares it to be
unlawful to represent to investors that the Commlsswn has approved
or otherwise passed on the merits of registered securities or found the
registration disclosures accurate and complete. However, it should
be noted in this connection that heavy penalties attach to the filing
of registration statements which are false and misleading. More-
over, investors who suffer losses in the purchase of registered securi-
ties have important recovery rights (which they may pursue in Fed-
eral or State courts) if the disclosures contained in registration state-
ments are false and misleading. While the Commission cannot and
does not vouch' for the accuracy and adequacy of registration dis-
closures, its examination, coupled with the penalties against. false fil-
ings and the recovery rights of investors, tend to contribute to the
general reliability of the disclosures.

Dissemination of information contained in the registration state-
ment is basic to the statutory objective of investor protection. This
is accomplished by the large-scale distribution of the prospectus to all
members of the undenvmtlng and distributing or selling groups as
well as to prospective investors. The law requires the dehvery of
the prospectus to any person to whom a written ofter is made through
the ‘'mails, and to each and every purchaser. This dissemination of
information is supplemented by the extensive redistribution of the
registration disclosures by the various securities manuals and other
investment advisory and statistical services, which are readily avail:
able to-all broker and dealer firms, trust departments and others.
Thus, new securities may be evaluated by a broad cross-section of the
investing pubhﬁ

The registration process has been an effective instrument for the
restoration of investor confidence. The fact that there has been a
$15 billion average volume of public offerings of registered securities
during the past four years, and that capital expenditures during that
period have reached record heights, is eloquent testimony to the
smooth functioning of the capital formation processes today and of
the steady flow of private capital into industry.

The second enactment in the field of Federal securltles reaulatlon
was ‘the Securltles Exchange Act of 1934, which ‘sought to outlaw

misrepr esentation, manipulation and other abusive practices in our se-

curities markets and to establish and maintain just and equitable
principles of trade.which would be conducive to open, fair and-orderly
markets,

v

e
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recognized that the dearth of reliable financial and
tion in the pre-SEC days had made it difficult, if not

semipation of false information about the issuing companies and their
segl’n'ities and the manipulation of the prices of securities. Accord-
ingl7) The 1934 act extended the disclosure principle by requiring every
coffipany which has securities listed on an exchange to register with
the Commission and to file annual and other periodic reports disclos-
ing financial and other data which the investing public needs in eval-
uating the company’s securities. A similar periodic reporting require-
ment is imposed by this law upon the larger companies whose securities
have been registered for public offering under the Securities Act,
whether or not they are listed on an exchange. The Commission 1s
given authority to require that these financial statements be certified
by independent public accountants. ?’ ye 30, 1959, securities of
2,236 issuing companies were listed at l'e;:’tered on national securi-
ties exchanges. The volume of trading” on the exchanges in these
securities during the year ended that date was about $50 billion, and
their aggregate market value at the year end was about $350 billion.
The very size of these figures is evidence of the importance to invest-
ors of reliable financial and-othey_information with respect to the is-
suing companies and their securities’) The data contained in the
reports of these companies receives widespread dissemination through
securities manuals, statistical and advisory services, the financial press
and otherwise, and has an important impact upon the evaluation of
their securities by the investing public.

The disclosure principle was further extended by two additional
provisions of this law, applicable to “insider” trading in listed se-
curities and to the solicitation of proxies from the holders of such
securities. With respect to the former, the 1934 act requires that
insiders (officers, directors, and 10% owners) report regularly to
the Commission and the exchange their holdings of and transactions
in all equity securities of the particular issuer with whom they are

affiliated. 'I'haﬂ%bfe;of these reports of holdings ar tzgnsactions
of insiders now exce 39; : 2 in order to

curb the misuse of “inside” information by such persons, wi ;
been so prevalent prior to endctment of the.statuterimerdess ardmade
liable to account to their companies for their profits on any purchase
and sale, or sale and purchase, which occurs within a six-month
period.

Moreover, management officials of listed companies must disclose in
their solicitation of proxies basic financial and other information re-
flecting the company’s financial condition and the results of its opera-
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tions—information which.. reflects management’s stewardship.,. To
enable investors.in.such, companies to-vote,intelligently upon,all
corporate ;matters .requiring stockholder approval, whether the elec-
tion of . dlrectors, authorization for the 1ssuance of additional securi-
ties, merger with another .company. or ‘other wise, .the Commission has
promulgated a set of “proxy rules”/which require disclgsure of the
basic. facts pertinent to the subject matter .of the. vote. C 1tion,
tlye-fefmne#pmwmus&oj_ve:the,gtdg;(Qolder freedom.of-actionsto-vote
for or_against differ entmproposwrlswnd«may«notrbmd*hunmtoﬁvote on
an .1llwu basisr ™ . ST Co :

‘he Comrmssmn s proxy, rules d]SO entltle Jndependent or minor ity
S Ockhol € lnclude, in management, solicitations, any proper pro-
posals which they™wish to, hwe put.to a, vote of the stockholders. r
Under the rules, independem 'cltatlons of proxies by minority
stockholders, including the solicitation roxies for the glection of
their. own nominees to the board,.are also facitit .

- The 1934 act also provides, for the registration of ~stodk e\chanoes
and of brokers.and dealers who engage in the over-the-counter securi-
ties business.. ‘A prerequisite to stock exchange registration is a. re-
quirement that the rules of the exchange shall proscribe practices:by.
members which may not be just and equitable to public investors, and
the exchange must be empowered to suspend,.expel or, otherwise dis-
cipline members for violations.of those rules. The Commission has.a
residual power to see that.exchange.rules are. modified or supple-
mented to accomplish these objectives. Today, 14 aetierrd=Securities
exchanges are registered with the Commission. :

-, This system of self-regulation, which recognizes that exch'mges are
vested with a public interest and that the .exchanges themselves have
the primary.responsibility. for establlslnnb,mamtalmng and' enfore-
ing just and equitable principles of trade, is an important factor in
the market place today. :It also has its.counterpart in the over-the-
counter markets, .contained in.a 1938 amendment.to the law providing
for the.organization, of associatig s.of over-the- counter de'lleys which
would “pohce their membel s]nﬂﬁy @ne such institution the w,_

=¥

Associ X * Bhreesd \YASDWS-beeR—emmed f
arh now has“over 4,000 members It has ‘ldopéd and enforces a code

of fair practice governing the conduct of its mem ers and their rela-

tionships to 1nvest01Wﬁ1i s
- Asrprevious! cated, brokers and dealers must 1e(rlste1k with the

Cormmss101 efore they may engage in the securities business in_in--— (/fwa
terstdite commerce At the end of the 196§ fiscal year, rokers
and dealers were registered with:.the Commission.: The Commission
may -deny. or:revoke the registration of a broker-dealer in cases of
fraud in securities transactions, or other.misconduct in'the securities
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business, where the Commission, after notice and opportunity for
hearing, finds such denial or revocation in the public interest. Like-
wise, the Commission may, on similar grounds, suspend or expel a
member from membership in the NASD or'in a stock 9izcha’nge.-

The Commission maintains an active surveillance of securities trad-

ing practices, both on exchanges and in the over-the-counter markets.

It also has adopted numerous rules which establish standards of con-

duct governing the activities of brokers and dealers {md rohibit acts

and practices inimical to the interests of investors. [Two of these are

worthy of special note. One prohibits shor Selling om™qn exchange

which would tend to precipitate or accenfuate a price detline. An-

% other requires that brokers and dgalers maintain at all ti 1es a mini-

mum capital position in rel},tion to their liabilities to gther persons

so that the funds and securities of customers in their ¢dstody will not

be jeopardized. This fule minimizes the possibiligy that sudden re-

verses will cause”d firm to become insolvent a thereby endanger

customers’ fred credit balances and securities héld in custody It may

be noted,n{ this connection that the Comnission carries on a program

of broker-dealer inspections to ensure-Compliance- -with its net capital

ulle'and otherwise to see that the-dctivities of brokers and dealers are
conducted properly. -

\No less important to the stability and orderliness of the stock market

today are the ulles{ he Board of Governors of the Federal Reserve

/ System W/]).lch/l‘e"uldte the amount of credit which brokers and banks

/ may exténd on the purchase of listed securities by investors. The

margin lequixement has fluctuated over the years from a low of 25

/ ~bercent in 1934 to 100 percent (no margin) during the war years, in

;’ accordance with that Board’s view as to proper margin in llght of the

over-all credit p051t10n of the Nation. By cmblng excessive specula-

tion, the rules have added a stablhzmﬂ influence in'the market. The

ecessity for frequent and drastic “margin calls” has thus been re-

duved, offering further stability to the market. The Commission lias

' forcing compliance by br okers and dealers in securities

with the rules so esta

Both the 1933 and 1934 acts—‘luthorlze the Commission to take testi-

mony under oath and to subpoena books and records for the purpose

of developing the facts with respect to possible securities violations,
and to seek Federal court orders of injunction against the continuance
of actsand practices violative of the laws or Commission rules there-
under. They also provide for criminal prosecution (through the

Department of J ustlce) of any 1nd1V1du1l firm or corporation if evi-

dence developed in the ‘Commission’s investigations establishes that

they have engaged in fraud, manipulation or other misconduct in
connection with the pur chase and sale of securities or have otherwise

willfully violated the law. K

—
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The l‘e(,01d of 1nvest1<rxt,10n mld enforcement actwus of the bom—

bywthe_Conunls&on-thh—-ConO‘ress oV@l‘ﬂfe"y‘eﬁT_‘T TRy “be-noted
any violations of the law are discovered and stopped before
any substantial damage to investors has-occurred. In other cases, the
Commission’s investigations have resulted in restifution of investors’
funds in substantial amount. Of perhaps-even greater importance to
the investing public is the deterrent effect which the statutory saec-
\;)tlons and the Commission’s enforcement. powers have upon those who
Cﬁ might other \\lse have, and exercise, a frge hand to defraud innocent
mvestoxs '2 ]
The leg lslatlon desnme(%/to meet the ploblems posed by the abuses FT
hS(,losed in lnvestmatlon of the electric and gas utility industry _'tJ‘
. was embodied 1n the Publlc Utility Holding Company Act of 1935.
! The principal objective-of this statute was to free local operating
@ utility companies from the control and domination of absentee .md
uneconomic holding companies, and to permit them to be regulated
more eftectively by the States in which they operate. In 1930, 15
Lolding company systems controlled 80 percent of the privately
owned electric generating capacity in this country, and similar con-
itration existed in the gas utility field. =YsPreviousty~mdicated;
these countrywide utility empires were put together with little regard
for efficient and economic service of electricity and gas to consumers
and \Vltllout regard for the investors whose funds had been used to
concentrate a maximum of control and profit in the hands of a few.
“The act called for a breakup of the huge utility combines and,
generally speaking, sought to restrict the operations of utility hp]d;ng
companies to one or more systems whose operations are integrated
and confined to a single State and States contiguous thereto. It also
had as one of its major ob]ectlves the snnphﬁcwhon of the corporate-
and capital structures of holding company systems and the redistri-
bution of. votmg power among security holders on a fair and equitable

basis. /zg__w f “XH It \
@ 1940, when_ the statutory program of integration and simplifica-

tion, actually\got under way, 12 of the registered systems each con-
ducted retail ol}erations in 10 or more States, and 17 additional sys-
tems operated in 5 to-Q States. At one time or another since 1938,
these systems contained atotal of 2,387 companies, many engaged in
miscellaneous unrelated nomttlllty busmesses, and many. beuw sub-
holdmg companies serving. no @monstrable economic function.
Drastic.surgery was called for to simplify these structures, to restore
some semblance of sane and sensible corporate and capital structures
and to redistribute voting power and control on a fair and equitable

“‘/if
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basis consistent with a realistic evaluation of the rights of the various
and conflicting interests of security holders.

The volume and complexity of the corporate and capital structures
which were required to be simplified, and the nature and scope of
the geographical dispersion of the properties required to be inte-
erated presented extremely difficult and novel problems which it was
the task of the Commission to resolve. Opponents of the legislation
had asserted that the law would cause dumping and forced liquidation
of securities, demoralizing the market therefor, and they character-
ized the integration and simplification requirements as a “death sen-
tence” for the utility industry. The Congress, on the other hand,
contemplated that this program should not destroy any legitimate
investment values, and, the Commission was given & mandate to bring
about the required integration and simplification in keeping with
that objective.

The opposition of industry which marked the passage of this reform
measure was continued after its enactment. Most of the larger com-
panies refused to register with the Commission, as the law required,
and it was not until the Supreme Court upheld the constitutionality
of the registration requirement in 1938 that these companies bowed to
the registration requirement. They continued, however, to resist the
Iaw’s integration and simplification requirements.

The act contemplated that industry would be given an opportunity
to propose voluntary plans which would effectuate the objectives of
integration and simplification, but it also wisely empowered the Com-
mission to take necessary action to that end if the industry failed so
to do. For the most part, at least initially, the industry was unyield-
ing, and it became necessary for the Commission to invoke its power
to 1ssue administrative orders directing compliance with the require-
ments of the law. Of course, such orders could only be issued after
notice and opportunity for hearing and after the development of an
evidentiary record. Many of the orders requiring integration and
simplification were challenged in the courts, on constitutional and
other grounds, but all were ultimately sustained.

After the Commission had thus established the general pattern
of compliance, holding company systems came forward with volun-
tary plans for divestment of nonretainable properties and securities
of nonretainable subsidiaries. Such plans had to comply with the
statutory mandate in this respect and had to be fair and equitable to
all affected security holders. Plans proposed for simplification of
corporate and capital structures also had to be tested in the same man-
ner. In ruling upon these plans, the Commission developed the so-
called “investment value™ doctrine under which the claims of security
holders are evaluated for purposes of reorganization on a going-con-
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cern basis rathei thai on theliquidation basis followed in reorganiza-

tions 'in equity ireceiyership and-bankruptey proceedings where the

claims are treated as Natured.. . Under the investment value doctrine,

which was duly sustainkd by the courts, plans of reorganization were

approved which accorded\participation’ to senior claimants upon the

basis of the present worth O their securities on a going-concern basis,

and ‘similarly to junior security holdeis on theé basis of their second-

ary claim to future-earnings, dven.though they would not have had

a right to participate. if.the -sen? ‘clalms were evaluated upon the

basis of their liquiddtion preferences\. /. .

v—"? Compliance with the integration and simplification requirements

took various forms: They included- mergers and consolidations,

separation -of. large systems.into smaller, integrated systems, divest-

ment of nonutility properties unrelated to the utility business, sale of

nonretainable utility properties to other systems with whose prop-

erties they could be integrated, salé of the securities of nonretainable

subsidiaries to.the public at ‘competitive bidding or pursuant to a

rights offering to stockholders of- thé parent, company and dlstmbu-

t10 \ of sécurities pro-rata amohg stockholders. ™ v h '/

fundamental ‘economic soundness of the act and thé methods

pleSCl‘lbe ¢ its'administration have been demonstrated-By the re-

sults achieved, and the directive of Congress that the-program could

and sliould be‘effectimated without injury to inveéstors has been carried

out. Although tremendo V‘llue/s,were salvaged by integration and

simplification, ‘that process-unftxoidably entailed the realization of

losses by many -ilg'ésth"s/ who had: pieehased securities on the basis

of anticipated”¥alués thich had been but T mirage, or had been dis-

sipated-by the holdihg companies themselves. Allthe damage could

not?possibly be undone—the dollar amount: of securitigsyvhich had

been issued was-in some instances vastly in excess of the va]ues that
could be realized by the salvage and rebuilding process.

5 The integration and simplification program represented the most

omprehensive undertaking: ever assumed by the Government to re-

habilitate an entife major industry.. In the process, the number of

companies now comprising the 18-active registered holding company

systemns lias been reduced to 176-—and only 3-of the systems operate in

moré than-4 States and none:operates in more than 9. Today, the

securities of the divested companies and of-those registered companies

which have completed their integration and simplificationi programs

have an excellent inarket acceptance.- The utility industry as a whole

is en]oylng ﬁnqnclal health and stability, and has been able to finance

expfmswn pl‘O("T‘lmS of unprecedenbed proportlons l'uwrely out of new
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of the market .val}i\e*{\hf the common stocks of 12 holding companies
between the- dates of their registration with the Commission and Sep-
tember 24, 1951 showed that in each instance the market value of the

& //comp‘my 's stock mme'lsed\durmrr that period and in almost all in-

/S

s

stances the rate of increase substantlally exceeded the rate of increase
in the Dow Jones utilities a\ve ges. Holders of utility pr eferred
stocks have snml‘uly benefited\in that all dividend arrearages have
been satisfied .md\\the holders have been_accorded securltles 'md cash
representing the fair value of their investients. :

In actuaht) t]lel\], the feared integration and 'simplification: pro-
visions of the law h‘lve been vmdlc‘lted and those who condemned
the act liave come to p1 aise it. That which was once denounced as a
death sentence to the progress of the utility industry is now generally
regarded as having been the means of its regeneration.

The 176 companies which remain subject to the Commission’s con-
tinuing jurisdiction undet; the act must comply with its regulatory
provisions governing their purclnse and sale of utility securities and
properties, leldend p‘lyments (in circumstances where such paynient
might result in a corporate "lbuse), intercompany loans, solicitation
of proxies, and insiders’ transactions. The act also forbids registered
holding companies to charge for services to their subsidiaries and re-
quires that all services performed for any company in a holding com-
pany system by a mutual or subsidiary service company be rendered
at cost, fairly and equitably allocted. )

‘Vlth respect, to the issuance and sale of securities, the act generfllly
provides that the Commission shiall not authomze their sale unless
it finds that the security meets certain tests, including the requirement
that the security must be reasonably, adapted to the earning power of
the company and-its issuance necessary and appropriate to the eco-
nomical and efficient operation’ of the\issuer’s business and not detri-
mental to the public interest or the interest of investors or consumers.
The Commission has adhered to the pohcy of requiring sound capital
structures containing adequate commonistock equity. The Commis-
sion .also must find tlnt fees, commissions and other remuneration
paid in connection with the salé are not utreasonable.

‘It is recognized that the cost of capit:}% is an important’ element
of expense affecting utility rates and that utility companies are under
a duty to obtain their capital at the lowest cost consistent with a sound
financial structure. One of the evils disclosed by the investigation
was the absence of arms-length bargaining in 'the sale of securities and
utility assets, which was in large measure an outgrowth of the “tradi-
tional banker” relationships between certain large investment bank-
ing firms and particular holding company systems. Such relation-
ships had given these bankers a virtual monopqly over the financing
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of system companies and had generally resulted in exorbitant under-
writing commissions.

To 1mplement the statutory . objective that underw 11t1n(r fees and
commissions be reasonable in amount, to eliminate investment banker
control and\to assure the maintenance of competitive conditions, the
Commission\in 1941 adopted a rule under the act which generally
requires that\securities of.registered holding companies and their
subsidiaries be, sold by means of competitive bidding. Since the
adoption of that rule, there has been active competition among in-
vestment bankers for the purchase of utility securities. Approxi-
mately $11 billion\ot utility securities of various classes have been sold
by means of compétltlve bidding under the rule in the past 17 years. -
The rule allows an éxception from competitive bidding under special
circumstances and upon a showing that a negotiated underwriting or
a direct placement would be more advantageous and that competitive
conditions are otherw1\se maintained. Some $2.3 billion of securltles
have been excepted from\the rule since it was adopted. ,

The effect of the competltlve bidding rule actually extends beyond
the limited number of comp‘unes subject to its requirements, for the
prices obtained and the un}ierwrltlng spread paid by these companies
in their offering and sale of securities through competitive bidding
have set the standard for all \securlty offerings, whether or not subject
to the rule. Competitive blddmg is regularly required by the Inter-
state Commerce Commission, \the Federal Power Commission, and
many State regulatory commiss&ons. This technique was in effect in
some areas before 1941, but it is clear that its adoption by the SEC
has been instrumental in achieving the wide acceptance which is now
given to it. Moreover, it has beeh employed by a number of utility
companies who were under no compulsion to do so. There can be little
doubt that the competitive bidding rule has been responsible in a sub-
stantial degree for the noticeable ddcrease in the cost of flotation of
securities over the past two decades.

In furtherance of the statutory objectives of economy in the raising
of capital and ‘the protection of the interests of investors, consumers
and the public, the Commission has from time to time promulgated
other rules and policy statements governing the financing of registered
system companies. Notable among these are statements of-policy gov-
erning “protective provisions” which must be included in mortgage
indentures pursuant to which debt securities are issued and sold and
in corporate charters governing the rights and interests of preferred
stockholders. With respect to bond indentures, for example, the
bonds must be redeemable at any time at reasonable redemption pre-
miums, certain asset and earnings tests must, be met if a company
wishes to issue additional bonds, a sinking fund is required as well as

\
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a renewaland replacement coveniant which, in effect, requires the comi-
pany to expend for property additions an amount reflecting the de-
preciation t%*ing place in the mortgaged properties,iand certain re-
strictions are\mposed upon the acquisition of properties subject to a
prior lien and\ upon the amount of common stock dividends the
company may pax. ‘
With respect to preferred stock,.the charter must include provisions
that dividends shall ke cumulative, that the preferred shall be redeem-
able at any time at a\reasonable redemption premium, -and -that the
preferred shareholdersre entitled to elect amajority of the members
of the board of directors\in the evert of the accumulation of a year’s
arrearages in the paymeng of dividends:‘on thé preferred. Further-
more, the payment of diviends upon the ¢ommon stock must:be re-
stricted if the common stock equity falls below a certain prescribed
percentage of the company’s\total capitalization and surplus, and a
favorable vote of the holders 6fy certain percentage.of:the outstanding
preferred shares is required. befgre cer mm .cor porate actions affecting
their interests may be taken ‘
It isapparent that the accomplis ments under the Holdmo' Company
Act and particularly in connecti§n-with the:vast integration- and
simplification program have been considerablé. While the integration
and simplification programs for sonmg teh of the registered systems
have not been completely effectuated, dhé Commission 1s hopeful that
e the remaining problems, some of a'morg or less serious nature, may
soon be resolved and.the overall prograk of: utility:integration and
¢ simplification consummated... The continugd ‘expansion of utility sys-.
tems, of course, including the creation ofy new holding .companies
through the purchase of utility securities or'the acquisition by exist-
ing registered systems of the assets or securitidg of other nonafliliated
companies, has created and will: :from time to &1 ne:continue to create
Dew pr oblems of integration and simplification. -, - AN
A number of holding company systems awill continue to:be- sub]ect
to the Commission’s jur 1schct10n under:the act for.an indefinite period.
The many aspects of their finanéialiand related activitiés will ¢all for
the continued exercise of the Commission’s,jurisdiction, as'in the pasty
to assure that the public interest is protected and to'guard against the
recurrence of the evils which.gave rise toithe enactment:of the law:
In addition, new technological developments;such as the use'of atomic
énergy, the pooling. togethér of facilities by: various nonaffiliated sys:
tems for the purpose of effecting.econiomies in the generation of electric
4 energy and other similar challenges willino doubt con?)me om-
C«)}\, mand the Commission’s attention in-the yearsto come /-"0( ”/
J The Holding Company Act authorized the Commission to-conduc
\X/ a study and investigation of investment trusts.- After-5 years of in-

7D
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tensive and exhaustive-inquiry.into the entire industry, the Commis-
sion recommended comprehensive legislation for its regulation.
Vigorous opposition to the extent of the regulation proposed n the
original bill led to conferences between the Commission and industry
representatives, resulting in a compromise statute which passed both
Houses of Congress unanimously as the Investment Company Act of
1940. -This unanimity was.no doubt due in large part to the Com-
mission’s exposé of the sordid history of the organization and opera-
tion of certain investment trusts.and to a recognition on the part of
the more responsible element in the industry that Federal regulation
was not only necessary in the interest of investor protection but was
also essential to the full acceptance by the public of investment com-
panies as a feature of our financial system.

‘The Comrnlssmns study showed that mvestment companles had

rests of stockholders tool\ many fonns In some cases,
the pr omotel's, mapagement officials and controlling persons unloaded
worthless securities and dubious investments upon the investment com-
pany, or took for theirqwn account profitable ventures offered to the
company. In others, theMgvestment company financed clients of in-
siders or companies in whichsiders were personally interested. In-
siders .also engaged in practices which permitted them to obtain large
profits without any. risk by tradingNg the securities issued by the in-
vestment company, to the pecuniary detriment of its investors. They
also engaged in practices which increasdd_their distribution profits
and management fees and resulted in substantial dilution of the in-
vestors’ interests. Many other abuses came to ¥ght, including sales
and promotlonal literature designed to create the falsg impression that
investment companies were not unlike savings banks\and insurance
companies, except that they were not limited to legal Thyestments.
The sales load in some types of companies exceeded 30 percént of the
net amount 1nveste§

The 1940 act seeks to obt.un a degree of independence in the board
of directors and to prohibit self-dealing and the taking of excessive
commissions or profits by affiliated persons or companies. It seeks
to achieve greater participation by stockholders by requiring
them to act on basic policies, to restrict the types of securities which
may be issued by investment companies and to guard against inade-
quate and unfeasible capital structures, to require transmission of
informative reports to stockholders, including financial statements
certified by independent accountants when the Commission so pre-
scribes, and to eliminate improper selling practices. Persons guilty
of securities frauds are barred from.serving as officers and directors.
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‘Underwriters, investment bankers and dealers may not constitute
more than a minority of the board of directors.

Basic to Commission regulation under this law is the requlrement
that companies engaged in investing, reinvesting and trading in se-
curities register with the Commission and file perlodlc financial and
other reports [The-registration-statement-must-include.a_declaration
of policy by thennvestment company on various aspects of its buginess,
including ,Iii inyestinent-policyrand-the- -company-may ot deviate from
its stated”policy w1thou the copsent of the holders of a majority of
its ding voting secu ransactions with affiliated persons
and companies are prohibited, affhough the Commission, upon appli-

cation by the company, may grant an exemption from such prohibition
it it finds that the terms of the transaction are fair and reasonable,
that no “over-reaching” on the part of any individual is involved and
that the transaction is consistent with the company’s establisheéd pol-
icies and with the intent and purposes of the law. {A registered_in-
vestment, company must, subject to Commission rules, maintain 1
assets under a custodl‘mshlp agreement with a bank or a meml&o
a national securities exchafige;or-under_a r_a safekeeping arrangement
with a bank. Officérs and employees who have access to the assets of
the company or authouty to ditTect” thelr‘d1<p081tlon~must—be'bonded/§\ =

The act also empowers the Commission, where necessary, to seek
court injunctive orders to prevent tmnsactlons, acts and practices in
contravention of its provisions or rules of the Commission thereunder.
If the activity constitutes gross misconduct or gross abuse of trust .
in the management of investment companies, the Commission may , 4
apply to the court for removal of management officials responSIble
therefor, for the appointment of trustees or receivers where necessary
to preserve the company’s assets and for an order compelhng the
restitution of funds to stockholders.

h one case, for example, the controlling stockholder caused the
mvestment\c\mpfmv to liquidate capital assets to meet interest require-
ments and pax current expenses, including salaries and rentals to
himself, and to acquire control of a race trlck In an action initiated
by the Commission, the.court appointed a receiver and enjoined the
controlling stockholder \1\ ther defendants from serving as officers
and trustees of the company. Similarly, in another action bloufrht by
the Commission an officer who caus\([\a 1\'estment company to make
unsecured loans to various business corporations he controlled was
enjoined from serving any investment compamiin any capacity in the
future. Injunctions and appointments of receivers.have been obtained
where the sales literature falsely stated that the investiment company
was guaranteed against loss by the United States Gowernment and
where the oflicers and directors attempted to unload worthless secu-
rities upon the investment company.
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ered to be in violation of the law, and the mdustry has cooper'
with the Commission in administering it. s -
\ dministration of the act, the Commission must rule iipon
various applicatigns by investment companies for exemptions from
specified provisions.~Lhe exemption most frequently sought concerns
transactions involving the purchase and sale of property or securities
between investment compjynies and affiliated interests. In order to
receive an exemption, the applicant must establish to the satisfaction
of the Commission that the terms of the proposed transaction are fair
and reasonable and dg/hot involve overreaching. Many difficult prob-
lems of evaluation afid potential conflict of interest are presented in
these cases. Since IMMQOO-exemptlon applications have
been acted upon by the Commlssu_)g
The growth of investment companies since 1940 has been phenom-
ehal. At June 30, 1941, 436 companies with aggregate assets of
$2.5 billion were registered with the Commission. The number of
registered companies has varied since that date, with a low of 352
in 1947 and a present high of 512. hg aggregate a%ﬂof the 542
companges At ie 30, ﬂ)‘é’ was @lion, or eighf times the size
on

of the ies in 1941

600

-
. /@he‘ SOng¥ ecognized that inves ’—“:&,\A/
ment companies might become'so large as to raise problem icerning -

“concentration of control.of-wealth-and.industry.Zand.otherqlestions,
and-the act directs the Commission to conduct a’ study of such prob-
‘legqymd to report the results thereof to Congress. "Such a study is
10w in progress.

1 & recentyecision of the Supreme Court, it was held that “variable
anmuty” contraets were “investment contracts” subject to the Com-
mission’s jur isdiction_under the Securities Act and thé Investment
Company Act. Asa ku t, thése contracts must satisfy the reglstra-
tion and disclosure requirements of the Securities Act, and the issuing
companies must register as investment companies and comply with
the other provisions of the InvestmentxCompany Act. The Commis-
sion is now endeavoring to resolve the proklem of fitting this type of

529523—59——3
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act established._.

Closely related to the Commission’s surveillance of over-the-counter
securities dealers and of investment companies is its administration
of the Investment Advisers Act of 1940. The regulatory provisions
of that act, however, touch only a few aspects of a field not yet ade-
quately covered. Although modeled on the broker-dealer registration
provisions of the 1934 act, and dictated by certain abuses indicated by
the Commission’s investment trust study, it has few “regulatory
teeth.” It does not give the Commission the same control over the
activities of the investment advisers (including power to impose sanc-
tions) now applicable to brokers and dealers, and is considered to be
largely a mere “census-taking” statute. The most serious defect in
the current statute is the inability of the Commission to inspect the
books and records of registered investment advisers, to prescribe
what books and records shall be maintained or to require the filing
of reports. In light of market conditions existing today, it would
appear contrary to the public interest to allow such a condition to
continue. As part of its current legislative program, the Commission
has proposed amendments to the law to include adequate regulatory
provisions with respect to investment advisers.

Prior to the Commission’s investigation of investment trusts, it
undertook a study of protective and reorganization committees.
This study resulted in two additional Congressional enactments, the
Trust Indenture Act of 1939 and chapter X of the National Bank-
ruptcy Act (1938 revision).

This study concerned itself with the events which led to the in-
solvency of debtor companies, and in particular with the activities
of protective and reorganization committees organized to protect the
interests of the various classes of creditors and security holders and
to participate in the reorganization of the debtor corporation. Nu-
merous instances came to light where the indenture trustee, whose
primary responsibility was to protect the interests of the holders of
indenture securities, had basic conflicts of interest, including divided
loyalties as between the debtor and its management officials on the one
hand and the interests of public investors on the other. Such con-
flicts precluded any effective action by the trustee to safeguard the
interests of investors prior to default or to see that their rights were
asserted in a timely and proper fashion in the event of default.

The Trust Indenture Act seeks to protect the purchasers of bonds,
debentures, notes and similar debt securities when sold in amounts
exceeding $1 million, by prescribing certain minimum standards gov-
erning the provisions of indentures. It requires the indenture to spell
out the rights of the holders of the securities and to provide reasona-

investment com%a,ny into the pattern of regulation which the 1940
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ble standards of diligence and loyalty applicable to the indenture
trustee, and to facilitate its actions to protect the investor. The em-
phasis of this law is upon an effective and “independent” trustee
whose interests do not conflict with those of investors and upon elimi-
nating indenture provisions which might exculpate the trustee against
dereliction in carrying out duties and responsibilities prescribed by
the indenture.

The provisions of this act and the Securities Act are so mtegrated
that registration under the latter act of securities to be issued under
a trust indenture is not permitted to become effective unless the in-
denture conforms to the standards of the Trust Indenture Act. Like
registration statements, trust indentures are examined by the Com- N
mission for compliance with the law. The Commission may issue an-~
order refusing qualification if the indenture does not conform to the
prescribed standards or if the trustee has any conflicting interests.
Once an indenture is qualified, enforcement of its terms is left to
the trustee and the indenture security holders.

The report of the Commission’s investigation also had shown seri- |
ous abuses in the functioning of protective committees and the manner
in which insiders used such committees to control reorganization pro-
ceedings for their personal benefit and to the detriment of public secu-
rity holders.

The basic thrust of chapter X of the Bankruptey Act (the Chandler
Act) was to eliminate the practical control of reorganization proceed-
ings by inside groups and self-constituted committees and to require,
in all cases in which the debtor’s indebtedness exceeds $250,000, the
appointment by the court of a disinterested trustee, whose attorney
must also be independent. It is the function of the trustee to as-
sume charge of the debtor’s operations and proceed with the prepa-
ration of a plan for its reorganization. He may investigate the
acts of the prior management and institute recovery actions where
the facts justify such action. Although protective committees and
other representatives of security holders are permitted to participate,
their activities are subject to strict court review and control. Fees
for services in reorganization proceedings are also subject to court
approval, which serves to prevent unwarranted and excessive fees to
special groups while providing fair and reasonable compensation to
those whose services can be shown to have benefited the estate.

Furthermore, chapter X provides that the Commission may partici-
pate in corporate reorganization proceedings if requested or approved
by the court, so as to aid the court and the independent trustee by
rendering expert and independent advice and assistance on all im- V
portant phases of the proceeding. It operates in an “advisory” ca- X(
pacity, and has the right to be heard on all matters arising in the

.
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proceeding, but no right to appeal. It usually undertakes intensive
legal and financial studies related to the company, its operations, its
indebtedness and other outstanding securities, possible claims against
management officials or controlling -persons, the prospects for the
company ’s future .operations and the pos31b111ty of a successful

reorganization. ' ‘
ﬁ;gthe indebtedness of the debtor exceeds $3 million the court must
and if less than that amount it may, submit to the Commission :all
plans of reorganization deemed worthy of consideration. The Com-
mission may thereupon prepare and.file with the court its “advisory’
report” which analyzes the plan or plans in detail and recommends
for or against court approval, depending upon whether the Commis-
sion considers that the plan provides fair and equitable treatment to
all interests affected and is feasible. In some instances the Commis-
sion’s zecommendations are plesented orally to the court through its
cou se‘?‘ o

The Commission’s report is in no way blndlng upon the court, which
may-either reject the plan or approve it.and submit it to a vote of
creditors and affected security holders. In the latter event, a copy or
summary of the Commission’s advisory report is transmitted to secu-
rity holders along with the plan, so that they may be informed of the
Commission’s analysis of and views on the fairness and feasibility of
the plan before casting their votes for or against the plan.

Since September 1938 the Commission has participated in chap-
ter X proceedings for the reorganization of 457 debtor companies
(871 principal debtors and 86 subsidiaries thereof) with stated assets
of more than $3.5 billion,and indebtedness -of nearly $2.5 billion.
Over 60 of these proceedings are still pending. The proceedings have
involved the reorganization and rehabilitation of companies engaged
in a variety. of industries and businesses, including agriculture, min-
ing,” manufacturing, financial and investment, merchandlsmg, real
estate, construction and allied industries, transportation and communi-
cation, service, and utilities. In these proceedings, the Commission
has issued a total of 40 advisory reports and 37 supplemental reports.
In most other cases, its views and recommendations on the fairness
and feasibility of the reorganization plans were presented orally by
Commission counsel.

. The assistance rendered by the Commission in corporate reorg'uu-
zation proceedings has been favorably noted almost without excép-
tion by Federal courts, although they do not always follow the Com-
mission’s recommendations. The Chief Judge of the Court of Appeals
for the Second Circuit had the following to say about the Commis-
sion’s advisory services 4 years ago:

“We regard the service being rendered by the Commission to the Courts in
connection with the reorganization of corporations to be most valuable, if



FOREWORD XXXVII

not indispensable, ‘for the proper disposition of this vital segment of court
business according to 'the Congressional intent. The Commissionl aft‘o_rds
the necessary expert knowledge, the skill, and the uniform approach which
‘individual judges cannot have; and to the district judges in particular, the
assistance is unique in its usefulness, and not othemlse to be obtained.”
21st Annuai Report, p. 89. .

More recently, a district court judge made the following comment
on the role of the Commission following a hearing on fee allowances
in which the Commission had objected to allowances in the requested
amounts exceeding $4 niillion and where the Court approved allow-
ances -of $2,068,000, some $250,000 above that- recommended by the
Commission :

"“Though I have been forced to differ from the recommendations of the SEC
in many of the instances, I wish to pay tribute to the careful and helpful
analysis that the Commission made of the claims. Indeed, I take this oppor-
tunity to express my gratitude for the active and intimate participation of
the Commission and its counsel in the reorganization proceedings. If any

. proof were needed of the-wisdom of Congress in providing for representa-

. tion of the public by the Securities and Exchange Commission in reorganiza-

4' tion proceedings, it has been furnished in this case. I would have felt help-

less without the 'aid given unstintingly by counsel for the Commission,
Each has cheerfully rendered, at the usual modest salary of a public servant,

" services equal in value to those of any to whom awards are made by this
decision.” In the Matter of Third Avenue Transit Corporation, SDVY

Nos. 85851, 86410, 86412, 86413, 86537, unreported (1958). .

Upon appeal, the allowances were further reduced to a figure only
$30,000 more than the Commission initially recommended, or an ulti-
mate saving to the debtor estate and its security holders of near]y $21/1
milliort -

- This report beg‘m with a discussion of “investor conﬁdence.” As
indicated herein, all available signs would seem to bear out the fact
that investor-confidence has been largely restored. In fact, it may be
noted that recent estimates place the number of public investors today
at 1A ,500,000, nearly double the 1952 total. The record volume. of
securities successfully offered for public sale, taken together with the
recent rise in the volume of trading on the New York Stock Exchange
to the highest level in the Commission’s history, is adequate ev1dence
6f the restoration of investor conﬁdence

But the ‘impact of the Federal securities laws and their adminis-
tration has been felt no less by financial lnstltutlons, corporate execu-
tives, professional people, and other elements in the financial com-
munity than by investors. It can reasonably be said that these acts
and their administration have gener‘llly fostered improved standards
of business conduct among all groups in their relationship to stock-
holders and investors. While this no doubt has been dictated in part
by enlightened self-interest, it nonetheless has contributed substan-
tially to investor confidence.

#
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This, as we have seen, has had its desired effect, for the capital
formation processes have successfully served their purpose of being a
conduit for the flow of investors’ savings into industry in ever increas-
ing volume.

While the Commission can view with pardonable pride the record
of its contribution to the interests of the investing public, it cannot
rest on the record of its past accomplishments. In a dynamic econ-
omy such as this nation is experiencing, new problems of investor pro-
tection are constantly arising. The very fact that securities are being
offered for public sale in record volume and that exchange trading in

4 securities has reached a high level, plus the fact that more and more
people have surplus savings, some of which is being used for invest-
ment and speculation in securities, are in and of themselves adequate
reasons for the Commission not to become complacent. A boiling
stock market not only attracts new investors, some of whom have
neither the resources nor the knowledge and skill to speculate in the
stock market, but also attracts a fringe element, ever ready to take
unfair advantage of the innocent and unsuspecting investor. A sub-
stantially increased record of law enforcement actions by the Commis-
sion within the past year leaves no doubt of this latter fact.

Nor would we suggest that the investing public might reasonably
become complacent. It cannot be overemphasized that nothing in the
securities laws or their administration can keep the market price of

k/ securities from fluctuating, down as well as up. No reasonable per-
son would wish it otherwise. It is, therefore, incumbent upon indi-
vidual investors and their advisers to exercise care and even restraint
in their analysis, evaluation and purchase of securities.

It is most essential that investors exercise extreme care in their
dealings with unknown brokerage firms and their salesmen, par-
ticularly those who telephone long-distance with “pie-in-the-sky”
promises that the investor can double or triple his money overnight,
without risk of loss, through the purchase of stock of a particular
company. Common sense would dictate that such a promise is utterly
fantastic and ridiculous. Unfortunately, foresight is never quite so
good as hindsight, particularly when the promise of quick and easy
profits is dangled before one’s eyes, as many investors have learned
to their sorrow.

The Commission would like to take this occasion to express its
thanks and appreciation to a capable, industrious, and efficient staff,
both past and present.

In the 1949 Task Force Report on “Regulatory Commissions” by
the first “Hoover Commission,” the Commission was characterized as
“an outstanding example of the independent commission at its best.”
[Italics supplied.]

¢
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The statement, of course, applied to the Commission and its work
more than 10 years ago and was surely well-deserved. Iowever, it/\[
is no less applicable, we submit, to the excellent work of a most com-
petent staft during the past 10 years.

The volume of Commission business in recent years, in nearly all
phases of its activities, has been on the increase. An example of this
is to be found in the record of Securities Act registration statements
filed with and examined by the Commission. In the 26-year admin-
istration of that act, a total of 15,930 registration statements were filed
which proposed offerings of securities aggregating $167 billion in
amount. The past 6 years alone accounted for 5,561 of the filings and
%81 billion of the total amount. That the staftf has been able to carry
on effectively under a tremendous increase in the volume of Commis-
sion business is a tribute to its ability and conscientious devotion to
duty.
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444 17th Street, Denver 2, Colo.

Region 7. California, Nevada, Arizona, Hawaii.—Arthur E. Pennekamp.
821 Market Street, San Francisco 3, Calif.

Region 8. Washington, Oregon, Idaho, Montana, Alaska.—James E. New-
ton, 905 Second Avenue Building (Room 804), Seattle 4, Wash.

Region 9. Pennsylvania, Maryland, Virginia, West Virginia, Delaware, Dis-
trict of Columbia.—William J. Crow, Courts Building, 310 6th Street
NW., Washington 25, D.C.

Branch Offices

Cleveland 13, Ohio. Standard Building (Room 1628), 1370 Ontario Street.

Detroit 26, Mich. Federal Building (Room 1074).

Houston 2, Tex. 424 Bettes Building, 201 Main Street.

Los Angeles 28, Calif. Guaranty Building (Room 309), 6331 Hollywood
Boulevard.

Miami 32, Fla. Plaza Building (Room 440), 245 South East First Street.

St. Louis 1, Mo. Arcade Building (Room 1025), 812 Olive Street.

St. Paul 1, Minn. Main Post Office and Courthouse (Room 1027), 180
East Kellogg Boulevard.

Salt Lake City, Utah. Newhouse Building (Room 1119), 10 Exchange Place.
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Edward N. Gadsby, Chairman

Chairman Gadsby was born in North :AAdams, Mass., on April 11,
1900. He received an A.B. degree from Amherst College in 1923
and a J.D. degree from the New York University School of Law in
1928. From 1929 to 1937 he was associated with the law firm of
Mudge, Stern, Williams & Tucker of New York City. From 1937
to 1947 he practiced law in North Adams, Mass. In 1947 he was
appointed a Commissioner of the Massachusetts Department of Public
Utilities and held that position until 1952, serving as Chairman from
1947 to 1949. From 1952 to 1956 he served as General Counsel of
the Massachusetts Department of Public Utilities and thereafter was
a member of the law firm of Sullivan & Worcester of Boston, Mass.
On August 20, 1957, he took office as a member of the Securities and
Exchange Commission for a term expiring June 5, 1958 and was
designated Chairman of the Commission. He was reappointed effec-
tive June 5, 1958 for a term expiring June 5, 1963 and was again
designated as Chairman.

Andrew Downey Orrick

Commissioner Orrick was born in San Francisco, Calif., on Octo-
ber 18, 1917. He received his B.A. degree from Yale College in
1940 and an LL.B. degree from the University of California (Hast-
ings College of Law) in 1947. From 1942 to 1946 he was on active
duty with the United States Army and was separated from the
service as a captain in the Transportation Corps. After being ad-
. mitted to practice in California in 1947 he was associated with the
law firm of Orrick, Dahlquist, Herrington & Sutcliffe, in San Fran-
cisco, until February 1954, when he became Regional Administrator
of the San Francisco Regional Office of the Securities and Ex-
change Commission. He served in that capacity until May 25, 1955,
when he was sworn in as a member, of the Commission for a term of
office expiring June 5, 1957. On June 12, 1957, he was reappointed
as a member of the Commission for a term of office expiring June 5,
1962. During the periods from May 27, 1957 to June 6, 1957 and
from June 12, 1957 to August 20, 1957 he as designated as Acting

Chairman of the Commission.
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Harold C. Patterson

Commissioner Patterson was born in Newport, R.I., on March 12,
1897, and attended public schools in Massachusetts and Maryland.
He attended George Washington University after graduating from
Randolph Macon Academy. In 1918 he enlisted in the United States
Naval Reserve for service in World War I, was commissioned ensign,
United States Naval Reserve, in 1918; in June 1919 commissioned
ensign United States Navy; and resigned in 1923. Prior to 1954, he
had for many years been a partner of Auchincloss, Parker & Redpath,
members of the New York Stock Exchange, in Washington, D.C.
He resigned from the firm June 1, 1954. He served as a Board Mem-
ber of the National Association of Securities Dealers, Inc., and was
active over the years in its securities industry policing work. On
June 15, 1954, he was appointed Director of the Division of Trading
and Exchanges of the Securities and Exchange Commission and
served in that capacity until August 5, 1955, when he took office as
a member of the Commission for a term of office expiring June 5, 1960.

Earl F. Hastings

Commissioner Hastings was born in Los Angeles, Calif., on April
27, 1908, and resides in Glendale, Ariz. He attended Texas Western
University and the University of Denver. He is a registered pro-
fessional engineer. During the years 1932 to 1941 he served as a con-
sulting engineer with mining and industrial firms. From 1941 to 1942
he worked with Hawaiian constructors on a military installation on
Oahu, T.H. From 1942 to 1947 he served in various engineering and
managerial capacities. At that time he became a general partner of
the firm, Darlington, Hastings & Thorne, which served as industrial
consultants and managers. In 1949 he was appointed Director of
Securities, Arizona Corporation Commission, Phoenix, and he served
in that capacity until March 1, 1956, when he was appointed a member
of the Securities and Exchange Commission for a term of office
expiring June 5,1959. He was reappointed, effective June 5, 1959, as
a member of the Commission for a term expiring June 5, 1964.

James C. Sargent

Commissioner Sargent was borntin New Haven, Conn., on February
26, 1916, and holds degrees of B.A. and LL.B. from the University
of Virginia. He was admitted to the New York Bar in 1940 and
became associated with the firm of Clark & Baldwin, New York City.
From January 1941 to July 1951, except for military service, he was
employed as a trial attorney by Consolidated Edison Company of
New York. He enlisted in the United States Army Air Force in 1942
and served in this country as an Air Intelligence school instructor
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and as a combat and special intelligence officer in the Southwest
Pacific. He was separated to inactive duty in January 1946 with
the rank of captain. In the fall of 1948, he served as an Assistant
Attorney General of the State of New York in the Election Frauds
Bureau in New York City. From July 1951 to August 1954 he was
employed as law assistant to the Appellate Division, First Depart-
ment, Supreme Court, State of New York. He was associated with
the firm of Spence & Hotchkiss, New York City, from August 1954
until November 1955. In November 1955 he was appointed Admin-
istrator of the Commission’s New York Regional Office. He served
in that capacity until June 29, 1956, when he was sworn in as a member
of the Commission for a term of office expiring June 5, 1961. Heisa
Lecturer at Law at the University of Virginia.






PART 1
CURRENT PROBLEMS BEFORE THE COMMISSION

The foreword to this report has described the nature of the laws
administered by this Commission, the abuses in the securities markets
which led to their enactment and some of the problems encountered in
administering these laws during the past quarter century. During the
1959 fiscal year these laws were put to their severest test for during
that year the nation witnessed the highest level of activity in the se-
curities markets since the organization of the Commission in 1934.
This increase in market activity created complex enforcement prob-
lems, required the adoption of new regulatory measures and techniques
and imposed heavy administrative burdens upon the staff of the Com-
mission. The effects of surging securities markets upon the activities
of the Commission are described in detail later in this report. This
section briefly sets forth some of the more important problems created
by these conditions and the impuact of these problems upon the work
of the Commission. :

The following salient statistics reveal the remarkable increase in ac-
tivity in the securities markets and the tremendous growth of public
interest and participation in those markets:

The total amount of new securities for which registration state-
ments were filed with the Commission in fiscal 1959 totaled $16.6
billion, only $300 million less than the record amount filed in fiscal
1958.

During fiscal 1959 the Commission processed 1,119 registration
statements, the largest number of registration statements ever to be
processed in a single year in the history of the Commission.

The number of broker-dealers registered with the Commission rose
to 4,907, an increase of almost 1,000 registrants since 1951, and the
number of representatives registered with the National Association
of Securities Dealers, Inc., on June 30, 1959 was 77,917, the largest
number in its-20-year history.

The aggregate market value of all stocks on all stock exchanges,
which never exceeded $100 billion between 1933 and 1945, reached
$337.6 billion on June 30, 1959, almost three times the market value
of all stocks on exchanges during the first decade of the Commission’s
history.

The reported volume of trading on the New York Stock Exchange
increased from a daily average of 2 million shares in February 1958,
to a peak of 4,100,000 shares in October and November 1938, the
highest daily average for any month since June 1933.

1



2 SECURITIES AND EXCHANGE COMMISSION

The number of holders of shares of publicly owned corporations, ac-
cording to estimates by the New York Stock Exchange, increased
from 6,490,000 in 1952 to 12,500,000 in 1959, the largest number of
public shal eholders in the nation’s history.

The number of registered-investment companies increased from 367
in 1952 to 512 in 1959, and the total assets of Investment companies in-
creased from $6.8 billion in 1952 to $20 billion in 1959. -

A number of factors appear to be responsible for this increase in
activity and interest in the securities maikets. Amonw these are'the
attractiveness of these marketsfor financing new corporate enter prises
and the expansion of old ones, the emphasis upon capltal gains in sell-
mg equity secur 1t1es, the fear of inflation, the glowmg participation
in the market ofthe large-institutionadl investor ‘and an unfortunate
tendency among sonie persons to use the stock market as a medium
for gambling. However, the principal concern of the Commission is
not with the cause of this activity but with insuring that the securities
markets, however active, are fair, orderly and honest that prices in
these markets express the free interplay of supply ‘1nd demand and
that decisions by investors to buy or sell are made in-the light of full
disclosure of all material facts. The discharge of thése statutory re!
sponsibilities by the Commission is comphc'lted in present securities
markets by the participation ofa-large numbér of inexperienced in-
vestors and’ by broker-dealers and promoters unfamiliar with, or con-
temptuous of, the ethlcql ‘lnd legal 0bhg‘1t10ns ow ed to 1nvest01s

H
F raud in the Sale of Secunues

.Active and rising markets have raised the expectatlons of a substan-
tlal segment of the public that it is possible for the unsophisticated
investor to.reap large and quick profits. In this atmosphere oppor-
tunities for fraud and manipulation multiply. Investors become less
concerned with the facts about the issuer and the investment charac-
teristics of its securities than. with the.allure of a possible “killing”
descx ibed to them by an unknown:salesman over the telephone. They
be(,ome. more susceptible to baseless tips and rumors, thus fa(uhtqtmﬂ
a vamety of deceptive and manipulative practices. ' :

This atmosphere has attracted into the business of selling securltles
not only the confidence.man, the petty swindler and the corporate
plunger, but also an outright criminal element. ‘These persons have
seized upon the technique of selling securities to: unsuspecting cus-
tomers through the use of boiler.rooms. : The term “boiler. room” refers
to a firm enfratred in the sale of securities primarily over the long dis-
tancer telephone, to persons with whom the firm has had no previous
contact, and' by, high pressure methods ordinarily ‘lccompamed by
grossmisrepresentation and other fraudulent devices.' .

Boiler rooms may operate not only from the:large. hnanclal ‘cen-
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ters but also in other locations around the country. There has been
a noticeable increase, for example, in migratory operators moving
from state to state. .In some promotions several boiler rooms may be
used to sell the spurious issue in widely scattered areas around the
country, each boiler room being assigned to saturate its particular
region. Not infrequently the long distance telephone salesmen. for
the boiler room establish themselves in hotel rooms, apartments and
alleged business oflices.

In many cases, the security sold by a.boiler room is unknown and
worthless. To create the appearance of an active over-the-counter
market for the security, the promoter will place with numerous
brokers and dealers, orders for the purchase and sale of small
amounts of the security at prices set by him, or arrange to have
others do this, with the result that such brokers and dealers will pub-
lish quotations for the security at the prices specified in the orders.
The salesmen for the boiler room are now able to refer in their sales
“pitch” to a market- price for, the security which the unsuspecting
investor can independently verify. When the distribution of the pro-
moter’s holdings is ¢completed, howev er, the orders are withdrawn and
the “market” disappears. :

In his telephone sales pitch, the boﬂer room salesman usuwlly prom-
ises rapid increases in the market price of the security and no risk
of loss in its purchase he may make numerous misrepresentations con-
cerning the issuer and its future prospects; he may urge purchases
notwithstanding statements on the part of the customer that he.can-
not.afford to do so; and he may advise the customer, of whose finan-
cial situation he knows nothing, to sell valuable securities in order to
purchase the spurious boiler room security being offered.

The Commission has found that resort to the civil injunction and ad-
ministrative proceedlng, no matter how v1<rorously employed, is not
completely effective in halting the operatlon of boiler rooms. Pro-
moters easily find another Worthless issue and either establish or
use an existing boiler room as a vehicle for a new fraundulent promo-
tion. The Commission believes that only criminal prosecution will
effectively stop those who show such a contemptuous disregard for
the law. The Commission has, therefore, placed increased emphasis
in its work upon the prosecution of such offenders. In fiscal 1959 the
Commission referred to the Department of Justice 45 cases for criminal
prosecution, one of the highest number of referrals in the Commis-
sion’s history, and referrals are continuing at approximately the same
rate in fiscal 1960.

A large portion of the Commission’s staff is now engaged in investi-
gating, developing, and assisting in.the prosecution of criminal actions.
Such activity requires careful and painstaking work usually over a
period of many months. Investors must be identified and inter-

529523504 B
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viewed. Books and records of brokers, dealers and others must be
examined and analyzed. The information thus obtained then has to
be developed in a form permitting its introduction into evidence in
legal proceedings.

Emphasis upon developing criminal cases means that the Commis-
sion with its limited resources has had to utilize staff personnel who
would otherwise devote their full attention to other urgent enforce-
ment and regulatory problems. The Commission believes, however,
that its policy of pressing for eriminal prosecution of violators of the
Federal securities laws is the most effective deterrent to fraud in the
sale of securities and must be vigorously pursued.

In addition to its enforcement program against boiler rooms, the
Commission has sought through a broad publicity campaign to alert
Investors to the risks involved in the purchase of securities from un-
known high-pressure salesmen. Posters warning investors of boiler
room operators have been widely distributed, spot radio and television
announcements carrying similar warnings have been prepared to be
broadcast in cooperation with The Advertising Council, and brochures
listing protective measures that an investor should take before making
a purchase have been prepared for wide public distribution.

Manipulation in the Securities Markets

In April 1959 the Commission issued a statement warning investors
to exercise extreme caution and self-restraint when considering the
purchase of securities upon the basis of tips and rumors.! Price fluc-
tuations were occurring in certain securities on the exchanges and in
the over-the-counter markets without apparent economic reason. Also
there appeared to be a considerable amount of speculation on the part
of public investors. These conditions facilitated the manipulation of
securities prices and boded eventual losses to investors. Officials of
the leading exchanges also joined in warning investors, and brokerage
houses urged their customers to exercise caution in purchasing
unknown securities.

In volatile markets where prices are susceptible to swift and wide
changes on the basis of rumors, manipulation is facilitated and the
task of enforcement becomes increasingly difficult. The Commission
has therefore had to place greater emphasis upon the detection and
prevention of manipulation and a substantial number of investigations
are now in progress. Some of these investigations have resulted in
indictments and it is anticipated that certain other cases now under
investigation will also lead to criminal prosecution.

Exemptions From Registration and Prefiling Publicity

One of the areas of evasion of the registration and prospectus
requirements of the Securities Act of 1983 is the claiming of exemp-

1 Securities Exchange Act Releare No. 5927 (Apr. 7, 1959).



TWENTY-FIFTH ANNUAL REPORT 5

tions which, in fact, are not available. The attempt to use these
exemptions to evade registration requirements usually occurs where
the issue, or the sales procedure to be employed, would not stand the
light of the full disclosure requirements of registration. In order to
narrow this area of evasion, the Commission has consistently sought
through its participation in litigation involving claimed exemptions,
through its own decisions and through its rule-making power, to define
and clarify the proper limits of certain of these exemptions. One of
the significant developments in this area has been the recent amend-
ment by the Commission of Rule 133.

Under Rule 133, which embodies an interpretation of long standing,
the issue of securities in connection with certain types of corporate
mergers, consolidations, reclassifications of securities and acqui-
sitions of corporate assets is not deemed to constitute a “sale” of se-
curities to stockholders of corporate parties to the transactions. This
rule has the effect of exempting these transactions from the registra-
tion requirements, but not from the anti-fraud provisions, of the
Securities Act. The rule provides no exemption for subsequent distri-
bution of such securities. Because of the substantial number of
transactions ostensibly effected in reliance upon the rule but which
involved violation of the registration requirements, the Commission
amended Rule 133 to restate the purpose and effect of that rule and to
clarify its application and limitations. In addition, the Commission
adopted a new registration form to provide an expeditious registration
procedure for securities issued in a transaction within Rule 133 where
such registration is required and where the issuer has solicited proxies
under the Commission’s proxy rule with respect to such transaction.?

In three significant cases the courts have further delineated the
boundaries of exemptions from the registration requirements of the
Securities Act. A frequently used device for evasion has been the
abuse of the intrastate exemption under section 3(a)(11) of the
act. The issuer may attempt to use a resident of the state as a nom-
inee for non-resident beneficial owners or the alleged sales to residents
may be merely a step in a planned interstate distribution. In S.E.C.
v. Hillsborough Investment Corporation, et al? the Court upheld the
limitation on the scope of that exemption, long viewed as applicable
by the Commission, that a single sale to a non-resident, directly or
indirectly, destroys the intrastate exemption for the entire issue,
including the securities sold only to residents.

Various devices have been used in an attempt to avoid registration
on the claim that a distribution is within the “private offering” ex-
emption under section 4(1) of the act. The Commission and the
courts have consistently rejected a numerical test as a conclusive basis

2 Securities Act Release No. 4115 (July 6, 1959).
2 D. New Hampshire No. 1965 (Dec. 11, 1958).
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for determining the availability of that exemption. In Gilligan, Will
& Co. et al. v. 8.E.C.,* the Court of Appeals for the Second Circuit
further held that even if a numerical test did exist, persons claiming
the exemption would have the burden of establishing a reasonable and
bona fide belief that the total number of individuals involved in the
placement would remain within that limit. The Court also concluded
that the private offering exemption was not available to a dealer who
assertedly acquired securities for “investment” where the dealer spec-
ulatively purchased unregistered securities in the hope that the finan-
cially weak issuer had “turned the corner” and then unloaded the
securities on an unadvised public when he later determined that thelr
purchase was an unsound investment. :

The third case dealt with the exemption under section 4(1) of the
act for trading transactions—an exemption frequently claimed by
boiler rooms. InS8.E.C.v. Culpepper et al.,* the Court of Appeals for
the Second Circuit held that a broker-dealer who engages in steps
necessary to consummate a public distribution is an “underwriter”
within the, meaning of the act even though the broker-dealer has no
privity with the issuer or a control group. \

Another area of evasion of the registration requlrements is the use
of publicity with respect to an issuer or’its securities prior to the filing
of a registration statement. In two cases coming before it last year,
the Commission undeirtook to set forth the precise limitations on.pre-
filing publicity under section 5(c) of the Securities Act of 19838.¢
In these opinions, the Commission pointed out that the statutory pro-
cedure for disseminating information about the issué prior to the
time of sale is exclusive and that it “cannot be nullified by recourse to
public relations techniques to set in motion or further the machinery
of distribution before the statutory disclosures have been made and
upon the basis of whatever information the distributor deems'it expe-
dient to supply.””

Regulation of the Exchanges

During the fiscal year 1959, the Commission took a more active regu-
latory role with respect to exchange activities. A Commission investi-
gation foynd, for example, that on the American Stock Exchange floor
tradlng activities were accentuatlng market swings particularly in
issues susceptlble to extreme price fluctuations because of a small float-
ing supply. At the suggestion of the Commission that Exchange
adopted a rule designed to prevent floor traders from makmg pur-
chases of stock at successively hlgher prices and to restrict the impact

4C.A. 2 No. 25171 (June 3, 1959). ‘ .

"5C.A. 2 No. 25242 (Sept. 10, 1969). ‘

8 Carl M. Locb, Rhoades & Co. and Dominick & Dominick, Securities Exchange Act Release
No. 5870 (Feb. 9, 1959) ; First Maine Corpomtwn, Securitles Exchange Act Release No.

5898 (Mar. 2, 1959).
?C0arl M. Loed, Rhoades & Co. et al., id., at p. 11.
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of their trading upon the market for active and volatile issues.® The
Commission also questioned the activities of certain specialists on
that Exchange, particularly off-floor transactions by specialists in se-
curities in which they were registered. At the suggestion of the Com-
mission, that Exchange adopted a number of additional rules relating
to specialists for the purpose of restricting their dealings so far as
practicable to those reasonably necessary to permit them to maintain
a fair and orderly market in the securities in which they are registered:

The regulation of commission rates on the exchanges was the sub-
ject of the Commission’s attention during fiscal 1959. In line with
the suggestions of the Commission, the New York Stock Exchange in
March 1959 reduced minimum commissions on small value transactions
and instituted a broad study in consultation with the staff of the Com-
mission into the costs of effecting exchange transactions.?

Regulation of the Over-the-Counter Markets

The increase in hew offerings traded over-the-counter and the phe-
nomenal growth in the number of broker-dealers registered with the
Commission and of representatives registered with the National As-
sociation of Securities Dealers, Inc., evidence the growing interest in
over-the-counter securities. The Commission is seeking to ascertain
what changes, if any, may be occurring in the distribution and trading
practices of the over-the-counter market as a result of this growth.

In recent securities markets, there has been a strong underlying pub-
lic demand for so-called “glamor” stocks. These securities often sell
at a substantial premium on the first day of trading. Most of these
issues are low-priced, have no public market prior to the offering and
often involve companies in the electronics, missile and related defense
fields. In some instances, promoters have changed the name of the
company and its operating divisions to suggest some connection with
these activities.

The Commission, after the end of the fiscal year, instituted a broad
inquiry into the genesis and distribution of some of these issues to de-
termine, among other things, whether some of these issues have been
generated primarily to enrich the promoters, underwriters and others;
whether artificial restraints have been imposed upon the floating sup-
Ply of these issues in order to raise the market price; and whether cer-
tain practices have developed in connection with the distribution and
marketing arrangements for these issues which violate provisions of
the federal securities laws.1°

8 Securities Exchange Act Release No. 5981 (June 5, 1959). .

9 Securities Exchange Act Release No. 5889 (Feb. 20, 1959).

0 During the course of the lnqulry the Commission, on QOctober 23 1959, Issued Securi-
ties Act Release No. 4150 calling to the attention of the financlal community certain

practices disclosed by the inquiry which, in view of its staff, may involve violations of
federal securities laws.

PAuL GONSON

SECURITIES AND EXCHANGE COMM'N

TiTa AT TYRTATART WY anZ4an
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Inspection of Investment Companies

The rise in the number of new investment companies and the tre-
mendous growth' of the industry led the Commission several years
ago to develop a program for the routine inspection of investment
companies. Since there has been no additional staff available for this
purpose and in view of the increased workload of regular administra-
tive business, the Commission has been able to conduct inspections
only on a pilot basis for the past few years. It ishoped, however, that
additional personnel will be made available so that the inspection
program will move forward more rapidly in the future and that a
realistic cycle of inspections can be instituted and maintained.

The inspections made by the Commission to date, limited in num-
ber though they have been, have shown the urgent need for this
method of assuring compliance with the Investment Company Act.
In some cases failures to comply with the act or improper practices
were discovered and corrective action requested and taken. In one
case, the violations were serious in nature and resulted in a stop-order
proceeding under the Securities Act and the issuance of an opinion
and stop-order. Apart from bringing to light improprieties or fraudu-
lent conduct, the institution of routine inspections should prove to be
particularly beneficial to the newly organized or smaller investment
company in complying with the requirements of the Investment Com-
pany Act.

Other Factors in the Securities Markets

Under the statutes which it administers, the Commission has the
duty to conduct inquiries into the securities markets not only for
the purpose of enforcement but also to ascertain facts to aid in the
adoption of rules and regulations and for making appropriate legis-
lative recommendations.: In dynamic and changing markets, the
Commission must continually reassess the statutes and the rules and
regulations which it administers in light of new knowledge. For
example, the Commission has instituted an inquiry into the problems
created by the growth in the size of investment companies for the
purpose of determining whether the increased size of investment com-
panies has created problems requiring remedial legislation.’* An-
other inquiry of somewhat less importance but of interest to the
public is one into the “put” and “call” market. This little known
and little explored area of the securities market is now being studied
by the Commission to ascertain, among other things, who writes these
options, how they are marketed and who purchases them.

1 See 23d Annual Report, p. 159.



PART 1II
LEGISLATIVE ACTIVITIES

Statutory Amendments Proposed by the Commission

Proposals to amend 87 provisions of the Federal securities laws were
submitted by the Commission to the 85th Congress in July and August
1957. These proposals were introduced in both the Senate and the
House of Representatives, and the bills were referred to committee,
but no action was taken on the bills during the 85th Congress.

During the latter part of 1958 the Commission reexamined these
recommendations for legislation and made some modifications, deleting
certain proposals and adding others. The modified proposals, which
would amend the Securities Act of 1933, The Securities Exchange Act
of 1934, the Trust Indenture Act of 1939, the Investment Company
Act of 1940 and the Investment Advisers Act of 1940, were then sub-
mitted in the 86th Congress to the Committee on Banking and Cur-
rency, United States Senate, and the Committee on Interstate and
Foreign Commerce, House of Representatives. These Committees
have the duty of exercising watchfulness over the execution of the
securities laws under section 136 of the Legislative Reorganization Act
of 1946.

The Commission’s proposals were introduced in the Senate by
Senator A. Willis Robertson, Chairman of the Committee on Bank-
ing and Currency, for himself and for Senator Homer E. Capehart,
as S. 1178, S. 1179, S. 1180, S. 1181, and S. 1182. In the House of
Representatives, Representative Oren Harris, Chairman of the Com-
mittee on Interstate and Foreign Commerce, introduced companion
bills, H.R. 5001, H.R. 2480, H.R. 5002, H.R. 2481, and H.R. 2482.°

Basically the Commission’s proposals, the more significant of which
are briefly described below, are intended to strengthen the safeguards
and protections afforded the public by tightening jurisdictional pro-
visions, correcting certain inadequacies revealed through administra-
tive experience and facilitating criminal prosecutions and other en-
forcement activities.

The proposed amendments to the Securities Act of 1933 would
clarify the jurisdictional basis of the civil liability provisions of the

1For a detailed discussion of the Commission’s legislative program during the 85th
Congress, see pages 1012 of the Commission’s 23d Annual Report and page 9 of the Com-
mission’s 24th Annual Report.

3 H.R. 5001 and H.R. 5002, proposing amendments to the Securities Act of 1933 and the
Trust Indenture Act of 1939, respectively, are substitutes for H.R. 2488 and H.R. 2483,

respectively, which included earlier recommendations that the Commission decided to with-
draw on further consideration.

9
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statute ; extend existing civil liabilities and provide criminal liability
with respect to documents filed with the Commission pursuant to
Commission rules in connection with exempt.offerings; increase from
$300,000 to $500,000 the size of offerings which may be exempted
from registration under section 3 (b) of the statute; and make it clear
that a showing of past violations is a sufficient- b’lSlS for injunctive
relief and that aiders and abettors may be responslble in cwﬂ and
administrative proceedings.®

The proposed amendments to the Securities Exchanrre Act of 1934
would make comparable changes with respect to injunctive relief and
liability of aiders and abettors. In addition, changes proposed in that
statute would make it a violation of the act to embezzle monies or
securities entrusted to the care of an exchange member or a registered
broker or dealer; clarify and strengthen the statutory provisions re-
lating to manipulation and to the financial responsibility of brokers
and dealers; authorize the Commission by rule to regulate the borrow-
ing, holding or lending of customers’ securities by a broker or dealer;
make it clear that attempts to purchase or sell securities are covered
by the antifraud provisions of the statute; revise the provisions re-
lating to broker and dealer registration with respect to (a) the basis
on which action for denial or revocation may be taken, (b) the sanc-
tions which may be imposed by the Commission, (c) the conditions
under which an application for registration may be withdrawn, and
(d) the postponement of the effectiveness of an application for regis-
tration ; authorize the Commission to suspend or withdraw the regis-
tration of a securities exchange when the exchange has ceased to meet
the requirements of its original registration; clarify the Commission’s
authority to suspend a security from exchange trading where there
has been a failure to comply with the act and where otherwise neces-
sary in the public interest; prohibit trading in the over-the-counter
market for limited periods where the public interest and the protection
of investors so requires; provide that an insolvent broker or dealer
may be adjudicated a bankrupt in an injunctive proceeding instituted
by the Commission; and p10v1de for a monetary forfeiture for each
day that certain reports 1equn ed under the act are delinquent.

The changes proposed in the Trust Indenture act of 1989 are de-
signed primarily to conform this statute to recommend'ttlons made
under the Securities Act.

The proposed amendments to the Investment Company Act of 1940
would require an investment company to state as matters of funda-
mental policy, which generally could not be changed.without the
consent of its stockholders, the extent to which it intends to invest
in particular types of securities and such other basic investment
objectives as it represents it will emphasizé: strengthen the provi-

e

3 See p. 13, infra.
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sions requiring a minimum number of independent or nonmanage-
ment directors; limit the extent to which a face-amount investment
company can include preferred and common stock in its “qualified
investments”; make clear the application of the statute to an “advisory
board”; and modify the exception for companies subject to regula-
tion by the Interstate Commerce Commission and clflrify the excep-
tions applicable to companies engaged in banking, msurance, small
loan, factoring, discount or real estate businesses. :

The proposed changes in the Investment Advisers Act of 1940 would
expand the basis for disqualification of a registrant because of prior
misconduct ; authorize the Commission by rule to require the Leepmtr
of books and records and the filing of reports; permit periodic exami-
nations of a registrant’s books and records; empower the Commission
by rule to define and prescribe means reasonably designed to prevent
fraudulent practices; extend criminal liability for willful violation
of a rule or order of the Commission; and revise the provisions re-
lating to the postponement of effectiveness and the withdrawal of
‘Lpphcatlons for registration.

Many minor amendments of these statutes are also proposed.

Hearings on the bills were held before the Subcommittee on Se-
curities of the Banking and Currency Committee of the Senate, on
June 15, 16, 17, 18, 23, 24, and 25, 1959, and before the Subcomimittee
on Comme1 ce and Fmance of the Committee on Interstate and For-
eign Commerce of the House of Representatives on June 3, July 8
and 9 and August 4, 1959. The Commission and staff members pre-
sented testimony at the beginning of the hearings before each com-
mittee, and again after interested mdustl y representatives and others
had been hemd As a result of conferences with industry represent-
atives; similar to those lield in connection with the formulation of the

legislative recommendations-in the 85th Congress, and as a conse-
‘quence of comments and suggestions made during the course of the
hearings by members of Congress and witnesses, the Commission made
certain modifications in its proposals. These modifications did'not
represent abandonment of the original proposals, but essentm]ly con-
stituted clarification and statutory specification of matters in con-
formity with the original intention of the Commission.

The Commission also advised the Committees that it had no objec-
tion to three amendments to the Investment Advisers Act proposed
during the hearings by certain investment advisers and their repre-
sentatives. .One.would modify the definition of the term “control”
in the statute, the second would grant the Commission authority to
provide exemptions from the statute, and the third would modify the
conditions under which an investment adviser may call himself an
“investment counsel.”
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Other Legislative Proposals

Various other bills to amend the securities laws were introduced,
and the Commission submitted comments to the committees of Con-
gress. These bills, except for H.R. 4025 and H.R. 5543, renewed
proposals made in previous sessions of the Congress. No hearings
were held on the bills, which are discussed briefly below.

1. Proposal to Increase Registration Fees.—On January 28, 1959,
Senator Homer E. Capehart for himself and for Senator Frank J.
Lausche introduced S. 737, and on April 13, 1959, Representative
John B. Bennett introduced an identical bill, H.R. 6294. Both bills
would amend section 31 of the Securities Exchange Act of 1934, which
now provides an annual fee for registration of exchanges of one five-
hundredths of 1 percent of the aggregate dollar amount of stock ex-
change transactions, equal to 2 cents per $1,000. Under the bills this
exchange registration fee would be increased to a rate of 5 cents per
$1,000 and there would be a similar registration fee for brokers and
dealers of 5 cents per $1,000 on transactions effected otherwise than
on a national securities exchange.*

2. Disclosure of Beneficial Ownership of Registered Securities in
Election Contests.—On January 9, 1958, Senator Homer E. Capehart
introduced S. 132, a bill directed to identifying beneficial owners of
securities in proxy contests. The bill would add to section 14 of the
Securities Exchange Act of 1934 a provision making it unlawful for
any person to give or to attempt to give a proxy to vote a registered
security at any annual or special meeting for the election or removal
of directors, with respect to which proxies are solicited by opposing
nominees, unless (1) such person is the beneficial owner of the se-
curity, or (2) the name and last known address of the beneficial owner
appears on the proxy. In addition, the bill would make it unlawful
for any person knowingly to exercise or attempt to exercise any proxy
1n violation of this provision.®

3. Reporting Requirement of Beneficial Owners of Registered
Securities and Officers and Directors of Issuers Thereof.—On Jan-
uary 28, 1959, Senator Homer E. Capehart introduced S. 736, which
would amend section 16 of the Securities Exchange Act of 1934 to
require every beneficial owner of more than 5 percent (instead of 10
percent as now provided) of any class of any equity security which
is registered on a national securities exchange to file reports of his
securities holdings and transactions with the Commission.®

4 See the Commission’s 23d Annual Report, pp. 12-18, for a discussion of similar pro-
posals in the 85th Congress.

§ See the Commission’s 234 Annual Report, p. 16, for diseussion of a similar proposal in
the 85th Congress.

¢ See the Commission's 23d Annual Report, pp. 15-16, for a discussion of a similar pro-
posal in the 85th Congress,
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H.R. 1028 was introduced by Representative Abraham Multer on
January 7, 1959. This bill would amend section 16(a) of the Securi-
ties Exchange Act of 1934 to require officers and directors of any issuer
of registered securities to report periodically the extent to which, and
the purposes for which, their holdings of such securities are pledged.

4. Proposals Relating to Exempt Offerings and Civil Liabilities
in Connection Therewith.—Tvo bills designed to impose additional
civil liabilities in connection with exempt offerings under section 3 (b)
of the Securities Act of 1933 were introduced in the first session of the
86th Congress. On January 7, 1959, Representative Leonard Farb-
stein introduced H.R. 93, a bill which would augment existing pro-
visions for civil liabilities by providing for specific liability on the
part of those responsible for untrue statements of material facts or
omissions to state material facts in any statements or document filed
with the Commission in connection with an exempt offering under
section 8(b). This bill is identical with the proposal embodied in the
Commission’s legislative program,” except that the Commission pro-
posal also encompasses false filings pursuant to section 3(c) of the
statute.

On February 17, 1959, Representative John R. Bennett introduced
H.R. 4568, a bill which would raise the exemptive ceiling under section
3(b) from $300,000 to $500,000 and would make applicable to such
exempt offerings the strict civil liabilities now pertaining solely to
registered offerings.®

5. Repeal of Exemption for Intrastate Offering.—H.R. 884, intro-
duced by Representative Abraham Multer of New York, would re-
move the exemption provided by section 3(a) (11) of the Securities
Act for a security offering confined to the residents of the state within
which the issuer is both incorporated and doing business. The Com-
mission has not submitted its views on this proposal.

6. Reduced Sales Load for Certain Purchases of Investment
Company Shares.—As a consequence of the Commission’s promulga-
tion on December 2, 1958, of rule 22d-1 under the Investment Com-
pany Act,® Representative Edward W. Hiestand introduced H.R.
4025 and H.R. 5543, both of which would amend section 22(d) of the
statute to authorize quantity purchases of investment company shares
by certain retirement assoclations at reduced sales loads. Prior to the
adoption of rule 22d-1 several associations of individuals, which
would not be exempted under the provisions of the rule, had received
the benefit of a smaller sales load in connection with certain quantity

7 See p. 10, supra.

SH.R. 93 and H.R. 4568, insofar as they relate to civil Mabilities, are identical with
H.R. 173 and H.R. 4744, 85th Congress, respectively, and H.R. 11808 and H.R. 9319, 84th
Congress, respectively. The background of the latter bills is discussed in the 22d Annual
Report of the Commission, pp. 11-12.

9 8ee p. 23, infra.
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purchases and had been advised by the Commission’s staff that it
would not recommend that any action be taken in respect of such. pur-
chases.. Both H.R. 4025 and H.R. 5543 are de31gned to restore the
earlier 1nterpretat10n .

A substantial amount of time was dlrected to matters pertamlng
to other legislative proposals referred to the Commission.for comment
and to congressional inquiries. During the fiscal year 1959 a total of
76 legislative proposals were analyzed. In comparison, 68 proposals
were analyzed during fiscal 1958 and 33 during fiscal 1957, -In.addi-
tion, numerous congressional inquiries relating to matters other than
specific legislative propos'tls were received and answered "
Congressxonal Hearings

.In addition to the hearings in connect1on w1th the Commission’s
legislative program discussed above, the Commission'presented to'the
House Committee on Interstate and Foreign Commerce a general dis-
cussion of the Commission’s activities and the partlcula,r problems
currently facing the Commission.

The Commission appeared before the Subcomlmttee on Legislative
Oversight of the House Committee on Interstate and Foreign Com-
merce in September and November 1958 and again in June 1959.1°"

The Commission also appeared on May 13, 1959, before the House
Select Committee on Small Business to testify concerning the Com-
mission’s role in administering the laws govermng the operatlon of
small business investment companies.

10 See the Commission’s 24th Annual Report, pp. 12-18.



PART Il
REVISION OF RULES, REGULATIONS AND FORMS

_ The Commission made a number of changes during the 1959 fiscal
year in its rules, regulations and forms under the various statutes
administered by it. Other changes which the Commission published
in plellmmal’y form for the purpose of obtaining public comments
thereon were pending at the end of the fiscal year. The changes
made duri ing ‘the fiscal year and those pending at the end of the year
are deser 1bed below.

Changing conditions, methods and procedures in business and -in
the financial practices of business make it necessary for the Com-
mission to maintain a continuing review of its rules, regulations
and forms. Certain members of its staff are assigned to this-task.
Changes are also suggested, from time to time, by other members of
the staff engaged in the examination of material filed with the Com-
mission, and by persons outside of the Commission who are subject
to the Commission’s requirements or who have occasion to work with
those requirements in a professional capacity such as underwriters,
attorneys, accountants, and other representatives. With relatively
few exceptions, provided for by the Administrative Procedure Act,
proposed changes in rules, regulations and forms are announced to
the public and interested persons are invited to submit their views
and comments thereon. These views and comments are carefully
reviewed by the staff and by the Cominission and are very helpful
in - connection W ith the Commission’s consideration ‘of proposed

changes.
THE SECURITIES ACT OF 1933

Améndment of Rule 133 4

Shortly after the end of the fiscal year the Commission adopted
certain amendments to rule 133.> The modification of this rule has
been under consideration for some time and has been mentioned in

1The rules and regulations of the Commission are published in the Code of Federal
Regulations, the rules adopted under the various Acts administered by the Commission
appearing in the following parts of title 17 of that Code:
Securities Act of 1933, part 230.
Securities Exchange Act of 1934, part 240.
Public Utility Holding Compauy Act of 1935, part 250
Trust Indenture Act of 1939, part 260.
Investment Company Act of 1940, part 270.
Investment Advisers Act of 1940, part 275.
2 Securities Act Release No. 4115 (July 16, 1959).
15
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previous annual reports of the Commission.® Rule 133 provides in
general that for the purpose of determining the application of the
registration and prospectus provisions of the Securities Act, no
“offer” or “sale” shall be deemed to be involved so far as stockholders
of a corporation are concerned where, pursuant to the provisions
of a statute or the certificate of incorporation, there is submitted to
a vote of such stockholders a plan involving a statutory merger, con-
solidation, reclassification of securities or transfer of assets of the
corporation in consideration of the issuance of securities of another
corporation. The general purpose of the amendments to the rule is
to make it clear that under certain circumstances securities distributed
by persons receiving them in connection with such transactions may
be required to be registered under the act. For example, the amended
rule provides that where one company is merged into another com-
pany, a stockholder in control of the merged company who receives
securities of the surviving company with a view to making a dis-
tribution of such securities to the public shall be deemed to be an
underwriter and registration of the securities is required before the
distribution can be made. However, registration is not required
with respect to securities sold in certain brokers’ transactions as
defined in the rule.

In connection with the amendment of rule 133, a new Form S-14
was adopted for the registration of certain securities issued in a rule
188 transaction. This form is discussed below at p. 20.

Amendment of Rule 135

This rule, as originally adopted, provided that a notice or other
communication sent by an issuer to its security holders to inform
them of the proposed issuance of rights to subscribe to additional
securities would not be deemed to offer any security issue for sale if
such notice was sent in conformity with the rule. The principal
requirements were that the notice be sent within 60 days prior to
the record date, state that the offering will be made only by the
prospectus and in addition contain only certain specified informa-
tion necessary to inform the security holders of the forthcoming
offering. The purpose of the rule was to enable an issuer to furnish
certain factual information to its security holders in advance of
making the actual offering.

The rule was amended during the fiscal year to permit the sending
of similar notices where an issuer proposes to offer securities to its
own security holders, or to the security holders of another issuer in
exchange for securities presently held by them, and also where the
issuer proposes to make an offering of securities to its employees or
to the employees of an affiliate.*

323d Annual Report, p. 20; 24th Annual Report, p. 14.
¢ Securities Act Release No. 4099 (June 16, 1959).
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Proposed Rule Changes Relating to Assessable Stock

During the 1958 fiscal year the Commission invited public com-
ments on a proposed new rule 136 and certain proposed amendments
to rule 140 with respect to assessable stock and the levying of assess-
ments thereon.® The general purpose of these proposals was to make
it clear that the Securities Act of 1933 applies to the levying of
assessments on assessable stock to the same extent that it applies to
other securities. Action on these proposals was deferred pending fur-
ther study of the matter. During the 1959 fiscal year the Commission
published revised proposals with respect to the rules referred to and
also a proposed exemption Regulation F® which were adopted shortly
after the close of the fiscal year.” '

The new Regulation F, which provides an exemption from registra-
tion under the act for assessments and delinquent assessment sales
in amounts not exceeding $300,000 in any one year, requires the filing
of a simple notification giving brief information with respect to the
issuer, its management, principal security holders, recent and pro-
posed assessments and other security issues. This notification could
be prepared in a relatively short time by any officer of the company
who is familiar with the company’s affairs and there is no fee or
charge for its filing. The filing may be made by mailing the notifica-
tion to the appropriate regional office of the Commission.

The only information which a company is required to send to its
stockholders, or otherwise publish, is a statement of the purposes
for which the proceeds from the assessment are proposed to be used.
This information may be included in the notice of assessment given
by mail or otherwise published as required by State law. If the issuer
should employ any other sales literature in connection with the assess-
ment, copies of such literature must be filed with the Commission.

Proposed Rule 144

During the fiscal year the Commission invited public comments on
a proposed rule relating to certain transactions by the International
Bank for Reconstruction and Development. The proposed rule, to be
designated rule 144, would have defined the term “transactions by an
issuer not involving any public offering,” in section 4(1) of the act,
to include certain activities of the Bank. After the close of the fiscal
year, the Commission announced that it had discontinued considera-
tion of the proposed rule since there appeared to be no present need
for it.®

8 See 24th Annual Report, p. 16.

6 Securities Act Release No. 4040 (Mar. 4, 1959).

7 Securities Act Release No., 4121 (July 30, 1959).
8 Securities Act Release No. 4028 (Feb. 10, 1959) and 4161 (Nov. 30, 1959).



18 SECURITIES AND EXCHANGE COMMISSION

The proposed rule would also define the term “distribution’ in,sec-
tion 2(11) of the act as not applying to such transactions by the bank
or by any dealer who is acting on an aﬂency basis pursuant to a writ-
ten contract with the bank.

The matter was still under consideration at the end of the ﬁsqg\1
year.

Adoption of Rule 151

This rule defines the term “public offering” to exclude under cer-
tain .conditions the offering of stock of small business investment
companies to small business concerns pursuant to the requirements
of the Small Business Investment Act of 1958.° ,

Under section 304 (d) of the Small Business Investment Act; w hen—
ever a small business investment company prov1des capital to a small
business concern through the purchase of the latter’s convertible de-
benture bonds, the small business concern is requlred to purchase stock
of the small business investment company in an amount equal to not
less than 2 percent nor more than 5 percent of the capital so provided,
in accordance with regulations of the Small Business Administration.
Those regulations spemfy certain minimum amounts of such stock
which a small business concern is required to purchase depending
upon the amount of capital which it obtains from a small business
investment company through the issuance of convertlble ‘debenture
bonds. Pt

The new rule provides that a public offering of capital stock of a
small business investment company is not deemed to be involved where
the offer or sale is made in connection with the purchase of debénture
bonds, from a small business concern pursuant to the requirements of
the Small Business Investment Act, the amount of stock involved is
the minimum required by that act and the regulations thereunder in
connection with the particular transaction, and the stock is. ‘lcqulred
by the small business concern for investment and not, with a view to
its distribution.

Amendment of Rule 434A .

This rule permits the use of summary prospectuses which omit in
part or summarize information set forth in the more complete pro-
spectus required to be used in connection with the offering and sale
of securities. Summary prospectuses may be used in the form of
newspaper advertisements, circulars, etc. as a screening device to lo-
cate persons interested in receiving a copy of the complete prospectus:

The rule was amended duri ing the fiscal year to permit the use of
summary prospectuses by a larger group of issuers.”® The rule as pre-
viously in effect permitted the use of summary prospectu%es only by

'

9 See Securities Act Release No, 4033 (Feb. 13, 1959).
10 Securities Act Release No. 4094 (June 11, 1959),



TWENTY-FIFTH ANNUAL REPORT 19

registrants which file reports under sections 13 and 15(d) of the Se-
curities Exchange Act of 1934. The amended rule permits the use of
summary prospectuses by certain other registrants which do not file
such reports but which meet certain standards as to size, earnings,
and the publication of reports.

Adoption of Regulation E

The Commission during the fiscal year adopted a new regulation,
designated Regulation E, which provides a conditional exemption
from registration under the Securities Act of 1933 for securities of
small business investment companies which are licensed under the
Small Business Investment Act of 1958 or which have received the
preliminary approval of the Small Business Administration and have
been notified by the Administration that they may submit an ap-
plication for such a license.’* The new regulation, which exempts is-
sues not in excess of $300,000 from registration under the act, was
adopted pursuant to the new section 3(c) which was added to the
Securities Act by section 307(a) of the Small Business Investment
Act.

Regulation E is similar in many respects to the general exemption
for certain securities, other than those of investment companies, pro-
vided by Regulation A. It requires the filing of a notification with
the Commission and, except in the case of offerings not in excess of
$50,000, the filing and use of an offering circular containing certain
specified information. In general, information is required in the
offering circular as to the business and investment policies of the
issuer, its management and its financial condition. The financial
statements required must be prepared in accordance with generally
accepted accounting principles and practices but need not be certified
by independent public accountants. Provision is made for the sus-
pension of an exemption in a particular case if the Commission finds
that any of the terms and conditions of the regulation have not been
met or complied with.

Adoption of Form N-5

During the fiscal year the Commission adopted a new form, desig-
nated Form N-5, for the registration under the Securities Act of 1933
of securities to be issued by small business investment companies which
are licensed under the Small Business Investment Act of 1958 or
which have received the preliminary approval of the Small Business
Administration and have been notified by the Administration that they
may submit an application for such a license.’? This form is also to
be used for the registration statements of such companies filed pur-
suant to section 8(b) of the Investment Company Act of 1940.

1 Securities Act Release No. 4005 (Dec. 17, 1958).

¥ Securities Act Release No. 4004 (Dec, 17, 1958),

529523—5%—3
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The new form is a combination form which enables a small business
investment company to register under the Investment Company Act
of 1940 and at the same time to register securities for a public offering
under the Securities Act of 1933 by means of a single registration
statement. Ifacompany has already registered under the Investment
Company Act, the form may be used for subsequent registration under
the Securities Act. Ifa company desires to register under the Invest-
ment Company Act prior to registering securities under the Securities
Act, the form may be used for this purpose also.

Adoption of Form S-14

In connection with the adoption of amendments to rule 133,®® the
Commission also adopted a new Form S-14.* This form is designed
to provide a simplified registration procedure for securities issued
in a rule 133 transaction where such registration is required and where
the issuer has solicited proxies under the Commission’s proxy rules
with respect to such transaction. The form provides that the pro-
spectus may consist chiefly of the information set forth in the proxy
statement supplemented by the necessary underwriting and distri-
bution data and pertinent information regarding developments in the
registrant’s business subsequent to the rule 133 transaction.

THE SECURITIES EXCHANGE ACT OF 1934

Adoption of Rule 16b-8

The Commission during the fiscal year adopted a new rule under
section 16(b) of the Securities Exchange Act of 1934.»> This section
of the act provides that profits obtained by certain holders of the
stock of a listed company from purchases and sales, or sales and pur-
chases, of any equity securities of such company (other than exempt
securities) within any 6-month period may be recovered by the
company or by any security holder on its behalf.

The new rule, designated rule 16b-8, exempts from section 16(b)
under certain conditions the receipt from an issuer of shares of stock
having general voting power and registered on a national securities
exchange upon the surrender of an equal number of shares of stock
of the same issuer which do not have such voting power and are not so
registered, where the transaction is effected pursuant to the provisions
of the issuer’s certificate of incorporation for the purpose of making
an immediate sale of the shares so received.

The conditions of the rule, briefly summarized, are that the person
so receiving such shares is not an officer or director of the issuer or a
person who was a beneficial owner immediately prior to the trans-
action of more than 10 percent of a registered equity security of the

3 8upra, p. 15.

14 Securities Act Release No. 4115 (July 16, 1959).
15 Securities Fxchange Act Release No. 5921 (Mar. 30, 1959),
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issuer; that the shares surrendered and the shares received are freely
transferable and entitle the holders thereof to participate equally per
share in all distributions of earnings and assets; that the shares
received must be registered upon issuance in the name of a person or
persons other than the holder of the shares surrendered and may be
required to be issued as of right only in connection with the public
offering, sale, and distribution or gift of such shares; and that no
shares of the class surrendered or any other shares of the class received
are acquired by the person effecting the transaction within six months
before or after the date of the transaction.

Amendment of Form 8-K

The Commission during the fiscal year adopted certain amend-
ments to Form 8-K, which is the form prescribed for current reports
filed pursuant to sections 13 and 15(d) of the Securities Exchange
Act of 1934 The amendments relate to the item of the form which
requires information in regard to matters submitted to a vote of
security holders, either at a meeting of such security holders or other-
wise. The purpose of the amendments was to clarify the item with
respect to the circumstances under which the information specified
in the item is required to be furnished.

The Commission also invited public comments on certain other
proposed amendments to Form 8-K designed to bring to the attention
of investors promptly information regarding material changes
affecting the company or its affairs where it appears that the changes
are of such importance that they should be reported promptly and not
deferred to the end of the fiscal year.” The amendments relate to
matters such as the pledging of securities of the issuer or its affiliates,
changes in the board of directors otherwise than by stockholder action,
the acquisition or disposition of significant amounts of assets and
transactions with insiders. Shortly after the end of the fiscal year
the time for submitting comments on these proposed changes was
extended to August 15, 1959.18

THE INVESTMENT COMPANY ACT OF 1940

Adoption of Rule 3c-1

In connection with the adoption of rule 151 under the Securities
Act,’ the Commission also adopted a new rule 8c-1 under the Invest-
ment Company Act of 1940 defining the term “public offering”, for
the purposes of section 3(c¢) (1) of that act, to exclude under certain
conditions, the offering of stock of small business investment com-
panies to small business concerns pursuant to the requirements of the

18 Secarities Exchange Act Release No. 5734 (July 16, 1958).

" Securities Exchange Act Release No. 5979 (June 9, 1959).

18 Securities Exchange Act Release No. 6018 (July 14, 1959).
1% Supra, p. 18.
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Small Business Investment Act of 1958.2 Section 3(c) (1) of the
Investment Company: Act provides that any issuer whose outstanding
securities (other than-short term.paper) are beneficially -owned. by
not’ more  than 100 persons and which is not making and does not
presently propose to make a public-offering of its securities:is'not an
investment company within the meaning of the act:" Since'the re~
quirements- of:the Small Business Investment Act and the rules and
regulations 'thereunder require that 'a small business investment
company in its'role as a provider of capital continually stand ready
to sell its stock to small business concerns, a continuous disposition of
stock by such investment companies-may possibly be interpreted to be
a fpublic offering.” The Commission, therefore, adopted rule 3c-1 to
effectuate the purposes and objectives of the Small Business Invest-
ment, Act without adversely affecting the public investor. mterest
The terms and conditions of the rule 3¢c-1 definition are substfmtnlly
the same as those contained in rule 151. . » ‘
Adopuon of Rile 10f-3—Permitting Acquisition of Securities of Underwntmg
. +Syndicates

, To alleviate the problems and administrative burdens involved in
processing individual applications for relief pursuant to section 10(f)
of the act, the Commission, in December 1958, adopted rule 10f-3
exempting. certain limited acquisitions of securities by registered. in-
vestment companies during the existence of an underwriting syndi-
cate. where such acquisitions are not made from affiliated- under-,
writers.?,: Notice of the proposed rule was issued in July: 1958 22
and. thex comments received were unanimously in favor of- the adop-
tion of the rule, although a number of suggestlons for its 1n0(11ﬁ01t1011~
were included. .. . X , I
;. Section 10(f) of the act plowdes that. an investment company,
unlessrexempted by rule, regulation or order, is prohibited from pur-
chasing a security,during. the existence of an underwriting syndicate,
if any of the principal underwriters are affiliated persons of-the in-
vestment company. DBefore the adoption of rule 10f-3, investment
companies were required in all such cases to obtain an exemptive
ruling by the Commission prior to the purchase of such securities
or to purchase them conditioned on obtaining an e\emptlve order
\\Iflnn sudl periods of time as a particular underwriter mlght be
w 1]]11m to or ant even thoufrh e\tendlnrr beyond the date of the public
oﬁ'eun(r The new rule permits the investment company  to mal\e'
such pu rchases under certain conditions without the necessmy of obt‘un-
mo an or der of exemptlon.

Tlnouoh its experience in consm'lerlnfr the many apphcatlons for

2 Investment Company Act Release No. 2828 (Feb. 13, 1959).

It Investment Company Act Release No. 2797 (Dec. 2, 1958).
24 Investment Company Act Release No. 2744,
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relief filed pursuant to section 10(f) over the years, the Commission
was in a position to determine what conditions and safeguardsishould
be imposed’ in. such situations to insure the protection of investors.
These include limitations' with respect to the consideration paid, as
related both to the amount of the offering and the assets of the invest-
ment- company. | In. addition, underwriters’ commissions: may: not
exceed-statéd amounts, no purchase-may be made from. an-affiliated
underwriter,.and the offering must be effectively registered under the
Securities Act-of 1933. -These conditions are deswned to permit.pur-
chases where! the circumstances are such as to make:it likely. that the
purchases would be consistent-with the protection of investors. .. Pur:
chases that do not meet-the strict conditions of the rule may, never-
theless; 'be | lexempted by order upon apphcqtlon whele the -statutory

standards are ‘satisfied. . - .. . R I AR PRI S
Adopuon of Rule 22d—l—Relatmg to Vanauans in Sales Load of Redeemable
‘Securities. . . G e ) i [T

+. Section. 22(d) prohibits a registered: mvestment company, its. prm-'
c1p11 underwriter, or a-dealer from selling- redeemable securities'of
the company to any person except at a current public offering. price
described in the prospectus.” Rule 22d-1:was adopted by the Com-
mission :in order to settle and codify administrative interpretations
of the provisions of section 22(d) and to provide by rule exemptions
from its provisions which would: obviate ‘the necessity for numerous
individual apphc‘mons 2 . Thus, the burden is removed from the in:
dustry- of ;preparing applications under- section’ 6(c),; and the Com-
mission need not:process such exemptions, in cases ideritical to-those
where such relief had previously been granted. The result of the rule
is to.ensure uniform compliance with the provisions of section22(d)-
The rule was the product of a comprehensive review of the legis:
lative history of séction 22(d) of the act, and all past administrative
interpretations and exemptive orders issued.under-that section. One
of the most important objectives of the rule was to determine theques-
tion of the availability of .a quantity discount (i.e., a reduced: sales
charge for sales exceeding an established -amount) for persons. who
were banded together for the purpose of making purchases as a group.
The rule permits the granting of quantity discounts and- does not
insist that the amount of securities'must be-determined as of a sifigle
point. of time. In this respect ithe rule follows previous Commis-
sion decisions which had permitted a sales load discount :to be based
upon shares previously acquired:and thén owned plus the:shares:being
purchased:... Purchases ‘made within a' périod.-of:not more than-13.
months pursuant to a “letter of intent’}, may also be-aggregated for
ascertaining the quantity entitled to a discount but the agreement

= Investment Company Act Release No. 2798 (Dec. 2, 1958).
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under which such purchases are made must assure that the lower price
is justified by the quantity actually purchased and that adjustments
will be made if required. In each of these instances, the inclusion of
shares of other mutual funds is permitted if the same principal under-
writer is involved.

The rule, however, requires uniform prices to individual investors
and prohibits quantity discounts to groups of individuals, except in
the case of a family unit. A trustee or other fiduciary may obtain a
quantity discount for a single trust estate of which there are more than
one beneficiary, but quantity discounts may not be allowed on the
aggregate of sales to a trustee or representative acting for more than
one account or more than one trust. The rule specifically provides that
the term “any person” shall not include a group of individuals whose
funds are combined directly or indirectly for the purchase of shares,
whether jointly or through a representative or agent of the group. The
rule in this respect reflects a stricter interpretation than prior Com-
mission views under which quantity discounts had been extended to
trustees, custodians, or agents acting on behalf of members of an
organization.

The rule permits sales at reduced prices to tax exempt organiza-
tions, following Commission decisions in the past granting such ex-
emptive treatment. Sales at net asset value or with a lower load are
also permitted to be made to officers, directors, and employees of the
investment company, its underwriter and investment adviser, but writ-
ten assurance must be given that the purchases are for investment
purposes and that the securities will not be resold except through
the usual redemption or repurchase procedure. Sales to employee
pension or benefit plans are included within the exemption afforded
by the rule. .

With respect to the reinvestment of distributions the rule per-
mits the limitation of reinvestment privileges to participants in a
systematic investment or dividend reinvestment plan provided all
shareholders are offered the opportunity to participate in the dividend
reinvestment plan at any time. All stockholders must be notified of
the availability of the dividend reinvestment privilege once each
year by a statement in the annual report or other document.

The rule has been helpful in stabilizing the pricing methods of
the mutual funds. The need for individual exemptive orders has
been substantially eliminated, thus lightening the burdens on the
companies and the Commission to that extent. The provisions of
the rule are, of course, subject to review by the Commission, and spe-
cific applications for relief may still be submitted.
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Adoption of Form N-5—Registration Form for Small Business Investment
Companies

As previously indicated,® the new Form N-5 is a combination
form which enables a small business investment company to register
under the Investment Company Act pursuant to section 8(b) and
at the same time to register securities for a public offering under
the Securities Act of 1933 by means of a single registration state-
ment. If a company has already registered under the Investment
Company Act the form may be used for subsequent registration
under the Securities Act. If a company desires to register under
the Investment Company Act prior to registering securities under
the Securities Act, the form may also be used for that purpose.

* Supra, p. 19.



~ PART IV
ADMINISTRATION OF THE SECURITIES ACT OF 1933

il s G

The Secuutles Act of 1933 is deSIgned to prov1de dlsclosure to
investors of material facts concerning securities publicly offered. f01
sale.by use.of the mails or 1nstrumentaht1es of interstate commerce,
and to prevent misrepresentation,. deceit, or other. fraudulent prac-
tices.in the sale of securities. Disclosure is obtained. by, requiring
the. issuer.of such.securities to file with. the Commission a registra-
tion statement and related prospectus containing significant; 1nf01—
mation about the issuer and the offering. These documeﬁt's"are‘;a'\?ail—
able for public inspection as soon as they are filed. The registration
statement must become “effective,” however, before the securities may
be sold to the public. In addition the prospectus must be furnished
to the purchaser at or before the sale or'delivery of the security. The
registrant and the underwriter are responsible for the contents of
the registration statement. The Commission has no authority to
control the nature or quality of a security to be offered for public
sale or to pass upon its merits or the terms of its distribution. Its
action in permitting a registration statement to become efféctive does
not, constitute approval of the securities, and any representation to
a prospective purchaser of securities to the contrary is made unlawful
by section 23 of the act.

DESCRIPTION OF THE REGISTRATION PROCESS

Registration Statement and Prospectus i

Registration of any security proposed to be publicly offered may
be effected by filing with the Commission a registration statement on
the applicable form containing the prescribed disclosure. Wlien a
registration statement relates, generally speaking, to a security issued
by a corporation or other private issuer, it must contain the informa-
tion, and be accompanied by the documents, specified in schedule A
of the act; when it relates to a security issued by a foreign govern-
ment, the material specified in schedule B must be supplied. Both
schedules specify in considerable detail the disclosure which should
be made available to an investor in order that he may make an in-
formed decision whether to buy the security. In addition, the act
provides flexibility in its administration by empowering the Com-
mission to classify issues, issuers and prospectuses, to prescribe appro-
priate forms, and to increase, or in certain instances vary or diminish,
the information required to be disclosed in the registration statément,

26
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as the Commission deems appropriate in the public interest or for
the protection of investors.

In general the registration statement of an issuer other than a
foreign government. must set forth such -matters as the names of per-
sons-who participate in the direction, management, or control of the
issuer’s business; their security holdings and remuneration and the
options or bonus and profit-sharing privileges allotted to them; the
character and size of the business enterprise, its capital structure, past
history and earnings and financial statements certified by independent
accountants; underwriters’ commissions; payments to promoters made
within 2 years or intended to be made; acquisitions of property not in
the ordinary course of business, and the interest of directors, officers -
and principal stockholdlers therein; .pending or threatened legal
proceedings; and the purpose to which the proceeds of the offering are
to be applied. The registration statement of a foreign government
must contain comparable information in regard to the underwriting
and distribution of the securities being registered, the natural and
industrial resources of the country, its revenues, obligations and ex-
penses, a description of the securities being registered, and similar
matters. The prospectus constitutes a part of the registration state-
ment a'ndx presents the more important of the required disclosures.

Exammatlon Procedure

The staff of the Division of Corporation Finance examines each
registration statement for compliance with the standards of accurate
and adequate disclosure and usually notifies the registrant by an in-
formal letter of comment of any material respects in which the state-
ment appears to fail to conform to those requirements. The regis-
rant is thus afforded an opportunity to file a curative arriendment.
In addition, the Commission has power, after notice and opportunity
for hearing, to issue a “stop order” suspending the effectiveness of a
registration statement. In certain cases, such as where a registration
statement is so deficient as to indicate a willful or irresponsible failure
to make adequate disclosure, no letter of comment is sent and the
Commission either institutes an investigation to determine whether
stop-order proceedings should be instituted or immediately institutes
stop-order proceedings. Information about the use of this stop-order
power during 1959 appears below under “Stop Order Proceedings.”

Time Required to Complete Registration - ’ '

Because prompt examination of a 1eglstrat10n statement is impor-
tant, to industry, the Commission completes its :m‘llys1s as plomptly
as possible. Congress provided for'20 days'inn the ordinary case
between the filing date of a registration statement or of an.amend-
ment thereto and the time it may become effective. This waiting
perlod is de51gned to prov1de investors with an opportunity:to be-
come familiar with the proposed offering. Information disclosed in
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the registration statement is disseminated during the waiting period
by means of the preliminary form of prospectus. The Commission
is empowered to accelerate the effective date so as to shorten the
20-day waiting period where the facts justify such action. In exer-
cising this power, the Commission is required to take into account
the adequacy of the information respecting the issuer theretofore
available to the public, the facility with which investors can under-
stand the nature of and the rights conferred by the securities to be
registered, and their relationship to the capital structure of the
issuer, and the public interest and the protection of investors. The
note to rule 460 under the act indicates, for the information of inter-
ested persons, some of the more common situations in which the Com-
mission believes that the statute generally requires it to deny accelera-
tion of the effective date of a registration statement.

The number of calendar days which elapsed from the date of filing
{o the effective date of the median registration statement with re-
spect to the 925 * registration statements that became effective during
the fiscal year ended June 80, 1959, was 28. The number of such
calendar days in the 1958 and 1957 fiscal years was 24 and 23,
respectively.

These 28 calendar days for the median registration statement in
the 1959 fiscal year were divided among the three principal stages
of the registration process as follows:

(a) from the date of filing the registration statement to the date
of the staff’s letter of comment, 17 days;

(b) from the date of the stafi’s letter of comment to the date of
filing the first material amendment after such letter, 6 days;
and

(¢) from the date of filing the first material amendment after
the staff’s letter of comment to the effective date of registra-
tion, 5 days. Holidays as well as Saturdays and Sundays
are included in these numbers of days.

The increase in elapsed time is a reflection of the substantial in-
crease in the number of registration statements filed, as indicated
below, and of the fact that a large number of these statements related
to new or unseasoned ventures which required relatively more time
and effort in making an appropriate review.

VOLUME OF SECURITIES REGISTERED

Securities effectively registered under the Securities Act of 1933
during fiscal 1959 totalled $15.7 billion, 5 percent less than the record

1Does not include 149 regitsration statements of investment companies filed and
effective as amendments to previously effective registration statements pursuant to
section 24(e) of the Investment Company Act of 1940. The number of calendar days
elapsed from the date of filing to the effective date of registration of the median (average)
of these 149 registration statements was 22.
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$16.5 billion registered the previous year. The number of registra-
tion statements filed was 1,226, 34% greater than in 1958. During
the 25-year history of the Commission, approximately $160 billion
of registrations have become effective, $71 billion in the last 5 fiscal
years. The lowest annual volume of registrations was $659 million
in the wartime year 19438. The chart below shows the dollar amount
of effective registrations by fiscal years from 1935 to 1959.

YOLUME OF SECURITIES REGISTERED WITH THE S.E. C.

1935-1959
20

(Dollars Billions)

15

(2]

|

1950 1955 | 1960

{Fiscal Years)

DS-3972

These figures cover all securities effectively registered, including
new issues sold for cash by the issuer, secondary distributions, and
securities registered for other than cash sale, such as exchange trans-
actions, issues reserved for conversion and issues reserved for long-
term options. Of the dollar amount of securities registered in 1959,
773 percent was for the account of issuers for cash sale, 17.5 percent
for account of issuers for other than cash sale and 5.2 percent was
for the account of others, as shown below.

Account for which securilies werelregistered under thelSecurities Act of 1933 during
the fiscal year 1959 compared with the fiscal years 1968 and 1957

1959in | Percent | 1958in | Percent | 1957 in | Percent
mijllions | of total | millions | of total | millions | of total

Registered for account of issuers for cash

SRS i cienieaeas $12,095 T3 $13,281 80.5 | $12,019 82.2
Registered for account of issuers for other

thoncashsale. ... . .. .. ... ... 2,746 17.6 3,008 18.3 2,225 15.2
Registered for account of others thun the

S T o 815 52 201 1.2 380 2.6

Total . 15, 657 100.0 16, 490 100.0 14, 624 100.0
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Securities to be sold for cash for account of the issuer amounted
to $12.1 billion in' 1959, a ‘decrease of $1.2 billion over the previous
year. ' This reflects'a 23 percent -decrease, about $1.6 billion, in the
volume of debt securities, partially offset by a small increase in' the
volume of common stock. Debt securities made up $5.8 billion of
the 1959 volume, preferred stock $400 million and common stock $6.4
billion. Investment company securities showed a sharp increase in
1959 and accounted for 60 percent of the total for common stock
compared with less than one-half in fiscal 1958,

The number of statements, total amounts registered, and a classi-
fication by type of security for issues to be sold for cash for account
of the issuing company is shown for each of the fiscal years 1935
through 1959 in appendix table 1. More detailed information for
1959 is given in appendix table 2, while 5-year summaries of such infor-
mation for the 25-year period appear in part IT of appendix table 1.

The amount of securities registered by investment companies in-
creased almost 50 percent in 1959 over the previous year while that
registered by communication companies decreased 80 percent. Among
the smaller groups, the trade group aggregate showed an outstanding
increase. Securities classified by industry, registered for cash sale
for account of issuers in each of the last 8 fiscal years are shown
below :

1959 in | Percent | 1958 in | Percent | 1957 in | Percent

millions | of total | millions | of total | millions | of total
MANUCTUEING - - oo $1,974 16.3 | $2 239 16.9 | $2,674 22.2
Extractive...__________ 128 1.1 110 .8 283 24
Electric, gas and water. 2,726 22.5 3,373 25.4 2,951 24.5
Transportation, other t 41 .3 52 .4 112 .9
Communication._____. 591 4.9 2,978 22.4 2,030 16.9
Investment companies. 4,329 35.8 2,019 22.0 2,614 21.8
Other financial and real estate 880 7.3 1,109 . 8.4 952 7.9
Trade. o oo 543 4.5 34 L2 84 7
Service_____ R . , 76 .6 29 .2 33 .3
Construet1on. »_ T .o 75 .6 25 1S PO U
Total corporate. __._._._......____. 11,363 03.9 | 12,868 96.9 |© 11,733 | 976
Foreign governments_____________________ 732 6.1 412 3.1 286 2.4
’ Total ... 12,095 100.0 13, 281 100.0 12,019 . 100.0

Investment company issues were classified as follows:
1959 in 1958 in 1957 in

millions millions millions

Open-end companies ' _ el . 83,760 $2,784 $2, 361
Closed-end companies______________ 140 12 |
Face amount certificate companies 429 123 253

Total ... PPN 4,329 2,919 2,614

1 Periodic payment plans or their underlying securities are included.

Of the net proceeds of the corporate securities registered for cash
sale for the account of issuers in fiscal 1959, 53 percent was desig-
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nated for new money purposes, including plant, equipment, and work-
ing capital, 1 percent. for retirement of securities, 43 percent for
purchase of securities, principally by investment companies and .3
percent for all other purposes. .

REGISTRATION STATEMENTS FILED

During the 1959 fiscal year, 1,226 registration statements were filed
for offerings of securities aggregating $16,622,890,371, an increase of
34% over the 913 registration statements filed during the 1958 fiscal
year for offerings amounting to $16,913,744,964.

Of the 1,226 registration statements filed in the 1959 fiscal year, 472,
or 39 percent, were filed by companies that had not previously filed
any registration statement under the Securities Act of 1933. Com-
pa,ra,ble figures for the 1958 and 1957 fiscal ;years were 254,.or 28 per-
cent, and 305, or 32 percent, respectively.

CA cumulatwe total of 15,930 registration statements has been filed
undéi" the act by 7,397 different issuers covering propoéed offerings of
securities aggregating over $167 billion from the enactment of the
Securities Act of 1933 to June 30, 1959. '

Particulars regarding the dlsposmon of all registration statements
filed under the act to June 30, 1959, are summarized in the following
table. '

Number and disposition of regiclralion statements filed -

Prior to |~ July1, Total
July 1, 1958, to June 30,
. . 1958 June 30, 1959
e B S . 1959
Reglstratlon statements: 3 .
Filed e memm 114,704 | © = 1,226 , . 15,930
Disposition: ' . I C
Effective (net)._. b 12,823 ° 1,064 413,871
Under stop or refusal orde: 196 6 202

Withdrawn.__..._
Pending at June 30, 1958
Pending at June 30, 1959

B 7 O P 14,704 (o o._ . 15,930
Aggregate dollar amount: - . .

As filed (in billions) .. - -l $150.7 $16.6. $167.3

As effective (in billions) . o oo oo ilol 147.2 15.7] . 162.9

= Includes 153 registration statements covering proposed offerings totalling $3,774,427,154 filed by invest-
ment companies under section 24(e) of the Investment Company Act of 1940 which permits registration by
amendment to a previously effective registration staternent,

b The gross number of registration statements that became effective, including such statements that

were subsequently withdrawn or placed under stop order, was 13,273 as of "June 30,1

° Excludes 10 registration statements that became effective durl.ug the year bat’ were subsequently with-
drawn; these 10 statements are counted in the 65 staterents withdrawn during the year,

d Excludes 2 registration statements that became effective prior to July 1, 1958, which were placed under
stop order during the 1959 fiscal year, and also excludes 14 registration statements effective prior to July 1,
1958, that were withdrawn during the 1959 fical year; these 2 and 14 statements are counted under stop
orders and withdrawn, respectively.
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The reasons given by registrants for requesting withdrawal of
the 65 registration statements that were withdrawn during the 1959
fiscal year are shown in the following table:

Numberof | Percent
Reason for registrant’s withdrawal request statements | of total
withdrawn | withdrawn

. Withdrawal requested after receipt of the stafi’s letter of comment.___________. 12 18
Registrant was advised that statement should be withdrawn or stop order pro-
ceedings would be necessary . ... ... 5
Change in financing plans__.____.__._______. - - 36
Change in market conditions__ - 7
. Financing obtained elsewhere_.......______ ... . ... . ... i 2
2
1

Regulation A could beused.._..__._______.__ e e e
Insufficient funds raised under eScrow agreement. ...« oo ooo oo oovommooeae
. Registrant was unable to negotiate acceptable agreement with underwriter.._.

PNIN AW o~

RESULTS OBTAINED BY THE REGISTRATION PROCESS

The staff’s examination of registration statements often results
in significant changes being effected in order that adequate disclosure
will be made to the investing public. These changes cover a wide
range of subject matters. Examples of disclosures made as a result
of the staff’s examination are set forth below.

Disclosure of Speculative Features

A registrant organized to produce electronic equipment filed a
registration statement for 175,000 shares of common stock (par value of
75¢ per share) to be offered at $5 a share, the underwriting commission
to be $1 per share. Examination of the registration statement re-
vealed that certain speculative features of the proposed offering had
not been adequately disclosed.

The prospectus, as filed, stated that the book value of the company’s
shares prior to the offering was approximately 96 cents but that after
the offering it would be approximately $1.86 per share. The registrant
was required to include a further statement that such increase would
be contributed by the public investors. The registrant was further
required to disclose that the underwriters at a total cost of $75 had
acquired 75,000 shares of the company’s stock representing 15 percent
of the total amount of such stock to be outstanding, whereas if all
of the shares offered were sold, public investors would pay $875,000
for 35 percent of the stock to be outstanding.

The company was also required to point out in the prospectus that:
(1) it proposes to operate in fields where large expenditures for re-
search and development are considered normal and necessary; (2)
competition is intense, there being many companies, some with sub-
stantially greater resources than the registrant, conducting research
and development work in the same general areas; (8) because of
research and development work being done, it is possible that one or
more of the registrant’s proposed products may became obsolete before
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production is started or at any time therveafter; and (4) only actual
production can determine the cost at which any of registrant’s pro-
posed products can be produced and only marketing can determine
the prices at which they can be sold and the extent of the demand for

them.

Disclosure as to Use of Proceeds

A company engaged in the business of acquiring and developing
oil and gas properties filed a registration statement covering $1,500,000
of 6 percent convertible debentures due 1969, to be offered initially to
its stockholders by means of subscription rights. The underwriter
agreed that within 6 business days after the termination of the rights
offering it would purchase or find purchasers for debentures not taken
down by stockholders so that the company would receive the proceeds
from at least $400,000 principal amount of debentures. The under-
writer also agreed to use its best efforts for 60 days after the termina-
tion of the rights offering to find purchasers for debentures not taken
down by stockholders.

As originally filed, the prospectus indicated that the great bulk of
the net proceeds was to be used for acquisition of new properties and
development of properties then held. However, an analysis made by
our staff of the financial position of the company and its future cash
needs disclosed that the company was in a precarious cash position,
that on the basis of the prior year’s operations cash requirements
during the next 18 months would be substantially in excess of the
amount of cash that would be generated during that period and that
therefore the purpose of the offering was not to acquire and develop
properties, but to remedy the company’s serious financial situation.
As a result of numerous comments made by the staff, the prospectus
was extensively revised and there was set forth in the forepart thereof,
a one and one-half page statement regarding the proposed offering
and the company’s financial problems, including the following cate-
gorical statements:

1. The purpose of the offering was to alleviate the company’s
shortage of working capital;

2. The company had a working capital deficit of $488,635;

3. Current liabilities included $87,835 of notes payable given for
past due accounts payable;

4. Past due accounts payable and past due notes payable amounted
to $256,572 and $86,335 respectively;

5. The total amount of funds required to remedy the working capi-
tal deficit and retire long term debt maturing within the next 18
months was $1,195,204 ;

6. Since, on the basis of the previous year’s financial report, the
company’s operations would generate only $335,000 of cash during
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the next 18 months, cash.requirements would exceed cash-generated
by $860,000; -

. The minimum prlnCII)‘ll amount of debentures required to be
sold to meet the company’s present and anticipated cash. needs was
$1,050,000; :

8. Past due accounts and notes payable which might not. be pald 1f
sufficient funds were not realized through sale of the, debentures
mlght be enforced .through legal proceedings;

9. No priority would be accorded the debenture holders as to prm-
01p11 or interest vis-a-vis other general creditors in the event. the

company ’s cash needs were not met throufrh the sale of debentures or
otherwise. .

While a skilled ﬁn‘mcm,l analyst, after study and ‘1nf11ys1s, mlﬂ'ht
have been able to deduce some of the information set forth above,
none of the statements recited was contained in the prospectus as
originally filed. It is fair to assume that the average investor would
have been materially misled by the prospectus as originally filed.

Revision of Summary of Earnings

A corporation which had both domestic and foreign subsidiaries
filed a registration statement containing financial statements which
failed to reflect significant losses from the operations of one of ‘the
foreign subsidiaries. After our staff determined this fact during the
course of the examination procedures and discussed it with the cor-
poration’s representqtlves, the financial statements weré r1ppropr1f11;ely
amended to include provisions for the foreign subsidiary’s losses.

‘The effect of such revision was to reduce net income for 1956, 1957,
and 1958 by approximately $164,000, $88,000, and $10,000 respectively.
After this revision net income per share for the 3 years ‘was $0.06,
$0.04 and $0.09 per share, or 1educt10ns of approximately 76, 70, and
10 percent, respectively.

Disclosure as to Operations ]

A company engaged in the development and production of certain
electronic equipment filed a registration statement covering 240,000
shares of common stock at the par value of 75 cents a share. The of-
fering price was $6 per share and the underwriting commission was
$1 a share. In reviewing the registration statement it was noted that
the proposed offering was to be made on an extreme]y hlo'h prlce-
earnings ratio and price-book-value ratio. Accordingly the regis-
trant was required to amend the prospectus to state that the price of
the shares being offered had been arbitrarily determined by the board
of directors and did not bear any relationship to assets or earnings of
the company. It was further required to be pointed out that the
oﬁ'ermg price was 312 times the unaudited earnings per share for the
last fiscal year and 13.2 times the net tangible book value on the basis
of the company’s balance sheet.
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--With respect to the company’s operations, the company was re-
quired to state in regard to one of its lines of business that it had at
all times operated substantially below production capacity and that
during a recent month, for example, it operated at about 7.5 percent
of such capacity, leaving 92.5 percent of its capacity idle. The com-
pany was further required to point out that it had not yet engaged
regularly in the production of certain machinery for commercial use
and had no assurance as to the size of the market for such machinery
or the acceptability of the company’s products in such market.

STOP ORDER PROCEEDINGS

Section 8(d) provides that if it appears to the Commission at any
time that a registration statement contains an untrue statement of a
material fact or omits to state any material fact required to be stated
therein or necessary to make the statements therein not misleading,
the Commission may institute proceedings looking to the issuance of a
stop order suspending the effectiveness of the registration statement.
Where such an order is issued, the offering cannot lawfully be made,
or continued if it has already begun, until the registration statement
has been amended to cure the deﬁmencles and the Commlssmn has
lifted the stop order. :

The following table indicates the number of proceedings under sec-
tion 8(d) of the act pending at the beginning of the 1959 fiscal year,
the number initiated during the year, the number terminated and the
number pending at the end of the year: -

Proceedings pending at beginning of fiscal year SR R
Proceedings initiated during fiscal year— . _______________ e 13 20

Proceedings terminated during fiscal year :

"By issuance of stop orders?l S S
By withdrawal of registration statement_.________________________ 1 7
Proceedings pending at the end of.the 1959 fiscal year_______ D 13

Shortly after the end of the fiscal year stop orders were issued in
two of the proceedings which were pending at the end of the fiscal year
and a third proceeding was dismissed. The two proceedings in which
stop orders were issued are included in the ploceedmgs described
below.

Comico Corporation.~Comico Corporation is a Delaware cor-
poration organized in 1957 for the purpose of exploiting a deposit
of silica material located in Arkansas and held under a leasehold as-
signed to the company by its promoters. The company filed a regis-
tration statement covering a proposed public offering of 750,000
shares of common stock at $2 per share. The Comm1ssmn mstltuted

1One of these proceedings, Woodland Oil & Gas Co Inc was described in. the Com
mission’s 24th Annual Report, p. 40. - . :

520523—50—6
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investigative heamngs to determme whether a stop order should'i 1ssue
Followmg these hearings and’ prior to the effective date of the regls-
tration statement the Commlsswn instituted stop order proceedlngs
Prior fo the’ 1nst1tut10n of the stop order p1oceed1ngs the registrant
filed'an appllcwtlon for withdrawal of the registration statement which
was denied by the Commlssmn

The registration statement contained a lengthy and optimistic dis-
cussion of the uses and markets for the minerals in the reglstrant’
Jeasehold. ~“The Commission ' found "this statement materially mis-
leading, among other.things, because it was not based upon any fac-
tual engineering or market survey. The Commission found that the
registration statement was also misleading for failure to disclose prior
misuccessful attempts to'develop the property leased by the registrant
and for failure to fully and adequately disclose the proposed use of the
proceeds of the ‘offering, the compensation to underwriters and the
interests of management in transactions with the registrant. More-
over, the registration statement failed .to indicate clearly that’ the
management- would receive 660,000 shares of the registrant’s stock
for $25,000, whereas the public Would be asked to pay $1,500,000 for
750,000 shares.’ Other deficiencies included the failure to dlsclose
the provisions of the lease and the obligation to pay unusually high
royalties; and:the failure to set forth clearly in one place the specula-
tive feature of the registrant’s business and securities. The Com-
misgion issued a'stop order suspendmg the eﬂ'ectlveness of the reg'ls-
tration statement.?

Diversified Qil and Mmmg Corporatlon. This company was or-
ganized. as .a. spin-off from Shawano Development Corporation and
engaged principally in the acquisition of interests in and the opera-
tion of oil and gas properties. It filed a registration statement cover:
ing a proposed pubhc offering of 2,500,000 shares of $1 par 6 percent
convertible, noncumulative, preferred stock, and warrants to purchase
at $2 per share 500,000 shares of the company’s 10 cent par common
stock.-- The securities were.-to.be; offered in units of 25 shares of pre-
i'erred stock-and 5 warrants at a price of $25:50 per unit.

-, The statement of matters to be considered at the hearing in a stop
erder,proceedmcrs challenged the adequacy and accuracy of the in-
formation disclosed in the registration statement in numerous re:
spects, including information given with respect to the proposed plan
of distribution, the use of the proceeds, the description of the business
and; securities.of .the, registrant, transactions with the promoters and
possible | fllabllltles for .the previous sale of unregistered  securities.
Prior to the- commencement of the hearing, the registrant submitted a
stlpulatlon in which it waived a hearing and the post-hearing pro-
cedures prov1ded for in the Commlssmn s rules of practice and con-

2 Securities Act Release No 4050 (Apr "7 1959)
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sented to the entry of an order suspending the effectiveness of the
registration statement. Thereafter, the Commission issued an order
suspending the effectiveness of the registration statement.?

Fort Pierce Port & Terminal Company.—This company was or-
ganized in 1956 primarily for the purpose of acquiring harbor front
property at Fort Pierce, Fla., to be developed and operated as a deep-
water port facility. The company filed a registration statement cov-
ering a proposed public offering of 2,138,500 shares of its $1 par com-
mon stock at $1.25 per share.

The company’s properties, consisting of 3,000 feet of harbor front
and certain other properties on nearby Causeway Island and on the
mainland, were acquired by promoters of the company (including
Joseph C. Mackey, board chairman, and H. A. Ramsey, president)
with the intention of selling them to the company. The promoters’
cost was $155,000 in cash and the assumption of mortgages aggregat-
ing $608,750. The properties were transferred to the company at an
appraised value of $1,838,500, the company assuming the $608,750 of
mortgages and issuing $1,229,500 par value of stock to the promoters.
Subsequently, the company acquired 64.4 acres of submerged lands
from the State of Florida for $3,220.

Various references in the prospectus to the appraised value of the
company’s properties were questioned by the Commission’s staff in-
cluding the $430,000 appraised value of the property acquired from
the State of Florida for $3,220. According to the staff there appeared
to be a lack of adequate basis for the values determined by the ap-
praisal. The properties acquired from the promoters were carried in
the company’s balance sheet at the appraised valuation ($1,838,250)
contrary to generally accepted accounting principles, and the pro-
spectus failed to contain proper disclosures with respect, among other
things, to (1) the competitive traffic situation in relation to the port
development, project, including the results of a study of the facilities
made in 1957 by the U.S. Army Engineers; and (2) the speculative
feature of the proposed offering. The Commission instituted stop
order proceedings with respect to the registration statement.*

Prior to completion of the proceedings, the company filed an ap-
plication for withdrawal of the registration statement. In its appli-
cation the company conceded “certain inaccurate statements of ma-
terial facts and certain omissions of material facts” and agreed that
correction would be made in any new registration statement which
might be filed by the registrant, although the company stated that it
did not intend to proceed with its stock offering at that time. The
Commission concluded that withdrawal would not be inconsistent

3 Securities Act Release No. 3971 (Oct. 2, 1958).
4 Securities Act Release No. 3951 (Aug. 6, 1958).
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with the public interest and the protection of investors and consented
to the withdrawal of the registration statement.

Funeral Directors Manufacturing and Supply Company.—This
registrant was organized in Kentucky in 1954 for the purpose of
manufacturing plastic grave vaults and plastic and aluminum caskets.
It filed a registration statement covering a proposed offering of 199,
907 shares of the registrant’s common stock at $100 per share. The
registration statement represented that registrant owned no property
but that, depending on the success of the offering, it intended to pur-
chase or construct warehouses and plants and factories.

The Commission found that the registration statement contained
material misstatements and omissions of material facts with respect
to the state of the development work necessary to effect volume pro-
duction of the registrant’s products and failed to disclose the length
of time it would take to effect full production. The registration
statement also failed to list two officers employed by the registrant
and stated that the remuneration to be paid registrant’s officers had
not been determined or authorized -when, as a matter of fact, such
remuneration had been authorized and the registrant had incurred
a substantial contingent indebtedness to its officers. The registra-
tion. statement also stated that there were no.agreements to recom-
pense any promoter for past or future services when, in fact, regis-
trant was indirectly indebted to a promoter, who was the pres1dent
of the registrant, for accrued rents, utilities, and services.

A post-effective amendment to the registration statement not only
failed to.correct the previously existing deﬁclenmes but was itself de-
ficient in additional material respects.

At the close of the case presented by the Commlssmn s staff, the
registrant admitted that the disclosures made in the registration state-
ment and in the post-effective amendment were madequate and that
material events and changes which had occurred since the statement
became effective were not disclosed in the post- -effective amendment.
The registrant consented to the issuance of a stop order by. the
Commission.?

Industro Transistor Corporatlon —The registrant - was organ~
lzed n New York in December 1953 and engaged in the manufacture
and sale of transistors. . It filed a registration statement in 1958 cover-
ing a proposed pubhc offering of 135,000 shares of 10-cent par value
common stock and, in addition, 86,000 transferable 5-year warrants
for the purchase of 1 share of common stock per warrant and the
36,000 shares of common stock subject to such warrants. Proceedings
were 1nst1tuted to determine whether a stop order should issue sus-

® Securities Act Release No. 3960 (Aug. 27, 1958).
® Securities Act Release No. 4071 (Apr. 23, 1959).



TWENTY-FIFTH ANNUAL REPORT .- 39

pendmg the effectiveness of the registration statement. Among the
deﬁmencles found to exist are those described below. '

" The prospectus failed to contain an adequate and accurate. state-
ment with respect to the volume of the registrant’s production, the
amount of sales to the customers listed in the prospectus, the regis-
trant’s competitive position in the industry and the nature of its sales
and.distribution arrangements. The financial statements included in
the prospectus were not prepared in. accordance with the Commis-
sion’s requirements and good accounting practice. For example, sales
returns were not shown as a deduction from sales but were treated as
purchases of raw material. The income statement showed a net profit
from operations for a 4-month period of over $17,000 whereas, if it
had been properly prepared, it would have shown a substantial: loss.
: The prospectus failed to disclose that the compensation of ‘the
underwriter included the difference between-the exercise price of the
86,000 warrants which the underwriter was to receive and the market
price of the stock. The prospectus was also misleading' in stating
‘that the underwriter was to pay 1 cent for each warrant, whereas it
does not appear that any arrangement was made for such payment in
addition, the prospectus failed to state the possible adverse effect upon
‘the registrant and its security holders of the granting of warrants to
the underw1iter and to certain other persons, and to state adequately
and accurately the purposes for which proceeds from the sale of the
securities were to be used. i

The Commission issued a stop order suspending the registration
statement shortly after the end of the fiscal year.” Subsequently, the
registrant amended the registration statement to make appropriate
disclosure in accordance with the Commission’s decision and the Com-
mission lifted its stop order, thus permlttmg the registration state-
ment to become effective.®

Managed Funds Incorporated.—The registrant, an open-end man-
agement type investment company registéred under the Investment
Company Act of 1940, was organized under the laws of Delaware in
1946. The promoters were Hilton H. Slayton, Hovey E. Slayton, and
Thomas W. Ruth. Hilton Slayton was president and a director, and
Hovey Slayton was a vice president and a director, of the registrant.
The registrant filed a registration statement under the Securities Act
of 1933 in 1954 and subsequently registered additional securities by
amendment as permitted by section 24(e) of the Investment Company
Act. The Commission instituted proceedlngs under the Securities Act
to determine whether a stop order should issue suspendlng the effec-
tiveness of the registration statement.

iy

7 Securities Act Release No, 4116 (July 17, 1959).
8 Securities Act Release No. 4120 (July 24, 1969).
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The proceedings developed the fact that although Slayton Associ-
ates, Inc., all of the voting stock of which was owned by Hilton and
Hovey Slayton, was under contract with the registrant to act as its
investment advisor and had been paid for such services, it had entered
into a contract with Stephen M. Jaquith, a registered representative
of a brokerage firm, under which Jaquith was to perform the services
of investment advisor for the registrant. For his services, Jaquith
and his firm received substantial compensation in the form of com-
missions on securities transactions. A portion of these commissions
were, at the direction of Hilton Slayton, credited to two other in-
dividual’s, one his brother-in-law and the other a director of the reg-
istrant and the Slayton’s former attorney. This contract with Ja-
quith was not disclosed in the registration statement nor had it been
approved by the stockholders of the registrant as required by the
Investment Company Act.

The record showed that the board of directors gave scant attention
to the management of the registrant; made no effort to be informed
concerning registrant’s policies and whether such policies were being
followed ; made no decisions concerning purchases and sales of port-
folio securities and generally permitted the registrant to be managed
by the Slaytons without consultation with or approval by the board
as a whole. None of this was disclosed in the registration statement.
The prospectus represented that the operations of the registrant were
under the supervision and direction of its board of directors and
failed to point out that the Slaytons were assuming the functions of
the board of directors in directing the operations of the registrant.

The prospectus represented that the principal objective of the regis-
trant was capital growth, that such investment policy would result
in normal turnover of portfolio securities and that dividends would
be paid quarterly based on the receipt of income or profits on securi-
ties held. These representations were materially misleading since the
registrant did not follow the stated policies but instead followed the
policy of investment for the purpose of providing a flow of cash to
its stockholders at a high uniform rate and engaged in a policy of
excessive portfolio turnover.

The prospectus was also misleading in failing to disclose that the
registrant’s policy of realizing capital gains for the purpose of making
quarterly distributions to shareholders was deleterious to the position
of the shareholders in several respects. First, it required a high rate
of portfolio turnover which resulted in the payment of large amounts
of brokerage commissions and the payment of higher prices on the
repurchase of identical securities immediately after their sale. Second,
it further reduced the invested capital of shareholders who reinvested
their distributions, since a sales load was charged on such reinvest-
ment. Third, it did not take into consideration whether proper
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management would require the sale of securities;in’ which net unreal-
ized.depreciation existed and thus avoid: making. distributions iwhich
were taxable to shareholders. Fourth, as noted above, the policy of
distributing capital gains quarterly -was not consistent. with' the ob-
jective.of capital growth of the portfolio. !

- It was régistrant’s policy to place a-portion of the orders for, trans-
actions:in portfoho securities with broker-dealers who,sold.its shares:
Reciprocal business in the volume. of. eight-ormine million dollars, was
directed to approximately 86 dealers for the fiscal year ended;Novem:
ber 30, 1958. The Commission theld that the prospectus. should: hayve
diéclos'ed that- brokerage transactions-were directed: to 'broker-dealers
who had sold shires of the registrant. ; -In addition, the prospectus
should have disclosed that obligations for merchandise;and: services
rendered to the registrant’s underwriters;and. investment, advisors
were being satisfied by directing to the suppliers-brokerage commis-
sions on transactions in the portfolio securities of the registrant.. These
disclosures should have accompanied the statements in the prospectus
of the amount of sales load reallowed to dealers to, make. these state-
ments not'misleading. " _

5» Onsthe:basis of the-Comimission’s findings; a- stop order-was_entered
shortly after the end of the fiscal. year: suspending. the effectiveness
of the registration statement.?. . ‘«-

o Mon-O Co . Oil Corporatnon.—Reg’xstrant a Montana ‘corporation,
was organized in-1940 and engaged in.the acquisition: of; oil-and .gas
leases ‘md explorition for oil-and gas. - It filed.a notificatior and:offer:
ing-.circular. under regulation A in March:1957: forithe :purpose of
obtaining an exemption from registration. with-respect.to' an .offering
t6 its stockholders, pursuant to preemptive rights,-of 4,000 stock units;
each unit consisting.of one share 6f class A'stockand 24 shares of-class
B stock-at $75 pér unit and an offering. of 14,474 stock units in.éxchange
for certain- working interests held .by-public:investors:: The «Com-
mission thereafter temporarily suspended the exemption. 7In July
1957, the registrant. filed a régistration statement :covering. the.same
offering, plus an-additional ‘offering .of 4,000-stock: units,to:the stock-
holders. : Prior.to the effective date of the régistration statement,the
Commission instituted stop order proceedings which: weré consolidated
with proceedings' to determine, whetherthesorder- suspending, the
regulation A exemption should’be.vacated or;made permanent:; .i;: -
-'The Commission determined that the regulation, Afexemption should
be permanently. suspended, on the grounds; among:otherithings, that
the -offering . circular contained false and. misleading. statements  of
material facts and:that the amount of the-offering éxceeded the maxi-
mum .amount.of- $300,000 permitted for offerlngs tunder;regulation-A:
With respect to the stop order Droceedings, the Commission- found

? Securities Act Release No. 4122 (July 30, 1959).
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that the’ geologist’s report included in the prospectus contained an
excessive estimate of recoverable reserves of oil, and that the regis-
tration statement was also materially deficient in the description of
the registrant’s other properties, in stating the total estimated
expenses of the offering and in stating the purposes for which the
proceeds were to be used. It also found that the material in the pro-
spectus was poorly organized and that much of the information con-
tained‘in it was not presented in clear and. understandable fashion:
Material relating to the same subject matter was scattered throughout
various sections of the prospectus, with the result that the ordinary
investor would have.great difficulty in ascertaining the essential ele-
ments of the registrant’s business and the merits of the proposed of-
fering without referring to numerous portions of the prospectus and
making independent calculations and conclusions as to the facts. The
speculative features of the offering were not accurately and adeqlia.tely
disclosed, and there were a number of other deﬁmencles in the regis-
tration statement, ' - : T
The Commission refused to permit the registration statement to be
withdrawn and issued a stop order suspending its effectiveness.*
iTexas Glass Manufacturmg Corporallon.—The reglstrant a
Texas corporation, was organized. in 1952 to engage in the manu-
facture of window and heavy sheet crystal glass. The company’s
only 'property consisted of -a- plant site in Bryan, Tex., donated by
that city and the deed for which was held in escrow contingent upon
the execution of a‘contract to construct a plant. - The registrant filed
a registration statement in 1957 covering a proposed public-offering
of 2,700,000 shares of its $1 par value common stock at $2 per share,
plus 800,000 shares subject to certain options at $1 per share. Amend-
ments were subsequently filed which, among other things, changed
the number of shares being registered. The Commission instituted
stop order proceedings Wlth respect to the registration statement in
July 1957,
© The Commission found that the reglstratlon statement contained
many deficiéncies, some of which were highly material and some of
which, while relatively less important, were indicative of a general
lack of care in the preparation of the registration statement. Thus;
the registration statement contained materially misleading stateménts
with respect to the company’s stage of development, the kind of glass
which-it proposed to manufacture, the processes to be used in manu-
facturing glass, the source of raw materials and the nature of the
market for the registrant’s products. For example, it was stated that
the company would produce its glass on machines and by methods
that are. unlque and less tlme consuming, whereas it appeared that:the

[4

"o Securlties Act Release No. 4024 (Feb. 4, 1959).
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machines and methods proposed to be used are those commonly known
and employed by the glass industry.

* The registration statement mdlcated that certain prev10us sales of
the .company’s ‘stock were exempt from Tregistration’ under section
3 (a) (11)_of the act, whereas it appeared that no exemption Wwas avall-
able and that there was a contingent hablhty on the part of the com-
pany for such sales which lmblhty was not reflected in the company’s
financial statements. The prospectus also indicated that 80 percent
of the proceeds from the sale of the stock would be placed in an escrow
fund to-be-returned to investors should the company fail to raise
enough' funds to carry out its plans, but no further information was
given with respect to the nature of any escrow agreement or the circum-
stances under which such fund would be returned to inyestors. . The
prospectus also set forth statements with respect, to costs apphcabl,e
toiplant construction contracts without indicating that such contracts
had not yet been executed. The registration statement, also included
hypothetical figures purporting to show production costs and revenues
for.the proposed plant and setting forth a substantial figure as the
annual net profit, even though the company had not yet engaged,in
any business, . There were also other deficiencies in the disclosures
provided in the registration statement. -

In view of the numerous and serious deficiencies in the registration
statement the Commission issued a stop order suspending the effective-
ness of the registration statement.!

. EXAMINATIONS AND INVESTIGATIONS )

The Commission is authorized by section 8(e) of the act to. make
an examination in order to determine whéther a stop order .proceed-
ing should be instituted under section 8(d). For this purpose the
Commissior is empowered to subpoena 'witnesses and’ require the
production of pertinent documents. Six such examinations were
initiated-during. the 1959 fiscal year. None were pending from the
previous fiscal year. In two cases the examinations led to stop order
proceedings under section 8(d). Four exwmlnatlons were pendmg
at the close of the ﬁscal year )

"The ‘Commission is also authorized by section 20(&) of the act to
make an investigation to determine whether any provisions of the
act or of any rule or regulation prescribed thereunder have been or are
about to be violated. Investigations are instituted under this section
as an expedltlous means of determmmv whether a reglstratlon state-
ment is false or misleading or omits to state. any material ‘fact.” The
followmg table indicates the number of such 1nvest1<mt10ns with which
the Comm1s310n was concer ned during the fiscal year.

u Securities Act Release No. 3984 (Oct. 31, 1958)1
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Investigations pending at the beginning of the fiscal year_____ . _______ 13
Investigations initiated during the fiscal year 8
— 21
Investigations in which stop order proceedings were authorized during
the fiscal year 3
Other investigations closed during the fiscal year 3 6
Investigations pending at the end of the fiscal year 15

EXEMPTION FROM REGISTRATION OF SMALL ISSUES

Under section 3(b) of the Securities Act, the Commission is em-
powered to exempt, by rules and regulations and subject to such terms
and conditions as it may prescribe therein, any class of securities from
registration under the act, if it finds that the enforcement of the
registration provisions of the act with respect to such securities is
not necessary in the public interest and for the protection of in-
vestors by reason of the small amount involved or the limited char-
acter of the public offering. The statute imposes a maximum limita-
tion of $300,000 upon the size of the issues which may be exempted by
the Commission in the exercise of this power.

Acting under this authority the Commission has adopted the fol-
lowing exemptive regulations:

Regulation A:

General exemption for United States and Canadian issues up to

$300,000.
Regulation A-M :
Special exemption for assessable shares of stock of mining companies
up to $100,000.
Regulation A-R:
Special exemption for first lien notes up to $100,000.
Regulation B:

Exemption for fractional undivided interests in oil or gas rights up

to $100,000.
Regulation B-T:

Exemption for interests in oil royalty trusts or similar types of trusts

or unincorporated association up to $100,000.
Regulation F':

Exemption for assessments on assessable stock and for assessable stock
offered or sold to realize amount of assessment thereon, up to
$300,000.*

Under section 3(c) of the Securities Act, which was added by sec-
tion 307(a) of the Small Business Investment Act of 1958, the Com-
mission is authorized to adopt rules and regulations exempting
securities issued by a company which is operating or proposes to
operate as a small business investment company under the Small
Business Investment Act. During the fiscal year the Commission,
acting pursuant to this authority, adopted a new regulation E, which

1 Adopted July 30, 1959, Securities Act Release No. 4121.
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exempts upon certain terms and conditions limited amounts of securi-
ties, not in excess of $300,000, issued by any small business invest-
ment company which has received a license or a notice to proceed from
the Small Business Administration. This regulation is substantially
similar to the one provided by regulation A under section 3(b) of
the act.

Exemption from registration under section 3(b) or 3(c) of the act
does not carry any exemption from the civil liabilities for false and
misleading statements imposed by section 12(2) or from the criminal
liabilities for fraud imposed by section 17 of the act.

Exempt Offerings Under Regulation A

The Commission’s regulation A permits a company to obtain not
exceeding $300,000 (including underwriting commissions) of needed
capital in any 1 year from a public offering of its securities without
registration if the company complies with the regulation. Regula-
tion A requires the filing of a notification with the appropriate
regional office of the Commission, supplying basic information about
the company, certain exhibits, and except in the case of a company
with an earnings history which is making an offering not in excess of
$50,000, an offering circular which is required to be used in offering
the securities.

During the 1959 fiscal year, 854 notifications were filed under regu-
lation A, covering proposed offerings of $170,241,400, compared with
732 notifications covering proposed offerings of $133,889,109 in the
1958 fiscal year. Included in the 1959 total were 42 notifications
covering stock offerings of $9,460,253 with respect to companies
engaged in the exploratory oil and gas business and 59 notlﬁcatlons
covering offerings of $11,314,184 by mining companies.

The followmg table sets forth various featm es of the regulation A
offerings during the past 3 fiscal years:

Offerings under Regulation A

Fiscal year
1959 1958 1957
Size:
$100, 000 or less. 222 231 307
Over $100, 000 but not over $200, 000 162 165 163
Over $200, 000 but not over $300, 000 470 |- 336 449
854 732 919
Underwrlters:
<o T 318 243 - 328
Not used. .o 536 489 s 591
854 732 919
Offerors: .
Issuing companies. .. e 797 704 865
Stockholders ..o 31 281 52
Issuers and stockholders jolntly ... 26 0 2
854 732 919
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~Most of the offerings which were underwritten were made by com-
merclal underwrlt,ers, who partlclpated in 251 offerings in 1959, 185
offerings in 1958, and 252 offerings in 1957. 'The remaining cases
where commissions were paid' were handled by officers, directors, or
other persons not regularly engaged in the securities business.
Suspension of Exemption

‘Regulation A provides for the’ suspensmn of an exemption “there-
under where, in. general, the exemption is sought for securities for
which the regulation provides'no exemption or where the’ oﬂ’ermg is
not made in accordance with the terms and conditions of the- 1egula—
tion or in accordance with prescribed disclosure standards.” Follow-
ing the issuance of a.temporary suspension order by the Commission,
the respondents may request a hearing to determine whether the tem-
porary suspension should be vacated or made permanent. .If no
hearing is requested within 80 days after the entry of the temporary
suspension order, and none is ordered by the Commission on its own
motion, the temporary suspension order becomes permanent.

Durlng the 1959 fiscal year, temporary suspension orders were
issued in 87 cases as compared with 88 in the 1958 fiscal year. Of the
87 orders, 2 were later vacated. Requests for hearing were made in 26
cases. In 11 of such cases the requests were later withdrawn, -and as
of June 30, 1959, the proceedings in the remaining 15 cases were still
pending.’* The names_ of the companies involved. in.the orders issued
during the 1959 fiscal year are set forth in table 7 of the appendix:.

As indicated in the 24th annual report, 11 cases were pending as of
June 30, 1958, in ‘which a hearing was requested after a temporary
suspe_n,sion order had been issued.. In four of such cases the issuers
withdrew their hearing requests and consented to the entry.of perma-
nent suspension orders and in three cases permanent suspension ‘or-
ders were entered by the Commission after hearings. The remaining
four cases were pending on June 80, 1959.

Certain of the above cases are summarized below to illustrate the
misrepresentations and other noncompliance with the regulation which
led to the issuance of suspension orders.

Brookridge Development Corporation.—The temporary suspen-
sion order alleged that the terms and conditions of regulation A were
not complied with in that the notification failed to disclose 'all sales
of unregistered securities by the issuer or any principal security
holder within one year prior to filing. It was asserted, moreover, that
the amount of securities proposed to be offered and the amount ‘sold
during the past year in violation of section 5 of the act would exceed
‘the. regulation A '$300,000 limitation. It was also alleged that the
offering c1rcu1ar was materlally misleading in failing to dlsclose

___ 13 Shortly after the end of the ﬂscal year, the suspension orders in three of these cases
‘were made permanent.
t
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(1) Options to which officers of the issuer were entitled ; (2) security
holdings of the officers and directors; -and (3) the effect of- the
underwriter’s participation in the market on the price of the issuer’s
securities. In addition, the offering circular was alleged to be ma-
terially misleading in its inclusion of $176,478.86 described as “Invest-
ment in Subsidiaries” in the December 31, 1958, consolidated balance
sheet,’and by the inclusion in the -consolidated  income statement of
dividends received from subsidiaries. The Commission’s order further
averred that the use of the offering circular without appropriate dis-
closure would be in violation of section 17 of the Securities: Act of
1983. The issuer requested a hearmg, but this request was subse-
quently withdrawn and the suspenelon order became permanent w1th
the lapse of time. -

. Empire Oil Corporatlon. The order temporarily suspending the

Ie"ulqtlon A exemption alleged that the terms and conditions of
T eguhtion ‘A had not been complied with in that escrow arrangements
for certain shares had not been made with an mdependent escrow
agent'and iriformation was not supplied as to the issuer’s predecessors
and affiliates. Moreover, it was asserted, the offering circular was
materially misleading in failing to dlsclose information with respect
to the offering of securities for additional properties, the net pro-
duction of crude oil and natural gas, estimated oil reserves, and
existing or threatened litigation-against the issuer. Also, the oﬁ'erlng
mrcular was alleged to be materially misleading in its use of appraisal
valuations. Vlolatlon of section 17 of-the Securities Act in addition,
was asserted.” No hearing ‘was requested, and the suspensmn order
became permanent with the: lapse of time. -
- 'Florida' National Development Corporation.—The temporar'j'
suspension order alleged that the regulation A terms and ‘conditions
had not been complied with in that, among other things, the $300,000
ceiling was exceeded and the issuer failed to disclose that one Mac-
‘Elrod was a promoter or predecessor, or both, of the issuer. The
issuer’s offering circular was averred to be fa]se and misleading in
its failure to disclose: (1) the exact amount paid for the issuer’s
propertles and whether such properties were acquired by the issuer
in' arms-length transactions; (2) the facts surroundmg certain bro-
kérage commissions; (3) the circumstances concermng a $759,660
mortgage and note; and (4) the status of an option on 1,860 acres
of land. Further, the financial statements included in the offering
‘circular were materially misleading. The te_mporary suspension order
also asserted violation of section 17 of the Securities Act. No hearing
‘was' requested and the temporary suspension order became permanent
Wlth the lapse of time.

-'Gob Shops of America.—The Commlssmn temporarily suspended
the regulation A exemption because it had reason to believe that the
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issuer’s notification failed to comply with the terms and conditions
of regulation A and that the offering circular contained false and
misleading statements concerning the market and the market price of
the stock and the underwriter’s activities in the maintenance, domi-
nation and control of the market and market price of the stock. A
hearing was held at the issuer’s request. The issuer moved to dismiss
the proceedings on the ground that its withdrawal had become effec-
tive and in the alternative requested that withdrawal be permitted,
asserting that its failings involved “inadvertent and empty infrac-
tions of technical rules or mistaken acts.” The Commission held that
there was no right under the circumstances to withdrawal of a noti-
fication and denied the motion to dismiss. The Commission concluded
that the omission to state that the price of the stock was artificially
inflated and that the market was not free and open was a serious
deficiency. Accordingly, the issuer’s request for withdrawal was
denied and a permanent suspension order was entered by the
Commission.*

Inspiration Lead Company, Inc.—The temporary suspension
order alleged numerous deficiencies in the issuer’s offering circular
concerning, among other things, the issuer’s past operations, ore re-
serves, mining costs, and assets. A hearing was held pursuant to the
issuer’s request. At the hearing the issuer conceded that the offering
circular was inadequate and incomplete in a number of respects, but
asserted that the deficiencies were the result of inadvertence and mis-
take and asked that it be permited to withdraw its filing for the
purpose of revision and correction. The Commission, however, found
the deficiencies and omissions to be serious and extensive. It stated,
“We have previously indicated that an opportunity to amend a de-
ficient filing cannot be permitted to impair the required standards of
careful and honest filings or to encourage a practice of irresponsible
or deliberate submission of inadequate material to be followed by
correction of deficiencies found by our staff in its examination.” 'The
Commission concluded that there was not such a showing of good
faith or other mitigating circumstances in connection with the de-
ficiencies as to justify a further opportunity to present an adequate
filing in lieu of a permanent suspension. The issuer’s request for
withdrawal was denied and an order was issued permanently sus-
pending the exemption.'

Macinar, Inc.—The order of temporary suspension in this case
alleged that the notification failed to disclose that Automatic Table
Co. was an affiliate of the issuer; that it failed to disclose securities sold
by Paul Gaston, an affiliate; and that the $300,000 regulation A ceiling
would have been exceeded by the offering. It was also averred that
the offering circular contained untrue statements of material facts

4 Securities Act Release No. 4075 (May 6, 1959).
15 Securities Act Release No. 4076 (May 7, 1959).
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and failed to disclose required information concerning a note payable
in the sum of $17,400 held by the wife of the issuer’s principal secu-
rity holder. Moreover, there was a failure to set forth the issuer’s
assumption of an affiliate’s $12,854.82 note and to disclose all material
transactions of officers, directors, and controlling persons with the
issuer, its predecessors, and affiliates. The issuer filed a request for
hearing and a motion to vacate the temporary suspension order. Both
the request for hearing and the motion to vacate were subsequently
withdrawn and the temporary suspension order became permanent.

Sports Arenas (Delaware) Ine.—The temporary suspension order
asserted that the issuer failed to disclose all promoters, controlling
persons and affiliates and their backgrounds; that the aggregate public
offering price of the securities and the aggregate gross proceeds actu-
ally received from the sale of securities to the public exceeded the
$300,000 regulation A limitation; that an offering circular was not
used in the offering of shares to the public; that certain sales material
was used which was not filed with the Commission ; and that the issuer
failed to file a complete and accurate report of sales as required by
regulation A. The issuer’s offering circular, in addition, was alleged
to be materially misleading in its failure to disclose the method of
offering, whereby the issuer’s securities would be sold to the public
at a price higher than the $1.25 stated offering price, and to disclose
the profits of those participating in the distribution. Violation of
section 17 of the Securities Act was also alleged. No hearing was
requested and the suspension order became permanent,

Exempt Offerings Under Regulation B

During the fiscal year ended June 30, 1959, 160 offering sheets were
filed pursuant to regulation B and were examined by the Oil and Gas
Section of the Commission’s Division of Corporation Finance. Dur-
ing the 1958 fiscal year, 109 offering sheets were filed and during the
1957 fiscal year, 183 were filed. The following table indicates the
nature and number of Commission orders issued in connection with
such filings during the fiscal years 1957-59. The balance of the offer-
ing sheets filed became effective without order.

Action taken on offering sheets filed under regulation B

Fiscal years
1959 1958 1957

Temporary suspension orders_._..___._ ... ___________...._____. 4 9 12

Orders terminating proceeding after amendment____________________ 1 1 7

Orders fixing effective date of amendment (no proceeding pending)... 87 60 72
Orders consenting to withdrawal of offering sheet (no proceeding

pending) e 2 3 3
Orders consenting to withdrawal of offering sheet and terminating

proceeding e 2 2N I

Total number of orders. . _________________ ... . ______ __ 96 75 94
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- Reéports: of ‘sales.—The Commission requires persons:who.make
offerings under regulation B to file reports of the actual sales made
pursuant to that regulatlon The purpose of these reports is to aid
the' Commission in determlmng whether .violations of law-have oc-
curred in the marketing of such securities. The following table shows
the number of sales reports filed under regulation B during the past 8
fiscal years and the aggregate dollar amount of sales during each of
such fiscal years. ‘ :

Reports of sales under regulation B~

jol - L . : -

Fiscal years, Vb

1059 w8 . | iesr

Number of sales reports filed_ .. __ .. ... 1, 689 - 1,712, . 1,318
Aggregate dollar amount of sales reported _____________________ $1, 204, 751 $1, 093, 362 $1, 154, 792
il 'v : 1 .

LITIGATION UNDER THE SECURITIES ACT OF 1933 s

-y

* The Commission is authorized by the Securities Act to séek i 1n]unc-
tions in cases where continued or threatened violations of the act-are
indicated. Many such actions were brought by the' Commission
durmg the past year. Generally these involved violations of both
the: registration and anti-fraud provisions of the act. Co

ngatlon Involving Vnolauons of the Reglstratlon and Antl-Fraud Prov1slons

Among the more important of such htlga,tlon was a complex of
four cases mvolvmg the sale of common stock of General Oil and
Industries, Inc. in violation of the registration and anti-fraud' pro-
visions. Thé company was originally organized in 1931 under the
name of Pacific Gold Placérs, Iric. All of its stock was issued prior
to July 27, 1933, the effective date’ of the Securities Act. In* 1958
the company was purchased by one Sidney B. Josephson, who changed
its name, and increased the capitalization by 2 million shares. There:
after, the complaints alleged, Josephson, a defendant in all of:.the
cases, caused many of thesé unregistered shares to be sold in ‘inter-
state commerce to the public by means of various misrepresentations.
The Commission brought suits against A. G. Bellin Securities Corp.,'¢
Stratford Securities Co., Inc.,'” Phoenix Securities Corp ,8 Stfmley
Brown,® registered broker -dealers, and numerous individual defend-
ants, along with Josephson, to enjoin the sale of these securities.
Orders.of preliminary injunction have been entered in the first two
cases for violation of the registration provisions, and thecases-set
for hearings.? '

1 §.5.0. v. Bellin, et al., U.S.D.C. §.D.N.X. No. 139-301.

178.E.C. v. Josephson, et al., U.8.D.C. 8.D.N.Y. No. 140-193.

1 §.5.0. v. Phoeniz Sec., U.S.D.C. 8.D.N.Y. No. 141-36,

» §8.E.C. v. Brown, U.8.D.C. 8.D.N.Y. No. 141-35.
2 Bellin and Josephson filed notice of appeal on April 8, 1959,
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Two cases involved the sale of Canadian Javelin Limited stock in
violation of both the antifraud and registration provisions of the act.
In the first case,* the Commission brought suit against Canadian
Javelin, European Fiduciary Corp., and various officers and employ-
ees of these corporations. The complaint charged the defendants with
selling the securities by telephone and through the mails in the United
States without filing a registration statement. It further charged
that the securities were being sold by concealing the identity of the
sellers, the consideration being paid to the brokers and dealers for
recommending the securities, and also by misrepresenting their value.
The corporations and three of the defendants consented to entry of
final judgment enjoining further sales.?® In the second case, a U.S.
investment adviser and an associate were charged with similar viola-
tions in the sale of Canadian Javelin. A permanent injunction was
entered against them by consent.

In another case involving the sale of Canadian securities in this
country,? the Commission charged Philip Newman Associates, a regis-
tered broker-dealer, with selling securities of the Monarch Asbestos
Co., Ltd., through the mails and by telephone to persons in the United
States without filing a registration statement. The Newman firm
and its officers were also charged with misrepresenting the securities
with respect to the value of the stock and the business expectations
of the company. A permanent injunction was entered against the
Newman firm and its officers and employees by consent, and a pre-
liminary injunction was granted as to Monarch Asbestos and others
by default.

In 8.E.C.v. Los Angeles Trust Deed and Mortgage Exchange et al.,
264 F. 2d 190 (C.A. 9, 1959), the district court granted the Commis-
sion’s motion for a preliminary injunction and the appointment of a
receiver in an action brought by the Commission based on violations
of the registration and fraud provisions of the Securities Act and
the Securities Exchange Act in connection with the sale of trust deeds
on individual parcels of property. See the 24th Annual Report at
pages 51-52 for a discussion of the district court action. The judg-
ment was reversed by the Court of Appeals for the Ninth Circuit,
which did not reach the issue of whether the trust deeds constituted
securities. It felt that this question, as well as others, including the
matter of the appointment of a receiver, should await trial on the
merits, particularly since the Court believed that certain procedural
errors had occurred on the hearing. Accordingly, the Court re-
manded the case for trial, and trial was pending at the end of the
fiscal year.

2 8.E.C. v. Canadian Javelin Ltd., U.8.D.C. S.D.N.Y. No. 138-85.

2 The matter is pending as to the other defendants,

8B 8.E.C. v. Loomis, et al., U.8.D.C. D. Mass. No. 58-1210.
% 8.E.C. v. Philip Newman Associates, Ine., et al.,, N.Y, 3113, U.8.D.C. D. N.J., 1397-68.

529523—59——7
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As in past years, many cases involved fraud in the sale of securi-
ties of mining companies. In S.Z.C. v. Gotham Securities? the
Commission’s complaint charged the defendants with fraud in the
sale of Saskalon Uranium and Oil, Ltd. common stock. The pur-
chasers were told that they would “reap rich rewards,” that the shares
would be listed on a national exchange, and that the company was
about to pay a dividend. A permanent injunction was entered against
the defendants by consent.

Permanent injunctions were also entered against the Lincoln Secu-
rities Corp.2® and its officers and salesmen, for fraud in the sale of
shares of Shoreland Mines, Ltd., a Canadian mining company. Judg-
ment was entered upon consent of defendants. In S.E.C. v. Del
Marva Oil and Gas, et al.*" a final judgment was entered by consent
against five oil and gas companies and their controlling stockholders.
The judgment permanently enjoined defendants from making mis-
leading statements of the value of mining properties, the ownership
of leases, the probability of discovery of oil, etc. In S.E.C. v. Scott
Taylor and Co., Inc.?® a temporary restraining order has been issued
to restrain the sale of shares of Atomic Mining Corp., a Canadian
corporation, pending a hearing of the case. A temporary restraining
order has also been issued in S.E.C. v. Webster Securities Corp.® to
restrain sales of stock of Goldfield Mines Co. of Nevada. In S.Z.C.
V. Gravity Science Foundation, et al.,** the complaint charged de-
fendant with selling investment contracts and undivided interests in
oil and gas leases without registering under the Securities Act. Vari-
ous misrepresentations concerning the operations of the company were
also alleged to have been made. The Commission moved against the
sale and offering of investment contracts without registration in
S.E.C.v. The Donna-June Co.** 1In this case the investment contracts
werse represented by limited partnership interests plus a profit-sharing
agreement. In both cases, a permanent injunction was ordered with
consent of defendants.

Two important cases involved failure of defendants to meet the
prospectus requirements of the 1933 act. In S.Z.C.v. North Ameri-
can Finance Co.%* the complaint charged defendant with offering for
sale 500,000 shares of common stock by transmitting through the mails
a prospectus which did not meet the statutory requirements. The
Commission alleged, among other things, that numerous misrepre-
sentations were made as to the value of the shares, that the Commis-

% 7.8.D.C. S.D.N.Y. No. 886-58,

28 8. E.0. v. Lincoln Securities Corp., et al., U.8.D.C. N.Y. No. 135-79.

# U.8.D.C. D. Utah C-56-59.

#U.8.D.C. N.Y. No. 142-167.

»7.8.D.C. S.D.N.Y. No. 141-337.

% U.8.D.C. N.D. IlL No. 594C484.

2 70.8.D.C. E.D. Okla. No. 4520,
2 U.8,D.C. D. Ariz. No. 2925,
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sion: had:approved .the price at which the securities were being ‘sold,
and that the stock was insured. The case is particularly signjﬁcaht in
that it.is:the first:to:hold that:a;prospectis does not meet.the require-
ments- of* section. 10(a.) of the Sécurities Act if the financial state-
ments:'therein represent ‘that- an. accountant-is independent when-in
fact -he:ds not.. A permanent'injunction was.entered upon consent of
defendants.“A: permanent.injunction was:entered against. Universal
Drilling. Co.y Inc..and its.president,. Louis J.. Roussel * restraining
defendants:from: trarismitting -any. prospectus relating to the sale of
common. stock in Universal until the prospectus niet the requirements
of.‘the Securities Act::.Counsel-for.these; defendants informed :the
court’ofi their .intention to make an offer .of rescission to:customers
who' purchased: the-stock .from the defendants J.. H. Lederer Co.; Inc.
and: :Jean-R. Veditz. Co.,. Inc.,.registered: broker-dealers. - The court
continited the restraininig orderr préviously entered against-the Tatter,
to prevent dlss1pat10n of -funds.until determination of the Commis-
sion’s application: for appointmént -of a receiver. A ‘permaneént'in-
junction was -also entered. by consent in. S:E.C.'v. Universal Service
Corp.* for violation, inter alia, of the prospectus provisions. .- . v
1A permanent injunction by consent was'entered- against the Vari-
PacCorporation for riumerous fraudulent representations in violation
of 'thei 1933 ract.?? 1 In.a/ companion case, the .Commission later suc-
.ceeded:in obta.mmg a permanent injunction against’ the defendant
1. B.Mortoni & Co.; Inc.% for.violation of the antifraud provisions of
the 1933 act and’ the reglstmtmn,prov131onsip;ertam1ng to broker-deal-
ers in the Securities Exchange Act of 1934. Two other dealers in
Vari-Pac stockiwere also enjoinéd from making further offers or sales.
. In 8.E.C..v: 0.1.C..Enterprises; Inc.;the defendants were offering
shares in‘a company purportedly developing a’spacéship to fly through
thé.universe utilizing-“free enérgy.” A public inaugural flight of-the
prototype, at @klahoma City, scheduled for.-April 19, 1959, failed to
materialize. .:Otis T.» Carr,: president .of the company, publicly. an-
nounced that a, .Space craft.designed by him would be constructed -in
which, a; flight; to: the :moon, would be made on December. 7 7y 1959; ve-
turning to-earth;on December 15, 1959. . In addition to selling shares
‘to hundreds of investors, the pr omoters obtained additional income by
selling plans for the spaceship and toy models at prices ranging from
$5 to $10 a piece, and by organizing groups to study unidentified
flying objects. They also attempted to promote a Space City, to be
located near Washington, D.C., and to maintain direct contact with
communities on other planets and stars. At least half 4 million dol-
lars was obtained from hundreds of investors. Final judgment was
% §.5.0. v. J. H. Lederer Oo., Inc., et al., U.S.D.C. 8.D. N.Y. 140-328, NY 3103,
% U.S.D.C. 8.D. Texas No. 11,608, S

& §.E.0. v. Albert & Co., U.8.D.C. D.N.J. No. 1142-58, * ~
% §.8.0. v 1. B. Morton & COo., U.8.D.C. 8.D. N.X. No. 138-399.
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obtained by the Commission permanently enjoining defendants from
further sales or offers of sales.®”

Among other cases in which fraudulent misrepresentations were
enjoined were: S.E.C. v. General Associates, Inc.”® S.E.C. v. The
Angelique C0.° S.E.C.v.J. P. Lord, Inc.,** S.E.C. v. Walker-Stevens,
Inc.* 8.E.C. v. Consolidated Enterprises, Inc.,* S.E.C. v. Kimball
Securities, Inc.®* and S8.E.C. v. International Corp., et al.**

In 8.E.C. v. Arvida Corporation* the Commission’s complaint
charged two broker-dealers with violation of section 5(c) of the
Securities Act prohibiting public offerings of securities before the
filing of a registration statement. In enjoining any further violation,
the court held that the issuance of a press release giving a number of
facts concerning the development of Arvida Corporation and the
proposed stock offering, and the convening of a press conference
at which additional facts were given, including the proposed price,
constituted an offer to sell within the meaning of the act and was in
violation of the act because a registration statement covering the
securities offered had not been filed with the Commission. Judgment
was entered upon consent of defendants. In related broker-dealer
proceedings (see p. 108, infra) the Commission also concluded that
defendants had violated the registration provisions of the 1933 act
willfully, but held that no sanction was required in the public interest
under the particular circumstances of the case. Securities Exchange
Act Release No. 5870 (February 9, 1959). After the institution of
these proceedings a registration statement was filed and became
effective.

In a case still pending,*® the Commission has brought suit to enjoin
John Addison, Niles White, White, Green & Addison Associates, Inc.,
Trans-world Mining Corporation, Murchison Ventures, Inc., and
numerous individual officers and employees, from further violating
the registration provisions of the Securities Act of 1933, and to enjoin
the defendants, their banks and depositories from dissipating or dis-
bursing the assets or funds of these defendants, and particularly the
sum of $146,625 found in a suitcase left by Addison in a public carrier
terminal. The Commission’s complaint charges that since 1955 the
defendants have been selling securities, namely, notes, evidences of
indebtedness, participation in profit-sharing agreements, investment

% U.8.D.C. W.D. Okla. No. 8452.

% 7.8.D.C. N.D. Wash. No. 4708.

# U.8.D.C. D. Conn. No. 7726.

© U.S.D.C. 8.D. Fla. No. 9231-M.

4 U.S.D.C. S.D. N.Y. No. 135-313.

€ U.S.D.C. $.D. N.Y. No. 145-7.

@ 7.8.D.C. 8.D. N.Y. No. 142-153.

“7.8.D.C. D.C. No. 1518-59.

4% U.8.D.C. 8.D. N.Y. No. 136-67.
4 8.B.C. v. Addison et al., U.S.D.C. N.D. Texas No. 8224,
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contracts, and fractional undivided interests in oil, gas, and other
mineral rights, by use of the mails and in interstate commerce, with-
out having first registered with the Commission. In a supporting
affidavit filed with the complaint, it was alleged that Addison and his
associates obtained loans from approximately 400 individuals in 23
States, the total of such loans amounting to nearly $1 million. A
preliminary injunction has been entered and the sum of $146,625 or-
dered impounded in the registry of the Court pending a hearing on the
merits of the case.

Permanent injunctions restraining sales in violation of the registra-
tion provisions were decreed by consent in the following cases: S.Z.C.
v. Pettyjohn, et al.* 8.E.C. v. Justus, et al.;®* S.E.C. v. Hillsborough
Investment Corp.,® 8.E.C. v. Robbins,* S.E.C. v. Bonanza 0il Corp.,
et al.* 8.E.C. v. Hinsdale Raceway, Inc.’* S.E.C. v. Vanco, Inc., et
al.f® and S.E.C. v. Mono-Kearsarge Consol® Permanent injunctions
were also entered in S.£.C. v. Southwest Securities Inc., et al.,” and
S.E.C. v. Ben Franklin Oil and Gas Corp., et al. both discussed in
the 24th Annual Report.>

In the Hillsborough case, supra, the court granted a preliminary
injunction against defendants Hillsborough Investment Corporation
and Roger Mara, its manager. The defendant corporation, incor-
porated in New Hampshire, advertised in the newspapers, offering
to sell its stock to New Hampshire residents. A few advertisements
contained no such limitation. About a dozen sales were made to
nonresidents, in some cases after being held in the name of a resident
for 80 days. Defendants resisted the motion for a temporary injunc-
tion on the ground that a small number of interstate sales, where no
future interstate sales were contemplated, should not take the issue
out of the intrastate exemption contained in section 8(a) (11) of the
1933 act. The court held that even a single sale to a nonresident,
whether directly or through the device of selling to a resident inter-
mediary, destroyed the exemption as to the whole issue, and required
registration in order to make future sales to residents.

7 U.8.D.C. D. Alaska No. 10,470.

% U.8.D.C. 8.D. Fla. No. 8779-M.

©U.8.D.C. D. N.H. No. 1965.

5 U.8.D.C. 8.D. Texas No. 12,644,

5 7.8.D.C. D. Nev. No. 258.

% U.8.D.C. D. N.H. No. 1970.

5 U.8.D.C. D. N.J. No, 737-58.

5 U.8.D.C. D. Utah No. C-58-58.

% U.8.D.C. N.D. Ark. No. 3566,

5 U.8.D.C. D. N.J. No. 601-57
57 At p. 46 et seq.
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The Mono-Kearsage Consolidated Mining Company case, supra,
was an action by the Commission to enjoin sales of that company’s
stock without registration by broker-dealers and others who had re-
ceived the stock from transferees of the company who were in con-
trol of the company. The defendants contended that they did not
know of the control relationship. The Court, in granting an in-
junction, held that defendants were underwriters within the meaning of
the Securities Act of 1933, that the term “underwriter” includes any-
one who purchases from a person directly or indirectly controlling an
issuer, or in common control with the issuer, with a view to public
distribution of the securities of the issuer, that the defendants were to
be held to have knowledge of those facts which they could obtain upon
reasonable inquiry. The Court said further:

Probably the facts directly known by them were sufficient to acquaint them
with the true situation. If not, they were sufficient to impose upon them the
duty of making further inquiry. Under the circumstances, they were not entitled
to rely solely on the self-serving statements of Pennington and the other Cana-
dians denying those facts which would have indicated that they were represent-
ing controlling persons, or were under common control with an issuer. With
all these red flags warning the dealer to go slowly, he cannot with impunity
ignore them and rush blindly on to reap a quick profit. He cannot close his eyes
to obvious signals which if reasonably heeded would convince him of, or lead
kim to, the facts and thereafter succeed on the claim that no express notice
of those facts was served upon him. 167 F. Supp. 248, 259 (D. Utah, 1958).

Litigation Relating to Stop Order Proceedings

In Columbia General Investment Co. v. S.E.C.”® the Court of
Appeals for the Fifth Circuit affirmed a Commission stop order pur-
suant to section 8(d) of the Securities Act suspending the effectiveness
of Columbia’s registration statement and denying Columbia’s appli-
cation for withdrawal prior to the effective date of the registration
statement. Relying on Jones v. S.£.C., 298 U.S. 1 (1936), Columbia
contended that the request for withdrawal divested the Commission
of jurisdiction to issue the stop order. In upholding the Commission’s
order, the Court distinguished the Jones case on the fact that in the
instant case 1,800 members of the public held 63,000 shares of the same
class of securities covered by the registration statement. The Court
noted that these stockholders and members of the investing public who
might trade in these securities are proper subject of the official concern
of the Commission. Moreover, the Court stated that since Jones a
significant change in the law had taken place and it could no longer
be said, as it was in Jones, that withdrawal was the concern of the
registrant alone. Under the 1954 amendments to the act a registrant
may now make offers to sell after filing but before registration. The

5265 F. 2d 559 (C.A. §, 1959).
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Court ruled that, if a registrant has an unfettered right to withdraw
under these conditions, then the machinery of the Commission could
easily be employed as an instrument of fraud. The Court rejected
Columbia’s contentions that the filing of a substantive amendment
terminates, for the purposes of stop order proceedings, the legal
significance of the original registration statement.

Participation as Amicus Curiae

In Woodward v. Wright, 266 F. 2d 108 (C.A. 10, 1959), the Com-
mission filed a brief amicus curiae in an appeal from a judgment for
the defendant-sellers of an undivided interest in oil and gas rights.
The action was based on the civil liability provisions of section 12
of the Securities Act, and while the lower court found that the sellers’
prospectus contained a material false statement, it barred recovery
since the purchasers had failed to show their reliance on the misrepre-
sentation. After concluding that the contract of sale conveyed
fractional undivided interests in oil and gas and hence securities, the
Court of Appeals reversed and remanded the case to the district court
on the ground that the evidence brought the appellants within the
liability provisions of section 12(2). The court rejected the district
court’s ruling and agreed with the Commission’s position that Con-
gress did not impose upon a plaintiff the burden of proving reliance
as a condition of recovery under section 12(2). The court refused
to permit recovery under section 12(1) holding on the particular facts
that a public offering had not been made.

In Creswell-Keith, Inc. v. Willingham, 264 F. 2d 76 (C.A. 8, 1959),
the Commission also filed a brief as amicus curize. This was a private
suit wherein the plaintiff involved section 12(2) of the act to rescind
a commitment for securities claiming fraudulent misrepresentations
were made. The defendants filed motions for dismissal for want of
jurisdiction stating that neither the misrepresentations nor the deliv-
ery of the securities was made by use of the mails or interstate
commerce. The trial court upheld this contention; however this
holding was overruled on appeal where the court held, as urged by
the Commission, that the section 12(2) “remedy is available if the
mails or interstate commerce is used in any manner in consummating
the sale” and that “payment of the consideration is part of the
consummation of the sale.”



PART V

ADMINISTRATION OF THE SEgiJRITIES EXCHANGE ACT OF
19

The Securities Exchange Act of 1934 provides for the registration
and regulation of securities exchanges and the registration of securities
listed on such exchanges, and it establishes, for issuers of securities so
registered, financial and other reporting requirements, regulation of
proxy solicitations and requirements with respect to trading by direc-
tors, officers and principal security holders. The act also provides for
the registration and regulation of brokers and dealers doing business
in the over-the-counter market, contains provisions designed to prevent
fraudulent, deceptive and manipulative acts and practices on the
exchanges and in the over-the-counter markets and authorizes the
Federal Reserve Board to regulate the use of credit in securities
transactions. The purpose of these statutory requirements is to ensure
the maintenance of fair and honest markets in securities.

REGULATION OF EXCHANGES AND EXCHANGE TRADING

Registration and Exemption of Exchanges
As of June 30, 1959, 14 stock exchanges were registered under the
Exchange Act as national securities exchanges:

American Stock Exchange New York Stock Exchange

Boston Stock Exchange Pacific Coast Stock Exchange

Chicago Board of Trade Philadelphia-Baltimore Stock Exchange
Cincinnati Stock Exchange Pittsburgh Stock Exchange

Detroit Stock Exchange Salt Lake Stock Exchange

Midwest Stock Exchange San Francisco Mining Exchange

New Orleans Stock Exchange Spokane Stock Exchange

Four exchanges have been exempted from registration by the Com-
mission pursuant to section 5 of the act:
Colorado Springs Stock Exchange Richmond Stock Exchange
Honolulu Stock Exchange ‘Wheeling Stock Exchange
Disciplinary Actions

Each national securities exchange reports to the Commission dis-
ciplinary actions taken against its members for violation of the Se-
curities Exchange Act of 1934 or of exchange rules. During the
year 4 exchanges reported 23 cases of such disciplinary action, in-
cluding imposition of fines aggregating $27,550 in 14 cases, the sus-

58
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pension of two individuals from allied exchange membership, and
censure of a number of 1nd1v1duals and firms. - -

Commssnon Rate Study

On February 20, 1959, the Commission announced the completion
by its staff of a study of commission rates charged by members of the
New York Stock Exchange undertaken as a result of an increase in
commission rates adopted by the Exchange on May 1, 1958 The
study was made in view of the responsibilities and duties imposed
upon the Commission by section 19(b) of the Securities Exchange
Act-of 1934 with respect to the rules of national securities exchanges
including rules relating to the fixing of reasonable commission rates.?

In line with suggestions of the Commission, the Exchange took
steps- f‘tlhntr into three general areas. First, the Exchange reduced
comrmssmn rates on transactions ranging from $100 to $2,400 by ap-
prox1m1tely 5 percent. These modifications were suggested in view
of the fact that the May 1958 percentage increases on transactions
from $100 to $2,400 were relatively greater than the average percent-
age increase. The Exchange also eliminated the so-called “round
turn” commission rate under which a reduced rate was granted to per-
sons whose purchase and sale of the security was completed within
14 days. It was the view of the Commission that this type of trans-
action was not entitled to'a special discount and the Exchange felt
this ratehad not achieved its desired objective.

Followmg the action of the New York Stock Exchange other
régistered national securities exchanges, 1nclud1ng the Amerlcan Stock:
Exchange, adopted a schedule of cormmssmn rates identical with that
of the New York Stock Exchange.

Second, it was decided that an Exchange committee would study
the use of a so-called volume or block discount for transactions in-
volving multiple round lot units. The Exchange also agreed to study
the possibility of further developing its income and expense survey
of member firms as a source of data in connection with commission
rates and to work with the staff of the Commission and consultants
employed by.the Exchange to prepare an outline for the basis of a
cost study being made by the Exchange.

Third, the Exchange amended its rules to prov1de that any pro-
posed constltutlonal amendment to change commission rates. or other,
charges would be announced 30 days in advance of action'by the
Board of Governors of the Exchange. Also,-it was agreed that the
Commission would be advised of any steps taken by the Exchange
looking. toward changes in commission rates or other charges.

“"rSecurities Exchange Act Release No. 5889,
2 Securities Exchange Act-Release No. 5678
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Activities of Floor Traders and Specialists

As a result of a study made by the staff of the Commission of the
activities of floor traders and specialists on the American Stock Ex-
change, certain steps have been taken by that Exchange to impose
further controls upon the activities of these members. The Commis-
sion concluded from the study that further restrictions were necessary
upon floor trading activities on that Exchange; that these restrictions
should prevent floor traders from stimulating public interest in a stock
by active and concerted buying; and that floor traders should be re-
stricted from aggravating demand in present markets where many
issues on the Exchange are peculiarly susceptible to extreme fluctua-
tions because of a small floating supply. The Commission permitted
the Exchange to put into effect on an experimental basis for six months
a rule which the Exchange believes will minimize the undesirable
features of floor trading, yet preserve certain asserted benefits.* The
effect of the rule is to impose restrictions upon floor trading purchases
in a rising market.

In line with suggestions of the Commission, the Exchange has also
taken certain steps to regulate further the activities of specialists.
Several new rules relating to specialists have been adopted, the most
important of which makes subject to Exchange approval all off-floor
transactions, with certain limited exceptions, by specialists in securi-
ties in which they are registered. The Exchange also has instituted
a program for making periodic inspections of specialist dealer trans-
actions in the securities in which they are registered. Under the pro-
gram specialists will be required to report to the Exchange several
times each year the details of their dealings for unannounced periods
selected at random by the Exchange.

REGISTRATION OF SECURITIES ON EXCHANGES

A member of a national securities exchange or a broker or dealer
may not effect any transaction in a security on an exchange unless the
security is registered on that exchange under the Securities Exchange
Act or is exempt from such registration. In general, the act exempts
from registration obligations issued or guaranteed by a State or the
Federal Government or by certain subdivisions or agencies thereof and
authorizes the Commission to adopt rules and regulations exempting
such other securities as the Commission may find necessary or appro-
priate to exempt in the public interest or for the protection of inves-
tors. Under this authority the Commission has exempted securities
of certain banks, certain securities secured by property or leasehold
interests, certain warrants and, on a temporary basis, certain securities
issued in substitution for or in addition to listed securities,

8 Secyrities Bxchange Act Release No. §981.
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+» Section 12 of the.Exchange ‘Act.provides that-an issuer may register
a class ,of securities on'an exchange by filing, with the Commission and
the exchange an application which discloses pertinent information con-
cerning the;issuer and its affairs, including information inregard to
the issuer’s business, capital structure, the terms of its securities,: the
persons who manage or control its affairs, the remuneration paid to its
officers and directors, the allotmient of options, bonuses and proﬁt-
sharing plans, and ﬁnancml statements certified by mdependent ac-
countants. -

Form 10 is'the form used for registration by most commercial and
industrial -companies. There are specialized forms for certain types
of securities, such as- votmg trust certificates, certificates of dep051t
and securities of forelgn governments. ... .. -

Section' 13 requires issuers having securities reglstered on an ex-
change to file periodic reports keeping current the information fur-
nished in- the application for registration... These periodic reports
include annual reports, semiannual reports, and current reports. “Tlie
principal annual report form' is-Form 10=K ‘which is.designed to keep
up to date the information furnished in Form 10 Semiannual reports
reqmred to ‘be furnished ‘on Form 9-K are devoted chleﬂy to furnlsh-
ing’ mid-year financial data.’ Current reports on Form 8-K are 'r)e-
quired to be filed for each month in which any of certain speclﬁed
events have occurred such as changes in control of the registrant,
important acquisitions or dispositions of assets, the institution or
termination of important-legal proceedings and important-changes
in the issuer’s-capital securities or in the amount thereof outstanding':

Statistics Relatmg to Registration of Securities on Exchanges

.Asof June 30, 1959, a total of 2,236 issuers had 8,808 classes of secu-
rities listed and reclstered on national securities exchanges, of which
2,631 were clas51ﬁed as stocks and 1,177 as bonds. 1,294 i issuers; had
1,512 stock issues and 1,124 bond issues listed and reglstered on the New
York Stock Exchange Thus, 58 percent of the issuers, 57 percent of
the stock issues and. 95 percent of the bond -issues were on the New
York Stock Exchanige.

During the 1959 fiscal year, 73 issuers hsted and reglstered securi-
ties for the first time on a national securities exchange, while regls-
tration of ali ‘securities of 73 issuers was terminated. Thetotal num-
ber of applications for reglstfratlon "of classes of sécurities on national
-securities exchanges filed during the 1959 fiscal year was 208. *

The following table shows the number of annual,’ senuannual and
current reports filed during the fiscal year by issuérs having securltles
listed arid registered on national securities exchanges. The table also
shows the number of reports' filéd under section 15(d) of the Securi-
ties Exchange Act of 1934 by issuers obligated to file reports by reason
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of having publicly offered securities effectively registered under the
Securities Act of 1933. The securities of such issuers are traded gen-
erally in the over-the-counter markets. As of:June 30, 1959, theré
were 1,503 such issuers, including 247 also reglstered under the In-
vestment Company Actof 1940.

Number oﬁzannual and other perwdzc reports filed by issuers under the Securilies
change Act of 1934 during the fiscal year ended June 30 1.959 .

Number of reports filed by—

Type of reports Over-the- Total

: Listed issuers| counter is- | reports filed
filing reports | suers filin,
' N under sec. 13 [reports under|

sec. 15(d) .
Annual reports on-Form 10-K, etc. . 2,223 |- - - 1,480 <+ 8,703
Semi-annual reports on Form 9-K_. 1,685 ° 848 2, 533
Current reports on Form 8-K, etc. : 3,650 | « <1,719 5,368
Total reports filed . . 7,558 4,046 11, 604

MARKET VALUE OF SECURITIES TRADED ON EXCHANGES .

The market value on December 31, 1958, of all stocks and bonds
admitted to trading on one or more stock exchanges in the United
States was approximately $419,585,963,000.

) Number | Market value-

of issues I!)ec. 31,1958

Btocks: . . 3 o
New York Stock Exch ! . . © 1,507 | $276,666, 191, 000
American S8tock Exchange. 856 31, 729, 486, 000
Exclusively on other exchanges : N 570 . 4, 266, 569, 000
Total stocks S . 2,032 | 312661, 246, 000

Bonds: ' . .
New York 8tock Exchange 1 i 1,149 108, 866, 137, 000
American 8tock Exchange_._.____.___________ 59 908, 340, 000
Exclusively on other exchanges___________. 28 150, 240, 000
" Total bonds X y 1,236 | 106,924,717, 000
Total stocks and bonds. " 4,168 | 419, 585,963, 000

1 Bonds on the New York 8tock Exchange included 50 U.S. Government and New York State and Oltv
issues with $77 690,873,000 aggregate market value.

The New York Stock Exchange and AJnerlcan Stock Exchange
figures were reported by those exchanges. There is no duplication of
issues between them. The ﬁgures for all other exchanges are for the
net number of issues appearing only on such exchanges, excluding
the many issues on them which were also traded on one or the other of
the' New, York exchanges. The number of issues as shown excludes
those suspended from trading and a: few others for which quotations
were not available. The number and market value as of December

-
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31, 1958, of preferred and common stocks separately was as follows:

Preferred stocks Common stocks

Number Market value Number Market value

Listed on registered exchanges.__.______ 586 $8, 400, 005, 000 2,028 $282, 313, 930, 000
All other issues !___.____________........ 59 493, 783, 000 259 21, 463, 528, 000
645 8, 893, 788, 000 2,287 303, 767, 458, 000

1 Issues admitted to unlisted trading privileges only or listedfon exempt exchanges.

The New York Stock Exchange has reported aggregate market
values of all stocks thereon monthly since December 31, 1924, when
the figure was $27.1 billion. The aggregate market value rose to $89.7
billion in 1929, declined to $15.6 billion in 1982, and was $298.8 bil-
lion in June 1959. The American Stock Exchange has reported
December 31 totals annually since 1936. Aggregates for stocks exclu-
sively on the remaining exchanges have been compiled as of December
31 annually by the Commission since 1948,

Share values on exchanges, in billions of dollars

New York | American |Exclusively

December 31 each year Stock Stock on other Totall
Exchange | Exchange | exchanges

$ 59.9 $14.8 $ 4.7
38.9 10.2 49.1
47.5 10.8 58.3
46.5 10.1 56. 6
41. 9 8.6 50. 5
35.8 7.4 43.2
38.8 7.8 46.6
47.6 9.9 57.5
55.5 11.2 66. 7
73.8 14.4 88.2
68.6 13.2 - 81.8
68.3 12,1 80.4
67.0 11.9 $3.0 81.9
76.3 12.2 3.1 91.6
93.8 13.9 3.3 111.0
109.5 16.5 3.2 129, 2
120.5 16.9 3.1 140. 5
117.3 16.3 28 135.4
169.1 22.1 3.6 194.8
207.7 27.1 4.0 238.8
219.2 31.0 3.8 254.0
195.6 25.5 3.1 224.2
276.7 31.7 4.3 312.7
June 30, 1959 3..__ 298.8 3.2 4.6 337.6

1 Total values 1936-47 inclusive are for the New York Stock Exchange and the American Stock Exchange
only.
3 is reported by the New York Stock Exchange and estimated for all others,

At the time of passage of the Securities Exchange Act of 1934,
stock prices were rising from their low point, reached in 1982, and a
substantial recovery occurred through 1936. Indices turned down-
ward with the stock market decline in 1937. Share volumes on the ex-
changes dropped from 962 million in 1936 to 221 million in 1942 and
dollar volumes thereof from $23.6 billion in 1936 to $4.3 billion in
1942. Thereafter, recovery set in. For the calendar year 1958, the
exchange turnover reached 1.4 billion shares with $38.4 billion dollar
volume of sales, and for the first 6 months of 1959, the turnover



64 SECURITIES AND EXCHANGE COMMISSION

reached nearly a billion shares with over $28 billion dollar volume.
The number of stocks listed on the registered exchanges fell from
2,961 in 1937 to 2,584 in 1945, and recovered to 2,643 on June 30, 1959.
Growth of the issuers is reflected by the increase in their outstanding
shares as reported below:

Shares on exchanges, in millions

Listed on | Unlisted | Total on Percent
June 30 registered and all listed on
exchanges | exempted | exchanges | registered
exchanges

2,438 Q] ( ‘; Q]

2,601 ('; ( Q]

2,312 (! 5‘; Q)

2,344 [Q] ! Q)]

2,367 [Q)] ( (O]

2,279 0] ¢ O]

2,262 M @ 0]

2,284 3 2,677 85.3
2,295 416 2,711 84.7
2,320 420 2,740 84.7
2,458 408 2, 866 85.8
2, 668 398 3,068 87.0
2,841 390 3,231 87.9
3,022 393 3,415 88.5
3,156 366 3, 522 89.6
3, 490 377 3, 867 90.3
3,685 405 4,090 90.1
3,915 420 4, 90.3
5,009 467 b, 476 91. 6
5, 852 483 6, 335 92. 4
6,247 526 6,773 92.2
6, 465 544 7,009 92.2

1 Net totals of unlisted shares on all exchanges and of shares listed on the exempted exchanges have not
been compiled prior to 1943,
*December 31.

Shares listed on the New York Stock Exchange reached half a bil-
lion in 1926, 1 billion in 1929, 2 billion in 1948, and 5 billion in 1958.
A further increase to 5.46 billion shares listed on this Exchange dur-
ing the first 6 months of 1959 brings the total shares available for
trading on all exchanges to around 7.5 billion as of June 30, 1959,

Assets of Domestic Companies with Common Stocks on Exchanges

The assets of all domestic companies having common stocks on the
stock exchanges were roughly equal to the $291.4 billion market value
of such common stocks on December 31, 1958. The equivalence owes
to the preponderance of industrial stocks on the exchanges; it is not
unusual for industrial stocks to sell for as much as or more than
reported assets. The assets included about $280.8 billion for do-
mestic companies with common stocks listed on registered ex-
changes and $11.4 billion for domestic companies with common stocks
unlisted on the exchanges or listed on the exempted exchanges. The
$280.8 billion listed aggregate included $266 billion on the New York
Stock Exchange,* $9.8 billion on the American Stock Exchange, and

¢ New York Stock Exchange “Fact Book, 1959” supplies this figure for 1957 including

some fiscal years ending in 1958. Figures for the other exclmnges are for the most part as
reported around December 31, 1858.
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$5 billion exclusively on regional exchanges. The $11.4 billion un-
listed and exempted aggregates included $8.2 billion on the American
Stock Exchange and $3.2 billion exclusively on regional exchanges.
The assets represent a conglomerate of individual and consolidated
company reports and various treatments of such matters as reserves
for depreciation.

Foreign Stock on Exchanges

The market value on December 31, 1958, of all shares and certificates
representing foreign stocks on the stock exchanges was reported at
about $12.5 billion, of which $11.1 billion represented Canadian and
$1.4 billion represented other foreign stocks. The market values of the
entire Canadian stock issues were included in these aggregates. Most
of the other foreign stocks were represented by American depositary
receipts or American shares, only the outstanding amounts of which
were used in determining market values.

Comparative Over-the-Counter Statistics

Annual over-the-counter transactions of as much as $200 billion
United States Government bonds, centered in the offices of 5 banks
and 12 specializing dealers, are about 5 times the total bond and stock
volumes on all the stock exchanges, and earn for the over-the-counter
industry the distinction of being the world’s largest securities market.
Government bonds have in the past been actively traded on stock ex-
changes, reaching $2.9 billion per annum on the New York Stock Ex-
change in the 1919-20 price recovery, but the last significant Ex-
change volume was reported 20 years ago, in 1939, and current volumes
on the Exchange are around $100,000 per annum.

Securities representing upward of $50 billion State and local gov-
ernment debt are, with few exceptions,® sold only over the counter.
These bonds are usually issued in serial form, with a comparatively
small amount for each maturity date, and have a specialized market
owing to their tax-exemption features.

Corporate bond sales on the stock exchanges are only about $1.5
billion per annum, much less than those over-the-counter.

The over-the-counter potential for dealing in stocks is enormous,
since there are perhaps a million corporations whose shares might
come into the market.® However, less than 1 percent of these corpora-
tions appear to have the size and share distribution to command a con-
tinuing public market for their stocks. The following over-the-

8 There is activity on the New York Stock Exchange in New York City Trapsit 3s of
1980, and on the American Stock Exchange in Chicago Transit Authority 8%s of 1978,

6 U.8. Treasury Department “Statistics of Income” reported 924,961 corporation income
tax returns for 1956-67, an increase of 82,836 over 1955-56. About 8,300 of the returns
accounted for 75 percent of the $949 billion total reported assets. There have been well
over 100,000 new incorporations per annum over the past decade and this rate nearly
doubled in the first 6 months of 1959 upon passage of laws granting certain tax elections
to rorporations with not over 10 shareholders.
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counter data are derived from a continuing survey of. the standard
security manuals, the National Quotation Bureau Services, and re-
ports to the Commission.

Somewhat over 700 domestic banks have stocks Wlth 300 or more
reported holders which are not on any stock exchange. Practically all
are common stocks. Their aggregate market value on December 31,
1958, was about $15 billion, which was close to 10 percent of the $155
billion assets on that date of the issuing banks. The corresponding
market value of bank stocks on stock exchanges aggregated about $237
million for 24 issues.”

About 300 domestic insurance compa,mes have stocks with 300 or
more reported holders which are not on any stock exchange. Nearly
all are common stocks. The aggregate market value of their quoted
stocks on December 31, 1958, was about $11.5 billion, which was close
to 40 percent of their $29 b11hon assets on that date. The correspond-
ing value of insurance stocks on stock exchanges aggregated about
$1.6 billion for 17 issues of 16 issuers.’

About 500 issuers are registered under the Investment Company
Act of 1940, and their aggregate assets are about $20 billion. - On De-
cember 31, 1958, 39 of these issuers, with about $2.2-billion net asset
value, had stocks on stock exchanges with about $1.9 billion-aggregate
market value.! Over-the-counter market or redemption values of the
remaining issuers’ securities would bear a close correspondence to
the1r approximate $17.8 billion net asset value. -

“About 2,500 additional domestic industrial, utility, and miscellane-
ous issuers have stocks with 300 or more reported holders which are
not on any stock exchange. The aggregate market value on Decem-
ber 31, 1958, of their shares 'was about $32.5 billion. About $2.5 bil-
lion consisted of preferred stocks. The $30 billion common stocks
were of companies with aggregate assets of about $39 billion'on that
date. Nearly all widely-held railroad stocks and a preponderance of
widely-held utlllty and industrial stocks are on exchanges.

In all, some 8,500 domestic corporate issuers (excludmg reoqstered
investment compames) ® have stocks with 300 or more reported hold-

70Of the 22 bank stocks remaining on stock exchanges on June 30, 1959, 1. was listed
and registered, and 5 were listed and exempted from registration, on the Washington
branch of the Philadelphia-Baltimore Stock Exchange, and 16 were listed on the exempted
Richmond, Wheeling, and Honolulu Exchanges. .

8 With 2 exceptions, all Investment trust shares on the stock exchanges are of closed-end
igsuers. Purchases and sales of closed-end investment trust shares are ordinarily made in
the open market such as a stock exchange affords. Holders of open-end investment trust
shares ordinarily buy them from distributors'and redeem-them at their liquidating vélues.
The 2 open-end issuers on stock exchanges are Coca Cola International‘Corporation' and
General Capital Corporation, whose shares are listed on the New York Stock Exchange and
the Boston Stock Exchange respectively, with no exchange volume reported during 1958 in
either issue.

® The use of registered investment company totals in ‘computing overall securities aggre-
gates would'be duplicative to a great extent in that’thelr holdings consist of ‘other securl-
ties, principally listed stocks. .
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ers which are not on any stock exchange, and whose aggregate mar-
ket value on December 31, 1958, was approximately $59 billion. The
assets of the issuers having over-the-counter common stocks aggre-
gated about $223 billion on that date, of which nearly 70 percent
($155 billion) was of banks,

As in case of issuers having securities on stock exchanges,® the
number of such issuers of over-the-counter stocks has not changed
greatly in recent years. The constant additions are substantially off-
set by losses through new listings on stock exchanges, mergers, sales
of assets, liquidations and reduction in number of shareholders in some
instances.* Share price changes have kept pace with those of stocks
on stock exchanges. Aggregate share values of $238.8 billion on stock
exchanges on December 31, 1955, were about 5.3 times the $45 billion
over-the-counter values as computed for that date in our 22d Annual
Report (1956), and the $312.7 billion stock exchange values on De-
cember 31, 1958, were similarly about 5.3 times the $59 billion over-
the-counter values as above computed.

The domestic over-the-counter stock values of $59 billion, as com-
puted above, included $15 billion of stocks of banks, which report to
their own regulatory agencies. Of the $44 billion of other stock
values, about $24 billion, or over 50 percent, were of issuers reporting
to the Commission pursuant to requirements of the Securities Ex-
change Act of 1934. The $24 billion included about $20.7 billion
stocks of domestic issuers reporting under section 15(d) of the 1934
Act, by reason of registrations of securities for public sale,* and about

10 Issuers represented on stock exchanges numbered 2,594 on June 30, 1956, and 2,527 on
June 30, 1959, including issuers of both bonds and stocks.

1 Purchases of stocks for control sometimes reduce holders below 300. Holders of
preferred stocks, of real estate stocks issued in reorganizations, and of stocks distributed
(“spun-off’) by large companies to their numerous stockholders tend to decrease over the
years,

13 Issuers required to report under section 15(d) of the Securities Exchange Act of
1934 had aggregate quoted values of shares on December 31, 1958, as follows:

Value of
Over the counter: Igsuers  quoted shares
Utility, industrial, ete. —— - 948 $18, 115, 290, 000
InSUranCee o o e ———— 87 2, 629, 900, 000
Forelgn_____.._____ - - —— 42 1, 909, 400, 000

1,077 22, 654, 590, 000
Unlisted on stock exchanges:

Utility, industrial, etc. - ——- 30 1, 355, 800, 000
Insurance__———_____ 3 790, 700, 000
Forelgn e 2 1, 465, 300, 000
35 3, 611, 800, 000
1,112 26, 266, 390, 000
Registered investment companies. e ———— 225
Partnerships, voting trusts, stock purchase plans, ete________ 7

529523—59——8
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$3.3 billion over-the-counter stocks of issuers reporting because they
have other securities listed on registered exchanges.

Taking into account the share values of registered investment com-
panies which do report, and those of banks which do not report to
the Commission, it is evident that the total values of shares of do-
mestic issuers reporting to the Commission is more than half of the
total domestic over-the-counter share values, as above computed.

DELISTING OF SECURITIES FROM EXCHANGES

Pursuant to rule 12d2-1(b) under section 12(d) of the Securities
Exchange Act, applications may be made to the Commission by issuers
to withdraw their securities or by exchanges to strike any securities
from listing and registration on exchanges. The Commission may
not deny such applications if made in accordance with the appropri-
ate exchange rules, but may impose such terms as it may deem
necessary for the protection of investors.

During the fiscal year ended June 30, 1959, the Commission granted
applications by issuers and exchanges to remove 39 stock issues and
1 bond issue from listing and registration pursuant to rule 12d2-1(b).
There were 41 removals, since 1 stock was delisted from 2 exchanges.
The number of issuers involved was 37. The removals were as follows:
Stock Bond

Applications filed by : issucs issues
New York Stock Exchange_________ __________________________ 15 1
American Stock Exchange.. ._.. . ___ . _______________.__ 4 0
Cincinnati Stock Exchange.______ e 1% 0
Midwest Stock BExchange__ . _______________________ 3 0
Pacific Coast Stock Exchange 5 0
Philadelphia-Baltimore Stock Exchange 5 (1}
Spokane Stock Exchange ——_ 1 0
San Francisco Mining Exchange_________________ -1 0
IS UL e e 5 0

Total e 40 1

*This stock was also delisted from the American Stock Exchange.

The applications by exchanges were based in general upon the
ground that the issues were no longer suitable for exchange trading,
by reason of reduced public holdings, small values, few holders, incon-
sequential trading volumes on the exchanges, or a combination of these
factors. Some of the issuers were not operating, or were in process
of liquidation. Failure to file reports with the exchange was cited
in three instances. In six of the applications made by exchanges it
was stated that the issuers had requested the action.

The five applications by issuers were for removal of stocks from
various regional exchanges. The stocks remained listed on other
exchanges where the principal trading volume therein occurred.
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From July 1, 1936, through June 30, 1959,* there have been 533
delistings of securities on application of exchanges and 279 on appli-
cation of issuers. Delistings from the New York Stock Exchange
numbered 282 pursuant to its applications and 6 pursuant to applica-
tions by issuers. Delistings from the American Stock Exchange num-
bered 58 pursuant to its applications and 25 pursuant to applications
by issuers. Delistings from the regional exchanges numbered 193
pursuant to their applications and 248 pursuant to applications by
issuers. Thus, about 2 percent of the New York Stock Exchange
delistings, 30 percent of the American Stock Exchange delistings, and
56 percent of the regional exchange delistings were pursuant to appli-
cations by issuers.

As indicated above, delisting applications filed by exchanges are
ordinarily based on lack of adequate public interest in the security
issues concerned. The usual exchange application cites diminution
in number of holders and publicly held shares or the moribund condi-
tion of the issue or issuer. The reduction in the number of holders
and publicly held shares frequently results from acquisitions involv-
ing an offer of exchange into other listed shares of the same or another
issuer. In some cases, a company will have sold its assets for cash
and distributed all but small final payments in liquidation. The spe-
cific reason given in an application in case of a moribund condition
may be that the issuer has failed to file reports required by the list-
ing agreement and registration, or has discontinued transfer and reg-
istrar facilities, or faces insolvency proceedings. Some exchanges,
upon learning that an issuer has determined to delist an inactively
traded issue, will make the application as a matter of good public
relations, stating that it is made at the request of the issuer by reason
of its inactivity on the Exchange. The New York Stock Exchange,
as the Jeading exchange in number of listings and number of removals,
has developed and published criteria on the basis of which it will con-
sider initiation of a delisting application. (See 24th Annual Report,
p. 63.) Some of the stocks delisted upon its application have re-
mained or become listed on other exchanges* One of the stocks
delisted upon its application has since become prominent.’® In gen-
eral, however, there are very few instances of substantial public interest
in securities after their delisting upon application by exchanges.

Delistings upon application by issuers fall into three classes: those
which have little value, those which remain listed on other exchanges,

1 Comparable data are not available for the period prior to July 1, 19386,

i Examples include Kalamazoo Stove and Furnace Company and DTM Corporation stocks
remaining on Midwest Stock Exchange, and Spear & Company, Clopay Corporation, and
Davega Stores Corporation stocks which became listed on the American Stock Exchange.

15 The number of holders of American Bxpress Company stock, delisted in 1939 when it

was nearly all owned by Amerex Holding Corporation, increased from under 100 to over
25,000 in its spin-off by the latter 11 years later.
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and those which are good over-the-counter material. Upon the mar-
ket break in 1937 and the subsequent drying up of exchange activity,
from 962 million shares in 1936 to 221 million in 1942, and from $23:6
billion to $4.3 dollar volume respectively, thereswas a plethora of
issuer applications. In- this period, the Commission, frequently. re-
quired issuers to notify. their stockholders of the pending application
and to advise them of their right to be heard. Response of the holders
was inconclusive,’® but the. contents of the notifications were made the
cause-of ‘denials or dismissals in some instances. For some time after
the.low. point of the decline in share volumes was reached in’ 1942,
the flow of delisting applications by issuers‘continued, and the Com-
mission in three cases during the period 194446 requu'ed important
issuers to put their decisions to a vote of:stockholders.!’”.. However,
volumes on the exchanges were recovering. New delisting applica-
tions by issuers dropped to an.average of about 7 per annum in the 15
years-to June 30, 1959, compared to over 21 per annum in the 8 years
to June 30,.1943.. Notlﬁcatlons to stockholders were required in only
a few 1nstances after 1943, the last bemg in 1954; no voting requlre-
ment has been ordered. by. the Commlssmn since 1946 On occasion,
elther voluntarlly orin comphance with a rule of an exchange, issuers
have put the matter, of delisting .to vote of their stockholders before
submitting. apphcatlons Since 1947, the Comm1ssmn has held hear-
ings on dehstlng apphca.tlons only. if requested by an interested party,
and only three such hearings have been-held since that date, all on
dehstmg appllcatlons of the New York Stock Exchfmge

.1 Most.of the delistings pursuant to apphcatlons by issuers durmg the
perlod haye been with respect to issues having little value or issues
remaining listed on other exchanges 1 Excluding a number of open-
end investment company stocks, originally listed to qualify for sale
under blue sky laws and not suitable for exchange trading, issues
having a current market value of .around $500 million have been
removed. to over-the- counter tradmg by delistings pursuant to appli-
catlons by issuers dumng the period.”® The reporting requirements
of the Commlssmn pursuant to section 13 of the Securities Exchange
Act seem not to have been much of a factor in the deliberations of the
1ssuers with respect to delisting, since.about. $400 million of the market

18 The Jetters recelved were about equally divided for and agalnst delisting, and persona.l
appearances at the hearings were few in number.

17 In none of these cases did the issuer pursne its delisting application further atter
imposition of the voting requirement

18 Delistings on application of issuers during the period originally. comprised about 117
with no substantial trading value, 95 remaining listed on other exchanges, and 67 which
became good over-the-counter trading material. Since delisting, about half of the 67 last-
mentioned issues have been exchanged 1nto listed stocks of other companies or passed out
of existence in other ways. . .

-19 This amount I8 less tlmn 0.2 percent of the market value ot stocks on the exchanges

[
Al
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value is of issuers continuing to file similar reports under section 15(d)
of the act.

Delisting Proceedings under Section 19(a)

Under section 19(a) (2) the Commission may suspend for a period
not exceeding 12 months, or withdraw, the registration of a security
on a national securities exchange if, in its opinion, such action is neces-
sary or appropriate for the protection of investors and, after notice
and opportunity for hearing, the Commission finds that the issuer of
the security has failed to comply with any provision of the act or the
rules and regulations thereunder. Shown below is the number of such
proceedings during the 1959 fiscal year.

Proceedings pending at the beginning of the fiscal year—___________
Proceedings initiated during the fiscal year

8

5
Proceedings terminated during the fiscal year:

By order withdrawing security from registration 5

1

By order suspending registration of security________________

Proceedings pending at the end of the fiscal year

The six proceedings which were terminated during the fiscal year
were terminated during the early part of the year and were described
in the Commission’s 24th Annual Report.*

Section 19(a) (4) authorizes the Commission summarily to suspend
trading in any registered security on a national securities exchange
for a period not exceeding 10 days if, in its opinion, such action is
necessary or appropriate for the protection of investors and the
public interest so requires. The Commission has used this power
infrequently in the past. However, during the 1959 fiscal year the
Commission found it necessary and appropriate in connection with
three pending proceedings under section 19 (a) (2) to use its authority
summarily to suspend trading in securities registered on a national
securities exchange. Only one of these suspensions remained in effect
at the end of the fiscal year.

UNLISTED TRADING PRIVILEGES ON EXCHANGES

The classical method by which stock exchanges evolved was for a
group of local brokers to commence trading in any available securities.
For more than half a century after the historic 1792 meeting under
the buttonwood tree, any security could be called up for trading on
the New York Stock Exchange at the pleasure of any member. By
1856, vote of a majority of members present came to be required for
the placing of a security on the list to be called, but upon payment of

» Pp. 64-T1.
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a 25-cent “fine” any member could have any other security tempo-
rarily inserted. Unlisted trading on the New York Stock Exchange
was finally abolished in 1910, upon the recommendation of the New
York Governor’s Committee on Speculation in Securities and Com-
modities (the “Hughes Committee”) and because most of the stocks
in the unlisted department were in any event becoming listed.

The leading regional stock exchanges began trading in much the
same way. For example, the rule on the Philadelphia Stock Ex-
change as late as 1876 was that “members may call up the various
stocks of any chartered company, whether on the regular list or not.”
As their growth in trading volumes and prestige enabled them to
impose formal listing agreements and listing fees upon issuers, many
of these exchanges came to abolish unlisted trading entirely, as the
New York Stock Exchange has done, or to restrict it to issues listed
upon other leading exchanges® A resolution adopted by the Bos-
ton Stock Exchange in 1869 provided that “securities dealt in at the
New York or Philadelphia Stock Exchanges may be called once,
after the regular list, without charge . . .” The rule on the Philadel-
phia Stock Exchange by 1932 was that no securities could be admit-
ted to unlisted trading which were not listed on the New York Stock
Exchange, New York Curb Exchange, as it was then styled, Boston
Stock Exchange, Pittsburgh Stock Exchange, or Chicago Stock
Exchange.

The American Stock Exchange (known as the New York Curb
Exchange until 1953) is the principal center of exchange trading on
an unlisted basis. In 1931-32 it had over 1,800 stock and 850 bond
issues on its unlisted roster. As a result of the New York State At-
torney General’s examination of unlisted trading practices, the num-
ber was substantially reduced during 1933-84 by removal of issues
inactively traded on the Exchange. The New York Produce Exchange
provided facilities for security trading from 1928 to 1935, and had
about 750 stock and 150 bond issues available for unlisted trading. The
New York Real Estate Securities Exchange operated from 1929 to
1941, and had about 100 stock and 200 bond issues available for trad-
ing on an unlisted basis. A number of other exchanges on which
unlisted trading occurred ceased to operate in the early days of the

2t The listing process has had a long evolution. As early as 1847, the New York Stock
Exchange called for transfer books to be located in New York City. Its Committee on
Stock List, created in 1869, promulgated rules protecting against forgery and over-issuance
of securities, and sought to obtain statements of condition and lists of officers of issuers.
The regular files of printed listing statements date from 1884. By 1900, the Exchange had
commenced to call upon applicants for agreements to publish detailed statements and
annual reports. The issuers’ agreements with the Exchange became more comprehensive
over the years, providing for periodic earnings statements, independent auditing, prompt
notifications of issuer actions affecting their security holders, ete. With the advent of
the Commission, the requirements of the listing agreements were supplemented by the
requirements for registration along with listing.
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Commission. The net number of securities admitted to unlisted
trading on the exchanges prior to 1934 is not available, but clearly ran
into thousands.

Under section 12(f) of the Securities Exchange Act of 1934 22 the
Commission may approve applications by national securities exchanges
to admit securities to unlisted trading privileges without action on the
part of the issuers, if it finds such admissions are necessary or appro-
priate in the public interest or for the protection of investors. Such
admissions impose no duties on issuers beyond any they may already
have under the act. Section 12(f) provides for three categories of
unlisted trading privileges. Clause (1) provides for continuation of
unlisted trading privileges existing on the exchanges prior to March
1, 1984. Clause (2) provides for granting by the Commission of
applications by exchanges for unlisted trading privileges in securities
listed on other exchanges. Clause (8) provides for granting by the
Commission of applications for unlisted trading privileges condi-
tioned, among other things, upon the availability of information sub-
stantially equivalent to that required to be filed by listed issuers.

Included under clause (1) of section 12(f) are securities which had
unlisted trading privileges on some exchanges prior to March 1, 1934,
and (a) were also listed and registered on some other exchange or
exchanges, or (b) were admitted only to unlisted exchange trading.
Issuers of securities in group (a) are subject to the statutory reporting
requirements by reason of the listing and registration of their securi-
ties. Issuers of securities in group (b) may or may not be issuing
public reports. Of the issues in group (b), only 246 stock and 20
bond issues remained in that status as of June 30, 1959. The attri-
tion has been due to many factors. Bond and preferred stock
issues have been retired. Companies have merged or liquidated.
Marginal exchanges opening around the 1929 peak of market activity
ceased operations thereafter. Many leading common stocks traded
on an unlisted basis have subsequently been listed or exchanged for
listed stocks of merging companies.

The stocks with only unlisted trading privileges on the exchanges
had an aggregate market value of $21.4 billion as of December 31,
1958. Standard Oil (New Jersey) held 52.5 percent of this total in
stocks of Creole Petroleum Corporation, Humble Oil & Refining Com-
pany, Imperial Oil Limited, and International Petroleum Company,
Limited. An additional 17.5 percent of the total was of 58 issues of

2 The original bills proposed abolition of unlisted trading on stock exchanges. The
proposals were opposed by the American Stock Exchange and other smaller exchanges
as presenting too sharp a transition. Congress directed the Commission to study the
problem and submit its recommendations, which was done in a “Report on Trading in
Unlisted Securities upon Exchanges,” dated January 3, 1936. The recommendations
were adopted and the present section 12(f) was enacted in May 1936,
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55 issuers reporting as fully as though they were listed, by reason of
registrations under the Securities Act, the Public Utility . Holding
Company Act, the Investment Company Act, or because the issuers
in'some cases had other secirities listed on registered exchanges. .The
residue in public hands of such unlisted stocks accordingly amounted
to’ only. about $6.5 billion, and of this amount, about $4.2 billion was
of 70 .Canadian and other foreign stocks and American depositary
receipts-for foréign shares. The reported volume of trading on the
exchanges in stock admitted to unlisted trading only, for the cilendar
year 1958, was about 82.3 million shares or about 2.5 percent of the
total share volume on all the exchanges. Over 90 percent of this 32.3
million share volume was on the American Stock Exchangé. K

+ Unlisted trading privileges on exchanges in issues listed and reg-
istered on other exchanges, granted under clause (1), are for the life
of. the issue, while those granted under clause (2) are only for the
diuration of the issue’s listing and registration on another exchange.?
The number of unlisted trading privileges* granted under .clause
(1), in‘issues listed ‘on other exchanges, were 991 in stocks and 75
in bonds on"December 31, 1935. Similar privileges were' thereafter
granted under clause (2) for 1,410 stock -issues and 8 bond issues.
Mergers of éxchanges, mergers of issuers, etc., have reduced the num-
ber of such privileges, which as of June 30,1959, comprised 1,492 'in
stocks and 1 in bonds. The reported volume of trading on the ex-
changes pursuant to these unlisted trading privileges for the calendar
year 1958 was about 38.7 million shares or about 8 percent of the total
share volume on all the exchanges. About 15 percent of this 38.7
million share volume was on the American Stock Exchange and 85
percent was on the regional exchanges

On June 30, 1959, unlisted trading privileges existed pursuant to
clause (3) of sectlon 12( 1) -in only 12'bond and 4 stock issues, and 2 of
the stock issues have alsc become ‘listed on other exchanges There
have been no applications under clause (3) since 1949

Applxcauons for Unlisted Tradmg Privileges

Apphcatlons by exchanges for unlisted tradlng privileges i in stocks
hsted on other exchanges, ‘made pursuant to clause (2) of section 12(f)
of the Securities Exchange Act, were granted by the Commlssmn
durmg the fiscal year ended June 30, 1959 as follows: '

o 0
B Ordlnarily,- delisting occurs upon termination of the existence of an issue, and so.the
unlisted trading privileges therein, whether under clause (1) or clause (2), also end,
Occasionally, however, an unlisted trading privilege on one exchange granted under, clause
(1) has continued after the-issue has been delisted from another exchange upon applica-
tion by the.issuer or by the exchange or because a listing was dropped upon merger of
exchanges. Currently, 4 such unlisted trading privileges continue in stocks whlch were
formerly listed on other exchanges.

2 The number of trading privileges is greater than the number of Issues because there
may be trading privileges in an issue on more than one exchange.
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Stock exchange: .. . . ' o - Number of stocke
-American___. ' ‘ — : 2
Boston N y 20
Cincinnati_ ; G Sl : -1

' Detroit . : - e 10
Midwest — —t : ' i : o1

. .Pacifie Coast Lo . — : T
Philadelphia-Baltimore_: _— - e 27
Pittsburgh_________ . _________________ i
69

‘Rule 12f-2 under section 12(f) of the Securltles Exchange Act
provides that when a security admitted to unlisted tradmg on .an
exchange is changed in more than certain stipulated minor respects,
the exchange may apply for Commission determination that the un-
listed tradmg privileges may continue on the ground that the changed
security is substantially equivalent to the security theretofore ad-
mitted to unlisted trading privileges. During the fiscal year 'the
Commission granted applications by the American Stock Exchange
for continuance of unlisted trading under this rule in three stock
issuesand two bond issues.

BLOCK DISTRIBUTIONS REPORTED BY EXCHANGES

~ Rule 10b—2 under the Securities Exchange Act of 1934 in substance
prohibits any person participating or otherwise financially interested
in the primary or; secondary distribution of a security from paying
‘any other person for soliciting a third person to buy any security of
‘the same issuer on a national securities exchange. This rule is an
antimanipulative rule adopted under section. 10 (b) of the act which
makes it unlawful for s any person to use any manipulative-or decep-
tive device or contrivance in.contravention of Commission rules pre-
scribed in the public interest or for the protection of investors. . Para-
graph (d) of .rule 10b-2 exempts transactions where compensation is

paid pursufmt to the terms of a plan, filed by a national securities
exchanae and: declared _effective by the Commission, authorizing the
payment of such ,compensation in connhection with the dlstrlbutlon
The Commlssmn in its, declaration may impose such terms and condi-
tlons upon such plan as it deems necessary or ‘1ppropr1ate in the pubhc
1nterest or for the protection of investors.

At the present time two types of, plans are in eﬁ'ect to permlt a
block of securities to be distributed through the facilities of a national
securities exchange when it has been determlned by the exchange that
the. regular m'lrlxet on the floor of the exch‘lnge cannot absorb the
p‘trtlculfu' block within.a reasonable time and at a.reasonable price
or prices. These plans have been designated the “Special Offering
Pl‘m,” essentnlly a fixed price oﬁ'ermfr bflsed on the market prlce,

f
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and the “Exchange Distribution Plan,” which is a distribution “at
the market.” Both plans contemplate that orders will be solicited off
the floor but executed on the floor. Each plan contains certain anti-
manipulative controls and requires specified disclosures concerning the
distribution to be made to prospective purchasers.

In addition to these two methods of distributing large blocks of
securities on national securities exchanges, blocks of listed securities
may be distributed to the public by a “Secondary Distribution” on
the over-the-counter market, after the close of exchange trading. The
exchanges generally require members to obtain the approval of the
exchange before participating in such secondary distributions.

The following table shows the number and volume of special offer-
ings and exchange distributions reported by the exchanges having
such plans in effect, as well as similar figures for secondary distribu-
tions which exchanges have approved for member participation and
reported to the Commission :

Total sales—12 months ended December 31, 1958

Shares in Value (thou-
Number offer Shares sold sands of
dollars)
Special offerings. ... e 5 93, 445 88, 152 3,286
Exchange distributions - 38 620, 806 619, 876 29, 454
Secondary distributions 122 9, 321, 712 9, 508, 506 361, 886

6 months ended June 30, 1959 28

Special offerings 1 28, 000 28, 500 1, 650
Exchange distributions. . 14 334, 906 206,119 14, 683
Secondary distributions._..... - 89 10, 214, 617 10, 503, 726 455, 764

MANIPULATION AND STABILIZATION
Manipulation

The Exchange Act describes and prohibits certain forms of matip-
ulative activity in any security registered on a national securities
exchange. The prohibited activities include wash sales and matched
orders effected for the purpose of creating a false or misleading
appearance of trading activity in, or with respect to the market for,
any such security; a series of transactions in which the price of such
security is raised or depressed, or in which actual or apparent active
trading is created for the purpose of inducing purchases or sales of
such security by others; circulation by a broker, dealer, seller, or
buyer, or by a person who receives consideration from a broker, dealer,
geller or buyer, of information concerning market operations con-
ducted for a rise or a decline in the price of such security; and the
making of any false and misleading statement of material information
by a broker, dealer, seller, or buyer regarding such security for the
purpose of inducing purchases or sales. The act also empowers the

2 Detalls of these distributions appear in the Commission’s montbly statistical bulletin. For dats for
prior years see appendix table.
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Commission to adopt rules and regulations to define and prohibit the
use of these and other forms of manipulative activity in any security
registered on an exchange or traded over the counter. '

The Commission’s market surveillance staff in its Division of Trad-
ing and Exchanges in Washington and in its New York Regional
Office and other field offices studies the tickertape quotations of secu-
rities listed on the New York Stock Exchange and on the American
Stock Exchange, the sales and quotation sheets of the various regional
exchanges, and the bid and asked prices published by the National
Daily Quotation Service for about 6,000 unlisted securities for any
unusual or unexplained price variations or market activity. The
financial news ticker, leading newspapers, and various financial pub-
lications and statistical services are also closely followed.

When unusual or unexplained market activity in a security is
observed, all known information regarding the security is examined.
and a decision made as to the necessity for an investigation. Most
investigations are not made public so that no unfair reflection will
be cast on any persons or securities and the trading markets will not
be upset. These investigations, which are conducted by the Commis-
sion’s regional offices, take two forms. A preliminary investigation
or “quiz” is designed to discover rapidly evidence of unlawful activity.
1f no violations are found, the preliminary investigation is closed. If
it appears that more intensive investigation is necessary, a formal
order of investigation, which carries with it the right to issue sub-
poenas and to take testimony under oath, is issued by the Commission.
It violations by a broker-dealer are discovered, the Commission may
institute administrative proceedings to determine whether or not to
revoke his registration or to suspend or expel him from membership
in the National Association of Securities Dealers, Inc., or from a
national securities exchange. The Commission may also seek an in-
junction against any person violating the act and it may refer infor-
mation obtained in its investigation to the Department of Justice
recommending that persons violating the act be criminally prosecuted.
In some cases, where State action seems likely to bring quick results
in preventing fraud or where Federal jurisdiction may be doubtful,
the information obtained may be referred to State agencies for State
injunction or criminal prosecution.

The Commission is much concerned with indications of increased
manipulative activity in present securities markets. Accordingly, the
Commission has placed greater emphasis in its enforcement work
upon the detection and prevention of manipulation and a substantial
number of investigations are now in progress in this area.?

Active securities markets are particularly susceptible to manipula-
tion because of the ease with which public interest can be generated.

» Securities Exchange Act Release No. §5927.
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Deévious schemes may.be employed to take advantage of this public
interest. - These include schemes to increase the quoted overthe-
counter prices for relatively obscure issues being distributed without
registration in asserted reliance upon.some exemption, or the creation
of fictitious-markets for such issues. Such schemes are not uncommon
in connection with distributions effected by-“boiler rooms.”. These
activities when conducted .with ingenuity through numerous.. inter-
mediaries are difficult to detect: Persons engaged in, or, proposing
distribution of a $ecurity. not, outstanding in the hands of the ,public
may place orders for the purchase and. sale of. small amounts of a
security with -numérous brokers and dealers, or arrange to have others,
do this, with the result that such brokers:and dea.lers will publish
quotations for.the security at- prices spemﬁed in the orders, thus
creating the appearance. of an active over-the—counter market {or the
security, when in fact no such market exists except as- generated by
the distributors. :'When the distribution is completed, the orders are
withdrawn and the “market” disappears.

The investigation and prosecution of a mampulatlon case requlres
careful and painstaking work usually over.a period of many months.
Investors must be identified and interviewed, books and records of
brokers, dealers and others must be. exammed and anmlyzed and the
information thus obtained then; has to be- developed in a form. wh_lch
would permit its introduction in.evidence in legal proceedlngs

The following table shows the number of quizzes and formal in-
vestlgatlons pendiig at the beginning of fiscal 1959, the number
initiated in fiscal 1959, the number closed or completed during the
same perlod and .the number pending at the end of the. ﬁscal year

. Tradmg znvestzgatzons

. + -r|, Quizzes | Formal in-

; . ‘vestigations
Pending June 80, 1968 - - o ool e L, . 48 ~ 8
Initiated during ﬂscal year R ) 89 o

: s T8
Closed or eomp!eted during fiseal year...._ I e mmmmmmmcmeoae et 85"
Changed to formal during fiscal year. il . o - s 3,
S S T LA S ST AR N 58 .

Pending at end of fiscal year. . oo de e tanoaa | 77 -1

"When securities are to be oﬁ'ered to the pubhc, thelr markets are
watched very ‘closely ‘to make' sure that the price is not unlawfully:
raised prior to or during the distribution. One thousand and fifty-five
reglstered offerings having a value 6f $15,657 million and 854 offer-
ings exempt under section 3(b) of the Securities Act, having a value
of ‘about $170 million were so observed during the: ﬁscal year. Two
hundred and seventy-four other offerings, such as secondary ~distri-
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butions and distributions of securities under special plans filed by the
exchanges, having a total value of $715 million, were also kept under
surveillance, : .

Stabilization

When, in 1934, the provisions of the Securities Exchange Act were )
being drafted Congress concluded that at times it would be necessary
to stabilize oﬁermas of securltles in order to raise funds for industry
and to protect existing investors while doing so. But rather than set
stabilizing standards as a matter of law, Congress delégated to the
Commission the authorlty to adopt rules to govern thJs little-under-
stood function. .

“When the Commission was orgamzed one of its first tasks was to
- study the subject of stabilizing, decide what was improper and con-
sider the adoptlon of rules. The prm(npal dxﬂ‘iculty has been that
stablhzmg is a form of market mampulatlon The problem was to
retain. the benefits while removing those antisocial practices ‘which
mlght cause loss to investors. The Commission’ proceeded slowly, as
many new facets of the problem were revealed, and it was difficult to
devise a simple formula which had the partlcularlty required in a
rule binding on all Who dealt in securltles, without literally stran-
glmg the business.

Until it gained more expertise in the field, the Commission encour-
aged issuers, underwrlters and their counsel to consult with it and the
staff concerning problems which might arise in this area. Each such
problem was judged on its own merits in the light of whether or not
the interests of investors might be adversely affected, As the Com-
mission gained experience, general prlnclples were laid down. Tt was
held, among other things, that stablhzmg was not improper if it did
no more than prevent or retard a price dechne during an offering; that
stabilizing purchases should be confined to the fewest transactions
necessary to accomplish such a purpose; that stabilizing levels must
be based on an existing mdependent market and not some level be-
heved desirable by the person stablhzmg, and that it was 1mproper
for a stabilizer to follow a rise in price too closely. Releases were is-
sued from time to time to publicize'the Commission’s viewpoint with
regard to stabilizing. In addition, the Commission expressed its
v1ewpomt in its decisions and opinions. ;

From time to time it was suggested that what had now become a
rather extensive list of 'settled practices be codified in specific rules,
but in various conferences, the industry claimed that any code must
necessarily be too rigid to allow for changing conditions.

However, on December 30, 1952, the Committee on Interstate and
Foreign Commeérce of the House of Represéentatives recommended
that the “Commission should earnestly and expeditiously grapple
with the problem of stabilization with the view of either the early
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promulgation of rules publicly covering these operations, or of recom-
mending to the Congress such changes in legislation as its experience
and study show now to be desirable.” The Commission therefore
undertook to codify the stabilizing practices which had been developed
over the years.

The Commission requested and obtained the assistance of the securi-
ties industry in formulating its stabilizing rules. An ad hoc com-
mittee of the public was formed. This committee conferred with and
submitted proposals to the staff, which were considered by the Com-
mission together with the recommendations of the staff and views ob-
tained in a public hearing held prior to the adoption of the rules.

The rules as finally adopted are extremely technical. They have,
however, served well their purpose of facilitating distributions and
preventing unlawful manipulations. Rule 10b-6 restricts the trading
activities of those who issue or participate in the distribution of securi-
ties. Rule 10b-7 governs the times, methods and prices at which
stabilizing transactions are permissible. Rule 10b-8 deals with the
peculiar problems arising in an offering of securities through rights.
The Commission is continuously reexamining the effect of these rules
and if it appears necessary, it will amend them to conform to any
developing practice of the industry which appears to be in the public
interest.

During 1959 stabilizing was effected in connection with stock offer-
ings aggregating 32,097,212 shares having an aggregate public of-
fering price of $770,503,662 and bond offerings having a total offering
price of $129,038 300 In these offerings, stabilizing transactions re-
sulted in the purchase of 710,015 shares of stock at a cost of $18,146,077
and bonds at a cost of $2,938,340, and 4,461 stabilizing reports show—
ing purchases and sales of securities eﬂected by persons conducting
the distribution were received and examined during the fiscal year.

INSIDERS’ SECURITY HOLDINGS AND TRANSACTIONS

Section 16 of the act is designed to prevent the unfair use of confi-
dential information by directors, officers and principal stockholders by
giving publicity to their security holdings and transactions and by
removing the profit incentive in short term trading by them in equity
securities of their company. Such persons by virtue of their position
may have knowledge of the company’s condition and prospects which
is unavailable to the general public and may be able to use such infor-
mation to their personal advantage in transactions in the company’s
securities. Provisions similar to those contained in section 16 of the
act are also contained in section 17 of the Public Utility Holding
Company Act of 1935 and section 30 of the Investment Company Act
of 1940,
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Ownership Reports

Section 16(a) of the Securities Exchange Act requires every person
who is a direct or indirect beneficial owner of more than 10 percent of
any class of equity securities (other than exempted securities) which
is registered on a national securities exchange, or who is a director or
officer of the issuer of such securities, to file reports with the Commis-
sion and the exchange disclosing his ownership of the issuer’s equity
securities. This information must be kept current by filing subsequent
reports for any month in which a change in his ownership occurs.
Similar reports are required by section 17(a) of the Public Utility
Holding Company Act of officers and directors of public utility hold-
ing companies and by section 30(f) of the Investment Company Act
of officers, directors, principal security holders, members of advisory
boards and investment advisers or affiliated persons of investment
advisers of registered closed-end investment companies. .

All ownership reports are available for public inspection as soon as
they are filed at the Commission’s office in Washington and reports
filed pursuant to section 16(a) of the Securities Exchange Act may
also be inspected at the exchanges where copies of such reports are
filed. In addition, for the purpose of making the reported informa-
tion available to interested persons who may not be able to inspect
the reports in person, the Commission summarizes and publishes such
information in a monthly “Official Summary of Security Transactions
and Holdings,” which is distributed by the Government Printing
Office on a subscription basis. Increasing interest in this publication
is evidenced by the increase in the total circulation from a rate of about
6,000 at the end of the 1958 fiscal year to more than 8,000 at the end of
the 1959 fiscal year.

During the fiscal year, 39,275 ownership reports were filed. This
represents a considerable increase over the 33,126 reports filed during
the 1958 fiscal year. The following table shows details concerning
reports filed during the fiscal year ended June 30, 1959.

Number of reports filed during fiscal year 1959
Securities Exchange Act of 1934 : %

Form 4__ _________ o~ — 33, 848
Form 5. 660
Form 6__ e 3, 650

Total _ e 38, 058

27 Form 4 18 used to report changes in ownership; Form § to report ownership at the
time an equity security of an insurer s first registered on a national securities exchange;
and Form 6 to report ownership of persons who subsequently become officers, directors or
principal stockholders of the issuer.
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Public Utility Holding Company Act of 1935 : *

Form U-17-1___ ___ e 23
Form U-17-2 e 343
Total___ e 366
Investment Company Act of 1940 :*
Form N-30F-1_.. e 488
Form N-30¥F-2_____ . 363
Total e 851
Grand total O 39, 275

Recovery of Short-Swing Trading Profits by Issuer

In order to prevent insiders from making unfair use of information
which may have been obtained by reasen of their relationship with a
company, section 16 (b) of the Securities Exchange Act, section 17 (b)
of the Public Utility Holding Company Act, and section 30(f) of the
Investment Company Act provide for the recovery by or on behalf
of the issuer of any profit realized by insiders from certain purchases
and sales, or sales and purchases, of securities of the company within
any period of less than 6 months. The Commission has certain ex-
emptive powers with respect to transactions not comprehended within
the purpose of these provisions, but is not charged with the enforce-
ment of the civil remedies created thereby.

REGULATION OF PROXIES

Scope of Proxy Regulation

Under section 14(a) of the Securities Exchange Act, 12(e) of the
Public Utility Holding Company Act of 1935, and 20(a) of the In-
vestment Company Act of 1940 the Commission has adopted regulation
14 requiring the disclosure in a proxy statement of pertinent informa-
tion in connection with the solicitation of proxies, consents and
authorizations in respect of securities of companies subject to those
statutes. The regulation also provides means whereby any security
holders so desiring may communicate with other security holders
when management is soliciting proxies, either by distributing their
own proxy statements or by including their proposals in the proxy
statements sent out by management.

Copies of proposed proxy material must be filed with the Commis-
sion in preliminary form prior to the date of the proposed solicitation.
Where preliminary material fails to meet the prescribed disclosure
standards, the management or other group responsible for its prepa-

% Form U~17-1 is used for initial reports and Form U-17-2 for reports of changes of
ownership.

2 Form N-30F-1 is used for Initial reports and Form N-30F-2 for reports of changes
of ownership,
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ration is notified informally and given an opportunity to avoid
such defects in the preparation of the proxy material in the definitive
form in which it is furnished to stockholders. .

L

Statistics Relating 10 Proxy Statements

During the 1959 fiscal year 1,975 proxy statements in definitive form-
were filed under the Commlssmn s regulation 14 for the solicitation of
proxies of security holders; 1,959 of these were filed by management
and 16 by nonmanagement groups or individual stockholders. - These
1,975 solicitations related to 1,814 companies, some 150 of which had
more than one solicitation during the year, generally for a special
meeting not involving the election of directors. '

There were 1,790 solicitations of proxies for the election of dlrectors,
152 for special meetings not involving the election of directors and 33
for assents and authorlzatlons for actions not involving a meetmg of
security holders or the election of directors.

In addition to the election of directors, the decisions of securlty
holders were sought through the solicitation in the 1959 fiscal year
of their proxies, consents and authorlzatlons with respect to the
following types of matters: :

Mergers, consohdatlons acquisitions of businesses, purchases and sales of

property, and dissolutions of companies 103

Authorizations of new or additional securities, modlﬂcatlons of exlstlng
-gecurities, and recapitalization plans (other than mergers, consolida-

tions, ete.) — 270
Employee pension and retirement plans (including amendments to exist-

ing plans) —— - T1
Bonus, profit-sharing plans and deferred compensation arrangements (in- .

cluding amendments to existing plans and arrangements) _______________ 21
Stock option plans (including amendment to existing plans)_____________ 178
Stockholder approval of the selection of management of independent audi-

tors S —— 608
Miscellaneous amendments to charter and by-laws, and miscellaneous other

matters (excluding those involved in the preceding matters) ______.____ 410
Stockholder Proposals ) ’ ‘

During the 1959 fiscal year, 48 stockholders submitted a total of 156
proposals which were included in the 99 proxy statements of 99 com-
panies under rule 14a-8 of regulation 14.

Typical of such stockholder proposals submitted to a vote of security
holders were resolutions relating to amendments to charters or by-laws
to provide for cumulative voting for the election of directors, limi-
tations on the granting of stock options and their exercise by key
‘ employees and management groups, the sending of a post-meeting
report to all stockholders, changing the place of the annual meeting
of stockholders and the approval by stockholders of management’
selection of independent auditors.

The management of 20 companies oniitted from their proxy state-
ments under the Commission’s Tule 14a-8 a total of 65 additional pro-

529623—59——9
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posals submitted by 25 individual stockholders. The principal reasons
for such omissions and the numbers of times each such reason was
involved (counting only one reason for omission for each proposal
even though it may have been omitted under more than one provi-
sion of rule 14a-8) were as follows;

(a) 18 proposals related to the ordinary conduct of the company’s
business;

(b) 17 proposals involved the election of directors;

(¢) 13 proposals concerned a personal grievance against the com-
pany;

(d) 11 proposals were not a proper subject matter under State law;

(e) 5 proposals were resubmitted after not having received suffi-
cient affirmative votes at a previous meeting; and

(f) 1proposal was not submitted timely.

Ratio of Soliciting to Non-Soliciting Companies

Of the 2,236 issuers that had securities listed and registered on
national securities exchanges as of June 30, 1959, 1,985 had voting
securities so listed and registered. Of these 1,985 issuers, 1,544 or
78.7 percent, solicited proxies under the Commission’s proxy rules
during the 1959 fiscal year for the election of directors.

Proxy Contests

During the 1959 fiscal year, 19 companies were involved in proxy
contests when nonmanagement persons filed detailed statements as
participants, or proposed participants, under the requirements of
rule 14a-11 when proxies are to ke solicited from stockholders for the
election of directors. A total of 259 persons, including both manage-
ment and nonmanagement, filed such statements in 11 cases for control
of the board of directors and in 8 cases for representation on the
board.

Management retained control in 8 of the 11 contests, opposition
nominees won in 2, and 1 was settled by negotiation. Of the 8 cases
where representation on the board was involved, management retained
all places on the board in 5 and in the other 3 cases nonmanagement
persons were elected to the board.

REGULATION OF BROKER-DEALERS AND OVER-THE-COUNTER
MARKETS

Registration

The Securities Exchange Act requires under section 15(a) that
brokers and dealers, with certain exceptions, using the mails or in-
strumentalities of interstate commerce to engage in securities trans-
actions on the over-the-counter market must register with the Com-
mission. Brokers and dealers whose business is exclusively intrastate
or exclusively in exempt securities are not required to register.
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The chart below sets forth statistics regarding the registration of
brokers and dealers and applications for such registration during the
fiscal year 1959.

Effective registrations at close of preceding fiscal year__________________ 4, 752
Applications pending at close of preceding fiscal year 60
Applications filed during fiscal year 944
Total —_ _ P 5, 756
Applications denied et e 4
Applications withdrawn_._____ ——e 21
Applications cancelled__._.________ e 1
Registrations withdrawon____________________________ 632
Registrations cancelled —— e e 59
Registrations revoked _______________ ____________________ 41
Registrations suspended ___. . ___ o ___ 5
Registrations effective at end of year__._______________________________ 4, 907
Applications pending at end of year — 87
Less: 5, 767
Suspended registrations revoked during year_______________________ *]
Total . e 3, 756

*23 registrations were in suspension at close of the fiscal year.

Administrative Proceedings

Section 15(b) of the Securities Exchange Act provides that the
Commission shall revoke a firm’s broker-dealer registration or deny
broker-dealer registration to an applicant if, after appropriate notice
and opportunity for hearing, it finds such action is in the public in-
terest and that the registrant or applicant or any partner, officer, di-
rector or other person directly or indirectly controlling or controlled
by such broker-dealer or applicant is subject to one or more of the dis-
qualifications set forth in the act. In addition, pending final deter-
mination whether any registration shall be revoked, the Commission
shall by order suspend such registration if after appropriate notice
and opportunity for hearing, suspension shall appear to the Commis-
sion to be necessary or appropriate in the public interest or for the
protection of investors.

The disqualifications referred to above, are briefly :

(1) conviction in the past 10 years of a felony or misdemeanor
involving the purchase or sale of securities or any conduct
arising out of business as a broker-dealer;

(2) willful false or misleading statements in the application or
documents supplementing the application;

(3) injunction by a court of competent jurisdiction from engag-
ing in any conduct or practice in connection with the pur-
chase or sale of securities; and
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(4) willful violation of any of the provisions of the Securities
Act of 1933 or the Securities Exchange Act or any of the
Commission’s rules and regulations thereunder.

Under section 15A of the Securities Exchange Act brokers and

dealers may be suspended or expelled by the Commission from mem-
bership in a national securities association, and under section 19(a) (3)
from national securities exchanges, for violations of the federal secu-
rities laws or the regulations thereunder. Registration may not be
denied to an applicant absent evidence of misconduct specified in the
act. Other factors, such as bad reputation or character, lack of
experience in the securities business or even conviction of the appli-
cant of a felony unrelated to securities transactions, do not constitute
statutory grounds for denial of registration as a broker-dealer.
« Section 15A (b) (4) of the Securities Exchange Act of 1934 provides
that in the absence of the Commission’s approval or direction, no
broker or dealer may be admitted to or continued in membershlp in
‘a national securities association if the broker or dealer or any partner,
officer, director or controlling or controlled person of such broker or
dealer was a cause of any order of revocation or suspension or expul-
sion from membership which is in effect. An individual named as
such a cause often is subject to one or more statutory disqualifications
under section 15(b) and his employment by any other broker-dealer
thus could also become a basis for broker-dealer revocwtlon proceed
ings against the new employer.

The following statistics deal, among other things, with admmls-
trative proceedings instituted to deny and revoke registration and
to suspend.and expel from membership in an exchange or a national
securities association : '

Proceedings pending at start of fiscal year to:

Revoke. registration e 20
Revoke registration and suspend or expel from NASD or exchanges.___. 25
Deny registration to applicants___ . ____________ - 5

Total proceedings pending. N —— R ——- 50

3 . . ! =

Proceedings instituted during fiscal year to:

Revoke registration - 60
Revoke registration and suspend or expel from NASD or exchanges_.__. 43
Deny reglstratlon to applicants _— . 8

Tota! proceedings instituted S —ew 111

’ H p—

Total proceedi_ngs current during fiscal year____ . __________.___ 161
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Disposition of Proceedmgs
Proceedmgs to revoke registration:

Dismissed on withdrawal of registration e 5
" Registration revoked : ‘ 21

Total S A oo .26

T
1

-II

Proceedings to revoke reglstratlon and suspend or expel from NASD or
exchanges:’ . )

Registration revoked -6
Reglstratlon revoked and firm expelled from NASD .14
' Dismissed on withdrawal of reglstration .3
Dismissed—registration and- membershlp permltted ‘to continue in
effect 5
Suspended for a period of time from NASD 1
Total ‘ ' S " 29
Proceedings to deny registration to applicant: .‘ '
Registration denied ‘ ! T4
Dismissed on withdrawal of application TS 1
‘Dismissed—application permitted to become effective 2
"Total ' 1
_ Total proceedings disposed of : : - il 62
Proceedings pending at end of fiscal year to: )
Revoke registration . 54
Revoke registration and suspend or expel from NASD or exchanges_;T_ ; 89
Deny registration to applicants - 8
- MTotal proceedings pending at end of fiscal year . ‘. 99
Total proceedings accounted for 161

Admmlstratlve proceedings in which action was taken during the yean
1ncluded the following:

Suspe'nsion Proceedings

During the past year the Commission suspended the registration of
several broker-dealers pending final determination as to whether their
registrations should be revoked. Since suspension has the effect of
stopping all securities business by the registrant, this sanction is im-
posed only in the most serious type of cases where the 1Comm1ssmn-
finds, on the evidence adduced at a hearing, that such action is re-
quired, in the public interest and for the protection of investors.

. ‘A. G. Bellin Securities Corp.—The registrant was found, in connec-
tlon with the sale of unregistered stock in General Oils & Industries, to
have made false and misleading statements regarding; ,among_other
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things, prospects of profits, payment of dividends, increase in market
price, listing on exchange, merger, interest of officials of prominent
oil companies in General, and the issuers’ ownership of and production
from oil and gas properties. In addition, registrant was preliminarily
enjoined from selling stock of General.

The Commission, on the basis of these findings, held that a sufficient
showing had been made to require suspension of registration in the
public interest and for the protection of investors. In determining
this the Commission stated, “. . . we are required . . . to suspend
registration where the record before us on the suspension issue con-
tains a sufficient showing of misconduct to indicate the likelihood that
after hearings on the revocation issue registrant will be found to have
committed willful violations or any of the other grounds prescribed
with respect to the revocation in section 15(b) will be established, and
that revocation will be required in the public interest.” The Com-
mission also stated that under the suspension provision, “. . . we are
only directed to inquire into the question of whether the public interest
or the protection of investors warrants suspension, and there is no re-
quirement that suspension be based upon findings of willful violation
or the other grounds specified with respect to revocation.” *® At the
close of the fiscal year revocation proceedings were pending against
registrant.

Herman Bud Rothbard, doing business as Jonathan & Com-
pany.—Rothbard admitted that he filed a false and misleading finan-
cial statement with his application for registration, violated the net
capital rule, failed to amend his registration to disclose transfer of
control of his business, failed to file 2 required financial report, and
maintained materially deficient books and records and he consented
to suspension of his broker-dealer registration. The Commission con-
cluded that suspension was appropriate in the public interest and for
the protection of investors.? In addition, on June 30, 1959, the Com-
mission revoked Rothbard’s registration. This is discussed in more
detail later in this report.

Jean R. Veditz Co., Inc.—Registrant consented to suspension of its
broker-dealer registration. The Commission found suspension to be
appropriate in the public interest and for the protection of investors.
The order instituting proceedings charged registrant, Jean R. Veditz,
its president and sole stockholder, and Ben Goldstein, its sales man-
ager, with violation of the antifraud provisions of the federal securi-
ties laws in the offer and sale of stock of Universal Drilling Company.
Registrant and Veditz were stated in the order to have been enjoined
by the Supreme Court of New York, County of New York, from en-
raging in certain activities in connection with the purchase and sale

% Securities Exchange Act Release No. 5966 (May 18, 1959).
3 Securities Exchange Act Release No. 5797 (Oct. 17, 1958).
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of securities. Revocation proceedings against registrant were pend-
ing at the end of the fiscal year.*2

Philip Newman Associates, Inc.—In the latter part of 1958 regis-
trant’s books showed sales through the use of the mails of 124,520
unregistered shares of the common stock of Monarch Asbestos Co.,
Limited. Evidence at the suspension hearing established that, to
induce purchase of this stock, registrant made numerous false repre-
sentations, including among other things, that Monarch was an oper-
ating company with highly profitable production, and that Monarch’s
asbestos mine was adjacent to that of Johns-Manville Corporation and
contained asbestos superior to that produced by the latter. It was also
talsely represented that Johns-Manville Corporation had determined
to acquire or to merge with Monarch and that the market price of
Monarch stock had risen and would increase from $5 to $16 per share
in from 1 to 6 months. The Commission held that there had been a
sufficient showing of willful violations by registrant, including a
course of conduct replete with fraud, to make it necessary and appro-
priate in the public interest and for the protection of investors that
registrant’s registration be suspended until final determination on the
question of revocation. Proceedings on the question of revocation of
registrant’s broker-dealer registration were pending at the end of the
fiscal year.®

Alexander Dvoretsky, doing business as Dennis & Company.—
The Commission found on the basis of stipulations entered into by
Dvoretsky that he employed individuals who were permanently en-
joined from engaging in certain securities practices and that he will-
fully violated provisions of the Securities Exchange Act and rules
thereunder in that his application for registration denied existence
of such injunctions and that he failed to file any correcting amend-
ment to the application to state their existence. He was also found
to have willfully violated the Commission’s net capital rule and books
and records requirements. These violations, the consent and the
record so far made, were held to be a sufficient showing to require sus-
pension of registration in the public interest and for the protection of
investors. At the end of the fiscal year proceedings to revoke
Drvoretsky’s registration were still pending.®

Denial Proceedings

Kelly Rubenstein, Inc.—William Rubenstein, president and a di-
rector of applicant, was found by the Commission to have willfully
made a false and misleading statement in the broker-dealer applica-
tion of Washington Securities Corporation. Both Rubenstein and
Washington were found to have willfully violated section 15(b) of the
Securities Exchange Act of 1934 and rule 15b-2 thereunder in not

" Securities Exchange Act Release No. 5843 (Dec. 23, 1958).

3 Securities Exchange Act Release No. 5856 (Jan. 15, 1959).
* Securities Exchange Act Release No. 5952 (May 12, 1059).
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promptly filing an amendment correcting the inaccuracy of this in-
formation. In addition,the Commission found that Rubenstein, while
president, treasurer and a director of Keith Richard Securities Corp.
caused that firm to willfully violate Commission rules concerning
keeping of books and records. Under all the circumstances, the Com-
mission found it in the public interest to deny the application of
applicant and found Rubenstein to be a cause of the denial. How-
ever, the order stated that the above findings did not necessarily mean
that Rubenstein was permanently barred from registration or from
employment by a registered broker-dealer in a supervised capacity
upon a proper showing,3s

Alan Russell Securities, Inc.—The Commission denied broker-
dealer registration to applicant and named Nathan L. Batterman and
Omos Maiers as causes of the denial. The action was based on a per-
manent injunction issued by the United States District Court for the
Southern District of New York against applicant, Batterman and
Maiers. The decree, entered by consent, enjoined applicant, Batter-
man and Maiers from making untrue and misleading statements in
connection with the sale of International Ceramic Mining Limited
stock in violation of the antifraud provisions of the Securities Act.

Leonard Burton Corporation.—Broker-dealer registration was
denied applicant and Leonard Burton was named the cause of denial
based on willful violations of the antifraud provisions of the Securi-
ties Act of 1933 and the Securities Exchange Act.

The Commission found that Leonard Burton while employed as a
cecurities salesman by Steven Randall & Co., Inc. made misleading
representations in connection with the offer or sale of Texas Union
Oil Company stock. Burton represented that there would be no com-
missions on the sale of the stock and failed to state that Steven Ran-
dall & Co., Inc. was selling the stock as principal. Burton also
presented an optimistic picture of large and quick increases in the
market value of the stock based on actual production without ap-
prising investors of the speculative and contingent factors known by
him. The statement that a stock is likely to go up was deemed to
imply, “. . . that there is an adequate foundation for such prediction
and there are no known facts which make such a prediction dangerous
or unreliable.” The Commission rejected registrant’s allegation that
the practicalities of merchandising the stock excused the registrant
from the requirements of disclosure necessary to render the statements
made not misleading.?

3 Securities Dxchange Act Release No. 5770 (Sept. 8, 1958).
3 Securities Exchange Act Release No. 5779 (Sept. 23, 1958).
3 Securities Exchange Act Release No, 5978 (June 4. 1959).
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Washmgton Securities Corporation.—The Commission dénied
broker-dealer registration to applicant and named Joseph Freundel
as a cause of denial. Freundel, president, director and sole stock-
holder of a,pphcant was permanently enjoined, with others, on’August
19, 1958, by the United States District Court for the District of New
Jersey from making untrue or misleading statements in connectlon
with the sale of common stock of Saskalon Uranium and Oils Limited.
On the basis of the injunction against Freundel and his control of
applicant, it was found in the public interest to deny applicant’s
registration.

Revocation Proceedings ) ,

* Pilgrim Securities, Inc.—This broker-dealer registration was re-
voked by the Commission on findings of fraud in the sale of securities,
sales of unregistered securities, making of false records, failure to
keep required records, failure to file promptly an amendment to the
registration application, filing of an amendment containing a false
statement and failure to file a report of financial condition for 1957
as required.

The Commission found that registrant and Joseph Leo Gruber, J r.
president of registrant, sold over 23,000 unregistered shares of Ea,gle
Oil and Supply Company to at least 32 investors.. In connection with
some of these sales Gruber and registrant made false representations
regarding a stock split, dividends, sales quotas and expected profits:
The Commission found Gruber to be a cause of the revocation.® .

John D. Ferris, doing business as Ferris & Co.—The Commission
found that Ferris engaged in the securities business without disclos-
ing that he was insolvent, issued bad checks, failed to pay for securi-
ties sold and delivered, and failed to meet his obligations arising from
the purchase and sale of securities. In addition, registrant failed to
furnish a customer a confirmation of sale, failed to comply with the
net capital rule, failed to maintain accurate and current books and
records and failed to file a report of financial condition for 1956. Ac-
cordingly, the broker-dealer registration of Ferris was revoked. The
Commission held, “The conduct of a securities business involves im-
plied representations of solvency and a readiness and ability to meet
all attendant obligations as they arise and to consumate transactions
in the usual manner in accordance with trade custom.” By failure to
disclose his insolvency and repeated failure to meet his responsibilities
in connection with his securities transactions, Ferris was held to have
engaged in a course of conduct which operated as a fraud and deceit

3 Securities Exchange Act Release No. 5899 (Mar. 16, 1959).
® Securities Bxchange Act Release No. 5958 (May 15, 19859).
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upon ‘persons with whom he conducted business in violation of the
antifraud provisions of the Securities Act of 1933 and the Securities
Exchange Act.*

Sills and Company.—In this case also revocation was in part based
on effecting securities transactions without disclosing insolvency. In
addition, the Commission found that registrant converted to its own
use customer’s funds in connection with the purchases and sales of
securities, filed a false financial report, failed to comply with the net
capital rule, failed to keep accurate books and records, and failed to
correct information in its registration application. It was determined
that registrant and Robert Bernard Sills, president and a director of
registrant, converted to their own use funds of 19 customers, totaling
$28,240, which had been obtained upon the false representation that
registrant would use funds for the purpose of purchasing securities
for the customers. The Commission named Sills as a cause of the
order of revocation.®*

William Rex Cromwell, doing business as Cromwell & Co.—
Revocation of Cromwell’s registration was based in part on his retain-
ing funds received from the sale of securities for customers, amount-
ing to $15,700, for periods of from 2 to 5 years. Also, Cromwell mis-
appropriated funds received from customers for the purchase of
securities amounting to almost $9,000 and failed to return the money
or deliver the securities for periods of about 114 to 4 years. In addi-
tion, Cromwell was found to have failed to comply with the net capital

* Securities Exchange Act Release No. 5947 (May 8, 1959).

41 Securities Exchange Act Release No. 5919 (Mar. 27, 1959). On Pebruary 5, 1959,
Sills and Arthur P. Green, sales manager for Sills and Company, were indicted by the
United States District Court for the Southern District of Florida. Both were charged
with violating the Securities Exchange Act by filing false information with the Commis-
sion and with violations of the antifraud provisions of the Securities Aet and the Mail
Fraud Statute.
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rule;ito make and keep current required books and records and to make
his books -and records available for reasonable inspection. He failed
to file a report of financial condition for the year 1957 and failed to
correct information in his registration application.*

. William Harrison Keller, Jr., . doing business as W. H. Keller,
Stockbroker.—The Commission revoked the broker-dealer registra-
tion of Keller based in part on the sale of securities to customers at
pricesinot reasonably related to and substantially in excess of prevail-
ing market prices as evidenced by registrant’s contemporaneous cost.
In 54 transactions. with customers whﬂe acting as principal, Keller
sold:securities at markups over cost ranging from 6.25 to 40 percent
-with profits to Keller of over $20,000, representing an average markup
of 1over 16 percent. Thirty—seVen.of these sales took place.on the
same day thatKeller purchased the securities, and in 13 of the trans-
actions involved the purcliases were eﬁected from other customers.
In ‘connéction.with all of these sales, Keller failed to disclose to the
customers. the prices paid for the securities or the current market
price established by other broker-dealers. In addition, Keller failed
to comply:with the net capital rule, to make and keep current required
books and: records, and to amend his application for registration to
disclose employment of a person subject to a court injunction. Also,
on April 29,1958, he was permanently enjoined from effecting securi-
ties transactions in violation of the net capital rule by the United
States District Court for the,Southern District of Indiana. Xeller
was also expelled from membershlp in the National Assocw.tlon of
Securities Dealers, Inc. -

- ‘Allied .Securmes Corporation.—The Commission revoked tlus
b10ke1 dealer’s registration and expelled it from membership in.the
‘National 'Association of Securities Dealers, Inc., naming Jack R.
Parkman and William E. Powell causes of the order of revocation
and-expulsion. The Commission found that registrant sold unregis-
tered securities of Life Insurance Company of South Carolina and
Georgia: Pacific. Underwriters, Inc.,’and made false and misleading
statements: concerning the market prices and value of these securities
and the financial.condition of the issuer. Additional grounds for
revocation were violation of the net capital rule, failure to keep saccu-
late booksand records and violation of reaulatlon T4 O

‘Richard A. Sebastian, doing business as Sebastian & Company.
Sebastmn sold'shares of Canada General Fund to a customer without
révealing :that -the stock was pledged to secure a loan and would not
promptly be released from such lien. In addition, Sebastian-violated
the: net - capltal rule and failed to keep .current required- books: and
e Securitieq Dxchange Act Release No 5917 (Mar. 25, 1959). T

43 Securities Exchange Act Release No. 5909 (Mar. 18, 1959).
4 Securities Exchange Act Release No. 5880 (Feb. 16, 1959).
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records. Consequently, the Commission revoked Sebastian’s regis-
tration and expelled him from membership in the National Associa-
tion of Securities Dealers, Inc.4s

Graham & Company.—The broker-dealer registration of Graham
& Company was revoked based on various false and misleading repre-
sentations made to purchasers of stock of Hard Rock Mining Co. and
Texas Adams Oil Company. These false representations included
statements concerning the market for and the price of Hard Rock
stock and statements that securities would be delivered to customers
promptly ; no disclosure was made of the fact that-the registrant and
Hard Rock were under common control. In addition, registrant
offered, sold and delivered stock of Hard Rock in violation of the
registration provisions of the Securities Act of 1933. Also, securities
in both these companies were sold at prices not reasonably related to
the current market prices. The Commission expelled registrant from
membership in the National Association of Securities Dealers, Inc.
and found E. W. Sterling Graham and Susan P. Graham causes of
the order of revocation and expulsion.*

J. H. Lederer Co., Inc.—Registrant was found by the Commission
to have sold over 1 million shares of stock of Continental Mining
Exploration, Limited at prices ranging from $2.85 to $3.70 per share
in violation of the registration requirements of the Securities Act of
19388. 'The shares were sold through long distance telephone solicita-
tion in which false and misleading statements were made concerning,
among other things, dividends to be paid, appreciation in the market
price and registration of the securities. The Commission revoked the
broker-dealer registration of J. H. Lederer Co., Inc., expelled regis-
trant from membership in the National Association of Securities
Dealers, Inc. and found Joseph Herbert Lederer a cause of the order
of revocation and expulsion.*” In addition, pursuant to a complaint
filed. by the Commission, the United States District Court for the
Southern District of New York permanently enjoined J. H. Lederer
Co., Inc., and Lederer from further violations of the registration pro-
visions of the Securities Act of 1933 in the offer and sale of the com-
mon stock of Continental Mining Exploration Limited.

. Shelley, Roberts & Company of California.—The Commission
found that Billy E. Boyle, president and controlling person of regis-
trant, while an officer and a director of another broker-dealer, caused
that broker-dealer to make various false and misleading statements
in the sale of stock of United Mercury Corporation in violation of the
antifraud provisions of the Securities Acts. These misrepresenta-
tions concerned, among other things, prospective increases in market
prices, guarantees against loss, and listing on an exchange. Also,

4 Securities Exchange Act Release No. 6876 (Feb. 12, 1959).
8 Securities Exchange Act Release No. 5864 (Jan. 27, 1959).
47 Securities Exchange Act Release No. 5848 (Dec. 29, 1958).
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Boyle was found to have caused the other.broker-dealer to extend
credit in violation of regulation T. Registrant was found to, have
refused to make its books and records available for reasonable ingpec-
tion. The ‘Commission revoked the broker-dealer registration of
Shelley, Robérts & Company of California and found Boyle a cause
of the revocation.*®

Gill-Harkness & Co.—This broker-dealer registration was revoked
by the Commission on findings that registrant solicited and eﬁ'ected‘
securities transactions without disclosing it was insolvent. Bruce A.
Johnston, registrant’s president and controlling stockholder, induced
customers with whom he was in a relationship of trust and confidence
to lend him funds and securities for purposes of supplying capital
to registrant and sold to other customers shares of stock in registrant,
and:failed to inform any of these customers of the registrant’s oper-
ating: losses and insolvency. "Alan D. Selditch, general manager of
registrant’s 'securities department, made false and misleading state-
ments in the offer and sale of registrant’s stock to two, customers.in
violation of the antifraud provisions of the Securities Acts.. He
represented that registrant was in good shape, had a capitalization
of $100,000, was expanding and would pay dividends, none of which
was true. Registrant. was found to have failed to keep accurate
books and records, violated the net capital rule and failed to correct
information in its registration application. The Commission’s order
of ‘revocation also expelled registrant from membership in the Na-
tional Association of Securities Dealers, Inc., and found Johnston and
Selditch causes of the order of revocation and .expulsion.®® ' .

Benjamin and Company, Inc., David Joel Benjamin, doing busi-
ness as Benjamin and Company.—David Joel Benjamin was found
by the Commission to have sold and delivered 243,000 shares of stock
ofi Hardy-Griffin Engineering Corporation in violation of the regis-
tration provisions of the Securities Act of 1933. Furthermore, a
notification and offering circular used in selling the securities con-
tained untrue statements concerning the sale of unregistered. stock
within the previous year, Benjamin’s ownership of shares of the stock,
payments made to Hardy-Griffin by its officers, directors, and pro-
motors, and the number of shares that would be outstanding upon'
completion of the offering,'all in violation of the antifraud. provi-
sions of ‘the Sécurities Acts. David Joel Benjamin was also found
to have violated the net capital rule and failed to make and keep
current required books and records. Based on this record, the Com-
mission revoked the broker-dealer registration of Benjamin, and Ben-
jamin & Company, Inc. In addition, the latter was expelled from

© Securities Exchange Act Release No. 5837 (Dec. 22, 1958).
4 Securities Exchange Act Release No. 5822 (Nov. 24, 1958).
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the National Association of Securities Dealers, Inc. and Benjamin
was found to be a cause of the order of revocation and expulsion.®

Whitney Phoenix Company, Inc.—The Commission revoked the
broker-dealer registration of registrant and found Strabo V. Claggett,
president and director of registrant, a cause of the order of revoca-
tion.

Registrant and Claggett offered and sold stock of Selevision West-
ern, Inc. (Western) and its parent, Selevision Corporation of Amer-
ica (Selevision) by means of false and misleading information in
wilful violation of the antifraud provisions of the Securities Acts.
The Western offering circular and other sales literature falsely stated
that registrant had increased its stock holdings in Selevision by pur-
chase of an additional 65,000 shares and contained optimistic state-
ments regarding Selevision’s business prospects and future opera-
tions, but failed to disclose that Selevision had recently discontinued
an important part of its business. Also, Claggett falsely stated to
two purchasers of Selevision’s stock that the stock would double or
triple in price and, “that things were rolling along like a house afire.”

Registrant sold Western’s securities pursuant to a filing with the
Commission under regulation A. However, in the offer and sale
of these securities, it used letters soliciting the purchase of the stock
which were not filed with the Commission as required. In addition,
registrant sold the stock in jurisdictions other than those indicated in
the filing. Since it failed to comply with the provisions of regulation
A, the exemption from registration was not available and the sale
and delivery of Western stock by registrant and Claggett was in
wilful violation of the registration requirements of the Securities Act
of 1933.

In addition, registrant violated the net capital rule, failed to com-
ply with record requirements and refused to permit inspection of its
records.5

Herman Bud Rothbard, doing business as Jonathan & Co.—The
Commission revoked the broker-dealer registration of Rothbard and
expelled him from membership in the National Association of Se-
curities Dealers, Inc. The Commission had previously suspended
his broker-dealer registration.s:

Rothbard, in the sale of about 40,000 shares of stock of U.S. Elec-
tronics Development Corporation (EDCOR), used circulars which
stated that EDCOR was operating at a profit and that a dividend
might be expected when in fact EDCOR had suffered losses and had
an earned surplus deficit. Based on these findings the Commission
held that Rothbard wilfully violated the antifraud provisions of the
Securities Acts.

% Securities Exchange Act Release No, 5798 (Oct. 21, 1958).
5 Securities Exchange Act Release No, 5995 (June 26, 1959).
% Securities Exchange Act Release No, 5797 (Oect. 17, 1958).
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Rothbard also violated the registration requirements of the Se-
curities Act of 1933 in that he sold 93,333 unregistered shares of
EDCOR’s stock. The sale of these shares was held not to be an
exempt private offering for it was clear that the purchasers took for
resale and not for investment and the ultimate offerees were members
of the general public.

In addition, Rothbard was in violation of the net capital rule on
several occasions, filed a false financial statement with his registra-
tion application, failed to amend his registration application to re-
flect a change in control, failed to keep required books and records and
failed to file a report of his financial condition for 1957.%

J. A. Latimer & Co., Inc.—The revocation of this broker-dealer
registration was based in part on false and misleading statements in
its application for registration concerning control of registrant. In
addition, the Commission found that registrant effected wash sales in
the stock of U.S. Hoffman Machinery Company and Artloom Com-
pany on the New York Stock Exchange, while Hyman Marcus, the
person who controlled registrant, was Chairman of the Board of each
of these companies. Moreover, registrant was found to have made
purchases of these securities while participating in the distribution
of such securities in violation of section 10(b) of the Securities Ex-
change Act and rule 10b—6 thereunder, and to have borrowed money
on these securities from unqualified persons in wilful violation of
section 8(a) of the Securities Exchange Act and regulation T there-
under. Besides revoking registrant’s registration, the Commis-
sion expelled registrant from the National Association of Securities
Dealers, Inc. and found John Albert Latimer and Marcus to be causes
of the order of revocation and expulsion.>*

Gotham Securities Corporation.—The Commission revoked this
broker-dealer registration on the basis of a permanent injunction ob-
tained in the United States District Court for the District of New Jer-
sey barring registrant, Joseph Fruendel, a director and president of
registrant, and Rico Tomasco, Jr., a director and secretary-treasurer
of registrant, from making various untrue or misleading statements
in connection with the sale of stock of Saskalon Uranium and Oils
Litd. Fruendel and Tomasco were named as causes of the revocation.*

Steven Randall & Co. Inc.—The broker-dealer registration of reg-
istrant was revoked and it was expelled from membership in the

82 Securities Exchange Act Release No. 5998 (June 30, 1959).

5 Securities Exchange Act Release No. 5849 (Dec. 29, 1958). On July 2, 1959, subse-
quent to the close of the fiscal year, Latimer was indicted by the United States District
Court for the Southern District of New York. The indictment contained 61 counts and
charged violations of the antimanipulative provisions of the Securities Exchange Act of
1934 in connection with a series of transactions in the stock of the American Tractor
Company listed on the American Stock Exchange.

56 Securities Exchange Act Release No. 5899 (Mar. 16, 1959).
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National Association of Securities Dealers, Inc., with Frank M.
Naft, .its.president, being named a cause of the order Registrant and
Naft were subject to a permanent injunction issued by the United
States District Court for the Southern District of New York, pursu-
ant to a complaint filed by-the Commission, barring further sales of
unregistered stock of Swan-Finch Oil Company. Another permanent
injunction -was issued by the Supreme Court of the State of New
York, New York County, barrlng Steven Randall & Co., Inc. from
conductmg a securities business in the state of New York. The com-
plaint filed by the Attorney General of the State of New York
charged registrant with distributing fraudulent literature and en-
gaging in other fraudulent practices in connection with ‘the sale of
securities of Texas Union Oil Corporation. In addition, registrant
was found to have failed to amend its registration statement to indi-
cate existence of the injunctions.’

Frederick Securities Corporation—Fred Kaufman, doing busi-
ness as Fred Kaufman Co.—The broker-dealer registrations of these
registrants were revoked based on findings by the Commission that

registrants were permanently enjoined by the United States District
Court for the District of New Jersey from offering and selling stock
of Ben Franklin Oil & Gas Corporation in v1olat10n of the registra-
tion provisions of the Securities Act of 1933. In addition, both
registrants failed to ﬁle a repoxt of financial condition for 1957. Fred
Kaufman, president and sole stockholder of Frederick .Securities
Corporatlon was found.-to be a cause of the order of revocation issued
against that corporatlon 5

William Harold Hilbert.—Hilbert was found to have sold stock of
Great Fidelity Life Insurance Company (Great Fidelity) and Farm
& Home Agency, Inc. (Agency) to customers in several states in vio-
lation of the registration requirements of the Securities Act of 1933
and Whlle he was not registered as a broker-dealer. The United States
District Court for the Southern District of Indiana in an action in-
stituted by the Comm1ss10n permanently enjoined Hilbert and others
from selling unreglstered shares of Great Fidelity. Later, the same
court permanently enjoined Hilbert and others from selling unregis-
tered stock of Agency. Hilbert failed to send customers confirmations
of transactions, failed to maintain and preserve books and records and
failed to correct his registration application to state his correct busi-
ness address and the existence of the injunctions. Accordingly, the
Commission revoked Hilbert’s broker-dealer registration.® -

James C. Graye, doing business as J. C. Graye.Co.—The broker-
dealer registration of Graye was revoked based on three injunctions
"+ & Securities Exchange Act Release No. 5872 (Feb. 11, 1959).

57 Securities Exchange Act Release No. 5861 (Jan. 20, 1959).
88 Securities Exchange Act Release No. 5860 (Jan. 21, 1959).
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entered against him. On April 3, 1958, the United States District
Court for the Southern District of New York, pursuant to complaints
filed by the Commission, issued two permanent injunctions against
Graye barring him from further violations of the antifraud provi-
sions of section 17 of the Securities Act of 1933 in the sale of stock of
Atlas Gypsum Corporation Limited (Atlas) and from further viola-
tions-of the Commission’s net capital rule. The decree enjoining the
sale of Atlas stock barred the use of false statements and misleading
omissions concerning the market price of Atlas stock, listing on a
national securities exchange and plans to merge Atlas with other cor-
porations, among other things. An injunction.was also entered by
the Supreme Court of New York on February 17, 1958, permanently
enjoining Graye from engaging in securities transactions in the state
of New York. In addition, Graye was found to have failed to amend
his application for registration to indicate existence of the injunctions
and failed to file a financial report for the year 1957 as required.*®

Tannen & Co., Ine.—Registrant and Philip Tannen, president,
director and sole stockholder of registrant, were subject to two perma-
nent injunctions issued by the United States District Court for the
Southern District of New York pursuant to complaints filed by the
Commission. On June 27, 1957, registrant and Tannen were enjoined
from the sale of unregistered shares of stock of Swan-Finch Oil Corp.
and on October 11, 1957, from selling unregistered shares of stock of
Cornucopia Gold Mines, in violation of the registration provisions of
the Securities Act of 1933. The Commission revoked the broker-
dealer registration of registrant and found Tannen to be a cause of
such revocation.® ' .
* Carl J. Bliedung.—Bliedung was subject to a permanent injunction
entered in the United States District Court for the District of Colum-
bia on March 16, 1955, barring him from effecting finan¢ial. trans-
actions unless promptly recorded in his books and records pursuant
to Commission rules and requiring him to account for and record all
financial transactions not recorded in his books and records. Bliedung
also used customer funds for his own benefit, failed to deliver cus-
tomers’ securities promptly and sold securities at prices not bearing
a reasonable relationship to the market prices. In addition, he sold
securities to a customer and prior to delivery permitted securities of
a like kind owned by him to remain subject to a lien for a loan made
to him, in violation of the Commission’s rule prohibiting hypotheca-
tion of customer securities. The broker-dealer registration was re-
voked and Bliedung was expelled from membership in the National
Association of Securities Dealers, Inc.*!

& Securities Exchange Act Release No. 6838 (Dec. 29, 1958).

® Securities Exchange Act Release No. 5761 (Aug. 21, 1958).
¢! Securities Exchange Act Release No. 5745 (July 30, 1958).
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~ MeGrath -Securities Corporation.—The - Commission found ,that
registrant and Robert C. Leonhardst, its president and sole stockholder,
sold 447,614 shares of stock: of Micro-Moisture Controls; Inc. (Micro-
Moisture) in violation of the registration provisions of the Securities
Act of 1933. As a result of a complaint filed by the Commission,
registrant and others had been enjoined from selling and delivering
the stock of Micro-Moisture in violation of the registration provisions
of the Sécurities Act of 1933. . Registrant stipulated that the Court’s
findings and conclusions be considered as facts in the administrative
proceeding. .  The Commission accordingly found that Micro-Moisture
issued over 2 million shares: of its unregistered common stock to a
Canadian corporation in exchange for the latter’s assets and the latter
in turn distributed such stock to its shareholders. Shortly thereafter
a group of these stockholders who were then in control: of Micro-
Moisture sold over 700,000 shares to various broker-dealers, including
the shares later sold by registrant and Leonhardt: The Commission
concluded that registrant and Leonhardt were underwriters with
respect to the unregistered shares sold by -them. Accordingly, the
Commission revoked the broker-dealer registration of McGrath Se-
curities Corporation, expelled it fromm membership in the National
Association of Securities Dealers, Inc., and found Leonhardt a.cause
of the.order of revocation and expulsmn 8 T e

Keith Richard Securities. Corp.—Registrant. was . found by the
Commission to have sold stock of Arliss Plastics Corporation. (Arliss)
to purchasers in over 30 States principally through the use of local
and:long distance telephone calls. The Commission concluded that in
connection with these sales, Julius Silver, president and sole-share-
holder of registrant, Samuel .Goldberg, former sales”manager,-and
G. Norman Waldman and Hyman Germanowitz, salesmen of regis-
trant, made false and misleading representations concerning, among
other things, prospects of a merger, payment of dividends, listing.on a
stock exchange, increase in market price of Arliss’ stock and- Govern-
ment contracts held by Arliss. In addition, registrant, aided .and
abetted by Silver and William E. Rubenstein, former president of
registrant, was found to have failed to keep current required books
and records. ' Registrant, aided and abetted by Silver, was also found
to have wilfully violated the net capital rule. . T

In February 1959, based on a complaint filed by'the Commlssmn,
the United States Dlstnct Court for the. Southern District of New
York preliminarily enjoined registrant from engaging in the securities
business: while not making and keeping current-books and records
required by Commission rules. The Commission revoked thérbroker-

@2 Securities Exchange Act Release No. 5783 (Sept. 26, 1958).
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dealer registration and found Silver, Rubenstein, Goldberg, Waldman,
‘and Germanowitz causes of the order of revocation.®

In separate actions, the Commission revoked the broker-dealer
registration of Owens & Co.* (Owens) and Churchill Securities
Corp.® (Churchlll), and denied requests for withdrawal of regls-
tration. Revocation in each instance was based on a permanent injune-
tion and violation of the net capital rule.. Owens was énjoined by
the United: States District Court for the District of Colorado on
-January 24, 1958, from further violations of the net capital rule.
.Churchill was enjoined on May 2, 1957, by the Supreme Court of the
State of New York, County of New York, from engaging in the secu-
rities business in that State. In addition, the Commission expelled
Churchill from membership in the National Association of Securities
Dealers, Inc. ‘and found Nat Girsky, Emanuel Bisgeier and Melvin
Heiman, officers of Churchill, to be causes of the order of revocation
and expulsion. John Cuthbert Owens, president, director and con-
trolling stockholder of Owens, was found to be a cause of the order
:of revocation entered against Owens.

The Commission determined that J. D. Creger & Co.% had vio-
lated the Commission’s net capital rule, failed to make and keep
current required books and records, and kept inaccurate records. ‘Also,
pursuant to a complaint filed by the Commission, registrant was per-
manently enjoined from doing business with inadequate net capital
.by the United States District Court for the Southern District of
California, Central Division, on September 16, 1957. The Commis-
sion revoked the registration of J. D. Creger & Co. and found James
D. Creger; president, director and controlhng stockholder of regis-
trant, a cause of the order of revocation.

i The Commission revoked the broker-dealer registration of William
.Whltehead % ypon a determination that he had failed to comply with
the net. capital and record keeping requirements of the Securities
‘Exchange Act of 1934 and was permanently enjoined by the United
States District Court for the State of New Jersey from further viola-
tions of these provisions on the basis of -a complalnt filed by the
.Commission. Co

. ' The registration of Vickeérs Brothers - was revoked by the Com-
mission based on findings that between December 31, 1957, and Octo-
ber 30, 1958, registrant was in violation of the Comszsmns net
capltal rule on eight dlﬁelent occasions. In addition, Vickers
Brothers was expelled from membership in the National Assoc1at10n

63 Securities Bxchange Act Release No. 598‘8 (June 17, 1‘95‘9).

% Securities Ixchange Act Release No. 5916 (Mar. 25, 1959).

& Securitles Exchange Act Release No. 5871 (Feb. 10, 1959).

@ Securities Evchange Act Release No. 5958 (May 15, 1959).

o7 'Securities Exchange Act Release No. 5735 (July 17, 1958).
6 Securities Exchange Act Release No. 5945 (Apr. 80, 1959).
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of Securities-Dealers, Inc. and Henry Q. Vickers and Norman L.
Martin, general partners in registrant, were found to be causes of
the order of revocation and expulsion.

Lynne B. Fenner, president and principal stockholder and a director
of The Fenner Corporation,® had been permanently enjoined by the
Supreme Court of the State of New York on April 30, 1957, from
engaging in securities transactions in that State. On January 24,
1958, the United States District Court for the Southern District of
New York-entered a decree of consent permanently enjoining Fenner
and registrant from violations of the Commission’s net capital rule
based on a complaint filed by the Commission. Accordingly, the
Commission revoked the broker-dealer registration of The Fenner Cor-
poration and found Fenner to be a cause of revocation.

The Commission revoked the broker-dealer registration of John T.
Pollard & Co., Inc., now known as Webb Securities, Ine.”® Registrant
had misstated its capital in a financial statement filed with its appli-
cation for registration, engaged in transactions while in violation of
the Commission’s net capital requirements and made false entries in
its books and records. The Commission, in addition, found John T.
Pollard, president and a director of registrant, and Louis H. Green-
berg, vice president, treasurer and a director of registrant, to be
causes of the order of revocation. )

The broker-dealer registration of Arthur R. Gilman™ was re-
voked for failure to file a report of his financial condition, to keep
and preserve current books and records and to correct information
regarding his business address in his application for registration.

Ross Natale Barengo 7 had his broker-dealer registration revoked
based on findings that he made false and misleading statements in his
application for registration regarding the name under which he would
conduct business.and the persons who controlled his business. In
addition, he failed to file an amendment correcting such statements
and failed to file required annual financial reports for the years 1956
and 1957.

The following broker-dealer registrations were revoked by the Com-
mission for failure to file financial reports as required by section 17(a)
of the Securities Exchange Act of 1934 and rule 17a—5 thereunder:
George D. Clarke, Ltd.,” Walter O’Donnell,”* James A. Heaney, Jr.,”

6 Securities Exchange Act Release No. 5757 (Aug. 21, 1958).
7 Securities Exchange Act Release No. 8777 (Sept. 24, 1958).
71 Securities Eixchange Act Release No. 5859 (Jan. 21, 1959).
7 Securities BExchange Act Release No. 5866 (Feb. 2, 1959).
72 Securities Exchange Act Release No. 5939 (Apr. 22, 1959).
74 Securities Exchange Act Release No. 5940 (Apr. 22, 1959).
7 Securities Exchange Act Release No. 5941 (Apr. 22, 1959).
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Stacy, Bell & Co., Inc.,”® David Handel,” and John B. Sullivan doing
business as John B, Sullivan Company.™

Other Sanctions )

Carl M. Loeb, Rhoades & Co.—Dominick & Dominick.—The
Commission instituted broker-dealer revocation proceedings against
registrants, based upon offers to sell or solicitation of offers to buy
securities of the Arvida Corporation (Arvida) in violation of sec-
tion 5(c) of the Securities Act of 1933. Registrants were the prime
underwriters of the offering. Prior to the filing of a registration
statement with the Commission, a partner of one of the registrants,
with the consent of the other and of the issuer, composed a release
for use in the New York papers. The release stated, among other
things, that Arthur Vining Davis, holder of considerable real estate
in Florida, was going to convey some 100,000.acres of properties, de-
scribed in the release as in an area of the Gold Coast in three named
Florida counties, to Arvida, that Arvida would have assets of over
100 million dollars, and that within 60 days there was going to be a
public offering of Arvida’s securities through an investment banking
group headed by registrants. In addition, newspaper reporters were
called to the office of one of the registrants, were told that the offering
price would be in the vicinity of $10 or $11 per share and were given
further information about Davis and his career. The information
contained in the release, together with the additional information fur-
nished orally, appeared in three New York newspapers on September
19,°1958, and in numerous other news media throughout the country.

A limited survey indicated that for the two business days of Sep-
tember 19 and 22, Loeb, Rhoades received indications of buying inter-
est amounting to $500,000 with a total of 101 securities firms express-
ing an underwriting interest in the offering. Loeb, Rhoades made
notations of selling group interest on the part of about 25 securities
dealers. In addition, registrants received, prior to September 30, at
least 58 expressions of interest from members of the public, includ-
ing at least 17 specific orders to buy. Arvida did not file a registra-
tion statement under the Securities Act until October 27, 1958.

The Commission concluded that publicity, prior to the filing of a
registration statement, by means of public media of communication,
with respect to an issuer or its securities, emanating from broker-
dealer firms who as underwriters or prospective underwriters have
negotiated or are negotiating for a public offering of the securities
of such issuer, must be presumed to set in motion or to be a part of
the distribution process and therefore to involve an offer to sell or a
solicitation of an offer to buy such securities prohibited by section

8 Securities l:]xchange Act Release No. 5886 (Feb, 17, 1959).

" Securities Exchange Act Release No. 5887 (Feb. 17, 1959).
8 Securities Exchanze Act Release No. 5815 (Nov, 5. 1958).
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5(c) of the Securities Act of 1933. Therefore, the Commission held
the press release and meeting and resultant publicity wilfully. violated
section 5(c) of the Securities Act. However, under all the circum-.
stances, including registrant’s excellent reputation, and the fact that
they acted on reliance of counsel and that no investors appeared to,
have been injured, the Commission found that no sanction was neces-
sary in the public interest or for the protection of investors.”™

A related action brought by the Commission in the United States
District Court for the Southern District of New York, in which a,
consent decree was entered permanently enjoining violation of sec-
tion 5(c) by Arvida, registrants, and others, is dlscussed at p.. 54
supra.

First, Maine Corporation.—Registrant, in vmlatlon of sect1on 5(c)
of the Securities Act of 1933, was found to have offered to sell or to
ha.ve solicited offers to buy unregistered securities of Life, Insurance
Securities Corporation (LISCO) for a period of over 8 months before
a registration statement was filed with the Commission. Burton M.
Cross and Herbert L. Rackliff, president and. beneficial owner ,of
equity securities of registrant, respectively, were found to have caused
registrant to dlstrlbute by ma,ll notices, circulars and other pubhc1t,y
which constituted the illegal oﬁ'ers to sell or solicitations of offers:to
buy LISCO’s stock. In addition, registrant, Cross and Rackhﬁ' were
found to have violated section 5§ (b) (1) of the Securities-Act by trans-
mitting improper prospectuses after LISCO’s registration statement
was ﬁled

"Also regxstrant Cross and Rackliff were held to have made false
and misleading statements of material facts in oﬂ"ermg the securities
of LISCO, thereby violating the antifraud provisions of the Securi-
ties Act. The Commission found that the material d1str1buted by.
registrant contained two general themes, (1) the attractiveness of
stock of life insurance companies in which it was stated LISCO
would invest, and (2) the knowledge, experience, ability and com-
petency of LISCO’s officers and directors, particularly Cross. Th1s
literature was ma,term]ly mlsleadmg in stressmg the investment op-
portunities of life insurance compames without disclosing that the
funds of investors would be invested in a casnalty i insurance company
organized by Cross and Rackliff and not' yet.in operation. The
information in regard to the experience of LISCO’s management was
misleading for failure to state that the active officers have had only
very lumbed exper1ence with an operating insurance company. .

The Commission, in view of the nature of the violations, ordered
that registrant be’ suspended from the National Association of Sect-
rities Dealers, Inc., for 20 days and that Cross and Rackliff be named
causes of the suspension.®

m Securities Exchange Act Release No. 5870 (Feb. 9, 1959).
& Securities Exchange Act Release No. 5898 (March 2, 1959).
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Net Capital Rule . ’ R

“Thé Commission has adopted under section 15(c) (3) of the Secu-
rities Exchange Act rule 15¢3-1, commonly known as the net capital
rule, which is intended to 'provide safeguards for securities and funds
of customers dealing with broker-dealers by limiting the amount of
indebtedness which may be incurred by a broker-dealer in relationship
to net capital: A broker-dealer subject to the rule may not allow
his' “aggregate indebtedness” to be more than twenty times his “net
capital,” as those terms are defined in the rule. -

When it appears, from an examination of reports filed with the
Commission or through inspection of books and records, that a broker-
dealer is in violation of the net capital rule, an opportunity is gen-
erally afforded the-registrant to' correct such capital deficiencies.
Failure promptly to bring the capital position into compliance with
the rule may result in injunctive action to restrain further violations
or, the dnstitution of proceedings to determine whether or not ‘the
registrant’s broker-dealer registration should be revoked." Violations
of the net-capital rule were alleged in 13 injunctive actions filed by the
Commission in the last fiscal year and in 22 revocation proceedings.
.-Broker-dealers participating in “firm commitment” underwritings
must have sufficient net capital to permit participation in the under-
writing for the amount they have agreed upon. - The staff, in order
adequately to.protect issuers and customers of broker-dealers partici-
pating in such underwritings, carefully analyzes the latest informa-
tion concerning the capital position of such a broker-dealer in order
to determine if assumption of the new obligations involved in the
underwriting is possible without violating the net capital rule. The
Commission will refuse to accelerate the effectiveness of registration
statements filed under the Securities Act when it appears that any of
the underwrlters would by virtue of commitments in the underwrlt-f
ing, be in violation of the net capital rule. Broker-dealers named as
underwriters in offerings of securities registered with the Commission
Who appeared to be 1nadequate1y capltmhzed to fulfill their commit-
ments and, at the same time, remain in compliance with the net capital
rule, were informed of the potential violation of the rule and the effect
this would have upon the pending registration statement. Such
broker-dealers either obtained sufficient additional capltal comply
fully with the rule, reduced their commitments in the underwriting
to ‘such an extent as to participate in the underwriting without viola-
ing the rule, withdrew as underwriters, or participated in the under-
writing on a “best efforts” basis-only.

Financial Statements

.. Under section 17(a) of the Secumtles Exchange Act, the Commls-
sion has promulgated rule 17a-5 requiring the filing of periodic finan-
cial statements by registered brokers and dealers. “Under this rule,
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every financial report filed must be certified by a certified public ac-
countant or a public accountant who is in fact independent, with cer-
tain limited exemptions applicable to situations where certification
does not appear necessary for customer protection. Thus, under cer-
tain conditions, a member of a national securities exchange need not
file such a certified report. Also, if since his previous report a broker
has .limited his securities business to soliciting subscriptions as an
agent for issuers, transmitted funds and securities promptly, and has
not otherwise held funds or securities for or owed monies or securities
to customers, he is exempt from the certification requirement. An ex-
emption from the certification requirements is also given a broker-
dealer who, from the date of his last report, has only bought and sold
evidences of indebtedness secured by liens on real estate and has not
carried margin accounts, credit balances, or securities for securities
customers.

The requirements for filing financial reports enable the Commission
and the public to determine the financial responsibility of broker-
dealers and enable the staff to analyze the reports in order to deter-
mine whether the registrant is in compliance with the Commission’s
net capital rule. - Revocation proceedings are instituted against regis-
trants who fail to make the necessary filing. However, it is the prac-
tice of the Commission to first inform a registrant of his obligations
under rule 17a-5 prior to taking such action against him. During the
past fiscal year, 4,560 reports of financial condition were filed, an in-
crease of 87 over fiscal 1958.

Broker-Dealer Inspections

“Section 17(a) of the Securities Exchange Act provides for regular
and periodic inspections of registered broker-dealers. The Commis-
sion has continued to place emphasis on this program to insure a more
adequate protection of investors. Inspection serves to assure compli-
ance by broker-dealers with the securities acts and the rules and regu-
lations promulgated by the Commission. The inspection device is one
of the most useful instruments at the Commission’s disposal in' pro-
tecting investors and preventing and detecting violations of the Fed-
eral securities laws.

Generally, inspections involve, among other things: (1) review of a
broker-dealer’s pricing practices; (2) a determination of financial
condition; (3) a review of the safeguards used in handling customers’
funds and securities; and (4) a determination of whether adequate
disclosures relating to transactions are made to customers.

In addition, the inspectors also determine whether brokers and
dealers keep their books and records in compliance with the Federal
securities laws and conform to the margin and other requirements of
Regulation T as prescribed by the Federal Reserve Board. Further-
more, a check is made to see if excessive trading in customers’ accounts



TWENTY-FIFTH ANNU AL REPORT 107

involving “churning” or “switching” has occurred. Inspections often
turn up evidence of sale of unregistered securities or the use of fraud-
ulent practices, including the use of improper sales literature or sales
methods. Frequently, the inspections enable the Commission to nip
in the bud situations which if not corrected, _could result in. loss to
customers. . ' :

In 1956, the Commission 1naugur‘1ted a pohcy of 1ncle‘1s1ng the
number of inspections over that of previous years. The same policy
has been followed in the past fiscal year. Inspections completed dur-
ing the year numbered 1,471. : LA

In determlmng whether to 1nst1tube action ngalnst, a broker-dealer
found to be in violation of the statutes or rules as a result of:an in-
spection, consideration is given to the nature of the violations and to
the effect such violations may have upon members of the public. It is
not the Commission’s policy to take formal action against broker-
dealers for every violation. For example, inspections frequently
reveal various inadvertent violations which are discovered before be:
coming serious and before customers’ funds or securities -are.en-
dangered. Where no harm has come to the public in such situations;
the matter is usually brought to the attention of the'reO'istra,nt and
suggestions made to correct the improper practices. ' Ifithe violation
appears to be willful and the public interest or the protection of
investors is best served by formal action, the Commission promptly
institutes the appropriate pr oceedlngs

The following table shows the.various types of violation disclosed
as a result of the inspection program during the fiscal year 1959: -

! Type . . v -Numbcr

Financial difficulties_ - ______ o ___._ N, Z.; 180
Hypothecation rules .. .___ G S S -
Unreasonable prices for securities purchases___________________________ 255
Regulation T of the Federal Reselve Board-— et 170
“Secret profits”________ e L 7
Confirmations and bookkeeping rules_____________._________________ <. 1,081
Miscellaneous. [ U . 324
Total indicated violations..___ . __________‘ 2070

Total number of inspections . e 1,471

" The principal stock exchanges, the National Association of -Secu-
rities Dealers, Inc. and some of the States each have somewhat similar
but not identical inspection’ programs to that of the Cominission.
Each agency conducts its inspections, examinations or audits in
accordance with its own procedures and with particular reference to
its own regulations and jurisdiction. Inspections by other agencies
cannot be adequate substitutes for Commission inspections since they’
are not primarily concerned with the detection and prevention of
violations of the Federal securities laws and the Commission’s regula-’

s
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tions thereunder. However, the inspection programs of these other
organizations do afford added protection to the public. For this
reason, the Commission and certain other inspecting agencies maintain
a program of coordinating inspection activities to obtain the widest
possible coverage of brokers and dealers and to avoid unnecessary
duplications of inspection. By this program, each inspecting agency
makes available to all such agencies advice that it has started a par-
ticular inspection but the reports or findings of such an inspection
are not exchanged between the parties. Information discovered in
the course of such inspections or examinations indicating serious vio-
lations of regulations administered by another agency may, however,
be called to the attention of such other agency. The program does
not prevent the Commission from inspecting any firm recently in-
spected by another agency and such inspections are made whenever
there exists good cause.

Agencies now participating in this coordination program include
the American Stock Exchange, the Boston Stock Exchange, the Mid-
west Stock Exchange, the National Association of Securities Dealers,
Inc., the New York Stock Exchange, the Pacific Coast Stock Ex-
change, the Philadelphia-Baltimore Stock Exchange, and the Pitts-
burgh Stock Exchange.

SUPERVISION OF ACTIVITIES OF NATIONAL ASSOCIATION OF
SECURITIES DEALERS, INC.

Section 15A of the Securities Exchange Act of 1934 (“the Maloney
Act”) provides for the registration with the Commission of national
securities associations and establishes standards for such associations.
The rules of such associations must be designed to promote just and
equitable principles of trade, to prevent fraudulent and manipulative
acts and practices and to meet other statutory requirements. Such
associations serve as a medium for the cooperative self-regulation of
over-the-counter brokers and dealers. They operate under the general
supervision of this Commission which is authorized to review dis-
ciplinary actions and decisions which affect the membership of mem-
bers, or of applicants for membership, and to consider all changes in
the rules of associations. The National Association of Securities
Dealers, Inc. (“NASD”) is the only Association registered under
the act.

In adopting legislation permitting the formation and registration
of such associations, Congress provided an incentive to membership
by permitting such associations to adopt rules which preclude a mem-
ber from dealing with a nonmember, except on the same terms and
conditions as the member affords the investing public. The NASD
has adopted such rules. Accordingly, membership is necessary to
the profitable participation in underwritings and over-the-counter
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trading since members may properly grant price concessions, discounts
and similar allowances only to other members. Loss or denial of
membership due to expulsion or suspension or other ineligibility due
to a statutory disqualification, or to failure to meet standards of
qualification established in NASD rules, thus imposes a severe eco-
nomic sanction.

At June 30, 1959, there were 4,018 NASD members, an increase of
198 during the year, as a result of 542 admissions to and 344 termi-
nations of membership. At the same time, there were registered with
the NASD as registered representatives 77,917 individuals, including
generally all partners, officers, traders, salesmen and other persons
employed by or affiliated with member firms in capacities which in-
volved their doing business directly with the public. The number of
registered representatives increased by 12,608 during the year as a
result of 19,071 initial registrations, 11,043 re-registrations and 17,511
terminations of registrations. The membership and registered repre-
sentative figures as of June 30, 1959, both represent all-time high
marks,

NASD Disciplinary Actions

The NASD furnishes the Commission summaries of decisions on all
disciplinary actions against members and registered representatives
of members. Each such decision is considered by the Commission’s
staff to determine whether the underlying facts indicate conduct in
violation of the statutes administered by the Commission or the rules
thereunder and whether the Commission should, on its own motion,
call up a particular case for review. This staff consideration often
includes an examination of the Association’s complete file on a par-
ticular case. Where such action appears warranted by the available
facts, independent Commission inquiry or action is initiated through
the appropriate regional office.

During the fiscal year the NASD forwarded to the Commission 248
disciplinary decisions on 209 formal complaint cases. It is not un-
usual for there to be more than one decision on a particular case for
all decisions of District Business Conduct Committees are appealable
to or reviewable by the Board of Governors which may affirm, modify,
or reverse such decisions or remand them for reconsideration. Final
Association decisions were reported to the Commission during the
year in 175 formal complaint cases.

Each formal complaint must rest on allegations that a member firm
had violated specified provisions of the NASD Rules of Fair Practice,
although registered representatives of members and other persons
controlling or controlled by members may also be cited for violations
or for having been the cause of violations. Of the 175 decided cases,
103 were based on complaints solely against members. Eight such
complaints were dismissed on findings that the allegations had not
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been sustained, whereas in 95 cases it was found that the alleged viola-
tions had occurred, and a penalty was imposed on the member. The
remaining 72 cases involved allegations of violations against the mem-"
ber firms concerned and 108 .of their registered representatives or
associates. Two such complaints were dismissed as to the two mem-
bers and three individuals concerned and 21 others were dismissed as
to the members involved, while 11 other individuals were found not
to have been guilty of the alleged violations. Violations were found
and a penalty was imposed on 49 members and 94 individual asso-
‘clates of members involved in this category of complaints. In all,
there were disciplinary decisions adverse to 144 members and to 94
registered representatives. :

The penalties imposed included censure, fine, suspension or expul-
sion of the member or suspension or revocation of the registration
of a registered representative and in some cases a finding that an indi-
-vidual had been a cause of an expulsion, suspension or revocation. In
many instances more than a single penalty was imposed and in a sub-
stantial majority of the cases some or all of the costs of the proceed-
ings were assessed against those found to have acted improperly.

Thus 31 members were expelled; 4 were suspended for periods
ranging from 1 week to 18 months; the registrations of 28 registered
representatives were revoked and 9 were suspended, also from 1 week
to 18 months; and 16 individuals were held to have been the cause of
an expulsion, suspension, or revocation. Moreover, 88 members were
assessed fines as were 10 registered representatives, in amounts vary-
ing in each category from $25 to $5,000. The minimum penalty of
censure was imposed on 18 members and 18 registered representatives.
In the fiscal year the Association collected a total of $77,658.66 as a
result of fines and costs imposed in disciplinary actions. In some
cases, of course, fines or costs imposed on an expelled member or a
revoked representative are never paid.

In addition to disciplinary action by formal complaint procedure,
as descmbed above, action was also taken against members pursuant
to the Minor Violation Procedure, provided in the Association’s Code
of Procedure for Handling Trade Practice Complaints, for the dis-
position of disciplinary cases where the facts are not in dispute and
where the matter involves minor or technical violations of the rules
with no significant damage to customers or other parties. Under this
procedure a member charged with violation of the rules may waive a
hearing, admit the violations as alleged and accept a penalty not in
excess of censure and a fine of $100. A member’s rights of appeal
are preserved as is the right of the Board of Governors to review

_action by a District Business Conduct Committee. A member, how-
.ever, is not required to follow the Minor Violation Procedure and may
elect to face formal charges and to require a hearing.
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- The Association reported to the Commission during the year the
disposition of 31 complaints pursuant to Minor Violation Procedure.
In 20 cases fines were imposed in améunts ranging from $25 to $100
and aggregating $1,325 and in 8 other cases the only penalty imposed
was censure. In another case after the member admitted alleged,
violations and paid a fine of $100 under Minor Violation Procedure,
the Board of Governors remanded the case to the appropriate com-
mittee for formal complaint treatment on the grounds that minor
violation treatment was inappropriate where a member was charged
with the repetition of acts for which it had previously beendis-
ciplined. The remand resulted in the filing of a formal complaint
and a finding of violations for which a fine of $200 was imposed..

In two other cases members rejected Minor Violation Procedure
and required the filing of formal complaints. In one such case, the
member demonstrated to the committee’s satisfaction at a hearing that
it had not acted improperly and the committee dismissed the com-
plaint. In the remaining case, the member rejected an offer to admit
alleged violations and to pay a fine of $25. A formal complaint: was
then filed and the district committee found violations and imposed
a $25 fine. The member appealed this decision to the Board of Gov-
ernors which affirmed the findings of violations and increased the
penalty to a fine of $300 plus costs. :
Commission Review of NASD Disciplinary Action - - 4

Section 15A.(g) of the act provides that disciplinary actions by the
NASD are subject to review by the Commission on its own motion or
on the timely application of any aggrieved person. - The effectiveness
of any penalty imposed by the NASD is automatically stayed pend-
ing ‘determination in any matter which comes before the Commission
for review. At the beginning of the fiscal year, two such review cases
had been pending before the Commission. During the year eight other
such petitions were filed and three cases were disposed of, leaving
seven petitions pending at the year end.® )

The Commission dismissed an application filed by Samuel B. Frank-
lin & Company seeking review of disciplinary action by the Asso-
ciation which had found that the firm had violated ‘the Association’s
Rules of Fair Practice by selhng securities to, and purchasmg securi-
ties from, customers at prices which were not fair in view of all the
relevant circumstances.®* An NASD District Committee had censured
the firm, fined it $1,000 and assessed costs amounting to $773.80.'- The

51 The pending cases concerned applications filed by Sterling Securlfies Co., Marc Ster-
ling, et al. (File 16-1A77) ; Raymond G. Chalikian (File 16-1A79) ; A. J. Grayson & Co.,
Inc, and Albert J. Grayson (File 16-1A80); Gerald M. Greenburg and Robert Leopold
(File 16-1A81) ; L. C. Fisher Co. (File 16-1A82) ; Whitney & Co., Inc. (File 16-1A83) ;
and Franz Bachmann (File 16-1A85). After the close of the fiscal year, the L. C. Fisher
application was remanded to the NASD for reconsideration on the joint request of the
NASD and Fisher.

82 §ecurities Exchange Act Release No. 5915 (Mar. 24, 1959) and File 16—1A72.
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NASD Board of Governors on appeal affirmed this action and assessed
an ‘additional $153.29 in connection with the costs of the appeal.. . i
“ According to the Commission’s. dec1smn, the basic facts; were not in
dlspute + Out of 731 transactions in- which Franklin & Co.-as:prin-
clpal sold'securities to customers during the period between-January
and May-1956; not including sales of investment company. shares and
other secﬁrities sold in a public offering pursuant to a prospectus, 642,
transactions involved markups in excess of 5 percent. The company,
as principal, purchased: securities from customers in 428 transactions
and in'159 of these transactions its markdotwn éxceeded.b percent., In
the 642 sales-transactions the: markups were.more than -10. percent in
549 instances, more than 15. percent in 402 cases, more than 20 percent,
in'260 transactions, and ranged from 30 to 62 percent in 99 cases. .On
its 159 purchases from customers, the markdown in 68 transactions
exceeded 10 ‘percent; in 82 it éxceeded 15 percent, in 20 it.exceeded:
20 percent;-and in'6 cases it ranged from 30 to 387.percent.:.In dis-
cussing the' gross: dollar amount of transactions, the Commission
pointed out that of the 781 .sales, 498 were in thé $100-$500 category,
and 108 each involved more than $500, and that of thése 606’ trans-
actions, the markups were-80 percent or more in 55 cases and in'excess
of 20 percent in 184 cases.’ The price range of the securities sold was:
Jess than 10 cents per share in 127 transactions, less than 50 cents in
477 transactions, and less than $1 in 499 transactions. - . .,
.These markups were computed on.the basis of the firm’s own cost
on same. day or contemporaneous - purchases of shares of the same
securities except that, in a relatively. small number of mstances Where
such information was not available, the computations were made on
the basis of quotations obtained from the National Daily Quotatlon
Service. The. markdowns on the firm’s purchases from customers
were computed on,the,basrs_ of same day or contempox;aneous sales byl
the firm of shares of the same securities for its own account.
The applicant urged, among other thmgs, that most of the trans-
actions involved purchases or sales of so-called “penny” stocks sellmrr
for less than $1 per share; that.in most cases the, dollar value of a
transaction was small; that the NASD 5 percent, markup policy should
not, be applied. to low priced securities sold;in small dollar trans:
actions;,‘that it was justified in charging an amount over cost, suffi-
cient to cover expenses; and.that its markups over cost.were, not
greater, than. the, differences.between the published. bid and asked
quotations on tyPIC‘Ll penny stocks.
" Inits ﬁndmgs and opinion'the Commission concluded that Frankhn
& Co.’s pricing practices clearly were unreasonable, at least in. those
transactions where the markups or markdowns were' greatér than 20
percent, as there was no showing of spec1a1 circumstances such as un-
usual expenses, extraordinary services to customers or a(_:qu1s1t10n of
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inventory at special concessions., The '‘Commission: sustained the
NASD finding that .the firm had purchased and sold securities-at
prices . which were not' fair under all the relevant circimstances’and
which were not reasonably related. to current market prices, that such
conduct was' inconsistent with- just -and equitable principles of ‘trade
and that the penalties imposed- were not excesswe, havmg due regard
tothe public interest.®® . - e Cor .t
"Two other applications for review of Association disciplinary'ac-
tion ‘were dismissed by the Commission, ¢onsideration having been
stayed pending detérmination of administrative proceedings against
the  parties concerned. “These petitions had been filed by Batkin &
Co.#*and Churchill Securities Corp.®®. Dismissal of the petitions as
moot followed action by the Commission revoking the:broker-dealer
registration ‘of Batkin & Co. and expelling it from the Assoc1at10n s
and similar-action as to Churchlll Securities Corp.®?
Commnssnon Review of NASD Acuon on Membershlp . R c
" Section 15A.(b) of 'the act and the by-laws of ‘the NASD provide
thiat, except where the Commission finds it, approprnte in the pubhc
interest to approve or direct to the contrary, no broLer or dealer may
be admitted to or continued in membershlp if he, or ‘any controllmo
or controlled person, is under any of the séveral d1sab111t1es spe01ﬁed
in the statute or the by-laws. By’ these prOVISlonS 'Commission ap-
proval is a condition to the continuance in Association membership
of any broker-dealer who, among other things, controls a person whose
registration as a broker-dealer has been revoked or who was found to
have been a cause of a Commission order of revocation. ‘' e
A Commission order approving or directing admission to or con-
tinuance in Assocw,’mon membership, notwithstanding a d1squahﬁca-‘
tion under sectiori 15A (b) (4) of the act or under an ‘effective Associa-
tion rule adopted under that section or section 15A (b) (3); is generally
entered only after the matter has been submitted to the Association
by the member or applicant for membership. - Where, after.considera-
tion, the Association is favorably inclined, it ordlnarlly files with the
Commission an application. on behalf of the petitioner. A broker-
dealer ;whose-application.is refused Association sponsorship, however,
may file an application directly with the Commission. Theé Commis-
sion reviews the record and documents filed in support of the applica-
tion and, where appropr iate, obtains additional evidence. At the
be«rmnlncr of the fiscal year ohe such petition was pending before the

i
8 After the close of the fiscal year the ﬁrm filed a petition for review. of the Commis-
sion’s decision with the Court of Appeals for the Ninth Circuit. . .
# Securities Exchange Act Release No. 5763 (Aug. 22,-1958) and File 16—1A67
8 Securities Exchange Act Release No. 5951 (May 11, 1959) and File 16-1A71 :
8 Securities Exchange Act Release No. 5709 (June 9, 1958).
87 Securities Exchange Act Release No. 5871 (Feb. 10, 1959).
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Commission ;-during the year six petitions were filed and. three were
disposed of ; and four were pending at the year end.

" The three disqualified individuals-whose employment was thus ap-
proved were: William A. Spanier,*® formerly president of Bennett,
Spanier & Co., Inc., a firm revoked as a broker-dealer and expelled
from:the NASD by the Commission on May 28, 1952, on findings that,
among other things, it had engaged in manipulative activities and had
sold: unregistered securities; ** Kenneth E. Goodman,® formerly sole
stockholder of Kenneth E. Goodman & Co., a firm similarly revoked
and expelled by the Commission on April 23, 1958, on findings that it
had falsely stated its bank balance on its books and had effected securi-
ties transactions in violation of the Commission’s net capital rule;
and Leonard H. Whitaker,”? whose registration as a broker-dealer had
been revoked by the Commission in 1952 because of certain securities
violations, including, among other things, the sale of unregistered
securities and conversion to his own use of a payment from a customer
for securities.”® Whitaker’s employment by another NASD member
firm had earlier been approved by the Commission under specified
conditions.®* This second approval petition was necessary because
Whitaker had changed employers. In each case the Commission found
it appropriate in the public interest to approve the NASD applica-
tions in view of all the circumstances, including the lapse of time and
supervision of the representatives.

LITIGATION UNDER THE SECURITIES EXCHANGE ACT OF 1934

In order to protect the public, the Commission is authorized to in-
stitute-actions to enjoin broker-dealers and other persons from en-
gaging in activities which violate the provisions of the Securities
Exchange Act of 1934. Some of these activities also violated pro-
visions of the Securities Act of 1933 and are discussed above.

Anti-Fraud Litigation

In discharging its obligation to prevent frauds upon the public, the
Commission filed a number of complaints during the past year. Final
judgment enjoining Louis E. Wolfson from further violating the anti-
fraud and antimanipulative provisions of the Exchange Act was ob-
tained.®® This case is discussed at length in the 24th Annual report.®
The complaint alleged that Wolfson and others had attempted to

% Securities Exchange Act Release No. 5778 (Sept. 25, 1958) and File 16-1A46.

® Adams & Co., Bennett, Spanier & Co., Inc. and Ray T. Haas, 33 S.E.C. 444 (1952).
% Securities Exchange Act Release No. 5828 (Dec. 5, 1958). and File 16-1A73.

% Securities Exchange Act Release No. 5684 (Apr. 23, 1958).

93 Securities Exchange Act Release No. 5989 (June 16, 1959) and File 16-1A78.

% Leonard H. Whitaker, 33 S.BE.C. 72 (1952).

% Securities Exchange Act Release No. 5581 (Sept. 3, 1957) and File 16-1A64.

% USDC SD NY No. 185-30.

@ At p. 100,
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defraud the public and to manipulate the market of American Motors
stock; that he and his associates caused to be published in a financial
newspaper an article stating that they owned 460,000 shares of that
stock at a time when they had disposed of 200,000 shares, and that they
later caused an article to be published stating that Wolfson had dis-
posed of one-quarter of his 400,000 shares and would sell the rest dur-
ing the coming months. Wolfson, according to the complaint, omitted
to disclose that he had disposed of all his holdings in American Motors,
had in fact sold short, and was attempting to buy stock to cover his
short position. Judgment against Wolfson was entered by consent.

In 8.£.C. v. Wilkes,”” the, Commission’s complaint charged viola-
tions of the short selling and antifraud provisions of the Exchange
Act and the Commission’s rules in that defendant caused four broker-
dealers to sell for his account on the American Stock Exchange an
aggregate of 29,100 shares of Hazel .Bishop, Inc. common stock, by
falsely representing to the brokers that he owned such stock. A final
decree enjoining further violations of the act was entered on consent
of defendant.® ‘

Three cases involved violations of the Exchange Act with regard
to over-the-counter sales. In S.Z.C. v. McDonald *® the complaint
alleged that the corporate defendant broker-dealer accepted moneys
and securities and represented that it would fulfill its obligation to
deliver securities or moneys due when in fact it could not and did not
intend to do so. Affidavits filed in support of a motion for a temporary
restraining order alleged, among other things, that a broker-dealer
firm had paid defendant $50,000 for the purchase of securities which
were never delivered, that employees of defendant stated that members
of the public had paid more than $250,000 for securities which were
not delivered, and that the Dayton Aviation and Radio Equipment
Corp., which had engaged defendant as underwriter for its offering
of some 500,000 shares of common stock, had received proceeds from
the sale of only 274,200 shares rL]though in fact the whole issue had
been sold. A permanent injunction was obtained by default against
the firm and its president.

In 8.E.C.v. Campbell *® and in S.E.C. v. Rosen ** the Commission
charged defendant brokerage firms with accepting customers’ orders
and deposits of money and securities upon the represenmtion that
they were ready and able to meet all obligations, when in fact they
were insolvent and unable to meet current liabilities. Permanent
injunctions were entered in both cases. ‘

7 USDC SD NY No. 145-163. B

% 1In a companion case, 8.E.C. v. Rrown, USDC SD NY, No. 145-236. the defendant was
permanently enjoined from further short-sales of Hazel Bishop. Tne. stock.

% USDC SD NY, No. 139-190.

10 USDC SD Texas, No. 12,347,

101 USDC D Mass., No. 58-869-A.

529523—59——11
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Cases under the Net Capital Rule

The “net capital rule” provides an important protection to investors
against loss of securities or monies, due to financial straits of broker-
dealers, by requiring every broker-dealer to limit his aggregate in-
debtedness to all persons to 2,000 per centum of net capital. During
the year injunctions were obtained to enjoin broker-dealers from fur-
ther violations of the net capital rule in S.E.C. v. Trigg,*** S.E.C.
v. Wagnery® S8.E.C. v. Sano ) S8.E.C. v. The Christopher Corp.2°°
S.E.C. v. Empire State Mutual Sales, Inc.,'*® and 8.£.C. v. Green

In the Empire State and Green cases, and in S.E.C. v. Aronsoni®
and S8.E.C. v. Carroll *® the Commission charged defendants with vio-
lations of the fraud and record-keeping provisions of the Exchange
Act, as well as the net capital rule.

M. J. Shuck v. S.E.C., 264 F. 2d 358 (C.A. D.C., 1958), involved a
petition for review of a Commission order denying withdrawal and
revoking petitioner’s registration as a broker-dealer. The Commis-
sion’s revocation was based on findings that petitioner had been en-
joined by a district court from violating the Commission’s net capital
rule and that revocation would be in the public interest. The Court
of Appeals for the District of Columbia, in affirming the Commission’s
order, held, first, that the Commission had observed the fundamental
purposes of section 9(b) of the Administrative Procedure Act and,
second, that under the circumstances of this case, the Commission
properly found revocation was in the public interest. Service on the
petitioner of the temporary restraining order and the Commission’s
complaint in the action for the preliminary injunction as well as the
issuance of the injunction itself met the requirement in 9(b) that
written notice of the facts warranting a revocation be sent to the li-
censee prior to the agency proceeding. The Court stated that the
record shows that even prior to the district court proceedings the
Commission’s staff had discussed with Shuck the matter of compliance.
In addition, the court proceedings, the Court held, afforded petitioner
a further opportunity to demonstrate compliance.

Moving to the merits of the case, the Court concluded that it is not
required that the injunction contain an express finding of wilfulness
as petitioner had contended where revocation is based on the entry
of an injunction. Evidence of wilfulness, however, might be con-
sidered by the Commission in applying the public interest criterion.
The record of Shuck’s action in the past supported the Commission’s

102 USDC SD Texas, No. 12,236.

18 USDC SD NY, No. 138—41.

14 USDC SD NY, No. 147-363.

15 USDC 8D Fla., No. 8982-M.

108 USDC SD NY, No. 142-295.

107 USDC ND Texas, No. 8060.

18 USDC 8D Calif., No. 938-58 HW.
100 USDC D Mass., No. 59-194A.
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findings that the violation of the net capital rule was not unintentional
or inadvertent., -This past record-coupled with. the District Court’s
finding that:Shuck would not:maintain the required standards in the
future”could :properly justify. the: Commission’s revocation for the
future:protection of the investirig public.. Nor did the Court feel that
Shuck’s expressed wish to withdraw from the securities business or
his alleged satisfaction of ‘creditors precluded the Commission from
taking this'step. .The Court stated that the Commission could hold
its hearing- which would reflect the facts shortly after they occurred
and take prompt and .appropriate action without waiting until Shuck
re-entered into. business. . The '‘Court of, Appeals restated, its ruling
in Hughes v. 8.E.C.**° that wilfulness means no more than that the
person cha.rged with the duty knows what he is doing.”

oy '

ngauon Involvmg Broker-Dealer Regxstrahon and Reportmg Requlremems

- Gilligan, Wil & Co., et al. v. S.E.C.,267 F. 2d, 461 (C.A. 2, 1959)
involved a petition’ for review 'of the Comm1ss1on s order suspendmg
Gilligan, Will & Co. for 5 days' from the National Association of Se-
curities Dealer's, Inc. for v1olat10ns of ‘section 5 of the Securities Act
and finding' James Gilligan and William Will causes of the order.
Petitioners challenged the' Commission’s findings that they were un-
derwriters with réspect to 1955 and 1956 transactions in Crowell-
Collier debentures and ‘'stock. ‘The Court upheld the findings and
conclusion of the Commission that the resale of securities contem-
plated and executed by. petitioner was a distribution or public offering
and hence petitioners were underwriters. The. Court rejected peti-
tioners’ argument that they took-for investment where they intended
to retain the stock only.if the'issuer continued to-operate profitably.

Some of the cases brought by the: Commission involved failure- of
the defendants to file the reports required by the Exchange Act.
S8.E.C.v. Alexander L. Guterma,and F. L. Jacobs Co.** the complaint
sought to enjoin the company and its then.president and controlling
stockholder, Guterma, from continuing to violate the antifraud and
reporting requirements of the;1934 Act-and the.antifraud and regis-
tration requirements. of ‘the 1933 act. « After Guterma resigned and
disposed of his interest in the company, the new management con-
sented to-entry .of a4 mandatory injunction ordering the.company to
prepare and file with the Commission all information, documents
and reports required by the.act.

174 F. 2d 969, 977 (1949).
pplllsgf;4n discussion of the Commission’s Findings and Oplbion see 24th Annual Report,

12 USDC SD NY, No. 144-363. A criminal indictment is also pending agamst Guterma
See the discussion of crlminal lltlgation mfra, this report.
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Upon application of the' Commission the District Court at New

York 'City appointed receivers for the assets of the company. Im-
mediately thereafter a petition for reorganization under chapter X
of the Bankruptcy Act was filed and is now pending in the District
Court at Detroit, Mich. The Commission is participating in these
proceedings.
“In 8.E.C. v. Interworld T. V. Films, Inc.,”® the court entered a
mandatory injunction requiring the filing of reports on' Forms 8-K,
9-K, and 10-K and restraining future violations of the reporting
requirements. In a companion case, S.£.C. v. Guild Films Co.,***
the court ordered reports to be filed correcting a prev1ously ﬁled
Form 10-XK and enjoined future violations.

A mandatory injunction was entered by consent in S8.E.C. v. Peru-
vian Oil Concessions Co., Ine.*® requiring the company to ﬁle annual
reports for fiscal 1955, 1956 and 1957.

In 8.EC. v. Fzrst Lewis Corporation,*® defendant was charged
with failing to make available for examination by representatives of
the Commission the books and records required to be kept by the
Exchange Act. The Court enjoined the defendant from doing busi-
ness in securities while failing to make such books and records avail-,
able. A permanent injunction was also entered in S.Z.C. v. Brad-
ford ™" for failure to make available books and records and for failure
to file a report of the financial condition of a brokerage firm.

Proxy Litigation

The Commission appeared as plaintiff in one case of proxy litiga-
tion. In S.E.C.v. Central Foundry Co., et al.,'*® the Commission ob-
tained a court order délaying the effect of votes cast by stockholders of
the company at the Annual Meeting, charging both management and
the opposing Independent Stockholders Protective Committee -with
violations of the proxy rules. The management filed a notice.of ap-
peal from the order and the case was set for hearing on the Commis-
sion’s complaint.. However, before any further action was taken, the
next Annual Meeting was held from which the stockholders’ faction
emerged victorious by a substantial margin. Neither side was charged
with illegal practices in connection with the second meeting. The
management faction then stipulated to dismissal of its appeal. There-
upon the Commission stlpulated to dismissal of its complamt

Contempt Proceedmgs

In 8.E.C. v. East Boston Co., Bernard Goldfine, et al.,"*® the Com-

13 USDC SD NY, No. 145-328.
14 USDC SD NY, No. 145-327.
15 USDC SD NY, No. 144-363.
18 USDC D Mass, No. 59—479-F.
17 USDC SD Calif, No. 179-58. Bradford has filed notlce of appeal.
18 USDC SD NY, No. 138-110.
19 USDC D Mass, No. 54-438-W.
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mission found it necessary to bring a contempt action to enforce an in-
junction order previously obtained. The respondents were found in
civil contempt for failure to file the semi-annual report of the com-
pany required under the Exchange Act. The respondents consented
to payment of a $2,500 fine by the individuals. The company had
earlier paid $3,000 compensatory damages. '

Participation as Amicus Curiae }

As noted in the last'annual report; the Commission filed briefs in

two cases in which the validity of rule 16b-8, insofar as it exempts
“the exercise of stock options from section 16(b) of the Exchange Act,
was brought into question. In the first of these cases, Perlman v.
Timberlake, the judge of the United States District Court for the
Southern District of New York declared in dictum that the rule is
invalid, but held that the defendants were protected from liability be-
cause of their good faith reliance upon the rule. The other case, Van
Aglten v. Hurley, now pending before another judge of the same
court, has not yet been decided. 2

In Taylor, et al. v. Janigan (USDC D. Mass, No. 85-1056), the
case arose out of the purchase by the President of Boston Electro Steel
Casting, Inc. of substantially all of the outstanding stock from the
shareholders. The plaintiffs brought suit under section 10(b) of the
Exchange Act and rule 10b-5 thereunder, charging that they were
induced to sell by defendant’s misrepresentation. The defendant
moved to dismiss on the grounds of lack of jurisdiction and failure
to state a cause of action. Defendant also argued that 28 U.S.C.
§ 1331, which requires a $10,000 amount to be in controversy, governs
the 1mphed right of action under the Exchange Act and the rules
under it.

The Commission filed a brief amicus curiae. The court supported
the Commission’s arguments, denying the motion to dismiss. The
court stated that section 10(b) and rule 10b-5 gave rise to the cause of
action and to Federal jurisdiction, and that interveners need not com-
ply with the requirement as to amount in controversy, because section
27 of the Excha,nge Act grants ]umsdlctlon without reference to
amount.

12"After the close of the year the Unite;i: States District Court for the Southern Dii,strict
of Texas held, In Continental Oil Co. v. Perlitz, that the rule is within' the Commission’s
exemptive authority. The opinion expressly declined to accept the rationale of the
Timberlake case. In addition, the Van Aalten case was decided on July 30, 1959, but the

trial judge held that it was unnecessary to decide the valldlty of the rule, and declined
to express an opinion.





