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S T A T E M E N T  OF W I L L  ~. ~ IR M.AN, SEC UR I T I E S  AND 

OF TH Y ON 

, M r .  C h a i r m a n  and  M e m b e r s  of  the S e c u r i t i e s  S u b c o m m i t t e e  o f  

the  Sena te  C o m m i t t e e  on Bank ing  and C u r r e n c y ~  I am W i l l i a m  L .  C a r y  

-of t he  Sta te  of New Yorks  and I a p p e a r  b e f o r e  you as C h a i r m a n  of  t he  

' S e c u r i t i e s  and E x c h a n g e  C o m m i s s i o n  for the p u r p o s e  of d i s c u s s i n g  

R e o r g a n i z a t i o n  P l a n  No.  I of  1961 which  p e r t a i n s  to t ha t  a g e n c y .  

With m e  t o d a y  a r e  m y  fe l low C o m m i s s i o n e r s  ( M e s s r s .  Gadsby0 

Woods ide  and F r e a r )  and the  h e a d s  of s o m e  of  o u r  m a j o r  d i v i s i o n s  a n d  

o f f i c e s  i nc lud ing  M a n u e l  F .  Cohen ,  P h i l i p  A. L o o m i s ,  J r .  a n d  W a l t e r  P .  

N o r t h .  I hope  tha t  i t  wi l l  be a g r e e a b l e  wi th  you  if  I ca l l  upon t h e m  o c c a -  

s i o n a l l y  to s u p p l e m e n t  m y  r e m a r k s .  

A few w o r d s  of  c a u t i o n  a r e  i m p e r a t i v e  r i g h t  a t t h e  s t a r t .  In the  

l i g h t  of  the t i m e  a v ~ i ! a b l e  to c o n s i d e r  the  i m p l i c a t i o n s  and p o s s i b l e  u s e s  

w h i c h  should  be m a d e  of  R e o r g a n i z a t i o n  P l a n  No. 1 (if you  p e r m i t  i t  t o  

b e c o m e  e f f ec t i ve ) ,  I wou ld  hope  tha t  you  r e g a r d  m y  s u g g e s t i o n s  a s  

t e n t a t i v e  r a t h e r  t h a n  f ina l .  
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m e m b e r s , ,  who a r e  the  p e r s o n s  c h o s e n  by the P r e s i d e n t  and c o n f i r m e d  :by 

the Senate to perform them. Action by the Commission, it can be argued, 

should neither be performed by less than a majority of the Commissioners 

nor be passed down to personnel below the level of Commissioner. 

If  I h a v e  c o r r e c t l y  s e n s e d  the  b a s i s  of  the  p r o p o s e d  o p p o s i t i o n ,  I 

should'answer as follows: 

F i r s t ,  I b e l i e v e  tha t  m e n  of the  s t a t u r e  r e q u i r e d  to p e r f o r m  the  

functions entrusted to  this Commission will necessarily be men who can 

be t r u s t e d  to d e t e r m i n e  wlzich of t h e i r  f u n c t i o n s  t h e y  m a y  p r o p e r l y  d e l e g a t e  

to o t h e r s  and which  should  be d e c i d e d  only  at full  C o m m i s s i o n  l e v e l .  

D e l e g a t i o n  of  m a t t e r s  wh ich  a r e  m i n o r  in scopee but t i m e - c o n s u m i n g  in 

e x e c u t i o n ,  wi l l  a l low the C o m m i s s i o n  to c o n c e n t r a t e  i t s  a t t e n t i o n  on the  

major problems facing this agency. 

S e c o n d ,  u n d e r  the R e o r g a n i z a t i o n  P l a n  the  C o m m i s s i o n  wi l l  at a l l  

t ime  s r e t a i n  the  r i gh t  t o . r e v i e w  any  ac t i on  d e l e g a t e d  u n d e r  t h e  P l a n .  The  

Plan does not call for permanent irrevocable delegation of any Commission 

function. Upon the motion of any two Commissioners we may -- indeed we 

must•-- consider the question at issue ourselves. If experience shows us 

t ha t  d e l e g a t i o n  in a n y  p a r t i c u l a r  a r e a  is  i l l  c o n c e i v e d ,  we can  at  o n c e  

a b o l i s h  i t  and r e s u m e  the p r a c t i c e  of  a c t i n g  on ly  at the  C o m m i s s i o n  l e v e l .  
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I. The Reorganization Plan which we are to discuss today contemplates 

that the Commission, not the Chairman, may,delegate to Commission 

personnel certain functions which are presently vested in the Commission 

itself. I endorse the principle of the Reorganization Plan which the President 

has proposed for our agency. Subject to the basic standards which the 

Congress established in the Administrative Procedure Act, the Plan would 

give our Commission broad authority to delegate to one or more of its 

members or to others within the agency certain of the functions which are 

currently performed only by the Commission itself. Action taken pursuant 

to any such delegation would be subject to a certlorari-like discretionary 

r e v i e w  by the  full  C o m m i s s i o n ,  e i t h e r  upon the r e q u e s t  of  t w o  o r  m o r e  

Commissioners, of a party involved, or of an intervenor under appropriate 

rules to be fashioned by the Commission. The Plan also authorizes the 

Chairman to name" the Commission personnel to perform the various 

functions delegated by the Commission. 

II. As to the Resolution which has been submitted "That the Senate 

does not favor the Reorganization Plan Numbered l, " I would suppose that 

such opposition stems basically from• the belief that ~ functions assigned by 

l a w  to a r e g u l a t o r y  body  such  a s  o u r s  shou ld  be p e r f o r m e d  by  a l l  of i t s  
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I n d e e d ,  I e n v i s i o n  t h a t  we  m a y  w e l l  do c o n s i d e r a b l e  " c u t t i n g  a n d  t r y i n g "  

b e f o r e  we  l e a r n  in  w h a t  a r e a s  a n d  t o  w h a t  e x t e n t  we  c a n  b e s t  u t i l i z e  t h e  

a u t h o r i t y  to  d e l e g a t e  p u r s u a n t  t o  t h i s  P l a n o  I a s s u r e  y o u  t h a t  we h a v e  no  

hard and fast notions on thiS subject. If the Plan becomes law we shall 

m a k e  e v e r y  e f f o r t  to  u s e  i t  a s  a v e h i c l e  to  e x p e d i t e  t h e  w o r k  o f  o u r  a g e n c y  

o n l y  i n  t h o s e  a r e a s  i n  w h i c h  i t  i s  f o u n d  to b e  a p p r o p r i a t e .  S h o u l d  we 

e n c o u n t e r  i n s t a n c e s  in  w h i c h  i t  i s  n o t  w o r k i n g  p r o p e r l y ,  we s h a l l ,  o f  

c o u r s e ,  r e v o k e  o r  m o d i f y  the  d e l e g a t i o n  a c c o r d i n g l y .  

T h i r d ,  I s h o u l d  a l s o  l i k e  to  p o i n t  o u t  t h a t  t h e  p r o t e c t i o n s "  

e s t a b l i s h e d  b y  C o n g r e s s  i n  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  f o r  p a r t i e s  

a p p e a r i n g  b e f o r e  a d m i n i s t r a t i v e  a g e n c i e s  a r e  u n a f f e c t e d  b y  R e o r g a n i z a t i o n  

P l a n  N o .  1. A n y  d e l e g a t i o n  u n d e r  t h e  R e o r g a n i z a t i o n  P l a n  i s  e x p r e s s l y  

m a d e  s u b j e c t  to  S e c t i o n  7 o f  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .  T h i s  r e -  

q u i r e s  t h a t  t h e  C o m m i s s i o n ,  a C o m m i s s i o n e r  o r  a h e a r i n g  e x a m i n e r  

sh_~!! p r e s i d e ,  a t  t h e  t a k i n g  o f  e v i d e n c e  in  t h o s e  c a s e s  w h e r e  a C o m m i s s i o n  

s t a t u t e  r e q u i r e s  a d j u d i c a t i o n  o r  r u l e  m a k i n g  to  b e  " d e t e r m i n e d  o n  t h e  

r e c o r d  a f t e r  o p p o r t u n i t y  f o r  a n  a g e n c y  h e a r i n g .  " I a s s u m e ,  m o r e o v e r ,  

t h a t  t h e  l i m i t a t i o n s  o f  S e c t i o n  8 o f  t he  A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  
I 

w h i c h  a p p l y  to  c a s e s  w h e r e  a h e a r i n g  i s  r e q u i r e d  to  b e  c o n d u c t e d •  in  

a c c o r d a n c e  w i t h  S e c t i o n  7, a r e  a l s o  a p p l i c a b l e  u n d e r  t h e  P l a n .  T h e r e f o r e ,  
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s h o u l d  t h e  R e o r g a n i z a t i o n  P l a n  b e c o m e  e f f e c t i v e ,  o n l y  t h e  C o m m i s s i o n ,  a 

C o m m i s s i o n e r  o r  a h e a r i n g  e x a m i n e r  c o u l d  p r e s i d e  o v e r  and i s s u e  t h e  

d e c i s i o n  in  a p r o c e e d i n g  i n v o l v i n g ,  for  e x a m p l e ,  t he  r e v o c a t i o n  o f  r e g i s t r a -  

t i o n  o f  a b r o k e r - d e a l e r .  F i n a l / y ,  s i n c e  t h e r e  i s  n o t h i n g  in  R e o r g a n i z a t i o n  

P l a n  No.  1 w h i c h  e x p r e s s l y  r e p e a l s  o r  m o d i f i e s  any  p a r t  o f  the 

A d m i n i s t r a t i v e  P r o c e d u r e  Act ,  i t  would  s e e m  t h a t  t he  s a f e g u a r d s  w h i c h  

C o n g r e s s  h a s  p l a c e d  in  t h i s  Ac t  would  s u r v i v e  t h e  e f f e c t i v e n e s s  o f  

R e o r g a n i z a t i o n  P l a n  No.  1 and c o n t i n u e  to be  a p p l i c a b l e  to  p a r t i e s  w h o  
1/ 

a p p e a r  b e f o r e  the  S e c u r i t i e s  and  E x c h a n g e  C o m m i s s i o n .  

III .  In a d d i t i o n  to t he  o p p o s i t i o n  to R e o r g a n i z a t i o n  P l a n  No. 1 a p p a r e n t l y  

• b a s e d  u p o n  the g e n e r a l  i n a d v i s a b i l i t y  o f  d e l e g a t i o n ,  s p e c i f i c  c r i t i c i s m s  

h a v e  b e e n  r a i s e d  c o n c e r n i n g  p o s s i b l e  a d v e r s e  e f f e c t s  w h i c h  m i g h t  r e s u l t  

f r o m  t h e  o p e r a t i o n  o f  the  P l a n .  I s h o u l d  l i k e  • a t  t h i s  p o i n t  to  a t t e m p t  to  

a n s w e r  s o m e  o f  t h e s e  c r i t i c i s m s .  

It  h a s  b e e n  s u g g e s t e d  t h a t  the  P l a n  wi l l  o p e r a t e  to d e p r i v e  a p a r t  7 

of  t h e  r i g h t  to  p r e s e n t  i t s  c a s e  to  the  full  C o m m i s s i o n .  Tha t ,  of  c o u r s e ,  

i s  t he  p u r p o s e  of  the  P l a n  - - t o  a l l o w  the  C o m m i s s i o n  to  d e l e g a t e  c e r t a i n  

o f  i t s  d u t i e s .  H o w e v e r ,  a s  I h a v e  s ta ted~ t h e  P l a n  c o n t e m p l a t e s  t h a t  t h e  

C o m m i s s i o n  wi l l  a l w a y s  h a v e  a d i s c r e t i o n a r y  r i g h t  o f  r e v i e w  a n d  m u s t  

1 /  See  A d m i n i s t r a t i v e  P r o c e d u r e  Ac t  S e c t i o n  IZ 
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r e v i e w  u p o n  t h e  v o t e  o f  two  C o m m i s s i o n e r s .  It  s e e m s  e x t r e m e l y  u n l i k e l y  

to  m e  t h a t  t h e  t w o  n e c e s s a r y  v o t e s  w i l l  n o t  be  o b t a i n e d  w i t h  r e s p e c t  to  a n y  

m a t t e r  o f  i m p o r t a n c e .  

I t  h a s  a l s o  b e e n  c o n t e n d e d  t h a t  R e o r g a n i z a t i o n  P l a n  No .  1 m a y  

d e p r i v e  a C o u r t  o f  A p p e a l s  o f  t h e  a d v i c e  o f  t h e  fu l l  C o m m i s s i o n  i n  t h e  

e v e n t  t h a t  a d e l e g a t e d  a c t i o n  i s  a p p e a l e d  d i r e c t l y  to  a c o u r t  w i t h o u t  h a v i n g  

f i r s t  g o n e  b e f o r e  t h e  C o m m i s s i o n .  T h i s  s i t u a t i o n  c o u l d  p o s s i b l y  a r i s e  i f  

t h e  C o m m i s s i o n  d e l e g a t e d  to  a h e a r i n g  e x a m i n e r  t h e  r i g h t  to  m a k e  an  

i n i t i a l  d e c i s i o n  on  a p a r t i c u l a r  m a t t e r  a n d  s u b s e q u e n t l y  d e c l i n e d  to  r e v i e w  

t h i s  m a t t e r .  S h o u l d  t h e  C o m m i s s i o n  d e l e g a t e  t he  r i g h t  to  m a k e  a n  i n i t i a l  

d e c i s i o n  to  a h e a r i n g  e x a m i n e r  - -  w h i c h  i t  h a s  n e v e r  d o n e ,  a l t h o u g h  

a u t h o r i z e d  to do so b y  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  - -  I t h i n k  i t  V e r y  

i m p r o b a b l e  t h a t  t he  C o m m i s s i o n  w o u l d  e v e r  d e c l i n e  to  h e a r  t h e  a p p e a l  o f  

a n y  p a r t y  i n  a c o n t e s t e d  a d v e r s a r y  p r o c e e d i n g .  M o r e o v e r ,  e v e n  a s s u m i n g  

t h a t  a c a s e  g o e s  d i r e c t l y  t o  t h e  C o u r t  o f  A p p e a l s  w i t h o u t  t h e  b e n e f i t  o f  a 

fu l l  C o m m i s s i o n  h e a r i n g ,  t h e  C o m m i s s i o n ,  a s  a p a r t y  t o  t h e  r e v i e w  p r o c e e d -  

i n g ,  w i l l  b e  a b l e  to  a s s i s t  t h e  c o u r t  t h r o u g h  i t s  c o u n s e l .  

/Along t h e  s a m e  l i n e s  a s  t h e  l a s t  c r i t i c f s m ,  i t  h a s  b e e n  s u g g e s t e d  

t h a t ,  s i n c e  u n d e r  t h e  P l a n  a s t a f f  d e c i s i o n  c o u l d  b e c o m e  f i n a l  w i t h o u t  

r e v i e w ,  t h e  p o s s i b i l i t y  e x i s t s  f o r  c o n f l i c t i n g  d e c i s i o n s  t o  b e  p a s s e d  o n  b y  
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t h e  c o u r t s  w i t h o u t  t h e  C o m m i s s i o n  h a v i n g  h a d  an  o p p o r t u n i t y  to  r e c o n c i l e  

t h e  c o n f l i c t .  I w o u l d  s a y  h e r e ,  a s  I d id  i n  r e s p o n s e  to  t h e  p r e v i o u s  

c r i t i c i s m ,  t h a t  t h e  l i k e l i h o o d  o f  o c c u r r e n c e  o f  s u c h  a s i t u a t i o n  i s  v e r y  

s l i g h t .  T h e  C o m m i s s i o n  w o u l d  c e r t a i n 1 7  r e v i e w  a d e c i s i o n  i f  i t  c o n f l i c t e d  

w i t h  e i t h e r  i t s  o w n  i n t e r p r e t a t i o n  o f  t h e  l a w  o r  , t h a t  o f  a n o t h e r  s t a f f  

m e m b e r .  

I V .  I b e l i e v e  t h a t  i t  w o u l d  be  p r e m a t u r e ,  a n d  u n w a r r a n t e d ,  to  g i v e  a t  

t h i s  t i m e  a fu l l  l i s t  o f  t h e  s p e c i f i c  m a t t e r s  w h i c h  t h e  C o m m i s s i o n  w i l l  

a n d  w i l l  n o t  d e l e g a t e  u n d e r  t h e  R e o r g a n i z a t i o n  P l a n .  A s  h a s  b e e n  i n d i -  

c a t e d ,  f u r t h e r  s t u d y  i s  n e e d e d  b e f o r e  a n y  f i r m  c o n c l u s i o n s •  c a n  b e  

r e a c h e d .  F u r t h e r m o r e ,  r e v i e w  o f  t h e  a c t u a l  o p e r a t i o n  o f  t h e  P l an~  i f  

e f f e c t i v e ,  w i l l  u n d o u b t e d l y  r e s u l t  in  the  r e a s s u m p t i o n  o f  c e r t a i n  d e l e g a t e d  

• f u n c t i o n s  a n d  t h e  d e l e g a t i o n  o f  o t h e r s .  H o w e v e r ~  a t  t h i s  t i m e ,  t h e  

C o m m i s s i o n  h a s  t e n t a t i v e l y  c o n c l u d e d  t h a t  t h e r e  a r e  C e r t a i n  a r e a s  i n  

w h i c h  i t  s h o u l d  n o t  d e l e g a t e  i t s  a u t h o r i t y ,  e v e n  t h o u g h  p e r m i s s i b l e  u n d e r  

R e o r g a n i z a t i o n  P l a n  No .  1 o r  u n d e r  i t s  e x i s t i n g  p o w e r  to  d e l e g a t e ,  

a n d  o t h e r s  i n w h i c h  d e l e g a t i o n  w o u l d  a p p e a r  to  be  h e l p f u l  a n d  a p p r o p r i a t e .  



IV ~. On the basis of our study to date, I would place at least the follow- 

ing items in the category of non-delegable responsibilities: '" 

I, The general rule making powers of the Commission under 

the Ac t s  w h i c h  it a d m i n i s t e r s .  U n d e r  t h e s e  s t a t u t e s  the 

C o m m i s s i o n  h a s  t h e  p o w e r  to p r o m u l g a t e  r u l e s  of  g e n e r a l  

a p p l i c a b i l i t y  wh ich  s e r v e  to i m p l e m e n t  o r  i n t e r p r e t  the. Ac t s  

i t  a d m i n i s t e r s .  As t h e s e  r u l e s  i nvo lve  b a s i c  p o l i c y  c o n s i d e r a -  

t i ons  and a r e  a p p l i c a b l e  in  a g e n e r a l  m a n n e r ,  i t  would  not  be 

a d v i s a b l e ,  and the  C o m m i s s i o n  does  no t  i n t end ,  to d e l e g a t e  

i t s  r u l e  m a k i n g  p o w e r  r e l a t i v e  to p o l i c y  m a t t e r s .  ( L a t e r  I 

sha l l  d i scus  s a few i n s t a n c e s  in  w h i c h  the  f o r m u l a t i o n  of  

r u l e s  with r e s p e c t ,  to o p e r a t i n g  d e t a i l s  m i g h t  we l l  be d e l e g a t e d .  ) 

It should  be no t ed  in  th i s  c o n n e c t i o n  tha t  none  of  the  

C 0 m r n i s s i o n t s  b r o a d  r u l e  m a k i n g  p o w e r s ,  t h o u g h  " r u l e  

m a k i n g "  u n d e r  Sec t i on  4 of the A d m i n i s t r a t i v e  P r o c e d u r e  

Ac t ,  i s s u b j e c t  to  the  e x c e p t i o n  in R e o r g a n i z a t i o n  P l a n  

No. 1 c o n c e r n i n g  the a p p l i c a b i l i t y  of  S e c t i o n  7 of  the 

A d m i n i s t r a t i v e  P r o c e d u r e  Act . .  A s  p r e v i o u s l y  s t a t e d ,  

Sec t l on  7 g e n e r a l l y  p r o v i d e s  tha t  on ly  .the C o m m i s s i o n ,  a 

C o m m i s s i o n e r ,  or  a h e a r i n g  e x a m i n e r  m a y  ac t  on a 
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p a r t i c u l a r  m a t t e r .  As p r o v i d e d  by  Sec t ion  4, Sec t ion  7 

i s  o p e r a t i v e  on ly  wi th  r e s p e c t  to ru l e  m a k i n g  w h e r e  the  

C o m m i s s i o n  s t a tu t e  r e q u i r e s  tha t  r u l e s  be m a d e  "on  the  

r e c o r d  a f t e r  ~ o p p o r t u n i t y  for  an a g e n c y  h e a r i n g ,  t, None of  

the  C o r n r n i s s i o n l s  g e n e r a l  r u l e  m a k i n g  p o w e r s  h a s  s u c h  a 

r e q u i r e m e n t .  

H o w e v e r ,  I should l ike  to point  out tha t  ru l e  m a k i n g  

b y  the  Con~rn i s s ion  i s  s u b j e c t  to t h e  g e n e r a l  r e q u i r e m e n t s  

of  Sec t ion  4 of  the  A d m i n i s t r a t i v e  P r o c e d u r e  Act .  S e c t i o n s  

4(a) and 4(b) p r o v i d e  tha t ,  wi th  c e r t a i n  e x c e p t i o n s ,  t h e  

C o m m i s s i o n  s h a l l  pub l i sh  a g e n e r a l  no t i ce  of p r o p o s e d  

r u l e  m a k i n g  in  The F e d e r a l  R e g i s t e r  and a l so  t ha t  the  

a g e n c y  sha l l  a f fo rd  i n t e r e s t e d  p e r s o n s  an  o p p o r t u n / t y  to 

p a r t l c l ~ a t e  in  ru l e  m a k i n g  t h r o u g h  s u b m i s s i o n  of w r i t t e n  

data, v iews  or arguments .  It h a s  been  the CommlsslonVs 

p o l i c y  in the pa s t ,  and I m a y  s ta t e  i t  wi l l  continue to be 

i t s  p o l i c y  in the fu tu re ,  to p rov ide  opportur~tt~, for comment  

on p r o p o s e d  rules' beyond, the requirements  of the  

Admin~strative Procedure  Act.  " Such comments  have been  

found to be most  helpful .  It should also  be noted that 
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Sec t ion  4(d) of  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  Ac t  p r o v i d e s  

a n o t h e r  f o r m  of  pub l ic  p a r t i c i p a t i o n  in  r u l e  m a k i n g  by 

r e q u i r i n g  tha t  e v e r y  a g e n c y  s h a l l  a c c o r d  any  i n t e r e s t e d  

p e r s o n  the r i g h t  to p e t i t i o n  for the  i s s u a n c e ,  a m e n d m e n t  

o r  r e p e a l  of a r u l e .  

Thus ,  a s s u m i n g  tha t  the  C o m m i s s i o n  d e l e g a t e d  i t s  

rule making functions with respect to a particular area, 

the  p r o m u l g a t i o n  of  r u l e s  in th i s  a r e a  wou ld  u n d o u b t e d l y  

be p r e c e d e d  by  gz~mting to i n t e r e s t e d  p a r t i e s  an o p p o r t u n i t y  

to c o m m e n t  on t h e m .  I n  the  even t  t ha t  any  p a r t y  had  

o b j e c t i o n s  to a r u l e ,  i t  s,~erns c l e a r  to  m e  tha t  t h e s e  

o b j e c t i o n s  woul  d be  b r o u g h t  to the a t t e n t i o n  of the  

C o m m i s s i o n  w h i c h  would  t h e n  r e c o n s i d e r  the  r u l e .  Thus ,  

should  the P l a n  b e c o m e  e f f ec t i ve ,  a f o r m  of r e v i e w  by 

the C o m m i s s i o n  wou ld  ex i s t  with r e s p e c t  to r u l e  m a k i n g .  

As I have  s t a t e d ,  i t  i s  not  the  C o r n m i s s i o n l s  i n t en t i on  

to de l ega t e  i t s  g e n e r a l  r u l e  m a k i n g  p o w e r s .  In  some  

c a s e s ,  h o w e v e r ,  i t  m a y  be a p p r o p r i a t e  to d e l e g a t e  to a 

C o m m i s s i o n e r  o r  a s t a f f  m e m b e r  the a u t h o r i t y  to i s s u e  

r u l e s  in l i m i t e d  a r e a s  wh ich  do not  dea l  wi th  the  b a s i c  
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p o l i c i e s  of  t h e  A c t s .  I m i g h t  c i t e  as  an e x a m p l e  t h e  

m e c h a n i c a l  r e q u i r e m e n t s  dea l i ng  with r e g i s t r a t i o n  s t a t e -  

m e n t s ,  e . g . ,  the  n u m b e r  of c o p i e s  to be f i led .  E x a m p l e s  

of e x i s t i n g  r u l e s  which  m i g h t  h a v e  been  d e l e g a t e d  i n c l u d e  

the  fo l lowing : 

a .  Rule  14a,-6(h), S e c u r i t i e s  E x c h a n g e  Act  of 1934, 

and Rule  472(d),  S e c u r i t i e s  Act  of 1933, r e -  

q u i r i n g  m a r k e d  c o p i e s  of  a m e n d m e n t s  to  p r o x y  

m a t e r i a l  and  r e g i s t r a t i o n  s t a t e m e n t s .  

b.  R u l e s  40Z and 403, S e c u r i t i e s  Act  of 1933, d e a l -  

ing with the n u m b e r  of  cop ie s ,  b inding,  p a p e r  

and p r i n t i n g  of re  g i s t r  a t ion  s t a t e m e n t  s. 

c .  R u l e s  l Z b - l l  t h r o u g h  1Zb-14, S e c u r i t i e s  E x c h a n g e  

Act  of 1934, dea l ing  g e n e r a l l y  with the  m e c h a n i c a l  

r e q u i r e m e n t s  f o r  f o r m s  f i led  u n d e r  t he  S e c u r i t i e s  

EXchange  Ac t .  

d .  R u l e s  8 b - l l  and 8 b - i Z ,  I n v e s t m e n t  C o m p a n y  Act  

of  1940, c o n c e r n i n g  the  f o r m a l  r e q u i r e m e n t s  of 

r e g i s t r a t i o n  s t a t e m e n t s  or  r e p o r t s  f i led  u n d e r  the  

I n v e s t m e n t  C o m p a n y  Ac t .  
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In s u m m a r y ,  I do not  ~believe tha t  R e o r g a n i z a t i o n  P l a n  

No. I p r e s e n t s  any  p r o b l e m s  in a l l owing  d e l e g a t i o n  of the 

C o m m i s s i o n ' s  r u l e  m a k i n g  f u n c t i o n s ,  In the  f i r s t  p l a c e ,  as  

s t a t ed ,  th i s  C o m m i s s i o n  does  not i n t end  to d e l e g a t e  i t s  r u l e  

m a k i n g  r e l a t i v e  to po l i cy  m a t t e r s .  M o r e o v e r ,  the 

A d m i n i s t r a t i v e  P r o c e d u r e  Act c o n t e m p l a t e s  o p p o r t u n i t y  for  

publ ic  p a r t i c i p a t i o n  in ru l e  m a k i n g  and the r i gh t  to p e t i t i o n  

the C o m m i s s i o n  for  a m e n d m e n t  o r  r e p e a l  of a r u l e .  E v e n  

in m i n o r  m a t t e r s  w h e r e  ru l e  m a k i n g  m i g h t  be d e l e g a t e d ,  i t  

i s  r e a s o n a b l e  to a s s u m e  tha t  the C o m m i s s i o n  wil l  b e  s e n s i -  

t ive  to publ ic  o b j e c t i o n s  to a p r o p o s e d  r u l e  and,  a c c o r d i n g l y ,  

wil l  r e - e x a m i n e  the  ru l e  on i ts  own m o t i o n .  

P r o p o s a l s  for  l e g i s l a t i o n  which  a r e  d e e m e d  n e c e s s a r y  o r  

adv i s ab l e  f rom t i m e  to t i m e  in the publ ic  i n t e r e s t  or  in the  

i n t e r e s t  of i n v e s t o r s .  C e r t a i n l y  the C o m m i s s i o n  a lone ,  on 

b e h a l f  of the a g e n c y ,  shgu ld  u r g e  the  adop t ion  of  l e g i s l a t i o n  

in t h e  f ield of s e c u r i t i e s  l a w s .  

R e f e r r a l  of  c r i m i n a l  r e f e r e n c e  r e p o r t s  to the  D e p a r t m e n t  

of  J u s t i c e  and to the  a p p r o p r i a t e  Uni ted  S t a t e s  A t t o r n e y  for  

" prosecution for criminal Violation of the securities laws, We 

r e f e r r e d  o v e r  100 c r i m i n a l  c a s e s  in the  t w o - y e a r  p e r i o d  w h i c h  

ended  June  30, 1960, but  ou r  Office of  G e n e r a l  C o u n s e l  

s c r e e n e d  t h e s e  r e f e r r a l s :  wi th  c o n s i d e r a b l e  c a r e .  T h e  t i m e  

wldch  the  C o m m i s s i o n  i t s e l f  i s  r e q u i r e d  to d e v o t e  to t h e m  i s  
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sugges~t t h e m s e l v e s  as  we con t inue  our  s tudy  of  the p o s s i b i l i t i e s  u n d e r  

R e o r g a n i z a t i o n  P l a n  No. 1. 

1. O r d e r s  for p r i v a t e  i n v e s t i g a t i o n s  and in c o n n e c t i o n  

wi th  t h e m  the  u se  of  the  g e n e r a l  subpoena  p o w e r .  Th i s  

d e l e g a t i o n  a p p e a r s  to be  a p p r o p r i a t e  only  in m o r e  r o u t i n e  

c a s e s °  

2. Ru l ing  on a p p l i c a t i o n s  u n d e r  the P u b l i c  Ut i l i t y  H o l d i n g  

C o m p a n y  Act  of 1935 and the I n v e s t m e n t  C o m p a n y  Act  

of  1940 for  e x e m p t i o n s  f r o m  c e r t a i n  p r o v i s i o n s  of  t h e s e  A c t s .  

D e l e g a t i o n  would be a p p r o p r i a t e  in u n c o n t e s t e d  c a s e s  i n v o l v i n g  

r o u t i n e  m a t t e r  s.  

3. I n s t i t u t i o n  of p r i v a t e  b r o k e r - d e a l e r  p r o c e e d i n g s .  D e l e -  

ga t ion  would  b e  p a r t i c u l a r l y  p r o p e r  w h e r e  the  v i o l a t i o n  

a l l e g e d  in the p r o c e e d i n g  p e r t a i n s  to t h e  C o m m i s s i o n ' s  ne t  

c ap i t a l  r u l e  or  b o o k k e e p i n g  r e q u i r e m e n t s .  

4.  The q u a l i f i c a t i o n  of  t r u s t  i n d e n t u r e s  u n d e r  the  T r u s t  

I n d e n t u r e  Act  of  1939 w h e r e  the  c a s e  i s  r o u t i n e  and 

uncon te  ste d. 

5. A c c e l e r a t i o n  of  e f f ec t i ve  date  of  l i s t i ng  of  s e c u r i t i e s  

on a n ' e x c h a n g e  p u r s u a n t  to Sec t ion  I2(d) of the  S e c u r i t i e s  

Exchange Act of 1934; applications for unlisted trading 

privileges on an exchange under Section 12{f) of the Securities 

Exchange Act of 1934~ and applications for delisting of a 



- 1 4  - 

s e c u r i t y  f r o m  an  e x c h a n g e  p u r s u a n t  to  S e c t i o n  lZ(d)  o f  t h e  

S e c u r i t i e s  E x c h a n g e  A c t  o f  1934.  

. A c c e l e r a t i o n  o f  t h e  e f f e c t i v e  d a t e  o f  s o m e  r e g i s t r a t i o n  

s t a t e m e n t s  u n d e r  S e c t i o n  8(a) of  the  S e c u r i t i e s  A c t  o f  1933 

upon  e x a m i n a t i o n  by  two  C o m m i s s i o n e r s  s e l e c t e d  on  a 

r o t a t i n g  b a s i s .  T h i s  b u r d e n  i s  b e c o m i n g  so h e a v y  t h a t  

I doubt  w h e t h e r  we c a n  c o n t i n u e  to m ee t  i t  o t h e r w i s e .  

V.  In • c o n n e c t i o n  wi th  t h i s  d i s c u s s i o n  o f  a p p r o p r i a t e  a r e a s  o f  d e l e g a t i o n ,  

I should• l i k e  to m e n t i o n  one  a s p e c t  o f  R e o r g a n i z a t i o n  P l a n  No .  1 w h i c h  I 

b e l i e v e  r e q u i r e s  c l a r i f i c a t i o n .  I r e f e r  to  t h e  i n t e r p r e t a t i o n  o f  t h o s e  p a r t s  •• 

of Sections l(b) and l(c) which read: 

"(b) With  r e s p e c t  to  t h e  d e l e g a t i o n  o f  a n y  o f  i t s  f u n c t i o n s ,  
a s  p r o v i d e d  in  s u b s e c t i o n  (a) o f  t h i s  s e c t i o n ,  t h e  C o m m i s s i o n  
s h a l l  r e t a i n  a d i s c r e t i o n a r y  r i g h t  to  r e v i e w  t h e  a c t i o n  . . . 
u p o n  i t s  own i n i t i a t i v e  o r  u p o n  p e t i t i o n  o f  a p a r t y  to  o r  a n  
i n t e r v e n o r  in  s u c h  a c t i o n s ,  w i t h i n  s u c h t i m e  a n d  i n  s u c h  m a n -  
n e r  a s  the  C o m m i s s i o n  s h a l l  b y  r u l e  p r e s c r i b e  . . . ( U n d e r -  
scoring added. ) 

" (c )  Shou ld  t h e  r i g h t  to  e x e r c i s e  s u c h  d i s c r e t i o n a r y  r e v i e w  
be  d e c l i n e d ,  o r  s h o u l d  no s u c h  r e v i e w  be  s o u g h t  w i t h i n  t h e  
t i m e  s t a t e d  in t he  r u l e s  p r o m u l g a t e d  b y  t h e  C o m m i s s i o n ,  t h e n  
t h e  a c t i o n  o f  a n y  s u c h  d i v i s i o n .  . . s h a l l ,  f o r  a l l  p u r p o s e s ,  
i n c l u d i n g  a p p e a l  o r  r e v i e w  t h e r e o f ,  be  d e e m e d  t h e  a c t i o n  o f  t h e  
Commission. " 

I b e l i e v e  p r o p e r  i n t e r p r e t a t i o n  o f  t h o s e  c l a u s e s  to  be  t h a t  o u r  r u l e s ,  p r o m u l -  

g a t e d  p u r s u a n t  to  t h e  P l a n ,  m a y  i m p o s e  l i m i t a t i o n s  on  t h e  r i g h t  o f  p a r t i e s  

to  s e c u r e  r e v i e w  o f  p a r t i c u l a r  d e l e g a t e d  a c t i o n s .  I f  s u c h  l i m i t a t i o n s  a r e  

n o t  i m p o s e d  in  a p p r o p r i a t e  c a s e s ,  t h e  •absolu te  r i g h t  to  r e v i e w  on t h e  p a r t  
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of the person affected by a delegated action would make the delegation 

virtually meaningless. 

By way of example, let us assume that the Commission should decide 

to delegate the power to institute certain minor administrative proceedings. 

If the subject of the delegated power could, upon petition to the Commission 

requesting •review of the propriety of the institution of the proceeding, have the 

action stayed pending the outcome of the Commission decision whether to 

accept review, the value to the Commission of the power to delegate in these 

areas would at once be destroyed. Our only protection against such•tactics 

would be to revert to our present practice of having all such matters 

authorized by the full Commission before any action is taken. Needless to 

say, the imposition of any limitations on appeal from delegated actions 

will be studied as carefully as the fact of delegation itself in order to insure 

that a right to immediate review will be available without limitation where 

appropriate. 

• It is: my view that the language quoted above from Sections l(b) and 

l(c) of the proposed Plan is intended to give the Commission discretion to 

limit the right of review by such rules as are required to prevent the whole 

concept of delegation from being rendered meaningless. I hope that at some 
<, 

time during the course of this hearing your Committee! may see ,fit to clarify 

any doubt which might exist as to the intent of this part of the proposed 

IR eor ganIzatlon Plan. 
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VI. In . summary ,  I b e l i e v e  tha t  the  P lan , - . i f  e f f ec t i ve ,  wil l  s e r v e ,  as  

the  P r e s i d e n t  s t a t e d  in h i s  m e s s a g e  to C o n g r e s s  a c c o m p a n y i n g  the P l an ,  

to r e l i e v e  the  C o m m i s s i o n  f r o m  the n e c e s s i t y  of  dea l ing  wi th  m a n y  m a t t e r s  

o f  l e s s e r  • impor tance  and thus  c o n s e r v e  i t s  t i m e  for the  c o n s i d e r a t i o n  of 

m a j o r  m a t t e r s  of  po l i cy  and p lann ing .  The r i g h t s  of any p a r t y  a p p e a r i n g  

b e f o r e  the  C o m m i s s i o n  wil l  con t inue  to be p r o t e c t e d  by t hose  p r o c e d u r a l  

s t a n d a r d s  C o n g r e s s  e s t a b l i s h e d  in  the  A d m i n i s t r a t i v e  P r o c e d u r e  Act .  

F u r t h e r m o r e ,  the  C o m m i s s i o n  w~ll r e t a i n  a r i gh t  to r e v i e w  the  c o r r e c t n e s s  

of  any  d e l e g a t e d  ac t ion .  The P l a n  a lso  wil l  o p e r a t e  t o  expand  and  c l a r i f y  

the  C o m m i s s i o n l s  a l r e a d y  e x i s t i n g  p o w e r s  of  d e l e g a t i o n .  

I do. no t  want  to c r e a t e  the  i m p r e s s i o n  tha t  the  P l a n  w~ll re so lve  • 

a l l  the  p r o b l e m s  fac ing  t h i s  C o m m i s s i o n .  A g r e a t  b u r d e n  of work  fa l l s  

upon . the  s t a f f ,  and the a g e n c y  back log  is due in l a r g e  p a r t  to l a c k  of  

p e r s o n n e l .  Thus, '  for e x a m p l e ,  the  p r o c e s s i n g < o f  r e g i s t r a r / o n  s t a t e m e n t s  

i s  p e r f o r m e d ,  a t  the s t a f f  l e v e l  and the  Plan' will  not  e x p e d i t e  t h e  e x e c u t i o n  

of th i s  r e s p o n s i b i l i t y '  It wi l l ,  h o w e v e r ;  l i f t  s o m e  of  the  l o a d  off  the 

C o m m i s s i o n  i t s e l f ,  f r e e  it  f r o m  a b s o r p t i o n  •with de ta i l ,  and p e r m i t  g r e a t e r  

f l ex ib i l i t y  and o p p o r t u n i t y t o  c o n c e n t r a t e  upon e s s e n t i a l s . '  

I t hank  all" of  you for r ids  oppor tun i ty  to give you m y  v i e w s  a n d  for  

the  c a r e f u l  c o n s i d e r a t i o n  you a r e  giving to t h e  R e o r g a n i z a t i o n  P l a n  wh ich  

the P r e s i d e n t  h a s  p r o p o s e d  for our  agency .  


