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.Mr. Chairman and Members of the Securities Subcornmittee of
the Senate Committes on Banking and Currency, I am William L. Cary
of the State of New York, and I appear before you as Chairman of the
Securities and Exchange Commiaeion for the purpose of discuasing
Reorganization Plan No. 1 of 1961 which pertains to that agency.

With me today are my fellow Commissioners {Messrs, Gadsby,
Woodslde and Frear) and the heades of some of our major divlsions aad
offices including Manuel ¥. Cohen, Philip A, Loomis, Jr. and Waltexr P.
North, I hope that it will be agreeable with you if I call upon them ccca-
sionally to supplement iny remarks,

A few wards of cautlon are imperative right at the start, In the
light of the time available to conajder the implications and possible uses
which sheuld be made of Reorganization Plan Ne. 1 {if you permit it to
become eifective), I would hope that you regard my suggestions aa

tentatlve rather thap final,



members, who are the persons chosen by the Pre qident and conflrmed by
the Senate to perform them. Action by the Commiaaion, it can be argued,
phould neither ba performed by leas than a majority of the Commissioners
nor be passed down to peraonnel below the level of Commiseloner,

if i have correctly senped the basia of the proposed opposition, I
showld a.nsw;.ar as followa:

Firat, Ibeliave that men of the stature required to perforrn the
functions entrusted te thisa Commiasion will necessarlly be men who can
be trusted to determine which of their functions they may properly delegate
to others and which should be decided only at full Commission lavel.
Delegation of matters which are minor in acope, but time=-conaurniog In
executlon, will allow the Commiasion to concentrate ita attention on the
mzjor probleme facing this apgency,

Second, under the Reorpanization Plan the Commission will at all
timea retain the right to review any action delegated under the Flan. The
Plan does not call for permanent lrrevocable delegation of any Commigeion
function. Upon the meotion of any two Commiseioners we may - indeed wa
muat == conglder the question at issue ourselyea, ][ experience shows ua
that delegation in any particular area ia ill conceived, we can at once

aboligh it and resume the practice of acting only at the Commisaicon level.



1. The Reorganization Plan which we are to discuss today conternplates
that the {:ol-nmia slon, oot the Chairman, may delegate to Commiegion
personnel certain functions which are presently vested in the Commisaion
itself, I endarse the principle of the Reorganjization Plan whichk the Preaident
has proposed for our agency. Subject to the bagic standardse which the
Congresa established in the Admipistrative Procedure Act, the Plan would
give cur Commiseion broad authority to delegate to one or more of its
members or to cothera within the agency certain of the functions which are
currently performed only by the Commiseion itself, Actlon taken pursuant
to any such delegation would be subject to a certiorari~like discretionary
review by the full Commiassion, either upon the request of twe or more
Commissioners, of a party invelved, or of an intervenor under appropriate
rulesa toc be fashioned hy the Commission. The Plan alse authorizes the
{.Ihairman to name the Commission personael to perform the various

functions delegated by the Commiasion,

1I. Ap to the Resolution which hag been submitted "That the Ssnate
does not favor the Reorganization Plan Numbered 1, " I would suppose that
8uch opposition atermns basically from the belief that functions assigned by

law to a regulatory body such ae ours should be performed by zll of its
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Indeed, I envision that we may well do conaiderable '"cutting and trying"
before we learn in what areas and to what extent we can best utilize the
avtheority to delepgate pursuant to this Plan, 1 assure you that we have no
hard and fast noticns on this subject. If the Plan hecomes law we shall
make every effort to use it as a vehicle to expedite the work of cur agency
only in those areas in which it is found to be appropriate, Should we
encounter ingtances in which it is not working preperty, we ghall, of
course, revoke or modify the delegation accordingly.

Third, I should als¢ like to poiot out that the prntectinnar
establiched by Congress in the Administrative Procedure Act for parties
appearing before administrative agencies are unaffected by Reorganization
Plan No. 1. Any delegation under the Reorganization Plan is expressly
made subject to Section 7 of the Administrative Procedure Act, This re-
.quj,res that the Cornmigeion, a Commisaioner or a hearing examiner
shall preside at the taking of evidence in those cases where a Commisaion
statute requires adjudication or rule making te be "determined on the
record after oppertunity for an agency hearing.' I assurne, moreover,
that the lirnitations of Section 8 of the Administrative Procedure Act,
which apply to cases where a hearing ls required to be conducted in

accordance with Sectien 7, are also applicable under the Plan. Thersafore,



should the Reorganization Plan become effective, only the Commission, a
Commissioner or a hearing examiner could pre side over and issue the
deciaion in a proceeding involying, for example, the revocation of registra-
tion of a broker—-dealer. Finally, since there is nothing in Reorganization
Plan No. 1 which expressly repeals or modifies any part of the
Administrative Procedure Act, it would seem that the safeguards which
Congress has placed in this Act would survive the effectiveness of
Reorganization Plan No. 1 and continue to be applicable to parties who
appear before the Securities and Exchange v::i:aurr:r:'.t:ialsi.ln:an.lJIIr
I11. In addition to the opposition to Reorganization Plan No. 1 apparently
based upen the general inadvisability of delegation, specific criticiems
have been raised concerning possible adverse effects which might result
from the operation of the Plan. 1 should like at thia point to attempt to
answer aome of these criticisms.

It has been suggested that the Plan will operate to deprive a party
of the right to present its case to the full Commisaien, That, of course,
is the purpose of the Plan == to allow the Commission to delagate certain
of its dutiea. However, as | have stated, the Plan conternplates that the

Commiesion will always have a discrationary right of review and must

1/ See Adminiatrative Procedure Act Section 12



review upon the vote of two Commissionere, It seems extremely unlikely
to me that the two necepsary votes will not be obtainad with respeact to any
matter of importance.

It has alsc been contended thal Recrganization Flan No, 1 may
deprive a Court of Appeals of the advice of the full Commissaion in the
event that a delepated action is appealed directly to a court without having
firat gone before the Commisgion. This situation could posaibly arise If
the Commisaion delegated to a hearing examiner the right to make an
initial dec¢ision on a particular matter and subsequently declined to review
thia matter, Should the Cormnmisglon delegate the right to make an initial
decision to a hearing examiner -= which it has never done, although
authorized to do so by the Administrative Procedure Act == I think it very
irnprobable that the Commisslon would ever decline to hear the appeal of
ﬁny party in a contested advereary pr.uceading. Moreover, even assuming
that a caae goee directly to the Court of Appeals without the benefit of a
full Commission hearing, the Commiasion, as a party to the review proceed-
ing, will ba ahle to asaist the court through ite counsel,

Along the same ilnes as ﬁm last criticism, it hae been suggested
that, since under the Plan a staff declsion could become final without

review, the poassibility existe for conflicting decisions to be passed on by



the courts without the Commiseion having had an opportunity to reconcile
the conflict. I would say here, as ] did in reaponse to the previous
criticismn, that the likelihood of occurrence of such a situation ia very
slight, The Commisgion would certainly review a decision If it conilicted
with either ita own interpretation of the law or that of another ataff

memher.

V. I believe that it would be premature, and unwarranted, t{o give at
this time a full list of the specific matters which the Commigsion will
and will not delegate under the Reorpganization FPlan, As has been indi-
cated, further study is needed hefore any firm conclusions can be
reached, Furthermore, review of the actual operation of the Flan, if
effective, will undoubtedly result in the reassumption of certain delegated
functiona and the delegation of others, However, at this time, the
Comrmission has tentatively concluded that there are certain areas in
which 1t should not delegate ita authority, even though permissible under
Eeorganization Plan No. 1 or under its existing power to delegate,

and others in which delegation would appear to be helpiul and appropriate.



IV A. ©Onthe basis of our study to date, I would place at least the follow=
ing itema in the category of non-delegable responsibilities:

1. The general rule making powers of the Commisaion under
the Acts which it administers. Under these statutes the
Commisaion has the power to promulgate rules of general
applicability which aerve to implement o interpret the Acte
it adminiatera. Aas these rules invelve baaic policy considera-
tions and are applicable in a generzl manner, it would not be
advisable, and the Commisgion does not intend, to delegate
ite rule making power relative to policy matters. {Later I
ahatl discuss a few instances in which the formulation of
rules with respect to operating detalls might well be delegated,)

It should be noted in this connection that none of the
Commission'a broad rule making powers, though "'rule
making" under Secticn 4 of the Adrinistrative Procedure
Act, ‘{8 subject to the exception in Reorganization Plan
No. 1 r;an::ern.ing the applicability of Section 7 of the
Adminiatrative Procedure Act. As previously stated,
Sectlon 7 generally provides that only the Cormmissgion, a

Cormmiasioner, or a hearing examiner may act on a



particular matter, As provided by SEctim;; 4, Section 7
ia operative only with respect to rule making where the
Commisslon atatute requires that rules be made "on the
record after opportunity for an agency hearing.'" None of
the Cammisaion's general rule making powers has such a
requirement,

However, I should like to point out that rule making
by the Commission is subject to the general requirernents
of Section 4 of the Administrative Procedure Act, Sections
4{a} and 4{b) provide that, with certain exceptiona, the
Comrniseion shall publish a general notice of proposed
tule making in The Federal Eeglster and alac that the
agency shall afford Interested persons an opportunity to
participate in rule making through submiasion of written
data, views or arguments, It haas baen the Commission‘s
policy in the peet, and I may state it will continue to he
its policy in the future, to provide opportunity for cemrment
on proposed rules beyond the requiremants of the
Administrative Procedure Act, Such comments have been

found to be most helpful, It sahouid also be noted that



Section 4(d} of the Administrative Procedure Act provides
another form of public participation in rule making by
requiring that every agency shall accord any interested
peraon the right to petition for the issuance, amendment
or repeal of a rule.

Thusg, agsuming that the Commission delegated ite
rule making fungtions with respect to a particular area,
the promulgation of rules in this area would undoubtedly
be preceded by granting to interested partiea an apportunity
to comment on themn. In the event that any party had
objections to a rule, it szeme clear to me that these
cbjections woul d be brought to the attention of the
Commission which would then reconsider the rule, Thus,
gehould the Plan become effective, a form of review by
the Commisslon would exiat with respect to rule making.

As 1 have stated, it is not the Commnission's intention
to delegate its general rule making powers. In aome
cases, however, it may be appropriate to delegate to a
Commiesicner or a staff member the authority to issue

rules in limited areas which do not deal with the basic
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policies of the Acts, I might cite as an example the

mechanical requirements dealing with regigtration atate-

ments, e.g., the number of copies t¢ be filed. Examples

of existing rules which might have been delegated include

the following:

ad.

Rule 14a-6{h), Securitiea Exchange Act of 1934,
and Rule 472(d), Securitizg Act of 1933, re-
quiring rarked copies of amendments to proxy
materizal and registration statements,

Riudes 402 and 403, Securitiea Act of 1933, deal=-
ing with the number of copies, binding, paper

and printing of registration statements.

Ruleg 12b-1] through 12bul4, Securities Exchange
Act of 1934, dealing generally with the mechanical
requiremente for forms filed under the Securities

Exchange Act.

Rules 8b-11 and 8b=-12, Investrnent Company Act

of 1940, concerning the formal requirements of
registration staternente or reports filed under the

Investment Company Act,



3.

-1_1-

In summary, I do not believe that Reorganization Flan
No. 1 presents any pi‘oblems in allowing delegation of the
Commiesion's rule making functions, In the first place, as ;
stated, this Commisaion does not intend to delegate its rule
making relative to policy matters, Moreover, the
Administrative Procedure Act contemplates opportunity for
public participation in rule making and the right to petition
the Commission for amendment or repeal of a rule. Even
in minor mattera where rule making might be delegated, it
is reasonable to assurne that the Commission will be sensi-
tive to public ebjections to 2 proposed rule and, accordingly,
will re-examine the rule on its own mation.

Proposals for legialation which are deemed necessary or
advisable from time tce time in the public interest or in the
interest of investors. Certainly the Commission zlone, on
behalf of the agency, shpuld urpe the adoption of legislation

in the field of securities laws.

Referral of criminal reference reports to the Department
of Justice and to the appropriate United States Atterney for
progecution for criminal viclation of the securitiea lawe, We
referred over 100 criminal cases in the two=year period which
ended June 30, 1960, but cur QOffice of General Counsel
screened these referrals with considerable care. The time

which the Commisaion iteelf ia required to devote to them is
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auggest themselves as we continue cur study of the possibilitiea under

Reorganization Plan No, 1.

1'

2,

5.

Crders {or private inveatigatianﬂ and in connection
with themn the use of the gen:eral subpoena power. This
delegation appears to be appropriate only in more routine
cases.

Ruling on applications under the Public Utility Holding
Company Act of 1935 and the Investment Company Act
of 1940 for exemptions [rom certaln provisions of these Acts,
Delegation would be appropriate in uncontested cases involving
routine matters.

Institution of private broker-dealer proceedings, Dele-
gation would be particularly proper where the violation
alleged in the proceeding pertains to the Commiesion's net
capital rule or bockkeeping requirementa,

The gqualification of trust indentyres under the Truat
Inuienture Act of 1939 where the cape is routine and
unconte sted.,

Acceleration of effective date of listing of securities
on an exc}-mnge pursuant to Section 12{d) of the Becuritieg

Exchange Act of 1934; applications for unlisted trading

privilegee on an exchange under Section 12{f) of the Securities

Exchange Act of 1934, and applications for delisting of a
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security from an exchange purauant to Section 12{d) of the
Securities Exchange Act of 1934,
. Acceleration of the effective date of some registration
statements under Section 8{a) of the Securities Act of 1933
upon exarnination by two Commissioners selected on a
rotating basis. This burden is becoming so heavy that
I doubt whether we can continue to meet it otherwise,
V. In connection with this discussion of appropriate areas of delegation,
[ should like to mention one aspect of Reorganization Plan No. 1 which I
believe requires clarification., I refer to the interpretation of those parts
of Sections 1{k} and li{c} which read;
‘'{b) With respect to the delegation of any of ite functions,
as provided in subsection {a) of this section, the Commission
shall retain a discretionary right to review the action , . .
upen itg own injtiative or upon petition of a party to or an
intervenor in such actions, within such time and in such man=

ner as the Commission shall by rule presceyribe . . . (Under-
scoring added,)

"{c) Should the right to exercise such discretionary review
be declined, or should nc such review be scught within the
timme stated in the rules promulgated by the Commission, then
the action of any such division. . . shall, for ail purpoaes,
including appeal or review thereof, be deemed the zction of the
Commiseion. "

I believe proper interpretation of those clauses to be that our rules, promul=
gated pursuant to the Plan, may impcee limitations on the right of parties

to secure review of particular delegated actione., If such limitations are

not imposed in appropriate caaes, the absolute right to review on the part
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of the person affected by a delegated action would make the delegation
virtually meaningless,

By way of example, lef us assume that the Commissaion should decide
to delegate the power to institute certain 1;ninor administrative proceedinga,
If the subject of the delegated power could, upon petition to the Commisaion
requesting review of the propriety of the institution of the proceeding, have the
action stayed pending the outcome of the Comrmmission decision whether to
accept review, the value to the Commisasion of the power to delegate in these
areas would at once be destroyed. Our only protection agalnet auch tactics
would be to revert to our preaent practice of having all such matteras
authorized by the Ml Commission before any action ig taken. Needless to
say, the imposition of any lirnitations on appeal from delegated actions
will be studied as carefully as the fact of delegation itself in order to insure
that a right to irnmediate review will be available without limitation where
appropriate.

It 18 my view that the language quoted above from Sectiona 1{b) and
l{c} of the proposed Pian is intended to give the Commiseion discretion to
limit the right of raview by such rules ar are required to prevent the whole
concept of delegation from being rendered meaninglesa. I hope that at somne
time during the course of thie hearing your Commitiee may see fit to clarify
any doubt which might exiat aa to the intent of thia part of the praposed

Reorganization Plan.
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vi. In summary, I believe that the Plan, if effective, will asxrve, za
the Preaident gtated in his meseage to Congress accompanying the Plan,
to relieve the Commiasion from the neceasity of dealing with many mattere
of lesser impartance and thus conaerve its time for the consideration of
major matters of policy and planning. The rights of any party appearing
before the Commisgsion will continue to be protected by those procedural
standarda Cengrese established in the Administrative Procedure Act,
Furthermora, the Commissgion will retain a right to review the correciness
of any delepated action, The Plan alae will operate to expand and clazify
the Comrnisglon's already exlsting powers of delegation.

I do not want te create the impreasion that the Plan will resolve
all the problermns facing this Commission. A great burden of work {alls
upon the staff, and the agency backlog is due in large part to lack of
perascnnel, Thus, for example, the processing of registration statements
ie performed at the staffl level and the Plan will not expedite the execution
of t?_h_ia responsibility, It will, however, liit some of the icad off the
Commiaaion itaelf, free it from absorption with detall, and permit greater
flexibility and opportunity to concentrate upon essentials,

I thank all of you for this opportunity to give. you my views and for
the careful consideration you are giving to the Reorganization Plan which

the Prealdent has proposed for our agency.



