L
AR 10 1964

1o
LAR Y

Signed bys:

BY MESSENGER

ilonorable Axchibald Cox
Solicitor Ceneral
Department of Justice
Washington, D.C. 20530

Res J. I. Case Co. v. Borak
(lo. 402, Oct. Term 1963)

Dear Ilr, Cox:

I am advised that you have been congidering whether it would
be appropriate to seek leave to have oral argument on behalf of the
Comnission in the above casa and am writing this letter to advise
you of the Commission's strong view that such argument should be
presented,

khile we do not doubt that the issue before the Couxt in this
case is narrow and that the decision below might well be affirmad
without oral presentation of the Commission's views, affirmance will
substantially aid effective enforcemant of osur proxy yules, Judge
Friendly, in a recent lecture to the Association of the Bar of the
City of New York, has characterised the decision of the court delow
as a “significant step . . . toward tha development of a federal comnmon
law of corporsts responsibility.”

More impurtant, underlying the narrow issue directly iavolved
is tha very broad and basic issue of the existence of Implied rights
of action under the federal securities laws in general. This {ssue
has never been considered by ths Court. In this comnection Professor
Loss has stated (43 Va. L. Rev. at 792)»

TIndeed, one of the most interesting and most sipnif{cant
developments in the whole 5EC area has been the largely
ynanticipated fmpact of the statutes snd the Commission's
rules on private rights through the common~law doctrins
vhich makes torts out of certain crimes. If this develop-
ment is sound, as it ssems to ba, a very substantial
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segment of the law of corporations, deceit and rescission

has been federalized amd, in the process, liberalized. But are
we building on etone or sand? Although the arguweat has oot
prevalled in any of the lower courts, one cannot disuiss out

of hand the contention that the recognition of additional
implied renedies is not justified under statutes coutalning

as elaborate s structure of express private remedies as the

S5C acts do. Yet the Supreme Court has not omce granted
certiorari in any of these cases.”

Now that the Supreme Court, after thirty years, bhas tsken such
a case, I thiok the Commission should have an opportunity to participate
fully. 1In their briefs, petitionere appear &t one point to concede
tha cxistence of private rights of action for violations of the
sccurities laws. At other points, however, they appesr to question
these rights. They cite with approval a recent article in the Rorth-
vestern Law Raview vhich mmkes a broasdsida attack on the existence of
such righta. It earmot be assumed that they will not make such incon-
sistent srguwments orally and counsel should be svailable to make clear
the Coomission's views on these matters.

(Of course, we must ugsume that coumsel for respondent will
argue in support of the private right of action under Section 14(a)
of the Securities Exchanpe Act, sincs his suit is bassd upon that sec-
tion., We camot asmume, however, that counscl will refrain fram
any conceasions which, although possibly having an adverse effect upon
private rights of action under other sections of the Act, will not
adversecly affect his action under Ssctiom 14(a).

Hor is the Commission in complete agreement with respoodent
upon all questions involved in the case., On the guestion of whather the
present action is derivative or direct, and the significance of the
distinction, petitiomers have urged that the cowplaint asserts a
derivative claim snd that such claing may not be asserted under the
proxy rulea, citing Roward v. Furat, 238 F. 24 790 (C.A. 2). Respondent
takes ths position that the empl.:i';: assexts a direct, rathar than derivs-
tive, claim — a position which, if sdopted by the Court, could very well
lead to a dismissal of the writ of certiorari as improvidently granted.
The Commission, on tha other hand, has arpusd in ita brief that {t does
not matter whether the actionm bs regarded as direct or darivative in
the context of the proxy rules.
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o Substantial argument by the parties is devotod to the Comulse
sion’s functions under the prozy rules and the relatienship of private
suits to the Comission's enforcement ectivities. while we have
attempted to clarify these aress in our brief, we could not have
anticipated all possible questiona which could arise in these arsas.
Particulaxly here, we feel that the parties would be ungualified to
provide any necessary enlightmeat to the Court during oval arpument,

So far ss I am avare, there have been vo casas in the Suprem2
Court involving the construction of the Federal securities laws, where
the Commission has filed a brief, gnicus curige, on the merits but has
not participated inm oral argument. In view of this precedent, and the
isportance of this case, I bslieve we should likewise participate in it.

I have attempted to outline several areas in which we believe
that the Comission's views could be helpful to the Court during oral
argument. Certainly, neither I nor enyoue else can foresee whether
the Court will in fact be concerned with these areas., It would seen,
however, that the Court should at least be given the opportunity to
decide whether it wishes to set sside some time to hear the Comaispion's
views in thie case and I stronmgly urge that an appropriate application

be filed.

Very truly yours,

William L, Cary
Chalrnan
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