
BY NESS ENGER 

Honorable Archibald Cox 
Solicitor General 
Department of Justice 
\:Vashlngton. D.C. 20530 

Signe d by; - - _ ._-

P..e: J. I. Case eo. v. @orak 
(Uo. 402. Oct. 'lema 1963) 

Dear Hr. Cox: 

I CD advLaed tlult you b!rve bela" ~na"4e1:in& whether it 1olOu14 
be appropriate to nek leave to have oral ugumentOit behalf of tll
C.QlJ.1J'saion in the above C4IIG and em wd.ttq thi8 letter to dvl" 
you of the COIlIII1sa1on'. atrong v.f.ew that .ueh argument ehou1d be 
presented. 

WbU. we do DOt doubt that the ta.ue Wore th. Caw:1: 1D tbia 
caaa 18 narrow aD4 that the ad.ion ~low 1D1aht wall be affinlad 
without oral pt'...uution of the Comd.s.loa'. vi,., aff1xmance will 
8ub8tant1.a117 del ·effect1ve enforcement of OUl' proxy nal.... Judge 
Friendly. in a HC4It1I: lecture CD the M.oc1ation of the Bar of the 
City of New York. hal cbaracterUe4 the clacuiDa of the CCllat below 
.. e ..... p1ftc:al\t .t., . . . toward the davelo~t of • f.dera1 ~n 
1a.w of corporate r"poM1blUty." 

Hore fmpOrtAmt. UDClftlJiDa tbe nanow .... ua dinetl,. 1avolved 
... tM vft')' bl'od aDd. but. ....u. of the Plateau of implied dghta 
of aotiaa \IDISu the f.-rat .. ~1t"'. 1.,. in .-.1'41. 'Ibis lalUe 
hal MVW bUll cxma14erecl by tM Court. ID thla c:onnection hof.saar 
Los. hal at.te4 (45 Va. L. I*v. at 792)1 

"In4ee4. OM of the IIIOat tntueat1Da ancl ..,at 81gnlfleant 
deYe10saentlll ta the whole SEC UN b .. ""a the l~gely 
unanticipated bspact of the atatut .. end the Coamis.1on's 
l'Ul .. Oft private J'igbts throuab the CCliiiIDb-law doctrine 
vhichukaa tQrts out of certain cd..... U thia develop
ment t. eound ... it •• .,. to bla •• vex, aubatant1al 

.. , 
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s~~:lIant ()£ the 14\'il of corporati.Qn8. d~eit alld resciss ion 
hM beetl f ederalized and, in the proee.8:J. liberul i :::ed. But are 
we building on .tone or .sand? AltflOUgh the argument has DOt 
pr(;.'Val1ed i,n &rf1 of the lower courts, one cenr.ot. d:Lsmiaa out 
of llOaM t he CCI\lt<lll U .on ,tliat: the racognit1on of additional 
hlt~l1ed reoodiea is DOt justified under statutes containing 
as elaborat4t a structure of e.'q"ireea private remedies as the 
SEC acta~. Yet tho Supr~ Court baa not once erilllced 
certiorari in any of th,'Se ~s." 

Now tlult the Suprema Cou4t. after thirty years, bas taken auch 
a case, 1 think the CclmIlUsion should have an opportunity to p&l."ticlpate 
fully. In their briefs, petiti()l18:ra ~ at one point to concede 
the existence of prtvate rights of action fox violations of the 
securities 1&18. At o-tl\e1!' po1nta. hotro\l'eT. they appear to question 
th6a1l rights. They cite with approval a "cent U'ticle in the North
w~tern l.EM Review hoblch maltU a broadside attack on the exiatance of 
such rights. It es..nnot be aa8Ul1Cld Wat tba1 wUl DOt make 8uc:h incou
aistent arguments orally and ~1 ahou·ld be evan.ble to III4ke dear 
the Colmiiasion'. views on the" _ttera. 

Of course, we lIIun Q$tIIJIe that COUDIIel for napotdent will 
argue in IJUPPOIt o~ true vr1vate right of aetioB under SKrton 1"(a) 
of the SGcur1t1u Exc:hanga Ac:t, .inca bu auU ill .. " upon that Me
tiDn. tie C4lll1I)t ....... however. that CO"nf";t will ftfr.1n traa a.ld.nc 
any coace •• tou Wicht althougll poa81blr bavl-aa an adverse effect upon 
pr1vllt. right. of ectiml UtIIIR other NCtiqna of the uta wUll10t 
adveracly affect hi. ac&lon under SecUoo "(a). 

NOI' u the CGaIIIt .. tm iD COIIIPleh -ar'. _t with re~eat 
upon an quutimllt lnvolvecl 1D tha C41U. On the cau-tlon of whather: the 
pre&eDt actiGn ... dedvatl". or ~. ad the .1ptflcruce ·.f the 
dutf.act1On. petittone:c:. have Ul"8*I that the CGIIPla1Dt ..... 'h a 
derivative cla1.a .a4 that . .-uch clafM .., aot be ueerted UDder the 
p1:"O:I1 rul ... ef.tJ.q JlowIII:cI y. rur.;.t. al8 r. iii 790 (C.A. 2). leapoudent 
tAkae the pedt1eo ~hn the eallplaiut ... nu a .irect. I'UMr tblm dert .. -
U".. cl.aia - a poelt1oa tllh1dl .. tf adopt_ "1 the Court, coul.4 "~ wIl 
lead to a IJn1..u .f ella wdt of oerUOl'ad .. s..provlcleDtl, &ranted. 
TIle Ot!Ii"f •• 1.Dft. 011 tM other Mall, h ....... ill ita ,riel tbg 1t doH 
.. t mat~ ~ the "t ..... .,. n .......... trect 0.- cladvatbe 10 
the ~ of the jCoq rut. .. . 



~r. COlt 

. '. vUbsUUlttal 8l:aumant by tbe part.iea 18 devoted to, the Collmi6-
non s fUl)ctiona under tho Pl'O)o"y rules and the relationsh.ip of pdvatc 
GUtu to thu CQiJ:UisdOll t 8 enfoteemeut eet:lvit:f.as. '~'bll(! we have 
attampte.d to () btUy these 41"0&8 in our br1(lf. ., could not 'have 
&nticipatM all. possible que.st1o:t9 which c.ould adoe ttl theae, areal'.:. 
P4rt,iculnly hc~. WI! feel that. tile parties would be unquuUfiGd to 
Fnlvi.de an-y neceGsary enlighti'U(mt to the Court cludng or41 arr;umoot. 

So far •• 1 am aware. th¢re have been no cues in me Supreme 
Court involvina the conat~l:iOll of the Feiler.l aacudties lsl.Is. where 
the ~.1ss.ion. baa fUeda brief. mpiCtl9 Ct!.dje. on the merits but has 
not partic;:lpated in01:al eX'gUUllnlt. In vlew of t.h1B precedent. AM the 
1nlPOrta.nce 01 thia ~. 1 belleve wet &bould likewise p.art1cipate in it. 

I have attel!ipced te oudine 64'IIClTal areas in wlch we believe 
thot the CoaIl'Ii&lllon 'I!! "l~lllfeould be helpful to the Court during oral 
a~t. Certainly. noither 1 nor Q1'Iyouo ebe can forese!.'! methcr 
the Coun ~il1 in fact bo concerned with those ueas. It would seem. 
however, that. the Court: should at l.cast be liven the opportunity to 
decide Q1etber it 'Wiobea to set adele somo time to bear the COIIIlIiauioo's 
vieus in this CaGe and I strongly urge that an appropriate applicatloo 
be filed. 

WLC/PALJr/DF ,!r1fJ:cs:el 

VClry truly yount 

W1US- L. Cary 
CbalXIDIID 


