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PROBLEMS IN THE SECURITIES INDUSTRY 

T ~ U R S D A Y ,  "~ARCH 6, 1969 

U.S. S ~ r E ,  
(~:O~[:5[ITTEE ON ]:~AiNKING AND CURRE:NG~Y~ 

SUBCO~I]~[ITTEE ()N SECURITIES. 
r 7 • ) -,  ~ asn~,ngt,~, ~ .(,. 

The subcommi:tee met a:t 10:15 a.m., in room 530"2, New Senate 
Office Building, Senator Harrison A. Williams, Jr., presiding. 

Present: Senators Sparkman, Williams, Mclntyre, Cranston, Ben- 
nett, Brooke, and Packwood. 

Senator WILta:~rS. We certainly welcome the new Chairman of 
the Securities and Exchange Commission to this meeting of the Sub- 
committee on Securities of the Senate Banking and Currency 
Commit,tee. 

This is no{, a c,?nfirlna,tion hearing but a. hearing which will allmv 
the members of this commit~,ce to meet and become acquainted wi~h 
the new Chairman of the SEC. Mr. Budge--the new Chairman of 
the Sli;C--has lwen kind emm,_,zh to voluntarily appear before our 
subcomm.itiee and talk over some of the aspects of his new respon- 
sibi] ities. 

Over the past 5 ),ears, the Securities and Exclmnge Commission 
!ms initi'~ted new and innovative steps desi~:ed to provide in:proved 
investor protect.ion. Mutaml fund reform legislation, the regqfiaLion of 
insider trading, full disclosure in corporate takeover bids, w)lume 
discoun~cs m:d dimination of customer directed giveups are lJu¢ a few 
of the Con:mission's constructive actions. 

Regretfully, however, as soon as tm:tative solutions to one set of 
problems are found, new and more serious problems arise. This is 
due in great measure to the rapid growth and trading aetirity which 
is now taking place in our Nation's seeuri:ties markets. 

The back office paperwork logjam has resulted in hardships to m~my 
small investors--some of whom are unable to find brokers willing; to 
execute their orders. Surely such a situation cannot and should not be 
eolerated. 

The recent, rapid growth of conglomerate corporations n;f~kes it 
O " " " l "  ' " imperative for the SEC to implement regulattons reqmr:ng (t:v:slon- 

by-division financial report.ing. Such measures will go a long way 
toward providing fifll and complete financial disclosure for all in- 
vestors. I f  we can get, a man to the moon by 1969, we can certainly de- 
vise n:ethods to provide for full disclosure in conglomerate repo::ting. 
• The growth of .institutional investors such as mutual funds and 
insurance con:Dunes is to ~ point where they now account for 50 
percent of the New York Stock Exchange's total volume. 

(1) 



This makes stock exchange access and volume discounts issues which 
must be resolved. In  solving these problems, the economies of size must 
be passed on to the many millions of small institutional shareholders. 
Recent connnents by the Department of Justice also raise questions 
as to the implied antitrust exemptions currently enjoyed by the New 
York Stock Exchange. Within the near future, this problem must also 
be dealt with in a realistic and equitable manner. 

This rapid growth in institutional investors has also caused un- 
precedented delays of up to 6 months in the processing of mutual fund 
registration statements--a situation which should and must be elimi- 
n a t e d - i f  new capital is to continue to flow into our securities markets. 

Our witness today is the Honorable Hamer  H. Budge, Chairman 
of the Securities and Exchange Commission. Chairman Budge brings 
with him 5 years of experience as an S E C  Commissioner as well as 
e~ensive judicial experience and 10 years of service in the House of 
Representatives. 

Mr. Chairman, we trust that  your personal opinions and observa- 
tions concerning these pressing problems will do much to guide our 
committee's actions in the years to come. 

The chairman of our Banking and Currency Committee is Senator 
Sparkman. Senator Sparkman. 

Senator S P A R ~ r .  Mr. Chairman, just let me say.this. I am not a 
member of this subcommittee, except, I suppose, m an ex officio 
capacity. But  I was pleased when you invited Judge Budge to come 
up here, and I was pleased when he consented to do so. 

As you pointed out, he has had a long, distinguished, and able 
career. I am most happy to have him here to talk about the problems 
in the securities industry. We do have some real problems, as you have 
pointed out, in the securities field. Thank you very much. 

Senator W~LLLa~S. Thank you, Mr. Chairman. 
Senator BENm~TT. Mr. ChMrman. 
Senator W r ~ A ~ S .  The Senator from Utah. 
Senator BENNETT. As a member of the minority and citizen of the 

State  which borders on the State of Idaho from which Judge Budge 
comes, I want to express my great satisfaction at his appointment to the 
cllairmanshi~). 

I have known him all the years since he has been ill Congress. His 
family is one of the pioneer {amilies of Idaho that has supplied many 
members particularly to the legal profession and the judicial bench 
in Idaho and slopped over a little into Utah, provided us with some 
prominent members of the Budge family. 

I know he is ~,oin¢, to do an excellent job in his new assignment, as 
he h'as done as ,~'member of the Commission, and I an~ sure he is pre- 
pared to supply the connnittee wiVh very wise, intetldgent answers to the 
questi ons we have today. 

Sen at, or ~Vm~A~S. Thank you vet T much. 
Are  there any other words of welcome~. I am sure all members of the 

commi ttee welcome you, Mr. Cb M rman. 
Will  you proceed ? We M1 have copies of your.statement, 
Mr. Brn~E. Thank you, Mr. Chairman. 

STATEMENT OF HA3IER H. BUDGE, CHAIRMAN OF THE SECURITIES 
AND EXCHANGE COMMISSION 

Mr. B ~ .  I am, of cornice, most grateful for the comments which 
have been made here this morning. I w,ish to thank the chairman and 
Chairman Sparkman and Senator Bennett for the com~nents, for 
which I am most gratehrl. 

I consider this to be a most important undertaking into which I am 
entering, and I assure you that I shM1 attempt to discharge it to the 
best of my ~billty. 

Sitting wiEl me at the ta'Me this morning, ~ r .  Chairman, is ~Ir. 
Philip Loomis, who is the General Counsel of the Commission and has 
been for some y~urs. 

I would like to say that the s~atemon.t might appear to be quite 
len~hy,  because I have attempted to cover the subjects ~ hich have been 
expressed to me as matters in which the committee is interested. There 
are some portions, rather major portions, which I will submit for the 
record. 

Sena.tor WILLI.~s. I t  will all be in the record. 
~ r .  BUlgE. Mr. Chairman and members of the subcolmnittee, I am 

happy to be here for the purpose of repm:ting to you with respect to 
cm~a{n matters .whieh have arisen under the securities laws, particu- 
larly the Securities Exchange Aat of 1934 and the Investment Com- 
pany Act of 1940. 

The staff of your su,beomrnittee has indicated to me certain areas 
which they wish me to discuss, and I propose to proceed with those 
matters. 

As the subcommittee is aware, I was called to testify on certain 
pressing problems confronting the Commission before a subcommittee 
of the House Committee on Interstate and Foreign Commerce last 
week. I have w.ith me copies of my statemen~ on that occasion, if the 
mem~bers of the su'bcommittee are interested in having them. Insofar 
as practica.'ble, I .propose to avoid du,l>lic'ating today fl~e matters cov- 
ered in my statement of la~. week~ although some overlap is inevit,xble. 

Senator B~N~TT. Mr. Chairman, I suggest that the statement he 
made before t;he committee in the House be inclt~ded in our record 
here without his rea:c~ing it. 

Senator WrLLIA~S. IS there objection to that? I t  will elhninate 
duplicat.ion, is t;hat the poin.t ? 

Mr. Bt~D~. Tha.t is the point, Senator. 
(The sta.tement is reproduced as the appendix, see p. 1"27.) 
Mr BrDOS. The subjects I propose to touch upon today include the 

administration of Public Law 90-4,39, commonly known as the WiN- 
lianas bill; complaints from sm'dl investors about brokers belong.un- 
willing to  execute their transactions; certain aspects of our investiga- 
tion of the minhnmn commission rate structure on the stock exchanges 
and certain related problems; ore" position with respect to S 34 ~i~d 
S. 296--I perhaps should say my position with regard to t!losebills, 
which are the mutual fund bills which have been introduces J)y ~ena- 
tor Sparkman and Senator McIntvre;  recent developments with re- 
spect to insider trading and certain accounting questions, particularly 
product-line reporting-by so-called conglomerates ; and the backlog in 
the securities business, and so forth. 
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ADI~ilNISTRATION 0P PUBLIC LAW 9 0--4 3 9 

• Public Law 90-439~ connnonly known as the Williams bill because 
it was originated and sponsored by the distinguished chairman of  this 
s~b:::~(~mdlt.tv, was si.gned into law on July  99, 1968. I t  provi(ies for'in- 

' ~ sciosure ~ ]th respect to substantial acquisitions of securities 
registered under the Securities Exchange Act and in connection with 
e~der. offers  f o r  .st!ell securities, together  with protections ,against 
r~m(t ni such ac~lvl~ies, permits Commission re~ul,ation of corpora- 

tions' purchases of their own shares, and provides disclosure i~ t con- 
nection with changes of a majority of the board of directors in con- 
neetion with acquisitions of securitms or takeover bids. I t  also provides 
for the re~flation of solicitations or recommendations to accept or re- 
ject the tender offer and provide certain significant substantive pro- 
teetions for the investor to whom a tender offer is directed, such as a 
lilnited time in which tendered securities can be withdrawn, a lilnit 
on the time durhlg which the tender offer can be held open, a limited 
period during which securities must be taken up on a 'pro rata basis 
rather than a first-come-first-served basis, and provides that if a per- 
son varies the terms of a tender offer by increasing the price, lie must .  
afford the benefit of that increase to persons who have already tendered 
their securities. 

This subcommittee, and particularly Senator Williams, are certainly 
to be congl,atulated u'pon accomplisi~hlg this important reform ant1 
Improvement in investor protection in an area which h ~  become in- 
.ereasmg]y significant in recent years, and I may s,~y even more so just 
n l  r e c e n t  nlonths. 

Immed!ate]y. upol\ the enactlnent of the legislation, we adopted tem- 
porary r%ulat~ons thereunder governing the form and content, of the 
disclosures to be required and re]ated matters. This was neees~ry since 
certaill provisions of the legislation were not self-executing gut re- 
qmre(1 Commission rules in order to implenlent them. Such rules are 
contained in regulation 13 (d) and regulation 14 (d), and I have copies 
available in ease you wish them includeA in the record. 

Senator ~VI~,L~A~S. Without objection. 
(The following was submitted for the record:) 

[Securities Exchange Act of 19,34, Release No. 8510, Jan. 31, 19691 

ADOPTION OF RULE 13d-4  UNDER SECTION 1 3 ( d )  

T h e  Securi , t ies  a n d  E x c h a n g e  C o m m i s s i o n  h a s  a m e n d e d  ,its t e m p o r a r y  ru l e s  
u n d e r  Sec t ion  1 3 ( d )  of  ,the Secug i t i e s  E x c h a n g e  Ac t  of  1934 by a d d i n g  t h e r e t o  
a n e w  R u l e  13d-4.  Sec t ion  1 3 ( d )  r e q u i r e s  c e r t a i n  d i s c l o s u r e  w i t h  r e s p e c t  to t he  
a c q u i s i t i o n  of  m o r e  t h a n  10 p e r c e n t  of  a c l a s s  of  equi.ty s e c u r i t i e s  r e g i s t e r e d  
p u r s u a n t  to Sec t ion  12 o f  t h e  Act .  

T h e  n e w  R u l e  13d-4 p r o v i d e s  a n  e x e m p t i o n  f r o m  Sect ion  1 3 ( d )  o f  t h e  Ac t  
w i t h  r e spec t  to purch ,~ses  o f  s e c u r i t i e s  by s e c u r i t y  h o l d e r s  p u r s u a n t  to p r e e m p t i v e  
r i g h t s  w h e r e  the  p u r c h a s e r  does  no t  a c q u i r e  m o r e  t h a n  h i s  o r  i t s  pro  r a t a  s h a r e  of  
t h e  s e c n r i t i e s  offered.  

I t  is  contempla. , ted tha. t  a s i m i l a r  ru l e  will be i n c o r p o r a t e d  i,n t h e  p e r m a n e n t  
r u l e s  u n d e r  Sec t ion  1 3 ( d )  w h i c h  a r e  n o w  u n d e r  con,s idera t ion.  

T h e  t e x t  o f  t he  n e w  ru le  i s  a s  fo l lows  : 

Rule 13d~]l. Ewemption of Acq~isitione P~l,rsuant to Pre-emptive Rights 
A n  aequis i~ ion  o f  s e c u r i t i e s  o f  a n  i s s u e r  by  a s e c u r i t y  h o l d e r  w h o  p r i o r  to s n c h  

a c q u i s i t i o n  w a s  ,the benef ic ia l  o w n e r  of  m o r e  tha,u 10 p e r c e n t  o f  t h e  o u t s t a n d i n g  
s e c u r i t i e s  of  t he  s a m e  c l a s s  a s  t h o s e  a c q u i r e d  sha l l  be e x e m p t  f r o m  Sect ion  13 (d)  
of  t h e  Ac t  ~f t h e  f o l l o w i n g  c o n d i t i o n s  a r e  m e t  : 

( a )  T h e  a c q u i s i t i o n  is  m a d e  p u r s u a n t  to p r e - e m p t i v e  s u b s c r i p t i o n  r i g h t s  
in  a n  o f fe r ing  m a d e  to a l l  h o l d e r s  of  securi , t ies  of  t h e  c l a s s  to w h i c h  t h e  pre-  
e m p t i v e  s u b s c r i p t i o n  r i g h t s  p e r t a i n  ; 

(b)  T h e  p u r c h a s e r  does  not ,  t h r o u g h  t h e  e x e r c i s e  of  s u c h  p r e - e m p t i v e  
s u b s c r i p t i o n  r i g h t s ,  a c q u i r e  m o r e  t h a n  h is  o r  i t s  p ro  r a t a  s h a r e  of  t h e  secu-  
r i t i e s  of fered  ; a,nd 

(c)  T h e  a c q u i s i t i o n  is  d u l y  r e p o r t e d  p u r su a ,~ t  to Sec t ion  1 6 ( a )  of  t h e  Act  
a n d  ~he r u l e  a n d  r e g u l a t i o n s  . the reunder .  

* 4 * $ * * , 

The Commission finds thait the foregoing rule is appropr iate i l l  the public 
i n t e r e s t  a n d  ,is c o n s i s t e n t  w i t h  t h e  p r o t e c t i o n  of  i n v e s t o r s  a n d  t h a t  no;;ice a n d  
p r o c e d u r e  pu r sua ,  n t  ,to t h e  A d m i n i s t r a t i v e  P r o c e d u r e  Ac t  is  n o t  n e c e s s a r y .  S ince  
t he  ru l e  p r o v i d e s  a n  e x e m p t i o n  f r o m  Sec t ion  1 3 ( d )  of  t h e  Act,  t h e  Comm' i s s ion  
f inds  . tha t  i t  m a y  be  m a d e  e f fec t ive  i m m e d i a t e l y .  Acco rd ing ly ,  t h e  ru le  sha l l  
become ef fec t ive  u p o n  publieati~on J a n u a r y  31, 1969. 

]By the  C o m m i s s i o n .  
ORVAI. L. D v B o l s ,  

Secretary. 

[Securities Exchange Act of 19.34, Release No. 8392, Aug. ~0, 1968] 

ADOPTION OF AMENDI~IENTS TO TEJ[PORARY RULES AND REGULATIONS UNDER 
SECTIONS 13 (d)  AND (e)  ~Nn 1 4 ( d )  

On J u l y  30, 1968 t h e  C o m m i s s i o n  a n n o u n c e d ,  ill S e c u r i t i e s  E x c h a n g e  A c t  Re-  
l ease  No. 8370, t he  a d o p t i o n  o f  t e m p o r a r y  r u l e s  a n d  regula~tio~ls to i m p l e m e n t  
the  r e c e n t  a m e n d m e n t s  to Sec t i o n s  13 a n d  14 of  t h e  S e c u r i t i e s  E x c h a n g e  A c t  o f  
1934, e f fee ted  by  P u b l i c  L a w  90-439. T h e  C o m m i s s i o n  h a s  a m e n d e d  t h e s e  r u l e s  
a n d  r e g u l a t i o n s  by a d d i n g  c e r t a i n  n e w  r u l e s  thereto) a n d  a m e n d i n g  s o m e  of  t h e  
p r e v i o u s l y  a d o p t e d  ru l e s  a n d  r e g u l a t i o n s .  A b r i e f  d e s c r i p t i o n  o f  t h e  c h a n g e s  in-  
vo]ved ,ill t he  a m e n d m e n t s  fo l lows.  

R u l e  13d-1  h a s  been  a m e n d e d  by d e l e t i n g  t h e r e f r o m  t h e  r e f e r e n c e  to J u l y  29, 
1968, t he  ef fec t ive  d a t e  o f  t h e  s t a t u t o r y  a m e n d m e n t s .  T h e  r e f e r e n c e  to  t h a t  d a t e  
h a s  led  s o m e  p e r s o n s  .to c o n s t r u e  .the ru l e  as  b e in g  app l i cab l e  on ly  i f  m~)re t h a n  
ten  p e r c e n t  o f  a ela:ss of  e q u i t y  s e c u r i t i e s  i s  a c q u i r e d  a f t e r  s u c h  date .  T h e  ru l e  
is  i n t e n d e d  to app ly ,  in  a c c o r d a n c e  w i t h  t h e  s t a t u t e ,  w h e n e v e r  a n y  p e r s o n  ac- 
q u i r e s  a f t e r  t h a t  d a t e  a n y  equi.ty s e c u r i t i e s  i f  a f t e r  s u c h  a c q u i s i t i o n  t h e  p e r s o n  
is t hen  t h e  benef ic ia l  o w n e r  o f  m o r e  t h a n  t en  p e r c e n t  o f  t h e  c lass .  

A n e w  R u l e  13d-3  h a s  been a d d e d  to Regnl la t ion  13D. T h i s  r u l e  p r o v i d e s  t h a t  
fo r  the  p u r p o s e  of  d e t e r m i n i n g  w h e t h e r  a p e r so n  i s  Calm benef ic ia l  o w n e r  of  a 
.specified pereern.tage of  a c l a s s  of  e q u i t y  secu r i t i e s ,  h e  s h a l l  be d e e m e d  to be t h e  
beneficial  o w n e r  of  s e c u r i t i e s  o f  t h a t  c l a s s  w h i c h  he  h a s  t h e  r i g h t  to a c q u i r e  
. th rough  t he  e x e r c i s e  of  p r e s e n t l y  e x e r c i s a b l e  op t ions ,  w a r r a n t s  or  ' r igh t s  or  
t h r o u g h  t h e  c o n v e r s i o n  of  p r e s e n t l y  co n v e r t i b l e  secur i t i e s ,  or  o t h e r w i s e .  

R n l e  13e-1  p r o v i d e s  t h a t  no i s s u e r  w h i c h  is s u b j e c t  to Sec t ion  1 3 (e )  o f  t h e  
Ac t  sha l l  p u r c h a s e  a n y  of i t s  e q u i t y  s e c u r i t i e s  w h e n  a t e n d e r  offer  is b e in g  m a d e  
u n l e s s  a s t a , t e m e n t  w i t h  r e s p e c t  .to t h e  p ro p o sed  p u r c h a s e  h a s  been  filed w i t h  t h e  
C o m m i s s i o n  a n d  t h e  s u b s t a n c e  o f  t h e  i n f o r m a t i o n  con. ta ined t h e r e i n  h a s  been  
s e n t  ~to i t s  e q u i t y  s e c u r i t y  h o l d e r s  w i t h i n  t h e  p r e c e d i n g  s ix  m o n t h s .  T h e  ru l e  
h a s  been  c o n s t r u e d  by  so m e  persor is  to m e a n  tha,t  a n  4 s su e r  m a y  e i t h e r  file t h e  
i n f o r m a t i o n  w i t h  t h e  C o m m i s ~ o n  or  t r a n s m i t  i t  to ~ts s e c u r i t y  ho lders .  T h e  i n t e n t  
of  .the r u l e  is  t h a t  t h e  i s s u e r  m u s t  c o m p l y  w i t h  lmth  c o n d i t i o n s  p r i o r  to a n y  s u c h  
p u r c h a s e  wnd t h e  ru le  h a s  been a m e n d e d  to m a k e  t h i s  clear .  

R u l e  14d-1  of  R e g u l a t i o n  14D specif ies  t h e  i n f o r m a t i o n  to be filed w i t h  t h e  
C o m m i s s i o n  a n d  f u r n i s h e d  ~o t h e  ~s sue r  a n d  ~ c u r i t y  h o l d e r s  in co n n ec t i o n  w i t h  
t e n d e r  o f fe rs  fo r  e q u i t y  s e c u r i t i e s  o f  an  i s sue r .  T h e  a m e n d m e n t  p r o v i d e s  , tha t  a l l  
t e n d e r  o f fe rs  for ,  or  r e q u e s t s  o r  i n v i t a t i o n s  fo r  t e n d e r s  of, secur i t4es  pul)li, s h ed  o r  
s e n t  to s e c u r i t y  h o l d e r s  s h a l l  inc lude ,  in a d d i t i o n  to t h e  ~nforma~ion  p r e v i o u s l y  
r equ i r ed ,  i , n fo rma t ion  width r e s p e c t  to t h e  r i g h t s  of  s e c u r i t y  h o l d e r s  to w i t h d r a w  
t h e i r  s e c u r i t i e s  a n d  wi th  r e s p e c t  to t h e  p ro  r a t a  a c c e p t a n c e  o f  t e n d e r s  w h e r e  a l l  
of  t h e  s e c u r i t i e s  t e n d e r e d  a r e  n o t  accepted .  

A n e w  R u l e  14d-2  h a s  been a d o p t e d  w h i c h  p r o v i d e s  t h a t  R e g u l a t i o n  ]4 D  does  
no t  a p p l y  to c e r t a i n  c o m m u n i c a t i o n s  w h i c h  in t h e  a b s e n c e  of  s u c h  a r u l e  w o u l d  
be d e e m e d  to c o n s t i t u t e  t e n d e r  offers ,  o r  so l i c i t a t i ons  in f a v o r  of  o r  in oppos i t i on  
to s u c h  offers .  T h e  e x c l u s i o n s  r e l a t e  to m a t t e r s  s u c h  a s  of fers  to no m o r e  t h a n  



ten se~:urity holders  du r ing  any  period of twelve months ,  the  call or redempt ion  
of ally secur i ty  in accordance  wi th  the t e rms  a nd  condit ions of the  governing in- 
s t r u m e n t s  and  the  f u r n i s h i n g  of i n fo rma t ion  or advice to cus tomers  or  cl ients  
by a t to rneys ,  banks ,  brokers ,  f iduciaries or i nve s tme n t  advisers.  

I t em 4 of Schedule  13D h a s  been amended  to require  a s t a t e me n t  of the  pur-  
pose or purposes  for  which secur i t ies  of an i s sue r  have  been or are to be pur-  
('.ha.%~d. Un de r  the  ex is t ing  i tem th i s  i n fo rma t ion  is not  specifically required.  The  
amended  i tem would also require,  where  the  i s sue r  is a regis tered closed-end in- 
v e s tm en t  company,  in fo rmat ion  wi th  respect  to any  p lans  or proposals  to change 
i ts  f u n d a m e n t a l  i n v e s t m e n t  policy. 

I t em 5 of Schedule 13D h a s  been amended  to require  in format ion  with respect 
to recent  t r a n s a c t i o n s  in  the  securi t ies  of the  issuer.  Under  the  ex is t ing  i tem 
th i s  i n fo rma t ion  is not  required.  

Schedule 14D has  been amended  by add ing  there to  a new I t em 5 which would 
requ i re  i n fo rma t ion  wi th  respect  to recent  t r ansac t ions  by ins iders  in secur i t ies  
of the  issuer .  

I t  is sugges ted  t h a t  the  applicable sect ions of the  s t a t u t e  be read  in connection 
wi th  the  t e m p o r a r y  rules. The  Commiss ion ' s  s taff  will endeavor  to be as  helpful 
a s  possible in connect ion wi th  in terpre t ive  or o ther  problems which m a y  ar ise  
u n d e r  the  new legis la t ion or the  rules  thereunder .  The  Commission will be glad 
to receive any  comment s  or  sugges t ions  which  in teres ted  pers(,ns ma y  wish  to 
m a k e  in regard  to the  te~mporary rules  or these  a m e n d m e n t s  thereto. 

I t  should  be noted t h a t  a "special  bid" to pu rchase  equity secur i t ies  th rough  
t h e  faci l i t ies  of a na t iona l  secur i t ies  exchange  ordinari ly,  under  the regula t ions  
of such exchange,  would cons t i tu te  a " tender  offer" or " reques t  or  invi ta t ion  for  
offers" wi th in  the  mean ing  of Sections 14(d)  and  (e) of the  Act. Any such bid, 
therefore ,  can  be lawful ly  made  only in accordance with the  provisions of those 
sect ions,  inc lud ing  p a r a g r a p h  (5),  w i t h d r a w a l  provisions,  and p a r a g r a p h  (6),  
p ro  r a t a  provisions,  of Section 14(d) ,  and  the  rules  and  regula t ions  there lmder .  

Th e  tex t  of the  new and  amended  rules  which wel:e adopted p u r s u a n t  to the  
Secur i t ies  E x c h a n g e  Act  of 1934, pa r t i cu la r ly  Sections 13(d)  and  (e) ,  14(d)  
a n d  (e) and  23 ('l) thereof,  is a t t ached  hereto. 

The  Commiss ion  finds t h a t  it  is necessa ry  in the public in te res t  and  for the 
pro tec t ion  of inves to r s  t h a t  addi t ional  t empora ry  miles and  regula t ions  be adopted 
i m m e d i a t e l y  to implemen t  the  recent  a m e n d m e n t s  to Sections 13 and  14 of the 
Secur i t ies  E x c h a n g e  Act of 1934 and  t h a t  notice a nd  procedure p u r s u a n t  to the  
A d m i n i s t r a t i v e  Procedure  Act  is impract icable.  Accordingly, the  foregoing rules  
a n d  regu la t ions  shal l  become effective immediate ly .  

B y  the  Commission.  
ORVAL L. D[TBOIS, 

Secretary.  
:I. Rule  I3d-:l a s  .amended reads  as  follows : 

R u l e  18d-1. F il~.l~ o~ Schedule  13D 

An y  person who, a.fter acqui r ing  directly or indirect ly  the beneficial ownersh ip  
of  ~n~y equi ty  secur i ty  .of a c lass  which  is regis tered  p u r s u a n t  to Section 12 of 
t h e  Act, or any  equi ty  secur i ty  i s sued  by a closed-end i n v e s t m e n t  company  
r eg i s t e red  n n d e r  the  I n v e s t m e n t  Company  "Act of 1940, is direct ly  or indi rec t ly  
t h e  beneficial owner  of more t h a n  10 per cen tum of such c lass  shall,  wi th in  ten  
d a y s  a f t e r  such acquisi t ion,  send to the  iss~ler of the  secur i ty  a t  i ts pr inc ipal  
execu t ive  office, by regis te red  or certified mail;  send to each exchange  where  the  
s c u r i t y  is t raded ,  and  filed wi th  the  Commiss ion,  a s t a t e m e n t  contatntmg the  
i n f o r m a t i o n  requi red  by Schedule 13D 

II .  The  fol lowing new Rule  13d~3 ha s  been aded to Regu la t ion  13D : 

R u l e  1,~d~. Dete.rmguat..ion of  O~vnersh4p e l  Specified Percentages o? a Class of  
Equally Seouri t ies  

] n  de te rmining ,  for  the  purposes  of Section ] 3 ( d )  or Section 14(d) ,  whe the r  
a I)erson is d i rect ly  or indirect ly  the  beneficial owner of secur i t ies  of a ny  class, 
s n c h  person sha l l  be deemed to be the beneficial owner of  secur i t ies  of such  class  
w h i c h  such person ha s  the  r igh t  to acquire  t h rough  the exercise of present ly  
exerc i sab le  options, w a r r a n t s  or r igh ts  or t h rough  the conversion of present ly  
conver t ib le  securi t ies ,  or otherwise.  The  secur i t ies  subjec t  to such options, 
w a r r a n t s ,  r i gh t s  or convers ion privi leges held by a person shal l  be deemed to 
be o u t s t a n d i n g  for  the  purpose  of comput ing  the  percentage  of ou t s t and ing  
secur i t i e s  of the  class  owned by such person bu t  shal l  no t  be deemed to be 

7 

ou t s t and ing  for  the  purpose  of comput ing  the  percentage  of the class  owned by 
any  other  person. 

I I I .  Rule  13e--1 as  amended  reads  as  follows : 

Rule  18e-1. Purchase  oi Sevuri t ics  by I s suer  Thereol  
W he n  a person  ~)ther t h a n  the  i s suer  makes  a tender  offer for, or reques t  or  

invi ta t ion  cont inues ,  pu rchase  any  equi ty  secur i t i es  of which  it  is  the  i s suer  
Section 13(e)  of the  Act, a n d  such  person h a s  filed a s t a t e m e n t  w i t h  the  Com- 
miss ion p u r s u a n t  to Rule  14d-1 and  the  i s suer  h a s  received notice thereof,  such  
i s suer  sha l l  not  thereaf te r ,  du r ing  the  period such  t ende r  offer, r eques t  or  
invi ta t ion  cont inues ,  pu rchase  any  equi ty  secur i t ies  of which  it  is the i s sue r  
unless  i t  h a s  complied wi th  both of the  fol lowing condi t ions :  

(a)  The  i s sue r  has  filed wi th  the  Commiss ion  a s t a t e m e n t  con ta in ing  the  
i n fo rma t ion  specified below wi th  respect  to proposed p u r c h a s e s :  

(1) The  title and  a m o u n t  of secur i t i es  to be purchased ,  the  n a m e s  
of the persons  or c lasses  of pe r sons  f rom whom, and  t he  m a r k e t  in  
which, the  secur i t ies  a re  to be purchased ,  inc luding  the n a m e  of a n y  
exchange  on which  the  pu rchase  is to be made  ; 

(2) The  purpose for  which  the  pu rchase  is to be made  and  w h e t h e r  
the  secur i t i es  are  to be ret ired,  held in the  t r e a s u r y  of the  i s sue r  or  
o therwise  disposed of, ind ica t ing  such  disposi t ion ; and  

(3) The  source and  a m o u n t  of f u n d s  or o ther  cons idera t ion  used or 
to be used in m a k i n g  the  purchases ,  and  if  any  pa r t  of the  p u r c h a s e  
price or proposed pu rchase  price is r epresen ted  by f u n d s  or o ther  con- 
s idera t ion  borrowed or  o therwise  obta ined fo r  the  purpose  of acquir ing,  
holding, or  t r ad ing  the  securi t ies ,  a descr ip t ion of the  t r a n s a c t i o n  .and 
the n a m e s  of the  pa r t i e s  the re to  ; and  

(b) The  i s sue r  ha s  a t  a n y  t ime w i th in  t he  pas t  six m o n t h s  sen t  or g iven 
to i ts  equi ty  secur i ty  holders  the  subs tance  of the  i n fo rma t ion  conta ined  in 
the  s t a t e m e n t  required by s u b p a r a g r a p h  (a ) .  

Provided, hawever,  t h a t  a n y  i s sue r  mak ing  such  pu rchases  which commenced  
prior  to Ju ly  30, l(.~68, shall,  i f  such pu rchases  con t inue  a f t e r  such date,  comply 
with the provis ions of this  rule on or before A u g u s t  12, 1968. 

IV. Rule  14d-1.. h a s  ])een.amended as  f o l l ows :  

Rule  1~d-1. Fi l ing of Schedule 18D an~ Furn i sh ing  e l  In]ormat ion  to Secur i t y  
Holders  

(a)  (No change)  
(b) (No change)  
(c) All t ende r  offers for, or r eques t s  or  inv i ta t ions  for  tenderu of, secur i t i es  

publ i shed  or sen t  or  given to th_e holders  of ,s .uch secm;it ies sha l l  inc lude  the  
fol lowing in fo rma t ion  : 

(1) The  n a m e  of the  person  m a k i n g  the  tender  offer, r eques t  or inv i t a t ion  ; 
(2) The  exac t  da tes  pr ior  to which,  and  a f te r  which,  secur i ty  ho lde r s  

who deposi t  the i r  secur i t ies  will have  the  r i g h t  to w i t h d r a w  the i r  s ecu r i t i e s  
p u r s u a n t  to  Section 14(d)  (5) of the  Act, or o the rwise ;  

(3) I f  the  t ender  offer or reques t  or inv i ta t ion  for  t enders  is for  less  t h a n  
all  of  the  o u t s t a n d i n g  secur i t i e s  of  the  class  and  the person  m a k i n g  the  offer, 
r eques t  or inv i t a t ion  is  no t  obligated to pu rchase  all of  the  secur i t i es  
tendered,  the  da te  of exp i ra t ion  of the  period du r ing  which  the  secur i t ies  wil l  
be t aken  up pro r a t a  p u r s u a n t  t o S e c t i o n  I 4 ( d )  (6),  or o therwise  ; and  

(4) The  in fo rma t ion  requi red  by I tems.  2 ( a ) ,  (c) and (e) ,  3, 4, 5, and  6 o f  
Schedule 13D, or a fa i r  and  adequalte s u m m a r y  thereof .  

(d) (No change)  
V. The  fol lowing new Rule  14d-2 ha s  been added to Regula t ion  ]4D:  

Rule  1]j-~. Certain Co,mmunications to Which  Rule8 Do Not  App ly  
The  rules  c~)ntained in th i s  regula ton  do not  apply  to the  following communica -  

t ions  : 
(a)  offers to pu rchase  secur i t ies  made  in connection wi th  a d i s t r ibu t ion  of 

securitties pe rmi t t ed  by Rule  10b-6, 10b-7 or 10b-8. 
(b) the  call or redempt ion of any  secur i ty  in  accordance wi th  the  t e rms  and  

condit ions of the  govern ing  ins t r t tmeats .  
(c) offers to pu rchase  secur i t i es  evidenced by a sc r ip t  certificate, order  f o rm  or  

s imi la r  document  which  .represents a f rac t ional  in te res t  in a s h a r e  of  stock or 
simila~r securi ty.  
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(d )  o f fe r s  to p u r c h a s e  s e c u r i t i e s  p u r s u a n t  to a s t a t u t o r y  p r o c e d u r e  fo r  t h e  
l m r e h a s e  of  d i s s e n t i n g  s h a r e h o l d e r s '  s ecu r i t i e s .  

(e)  t h e  h i r n i s h i n g  of  i n f o r m a t i o n  a n d  a d v i c e  r e g a r d i n g  a t e n d e r  offer  to  
c u s t o m e r s  o r  c l i e n t s  b y  a t t o r n e y s ,  b a n k s ,  b r o k e r s ,  f iduci 'ar ies  o r  i n v e s t m e n t  ad-  
visc~rs, who  a r e  no t  o t h e r w i s e  .par t ic ipa . t ing in  t h e  t e n d e r  offer  or  so l ic i t a t ion ,  on 
t h e  u n s o l i c i t e d  r e q u e s t  of  a p e r s o n  o r  p u r s u a n t  to a g e n e r a l  c o n t r a c t  f o r  ad-  
v ice  to t h e  p e r s o n  to w h o m  ~he i n f o r m a t i o n  or  adv i ce  is  g iven.  

( f )  A c o m m u n i c a t i o n  ~ rom a n  i s s u e r  to its s e c u r i t y  h o l d e r s  w h i c h  does  no  
t h e  u n s o l i c i t e d  r e q u e s t  o f  a p e r s o n  o r  p u r s u a n t  to a g e n e r a l  c o n t r a c t  f o r  ad-  
m o r e  t h a n  (1) i d e n t i f y  a t e n d e r  offer  or  r e q u e s t  or  i n v i t a t i o n  fo r  t e n d e r s  m a d e  
by a n o t h e r  pe r son ,  (2)  s t a t e  t h a t  t h e  m a n a g e m e n t  of  t h e  i s s u e r  is  s t u d y i n g  
t h e  m a t t e r  a n d  wi~ll, on  o r  b e f o r e  a specif ied d a t e  ( w h i c h  s h a l l  be n o t  l a t e r  t h a n  
10 d a y s  p r i o r  to t h e  d a t e  speci f ied  in t h e  offer, r e q u e s t  o r  i nv i t a t i on ,  a s  t h e  l a s t  
d a t e  on  w h i c h  t e n d e r s  wi l l  be  accepted ,  o r  s u c h  s h o r t e r  pe r iod  a s  {he C o m m i s -  
s i on  l nay  a u t h o r i z e )  a d v i s e  s e c u r i t y  h o l d e r s  a s  to t he  m a n a g e m e n t ' s  r ecom-  
m e n d a t i o n  to a ccep t  or  r e j e c t  t h e  offer,  r e q u e s t  o r  i n v i t a t i o n ,  a n d  (3) r e q u e s t  
s e c u r i t y  h o l d e r s  to d e f e r  m a k i n g  a d e t e r m i n a t i o n  a s  to  w h e t h e r  or  n o t  t h e y  
s h o u l d  a c c e p t  o r  r e j e c t  t h e  offer,  r e q u e s t  o r  i n v i t a t i o n  ~mtil t h e y  h a v e  r e -  
ce ived  t h e  m a n a g e m e n t ' s  r e c o m m e n d a t i o n  w i t h  r e s p e c t  the re to .  

(~) o~'I'er.~ 1o p u r c h ~ s e  s e c u r i t i e s  in tr~msac~tions e x e m p t  f r o m  r e g i s t r a t i o n  
u n d e r  t h e  S e c u r i t i e s  Ac t  o f  1933 p u r s u a n t  to Sec t ion  3 ( a )  (10) thereof .  

V1. I t e m  4 o f  S c h e d u l e  13D h a s  been  a m e n d e d  a s  f o l l o w s :  

I t e m  ~. Purpose o7 Transaction 
S t a t e  t h e  p u r p o s e  o r  p u r p o s e s  o f  t he  p u r c h a s e  o r  p roposed  p u r c h a s e  of  s e c u r i t i e s  

of  t h e  i s sue r .  I f  ~;he p u r p o s e  or  One o f  l:he p u r p o s e s  of  t h e  l m r c h a s e r  o r  p r o p o s e d  
p u r c h a s e  is  to a c q u i r e  c o n t r o l  o f  t h e  b u s i n e s s  o f  t he  i s sue r ,  de sc r ibe  a n y  p l a n s  
of  p r o p o s a l s  w h i c h  t h e  p u r c h a s e r s  m a y  h a v e  to l i q u i d a t e  t he  i s sue r ,  be sel l  i t s  
a s s e t s  or  to m e r g e  i t  w i t h  a n y  o~her  pe r sons ,  o r  to m a k e  a n y  o t h e r  m a j o r  c h a n g e  
in i t s  I m s i n e s s  o r  corpora~te s t r u c t u r e ,  inc lud ing ,  i f  t h e  i s s u e r  is a r e g i s t e r e d  c losed-  
e n d  i n v e s t m e n t  c o m p a n y ,  a n y  p l a n s  o r  p r o p o s a l s  to m a k e  a n y  c h a n g e s  in i t s  in- 
v t~s tment  po l icy  for  w h i c h  a vo te  w o u l d  be r e q u i r e d  by Sec t ion  13 o f  the  I n v e s t -  
]l]~,~,f. C(~ml)any Act- ~f 1.q~t0. 

VII.  Item 5 of Schedule 131) has  been amended aa fo l lows:  

I t e m  5. rnterest in Securities e l  the Issuer 
S ~ i t e  tlie nnmi~er  o f  s h a r e s  o f  t he  s e c u r i t y  w h i c h  a.re benef ica l ly  owned ,  a n d  

t h e  n u m b e r  o f  s h a r e s  conce~ming w h i c h  t h e r e  is  a r i g h t  to acqu i re ,  d i r ec t ly  o r  
i n d i r e c t l y ,  I~y ( i )  s u c h  p e r s o n s ,  a n d  ( i i )  e ach  a s s o c i a t e  of  s u c h  pe r son ,  g i v i n g  t h e  
n ' l m e  "rod a d d r e s s  of  +,ach s u c h  a s soc ia t e .  F u r n i s h  in*format ion a s  to a l l  t r a n s a c -  
t i o n s  in  t h e  c l a s s  o f  s e c u r i t i e s  to  w h i c h  t h i s  s t a t e m e n t  r e l a t e s  w h i c h  w e r e  
~,fft,ofed d u r i n g  t he  p a s t  60 day.s by  t he  pe r son  fi l ing t h i s  s t a t e m e n t  a n d  by  i t s  sub-  
sidi:-~ries a n d  t h e i r  officers, ' d i r e c t o r s  a n d  aff i l ia t .ed pe r sons .  

V I I I .  T h e  f o l l o w i n g  n e w  I~em 5 h a s  l inen a d d e d  to  S c h e d u l e  1 4 D :  

I t e m  6. Add, itiona~ Information to be Furnished 
( a i  F u r n i s h  i n f o r m a t i o n  a s  to aH t r a n s a c t i o n s  in t he  c l a s s  o f  secm-i t ies  to 

w h i c h  t h i s  s t a t e m e n t  r e l a t e s  w h i c h  we re  e f fec ted  d u r i n g  t h e  p a s t  60 d a y s  by  t h e  
i s s u e r  a n d  i t s  s u b s i d i a r i e s  a n d  t h e i r  officers, d i r e c t o r s  a n d  aff i l ia ted pe r sons .  

[Secur i t i e s  E x c h a n g e  Act  of 12334, Release  No. 8370, J u l y  30, ~968] 

A1)OPTION OF TEMPORARY RULES AND REOUI, ATIONS UNDER SECTIONS 13 (D) AND (E) 
AND SECTIONS 14 (D) &ND (F) 

' l ' he  S( ,~ur i t ies  a n d  E x c h a n g e  C o m m i s s i o n  h a s  a d o p t e d  t e m p o r a r y  r u l e s  a n d  
r e g u l a t i o n s  to i m p l e m e n t  t h e  r e c e n t  a m e n d e m e n t s ,  e f fec ted  by Bi l l  S. 510, to Sec- 
t i o n s  ]3  a n d  14 of  t h e  S e c u r i t i e s  E x c h a n g e  Ac t  of  1934. T h e s e  a m e n d m e n t s ,  se t  
fol,  t h  i n  Sec t i ons  1 3 ( d )  a n d  (e)  a n d  S ec t i ons  1 4 ( d )  a n d  ( f )  o f  t h e  Act,  a p p l y  
to  c l a s s e s  o f  e q u i t y  s e c u r i t i e s  , regis tered p u r s u a n t  to  S e c t i o n  12 of  'the. A c t  a n d  
clas.~es of  e q u i t y  s e c u r i t i e s  i s s u e d  by c losed-end  i n v e s t m e n t  c o m p a n i e s  r e g i s t e r e d  
u n d e r  ,the I n v e s t m e n t  C o m p a n y  Act  of  1940. T h e y  r e l a t e  'to t h e  a c q u i s i t i o n  of  
m o r e  t h a n  t e n  p e r c e n t  o f  a c l a s s  o f  s u c h  s e c u r i t i e s  by  a n y  pe r son ,  t h e  p u r c h a s e  
of  s e c u r i t i e s  by t he  i s s u e r  t he reo f ,  t h e  m a k i n g  o f  t e n d e r  o f fe rs  or  so l i c i t a t i ons  
in  f a v o r  of, or  in  oppos i t i on  to, s u c h  t e n d e r  offers,  a n d  tile r e p l a c e m e n t  o f  a 
m a j o r i t y  of  t h e  d i r e c t o r s  o f  a n  i s s u e r  in  (mnnec t ion  w i t h  a n  a c q u i s i t i o n  s u b j e c t  
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to Sect ion 13 (d)  o r  a t e n d e r  offer  s u b j e c t  to Sec t ion  1 4 ( d )  of  t h e  Act .  T im  s t a t u -  
t o ry  a m e n d m e n t s  b e c a m e  ef fec t ive  i m m e d i a t e l y  w h e n  t h e  Pres iden . t  s i g n ed  t h e  
Bi l l  on J u l y  ~J, 1968. T h e  C o m m i s s i o n  a d o p t e d  t h e  t e m p o r a r y  r u l e s  to l int  i n to  
o p e r a t i o n  t h e  p roVis ions  of t h e  a m e n d m e n t s .  T h i s  c o n s t i t u t e s  a f i r s t  s t ep  in  t h e  
d e v e l o p m e n t  of  c o m p r e h e n s i v e  r e g l l l a t i o n s  to a c c o m p l i s h  t h e  fu l l  p u r p o s e s  of  the  
s m t u , t o r y  a m e n d m e n t s .  

T h e  r u l e s  u n d e r  t h e  n e w  Sec t ion  1 3 ( d )  w i t h  r e s p e c t  to  t h e  a c q u i s i t i o n  of  
s e c u r i t i e s  a r e  se t  f o r t h  i n  R e g u l a t i o n  13D. T h a t  regula ' t ion  p r o v i d e s  . that  t h e  in-  
f o r m a t i o n  w i t h  r e s p e c t  to  s u c h  a c q u i s i t i o n s  ca I l ed  fo r  by S c h e d u l e  13D be filed 
w i t h  t h e  C o m m i s s i o n  a n d  s e n t  to  ,the i s s u e r  o f  t h e  se~:urity a n d  to e a c h  e x c h a n g e  
w h e r e  t h e  s e c u r i t y  i s  t r aded .  F o r  t h e  p u r p o s e  o f  p r e v e n t i n g  f r a u d u l e n t ,  d ecep t i v e  
or  m a n i p u l a t i v e  a c t s  a n d  p rac t i ces ,  t h e  C o m m i s s i o n  h a d  a d o p t e d  R u l e  13e--1. 
T h e  ru l e  p r o v i d e s  t h a t  no  i s s u e r  w h i c h  i s  s u b j e c t  to Sec t ion  1 3 ( e )  of  t h e  A c t  
s h a l l  p u r c h a s e  a n y  of i t s  e q u i t y  s e c u r i t i e s  w h e n  a t e n d e r  offer  i s  be ing  m a d e  
u n l e s s  a s t a t e m e n t  w i t h  r e sp ec t  to t h e  p r o p o s e d  p u r c h a s e  h a s  b e e n  filed by i t  
w i t h  .the C o m m i s s i o n ,  a n d  t h e  s u b s t a n c e  o f  ,the i n f o r m a t i o n  t h e r e i n  h a s  been  
s e n t  or  g i v e n  to  i t s  eq u i t y  s e c u r i t y  h o l d e r s  w i t h i n  t h e  p r e c e d i n g  s ix  m o n t h s .  

T h e  r u l e s  u n d e r  Sec t ion  14 (d )  w i t h  r e s p e c t  to t e n d e r  o f fe rs  a n d  sol ic i , ta t ions  to 
a ccep t  or  to  r e j e c t  s u c h  offers  a r e  s e t  for£h in  R e g u l a t i o n  141). T h a t  r e g u l a t i o n  
p r o v i d e s  t h a t  t h e  i n f o r m a t i o n  ca l l ed  fo r  b y  S c h e d u l e  13D or  S c h e d u l e  14D s h a l l  
be  fi~ed wi,th t h e  Comnl i s s ion .  C e r t a i n  of  s u c h  i n f o r m a t i o n ,  ~r a f a i r  a n d  a d e q u a t e  
s u m m a r y  the reo f ,  i s  r e q u i r e d  to be  i n c l u d e d  in  al l  r e q u e s t s  a n d  so l i c i t a t i ons .  

R u l e  142-1 r e l a t e s  to  t h e  rep lacemen . t  o f  a m a j o r i t y  of  t h e  d i r e c t o r s  o f  a n  
i s s u e r  in  c o n n e c t i o n  w i t h  a n  a c q u i s i t i o n  s u b j e c t  to S e c t i o n  ] 2 ( d )  or  a t e n d e r  
offer  s u b j e c t  to  Sec t ion  1 4 ( d )  o f  t h e  Act.  T h e  lade  r e q u i r e s  t h a t  n e t  less  fh~,.u 
10 d a y s  p r i o r  ~o t h e  t i m e  ,the p e r s o n s  e l ec ted  o r  d e s i g n a t e d  a s  d i r e c t o r s  of  t h e  
i s s u e r  t a k e  office, o r  s u c h  s h o r t e r  pe r iod  a s  t h e  C o m m i s s i o n  m a y  a u t h o r i z e ,  t h e  
i s s u e r  s h a l l  file w i t h  .the C o m m i s s i o n  a n d  t r a n s m i t  to  c e r t a i n  h o l d e r s  o f  see~lri- 
t i e s  o f  t h e  i s s u e r  i n f o r m a t i o n  r e q u i r e d  by  c e r t a i n  i t e m s  of  t h e  C o m m i s s i o n ' s  
p r o x y  ru les .  

P r o v i s i o n s  a r e  m a d e  fo r  del'~y in  c o m p l i a n c e  w i t h  t h e  r u l e s  in r e g a r d  to a~'rivi- 
t i es  w h i c h  h a d  b e e n  c o m m e n c e d  be fo re  t h e  s t a t u t o r y  a m e n d m e n t s  b e c a m e  effec- 
t ive.  

I t  i s  s u g g e s t e d  t h a t  t h e  app l i cab l e  s ec t i o n s  o f  t h e  s t a t u t e  be  r e a d  in con-  
nec t i on  w i t h  t h e  t e m p o r a r y  ru les .  T h e  C o m m i s s i o n ' s  s t a f f  wi l l  e n d e a v o r  to be 
as  h e l p f u l  a s  poss ib l e  in c o n n e c t i o n  w i t h  i n t e r p r e t i v e  o r  other p ro b l em ~  -vhioh 
m a y  a r i s e  u n d e r  t h e  n e w  l e g i s l a t i o n  o r  t h e  r u l e s  t h e r e u n d e r .  T h e  C o m m i s s i o n  
~vill be g l a d  to r ece ive  a n y  c o m m e n t s  o r  s u g g e s t i o n s  w h i c h  i n t e r e s t e d  p e r s o n s  
m a y  w i s h  to  m a k e  in  r e g a r d  to t h e  : t e m p o r a r y  ru les .  

I t  s h o u l d  be n o t e d  t h a t  c o m p l i a n c e  w i t h  ~these r u l e s  d o es  n o t  p r o v i d e  r e l i e f  
f r o m  o t h e r  a p p l i c a b l e  p r o v i s i o n s  of  t h e  Ac t  a n d  r u l e s  a n d  r e g u l a t i o n s  t h e r e u n d e r .  

T h e  r u l e s  a n d  r e g u l a t i o n s  w h i c h  we re  a d o p t e d  p u r s u a n t  to  t h e  S e c u r i t i e s  Ex -  
c h a n g e  Ac t  o f  1934, pal,  t i c u l a r l y  Sec t ions  1 3 ( d )  a n d  (e)  a n d  S e c t i o n s  1 4 ( d )  a n d  
( f ) ,  a r e  a t t a c h e d  ,to t h i s  re lease .  

T h e  C o m m i s s i o n  f inds t h a t  i t  i s  n e c e s s a r y  in  t h e  pub l i c  i n t e r e s t  a n d  fo r  t h e  
p r o t e c t i o n  o f  i n v e s t o r s  t h a t  . t em p o ra ry  r u l e s  a n d  r e g u l a t i o n s  be a d o p t e d  i m m e d i -  
a t e ly  to i m p l e m e n t  t h e  r e c e n t  a m e n d m e n t s  to Sec t ions  :13 a n d  14 of  t h e  Secu r i -  
t i es  E x c h a n g e  A c t  o f  1934 a n d  t h a t  n o t i c e  a n d  p r o c e d u r e  p u r s u a n t  to t h e  Ad-  
m i n i s t r a t i v e  P r o c e d u r e  Ac t  i s  i m p r a c t i c a b l e .  Acco rd in g ly ,  t h e  f o r e g o i n g  r u l e s  
and  re ,ha la t ions  s h a l l  become ef fec t ive  i m m e d i a t e l y .  

By  t h e  C o m m i s s i o n .  
OaVAL L. DUBOlS, 

Secretary. 
REGULATION 1;~U 

R, n le 13d-I. F~li;~,,g of Sche,Dde 1.5D 
Any p e r ~ n  whn ,  a f t e r  a cq u i r i n g ,  s u b s e q u e n t  to J u l y  29, 1968, d i r ec t ly  a r  i~,- 

d i r ec t ly  t h e  benef ic ia l  o w n e r s h i p  of a n y  eq u i t y  s e c u r i t y  of  a c l a s s  w h i c h  is  
r e g i s t e r e d  p u r s u a n t  to Sec t ion  12 o f  t h e  Act ,  or  a n y  s e c u r i t y  i s s u e d  by  a 
c losed-end  i n v e s t m e n t  c o m p a n y  r e g i s t e r e d  u n d e r  t h e  I n v e s t m e n t  C o m p a n y  Ac t  
o f  19'40. is d i r e c t l y  or  ~ndirec t ly  ,the benefioi:al o w n e r  of  metre th,an 10 pe r  c e u t u m  
of  ~ l c h  ci.~ss shal.1, wi~hi.n t en  d, n y s  a f t e r  s u c h  acqui ,s i t fon,  s e n d  to t h e  i s s u e r  of  
t h e  . ~ c u r i t y  .at i,ts pr i .ncipal  execu,  t ive  office, by r e g i s t e r e d  o r  cel~ified ma i l ,  s e n d  
to e a c h  e x c h a n g e  w h e r e  t h e  secu , r i ty  i s  . t raded,  a n d  file w i t h  t h e  C o m m i s s i o n ,  a 
s t a t e m e n t  e o n t a ~ . i n g  t h e  4 n f o r m a t i o n  , requi red  by  S c h e d u l e  13D. 
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Rule  J3d--2. ]Fi~ing of  Ame*~dments 

I f  a n y  m a t e r i a l  change  occurs  in the  f ac t s  se t  f o r t h  in the  s t a t e m e n t  r equ i r ed  
by leule 13(1-1, ,the .1)ers~n w h o  filed ,such s t a t e m e n t  sha l l  p rompt ly  file w i th  the 
Conmaission a.nd ~end t)o the  i s sue r  and  the  exchange  an  oanendment  disclosing 
mmh change .  

Rule  18e-1. Purchase  of  Securi t ies  by I s suer  Thereof  
W h e u  ,a pe~.~on ocher  t h a n  the i ~ u e r  nmkes  a tender  o f fe r  for,  or r eques t  or  

inv.i,tation ft~r t ende r s  of, any  c lass  o f  equ i ty  secu,I~ities of an i s sue r  .su, b ject  to 
Secti~u 13 (e) o f  ,file Act, ,and such  ,person h a s  filed a ,s ta tement  w i th  the Commis-  
si,on pu,rsua~at to Ru le  14d-1 and  .the i s sue r  h,as received notice thereof ,  such 
knSuer sha l l  ~o t  t h e r e a f t e r  dl~ri,ng the  ,p~.i,o4 .such tender  offer, r e q u e s t  o r  invi,ta- 
~ion con t inues ,  pu ' rchase  ,any equ i ty  ...~uri.~ies of  .w,hich i~ .is ,the i .ssaer un le s s :  

( a )  ~l)he i s sue r  h~s  filed wi th  *the Commiss io~ a , s ta tement  oon.taindng the  
in formwt ion  ,specified bel;ow wi th  a-espect to p roposed  pul'ch~a~e~s : 

(1) T~he t i t le  a n d  am,oun, t o f  seouri ' t ies t~ be pu.rc~hased, the  .names of  
the  p e r s o n s  or  ck~sses ,o~ p~rsons  fa, om whom,  .and t,he nIa.rket ,in ~h~eh, 
t h e  secu,niOies wre to ,be ptu'ch,'~s~d, :incl.uding the  name  .of a n y  exchange  
on  wh ich  ,the pt~rcha,se is ,to be  m;a, de;  

(2) T h e  pu:rpose f o r  which  the  purch,ase  i.s to be made  and w h e t h e r  the  
sect~riti~s ~ re  to be real.red, he ld  in .the t reasuTy of  the ' issuer or  a t h e r w i s e  
di'sl)osed of, i nd i ca t i ng  .such d,isposition ; and 

(3) The  .sot~rce a n d  a m o m l t  of fun&~ or  o the r  oonside~ation used or  
to De used in m a k i n g  the pn.rch,a, ses, and  if a n y  pa.rt of the pu,rchase 
p~iee ,or ~l*roposed p t u ' ~ a s e  1)ri~m is . represented by fund.s o r  o the r  cu)usid- 
e~at.ion 'hot.rowed o r  ~her~ci~se obtained f~>r t.J~e pu rpose  of acqud.ring, 
holding,  o r  , t rading .~he se~:u,rities, a dcscril)t ion of the t.ran.s~ction and 
t h e  n,a~nes o f  .the p a r t i e s  ,theceto. 

(b )  The  i s sue r  h a s  a t  a n y  ti,me wi th i~  the p~l,st s ix  mo~th~ sen t  or  ~iven 
to i t s  equi ty  secur i ty  ho l de r s  the  s u b s t a n c e  of the  i n f o r m a t i o n  con ta ined  in the  
s t a t e m e n t  r equ i r ed  by  s u b p a r a g r a p h  ( a ) .  

Pro~;~dcd. ho~oe~er..that ,any i,ssuer m a k i n g  .sut~h pu,rcha.ses wh,ic.h eommenc~d 
pri(~r ~o Ju ly  30, 1~)68 shall ,  .i.f such pu,rch.~ses ~,onti,n.ue 'after  such date, comply 
wi, t h  ,the p r o v i s i o n s  of  ~hi,s xule on  o r  befPre A~gt~st 12, 1968. 

R E G U L A T I O ~  1 4 D  

l~ule l]j,d-1. Fi l ing  ol Scheclu.le 18D 
( a )  No person,  d~r~-~ly o r  ~n~i,rectiy, by u:se o f  the mai l s  o r  by any mea~ls .or 

i~st.rutuentaHity of  inters~a.te commerce  ~ .  of ~any faci l i ty  of  a na,~on,~l ,see~rit-ies 
exeh,ange o r  o therwise ,  ,shah .m<ake .,~ t ender  o f f e r  for,  or  ,a r e q u e s t  o r  invi,t~ation 
f, or  , tenders of, a~ay cla,ss of  any  equi ty  secm'i ty wh.ich is .registered .pursusal~ to 
,se(~t:iou 12 of  the  Act, or  a n y  eq,uity se~u.rity i s sued  by a closed-end i n v e s t m e n t  com- 
p a n y  .registered ,nnder t h e  I n v e s t m e n t  C om pan y  Act of  1.940, if, a f t e r  con~.mnum- 
~i~)n Shereof,  a ,mh 1)e~.~on wo~fld, direct ly o r  indirect ly,  ,be .the beneficial o w n e r  
of  m¢~re th,an 10 p e r  e en t um  ,of such class ,  unless ,  a t  the t ime copies of  the offer 
o r  ~request or  ,invigation a re  . l~st publ~:'~hed (Yr ,.,~en£ or  given to secur i ty  holders ,  
su~uh p~rson I~as filed w i th  bhe C o m m i ~ i o n  a sbatemen~ con ta in ing  the i n fo rma t ion  
a n d  ex'hil, it, s .requ,i~red by Scheddie  13D : Provided, ho.wc.vcr, t ha t  any pe rson  mak- 
i, n g a  tendex offer fo r  o r  a r eques t  or  inv~,tati,on f(~r t enders  which  commenced p r io r  
.to J u l y  30, 11)65 sh,a.ll, i,f .such ~)ffer, r e q u e s t  o r  inv i ta t iou  con t inues  a.f~er such  date, 
file the  .s{~nte,ment .requi,red by th i s  ru le  ,on ,or bel~ore Augus t  12, 1968. 

( b )  I f  any  m a t e r i a l  change  occurs  in tile f~w..ts set  f(~r~h i,n the  s~a tement  ,t~e- 
q u i r e d  by pa : ras raph  (a )  of  ~b~is ,rule, the p ~ r ~ n  who filed such .s~atement sha l l  
p r o m p t l y  file wi th  ,file Comm~s~on ~n ~lmendment  di,sclosi,~g such  change. 

(c )  All , requests  ~)r i, nvit, atio~}s .for ~enders  or  a d v e r t i s e m e n t s  ma k ing  a t e n d e r  
o f fe r  ;or .requ,~s~ing o r  in~if~i,ng t enders  ,shall conta in  the ha,me of ,t,he p~r...~on:s mak-  
ing  .such ,req,uests, inclination.s, o r  a d v e r t i s e m e n t s  a,nd the i n fo rma t ion  r¢,qui.'red 
by :it:eros 2 ( a ) ,  (c) and  (e ) ,  3, 4, 5 a n d  6 of Schedule  13D, o r  ~a f a i r  a n d  adequ,ate 
summ.,~ry ~hereof, *cud ,shall be filed w i th  the Commi:ssion as  pa,rt .of t he  ,st,atoment 
r e q u i r e d  by p a r n g r a p h  ( a )  of t h i s  rule.  

( d )  Any addi t iona l  m a t e r i a l  sol ici t ing or  r eques t ing  such  t ender  offers subse-  
q u e n t  to thtt ini t ial  so l ic i ta t ion or  r eques t  sha l l  con ta in  the n a m e  of the pe r sons  
m a k i n g  such sol ic i ta t ion  or  r eques t  a n d  the  i n f o r m a t i o n  r equ i r ed  by l , tems 2 ( a ) ,  
(c)  and  (c) ,  3, 4, 5 and  6 of S¢!hedule 13D, or  a f a i r  and  adequa te  s m n m a r y  
thercol!  : Provided, h, owevvr, t h a t  such ma te r i a l  may  omi t  any  of  such  i n f o r m a t i o n  
p r e v i o u s l y  f u r n i s h e d  to the  pe r sons  solicited or  r eques t ed  f o r  t ende r  offers. Copies 
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of such addi t iona l  ma t e r i a l  sol ic i t ing o r  r eques t ing  such  t ende r  offers sh.all be 
filed w i t h  the  Commiss ion  no t  l a te r  t h a n  the  t ime copies of such  m a t e r i a l  a r e  
first pub l i shed  or  s en t  or  given to secur i ty  holders .  

R.u.le 1~d-4. F~ling of  Sehed,ule I~D 
(a)  No so l ic i ta t ion  or  r e c o m m e n d a t i o n  to the ho lde r s  of a secur i ty  to accept  

or  re jec t  a t ender  offer or r eques t  or  inv i t a t ion  fo r  t enders  sub jec t  to Section 1 4 ( d )  
of the  Act  sha l l  be made  unless ,  a:t the  t ime copies of the  solici t~tion or  recom- 
mea~d~tion a re  f i rs t  pub l i shed  or  sen t  o r  given to ho lde r s  of the secur i ty ,  ,the 
person m a k i n g  such  s o l i d t a t i o n  or  r e c o m m e n d a t i o n  h a s  filed w i th  the Commiss ion  
a s t a t e m e n t  con ta in ing  the  i n f o r m a t i o n  specified by Schedule  14D:  P.rovided, 
howe~)cr, t h a t  th i s  ru le  shal l  not  app ly  to (1) a pe r son  requ i red  by Rule  14d-1 ( a )  
to file a s t a t emen t ,  o r  (2) a person ,  o the r  t h a n  the i s su e r  or  .the m a n a g e m e n t  of 
the issuer ,  w h o  m a k e s  no wr i t t en  so l ic i ta t ions  or  r e c o m m e n d a t i o n s  o the r  t h a n  
sol ic i ta t ions  or  r e c o m m e n d a t i o n s  copies of  wh ich  have  been filed wi,th the Com- 
miss ion  p u r s u a n t  to th i s  ru le  of  Rule  14d-1:  ~tnd, provided 1uxther, t h a t  any  
person  m a k i n g  a sol ic i ta t ion or  r e c o m m e n d a t i o n  to the  holders  of a secur i ty  to 
accept or  re jec t  a t ende r  offer or  r eques t  or invi,tation fo r  t ende r s  whi~:h solici.ta- 
t ion or  r e c o m m e n d a t i o n  commenced  p r io r  .to J u l y  30, 1968 shal l ,  i f  such  sol ic i ta t ion  
or recommenda, t ion con t inues  a f t e r  such  date, file the  s t a t e m e n t  r equ i red  by th is  
rule  on or  before  A u g u s t  12, 1968. 

(b)  I f  any  m a t e r i a l  ch an g e  occurs  in the  f ac t s  sot f o r t h  in the  s t a t e m e n t  
requi red  by parag~-aph (a)  of th i s  rule,  the pe r son  who filed such s t a t e m e n t  sha l l  
p rompt ly  file w i t h  the  Commiss ion  an  a m e n d m e n t  disclosing such  change.  

(c) Any w r i t t e n  sol ic i ta t ion or  r e c o m m e n d a t i o n  to .the ho lders  of a secur i ty  
to accept  or  re jec t  a t ende r  offer or  r eq u es t  or  i nv i t a t ion  for  tenders  subjec~t to 
Section 14(d )  of the  Act sha l l  include the n a m e  of  the  pe rson  m a k i n g  such  
sol ic i ta t ion or  r ecommenda t ion  and  the i n f o r m a t i o n  r equ i r ed  by I t e m s  (1)b ,  2 (b )  
of Schedule  14D of a f a i r  a n d  ad eq u a t e  s u m m a r y  t h e r e o f :  Provided,  however,  
t ha t  such  w r i t t e n  solicita,tion or  r e c o m m e n d a t i o n  m a y  omit  any  of such  infor-  
ma t ion  p rev ious ly  f u r n i s h e d  to the  p e r so n s  to w h o m  the  sol ic i ta t ion  or recom- 
menda t ion  is made.  

l~u, le 1~]-1. Change in Major i t y  of Direvtars 
If ,  p u r s u a n t  ~o any  . a r r angemen t  or  u n d e r s t a n d i n g  wi th  ,the pe r son  or  p e r so n s  

acqu i r ing  secur i t ies  in a t r a n s a c t i o n  sub jec t  to sect ion 13 (d)  or  14 (d)  of  the  Act, 
any  pe r sons  a re  to be elected or  des igna ted  as  d i rec to r s  of the  i ssuer ,  o t h e r w i s e  
t han  a t  a mee t ing  of secur i ty  holders ,  and  the p e r so n s  so eleoLed or  des igna ted  
will cons t i tu te  a m a j o r i t y  of  the  d i rec to r s  of  the i ssuer ,  then,  not  less than  10 days  
p r io r  to the da te  ,any such person  take  office as  a director ,  or  such  s h o r t e r  per iod 
p r io r  to t h a t  da:te as  the Commiss ion  m a y  a u t h o r i z e  upon a s h o w i n g  of  good 
cause t h e r e f o r , t h e  i s sue r  sha l l  file w i th  the  Commiss ion  and t r a n s m i t  to alI ho lde r s  
of record  of secur i t i e s  of the  i s su e r  who  would  be en, t i t led to vote a t  a mee t ing  fo r  
election of d i rec tors ,  informa:t ion su b s t an t i a l l y  equ iva len t  to the  i n f o r m a t i o n  
which  wou ld  be requ i red  by I t e m s  5 ( a ) ,  ( d ) ,  (e)  and  ( f ) ,  6 and  7 of Schedule  14A 
of Regula t ion  14A to be t r a n s m i t t e d  if  such  pe r son  or  pe r sons  were  nominees  f o r  
election as  d i r ec to r s  a t  a mee t ing  of such  secur i ty  holders .  

S C F £ E D U L E  1 3 D .  I N F O R M A T I O N  TO BE  I N C L U D E D  I N  S T A T E M E N T S  ~ I L E D  P U R S U A N T  TO 
RU~,E 13D--1 0a 14D--Z 

NOTES.--A. The  i t em n u m b e r s  and  cap t ions  of  the i t ems  shal l  be inch lded  bu t  
the  tex.t of the  i t ems  are  to be omit ted.  The  a n s w e r s  to the  i tems shal l  he so 
p r e pa r ed  as  to indica.te c lear ly  the  coverage  of the  i tems w i t h o u t  r e f e r r i n g  to 
the t ex t  of the  i tems.  A n s w e r  every item. I f  an i tem is inappl icable  or  the ,answer  
is in the  negat ive,  so state. 

B. I f  the s t a t e m e n t  is filed 1)y a part~lership,  l imited par tnersh i l , ,  syndica,tv., 
or  o the r  group,  the  i n fo rma t ion  called fo r  by I t e m s  2 to 6, inclusive,  shal l  be giv~:u 
wi th  respec t  to (1) each p a r t h e r  or  any p a r t n e r s h i p  or  l imited p a r t e r s h i p ,  
(2) each m e m b e r  of such syndica te  or  g roup  and  (3) each person cont ro l ! ing  
such p a r t n e r  or  member .  I f  a pe r son  re fe r red  to in (1) ,  (2) or  (3) is ,~ corp(~ration 
or the s t a t e m e n t  is filed l~y a corpora t ion ,  the  i n fo rumt ion  called fo r  b v tho 
above-ment ioned i t ems  shal l  be given w i t h  r(~spect to each officer and  direr:tot 
of such  co rpo ra t ion  and  each pe rson  cont ro l l ing  such  ~orpora,tion. 

I t em  1. Secur i ty  and Issuer  
Sta te  the t i t le of  the  c lass  of equi ty  secur i t ies  to wh ich  th is  s t a t e m e n t  r e l a t e s  

and  the  n a m e  and  address  of  the  i s s u e r  of such  secur i t ies .  
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I t e m  2. I d e n t i t y  and  B a c k g r o u n v l  

S t a t e  t h e  f o l l o w i n g  w i t h  r e s p e c t  to t h e  p e r s o n  f i l ing t h i s  s t a t e m e n t  : 
( a )  N a m e  a n d  b u s i n e s s  a d d r e s s  ; 
(b)  R e s i d e n c e  a d d r e s s  ; 
(c)  P r e s e n t  p r i n c i p a l  o c c u p a t i o n  o r  e m p l o y m e n t  a n d  t h e  n a m e ,  pr inc i -  

pa l  b u s i n e s s  a n d  a d d r e s s  of  a n y  c o r p o r a t i o n  or  o t h e r  o r g a n i z a t i o n  in  w h i c h  
s u c h  e m p l o y m e n t  is  c a r r i e d  o n ;  

(d )  M a t e r i a l  occupa t i ons ,  pos i t ions ,  officers or  e m p l o y m e n t s  d u r i n g  t he  
l a s t  10 yea r s ,  g i v i n g  t h e  s t a r t i n g  a n d  e n d i n g  d a t e s  of  each  a n d  t h e  n a m e ,  
p r i n c i p a l  b u s i n e s s  a n d  a d d r e s  of  a n y  b u s i n e s s  c o r p o r a t i o n  o r  o t h e r  o rgan -  
i z a t i on  in  w h i c h  each  s u c h  occupa t ion ,  pos i t ion ,  office or  e m p l o y m e n t  w a s  
c a r r i e d  on  ; a n d  

(e)  W h e t h e r  o r  not ,  d u r i n g  t he  l a s t  10 yea r s ,  s u c h  p e r s o n  h a s  been  con- 
v i c t ed  in  a c r i m i n a l  p r o c e e d i n g  ( e x c l u d i n g  traff ic  v i o l a t i o n s  o r  s i m i l a r  m i s -  
d e m e a n o r s )  and ,  i f  so, g ive  t he  da t e s ,  n a t u r e  o f  convic t ion ,  n a m e  a n d  lo- 
c a t i o n  of  cour t ,  a n d  p e n a l t y  imposed ,  o r  o t h e r  d i spos i t i on  of t he  case.  A 
n e g a t i v e  a n s w e r  to t h i s  s u b - i t e m  n e e d  n o t  be f u r n i s h e d  to s e c u r i t y  ho lders .  

I t e m  3. S'ou.ree and  A m o u n t  o f  l~unds  or O t her  Cons ide ra t i on  
S t a t e  t h e  sou rce  a n d  a m o u n t  of  f u n d s  or  o t h e r  c o n s i d e r a t i o n  u s e d  or  to be 

u s e d  ill m a k i n g  t he  p u r c h a s e s ,  a n d  i f  a n y  p a r t  of  the  p u r c h a s e  p r ice  or  p r o p o s e d  
P u r c h a s e  p r ice  is  r e p r e s e n t e d  or  to be r e p r e s e n t e d  by f u n d s  o r  o t h e r  eons ide r a -  
t i (m b o r r o w e d  or  o t h e r w i s e  o b t a i n e d  fo r  t h e  p u r p o s e  of  a c q u i r i n g ,  ho ld ing ,  o r  
t r a d i n g  t he  s e c u r  t ies ,  ~ d e s c r i p t i o n  of t he  t r a n s a c t i o n  a n d  t he  n a m e s  of  t he  
p a r t i e s  the re to .  

l ten~ ~. P u r p o s e  of  T r a ~ s a e t i o ~  

I f  t he  p u r p o s e  of  t im p u r c h a s e s  o r  p rospec t ive  p u r c h a s e s  is  to a c q u i r e  con t ro l  
o f  t he  b u s i n e s s  of  t h e  i s s u e r  of  t he  secur i t i e s ,  de sc r ibe  a n y  p l a n s  o r  p r o p o s a l s  
w h i c h  s u c h  p e r s o n  lut y h a v e  to l i q u i d a t e  s u c h  i s sue r ,  to sel l  i t s  a s s e t  to o r  m e r g e  
i t  w i t h  a n y  oi:her pe r son ,  or  to m a k e  a n y  o t h e r  m a j o r  c h a n g e  in  i t s  b u s i n e s s  or  
c o r p o r a t e  s t r n c t u r e .  

Itc, n~ 5. l 'J~tcr~t  in b'co~rit ies o f  the  I ,ssuer 

S t a t e  the  n u m b e r  of  s h o r e s  of  t h e  s e c u r i t y  w h i c h  a r e  benef ic ia l ly  owned ,  a n d  
t h e  n u m b e r  of  s h a r e s  c o n c e r n i n g  w h i c h  t h e r e  i s  a r i g h t  to acqu i re ,  d i r ec t ly  or  
i n d i r e c t l y ,  by ( i)  su ( 'h  pe r son ,  a n d  ( i i )  e a c h  a s s o c i a t e  o f  s u c h  pe r son ,  g i v i n g  the  
l l a m e  a n d  a d d r e s s  o f  e a c h  s u c h  a s soc ia t e .  

I tem.  6. Co~lr~vt.~., .drr~ugemcnt~.,  or U n d e r s t a n d i n g s  w~th re spec t  to Seelari t ies 
o f  the  I s s u e r  

F u r n i s h  i n f o r m a t i o u  a s  to a n y  c o n t r a c t s ,  a r r a n g e m e n t s ,  o r  u n d e r s t a n d i n g s  
w i t h  a n y  pers(m w i t h  r e s p e c t  to a n y  s e c u r i t i e s  of  t h e  i s sue r ,  i n c l u d i n g  b u t  not  
l i m i t e d  to t r a n s f e r  o f  a n y  of  t he  secur i t i e s ,  j o i n t  v e n t u r e s ,  l oan  or  op t ion  ar-  
r a n g e m e n t s ,  p u t s  or  cal ls ,  g u a r a n t i e s  of  l oans ,  g u a r a n t i e s  a g a i n s t  loss  o r  g u a r .  
a n t i c s  of  profi ts ,  d iv i s ion  of  losses  "or prof i ts ,  or  t he  g i v i n g  or  w i t h h o l d i n g  of 
p rox i e s ,  m i n t i ng  the  p e r s o n s  w i t h  w h o m  s u c h  c o n t r a c t s ,  a r r a n g e m e n t s ,  or  un-  
dcr.~tandings have been entered into, and giving the details thereof. 

I t ,~m 7. Pcrso~s  l~etained,  E m p l o y e d  or  to be C o m p e n s a t e d  

W h e r e  the  S c h e d u l e  13D r e l a t e s  to a t e n d e r  offer,  o r  r e q u e s t  o r  i nv i t a t i on  f o r  
t e n d e r s ,  i d e n t i f y  a l l  p e r s o n s  a n d  c l a s s e s  o f  p e r s o n s  employed ,  r e t a i n e d  o r  to be  
e o m p e n s a t e d  by t he  p e r s o n  f i l ing t h i s  S chedu l e  13D, o r  by a n y  p e r s o n  on h i s  
be lml f ,  to m a k e  s o l i c i t a t i o n s  o r  r e c o m m e n d a t i o n s  to s e c u r i t y  h o l d e r s  a n d  de- 
s c r i b e  brief ly the  t e r m s  of ,-:uch e m p l o y m e n t ,  r e t a i n e r  o r  a r r a n g e m e n t  f o r  com- 
p e n s a t i o n .  

I t em .  8. Ma te r i a l  to bc F i l e d  as E x h i b i t s  

Copies  of  a l l  r e q u e s t s  or  i n v i t a t i o n s  fo r  t e n d e r s  o r  a d v e r t i s e m e n t s  m a k i n g  
n t e n d e r  offer  or  r e q e u s t i n g  or  i n v i t i n g  t e n d e r s ,  a d d i t i o n a l  m a t e r i a l  so l i c i t ing  
o r  r e q u e s t i n g  s u c h  t e n d e r  offers ,  so l i c i t a t i ons  o r  r e c o m m e n d a t i o n s  to t he  hold-  
e r s  of  the  s e c u r i t y  to accep t  o r  r e j e c t  a t e n d e r  offer  o r  r e q u e s t  or  i n v i t a t i o n  fo r  
t e n d e r s  sha l l  be fl ied a s  a n  exh ib i t .  
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~ ig n a t  are  

I c e r t i f y  t h a t  to t h e  bes t  o f  m y  k n o w l e d g e  a n d  be l ie f  t h e  i n f o r m a t i o n  s e t  
f o r t h  in t h i s  s t a t e m e n t  is t rue ,  co m p le t e  a n d  correc t .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
(Date) (Signat u re) 

I f  t h e  s t a t e m e n t  i s  s i g n e d  on b e h a l f  of  a p e r s o n  by a n  a u t h o r i z e d  r ep re -  
s en t a t i ve ,  ev idence  of the  r ep re senVa t ive ' s  a u t h o r i t y  to s ign  on b e h a l f  of  s u c h  
pe r son  s h a l l  be filed w i t h  t h e  s t a t e m e n t .  

SC:E[EDULE 14D 
I t e m  1. Seol~ri ty  a n d  I s s u e r  

( a )  S t a t e  t he  t i t l e  of  t h e  c l a s s  of  eq u i t y  s e c u r i t i e s  to w h i c h  t h i s  s t a t e m e n t  re-  
l a t e s  a n d  t h e  n a m e  a n d  a d d r e s s  o f  t h e  i s s u e r  of  s u c h  secu r i t i e s .  

(b)  I d e n t i f y  t h e  t e n d e r  offer  o r  r e q u e s t  or  i n v i t a t i o n  fo r  t e n d e r s  to w h i c h  t h i s  
s t a t e m e n t  r e l a t e s  a n d  s t a t e  t h e  r e a s o n s  fo r  t h e  so l i c i t a t i on  or  r e c o m m e n d a t i o n  
to s e c u r i t y  h o l d e r s  to accep t  or  r e j e c t  s u c h  t e n d e d  offer, r eques t ,  o r  i n v i t a t i o n  
fo r  t ende r s .  

I t e m  2. I d e n t i t y  a n~  B a c k g r o u n d  

( a )  S t a t e  t he  n a m e  a n d  b u s i n e s s  a d d r e s s  of  t h e  p e r so n  f i l ing  t h i s  s t a t e m e n t .  
(b)  D e s c r i b e  a n y  a r r a n g e m e n t  or  u n d e r s t a n d i n g  in r e g a r d  to  t h e  so l i c i t a t i o n  

w i t h  ( i)  t h e  i s s u e r  or  t h e  m a n a g e m e n t  of  t h e  i s s u e r  o r  ( i i )  t h e  m a k e r  of  t h e  
t e n d e r  offer  or  r e q u e s t  or  i n v i t a t i o n  fo r  t e n d e r  of  s e c u r i t i e s  o f  t h e  c l a s s  to w h i c h  
t h i s  s t a t e m e n t  r e l a t e s .  

I t e m  3. P e r s o n s  R e t a i n e d ,  E m p l o y e d  or  to be Con~pensated 
I d e n t i f y  a n y  p e r s o n  or  c l a s s  o r  p e r s o n s  employed ,  r e t a i n e d  or  to be  c o m p e n -  

sa ted ,  by t h e  p e r s o n  f i l ing t h i s  S c h e d u l e  14D, or  by a n y  p e r s o n  on h i s  beha l f ,  to 
m a k e  s o l i c i t a t i o n s  o r  r e c o m m e n d a t i o n s  to s e c u r i t y  h o l d e r s  a n d  d e sc r i b e  br ief ly  
t he  t e r m s  of  s u c h  e m p l o y m e n t ,  r e t a i n e r  or  a r r a n g e m e n t  f o r  c o m p e n s a t i o n .  

I t e m  4. M a t e r i a l  to be f i led as E x k i b i t s  
Copies  of  a l l  s o l i c i t a t i o n s  o r  r e c o m m e n d a t i o n s  to  a ccep t  or  [o r e j e c t  a t e n d e r  

offer or  r e q u e s t  o r  i n v i t a t i o n  fo r  t e n d e r s  of  t h e  s e c u r i t i e s  spec i f ied  in  I t e m  1 
s h a l l  be fi led a s  a n  exh ib i t .  

S i g n a t u r e  

I c e r t i f y  t h a t  to t h e  bes t  of  m y  k n o w l e d g e  a n d  bel ief  t h e  i n f o r m a t i o n  se t  f o r t h  
in t h i s  s t a t e m e n t  is t rue ,  comple t e  a n d  correc t .  

( D.', te ) (Slgnatu re ) 
I f  t h e  s t a t e m e n t  is s i g n ed  on  b e h a l f  of  a p e r s o n  by a n  a u t h o r i z e d  r e p r e s e n t a -  

t ive,  ev idence  o f  t h e  r e p r e s e n t a t i v e ' s  a u t h o r i t y  to s ign  on b e h a l f  o f  s u c h  p e r s o n  
sha l l  be f i led w i t h  t h e  s t a t e m e n t .  

M r .  BUDGE.  These temporary rules were amended in August  of 
1968 and January  1969 to allow certain exemptions there2rom and 
to provide necessary clarification. We propose to adopt perm'ment and 
comprehensive rules as soon as possible based on our experience with 
the temporary rules. 

During the period from the effective date of the bill through Feb- 
ruary 28, 1969, filings with us have been made with respect to 54 
.tender offers and 167 acquisitions of securities subject to new section 
13(d). The do]Jar amount of the tender offers was approximately 
$1,49A million. In this connection, it is interesting to note that of 
this stun, approximately $1,135 million was financed by meal,s of 
bank loans and another $97 million by the prior sale of securities. 

I think for the sake of completeness I should also point out l:hat 
durhlg the period from the effective date of the bill through Ja~- 
uary 31, 1969, 104 offerings of securities in exchange for other securi- 

• 27-540--69 2 
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ties were registered with the Commission. The dollar amount of the 
securities so registered was al:)proximately $9 billion. 

I t  will thus be noted that these offerings, which are exempt from 
most provisions of the Williams bill, somewhat exceeded in number 
and far exceeded ill dollar value, the cash tender offers with respect 
to which filings were made under the Williams bill. I do not believe 
this trend toward the offer of securties rather than cash in tender 
offers.is motivated to any significant, extent by a desire to avoid 
comphance with the requirements of the Williams bill. I suspect the 
{ )m.nclpal reason for this change in emphasis was economic, particu- 
ar/y in view of the tight-money conditions in the l'tst few months. 

Also, there has been an increasing tendency to attempt to take over 
larg'e corporations, and it, would be very difficult to finance a cash 
tender offer in a transaction which may approach a billion dollars. 

Our experience with the Williams bill has been very satisfactory. 
.Anyone who reads the financi'fl press can see the vast improvement 
m the disclosure made available to investors by reason of the Williams 
bill and, as I pointed out., that, bill also provides important protec- 
tions for shareholders with rest)err to the substantive tenns of tender 
offers. 

I should like to mention two other rulemaking proceedings of the 
Commission, which are related to the Williams i~iil. ]a~ the course of 
consideration of the Williams bill, we directed the attention of Con- 
gress to the practices of so-called shm~ tendering, which we thought 
unduly favored certain investors, particularly securities firms, as com- 
r~ared with the other shareholders to whom a tender offer was directed. 
The committee in its report suggested that the Commission could 
deal with this problem under its existing rulemaking power under the 
Exchange Act, and we proceeded to do so, adoptlilg rule 10b--4 on 
May %, 1968. This rule, in effect, prohibits the practice of short 
tendering. 

On August 30, 1968, we published for comment a proposed rule 
10b-13 dealing with open-market purchases involved in a tender offer 
by  a person making the offer. A~,er reviewing the numerous and useful 
eon]ments received from the public with respect to this proposal and 
giving the matter further consideration, I understand our staff has 
concluded the proposed rule was probably unduly complex and they 
intend to recommend to the Commission ii simplified rule which wiil 
be published for further comments. Basically, the problem is that such 
purchases by a person making a tender offer could have a manipulative 
effect and could result in unfair discrimination between investors who 
tender their shares and investors whose shares are purchased in the 
ol?en market. 

There already has been certain significant litigation under the Wil- 
liams bill. The most important case is the decision of the Court of 
Appeals for the Second Circuit in E~ctronic Specialty Co. v. Inter- 
national Controls Corp., decided January 24, 1969. In  this case plain- 
tiffs contended that the statements in a tender offer were misleading 
and therefore violated section 14(e) of the act, as added by the Wil- 
liams bill. The decision of the eom't of appeals esta'hlished the impor- 
tan!; proposition that a target corporation has standing to complain of 
a vmlation of 14(e) and further suggested that an application for a 
preliminary injunction is the time when relief can best be gTanted, 
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rather than attempting to unscramble the eggs after the tender offer 
has been completed. 

At the early stage, the court can require ,% correction of the material 
if necessary, as in fact occurred in this particular case. The court of 
appeals, .however~ concluded that the material was not in fact mis- 
leading and reversed the decision of the district court, to the contrary. 

I understand that the subcommittee is interested in knowing whether 
or not, upon the basis of our experience with the Williams bill, we be- 
lieve that any amendments to that statute would be desirable. The 
Conmlission has not developed a le~slative program in this area. ~re 
do believe, however, that in the light of the great increase in takeover 
activity, which I discussed in my statement before the House subcom- 
mittee, consideration should be given to certain perfecting amendments 
to the legislation. 

In the first place, I think it might be desirable to reduce the 10-per- 
cent figure in section 13(d) (1), which requires that a report be filed 
if a person has acquired 10 percent of .the outstanding stock of a com- 
pany, to 5 percent. The reason for this is that it is common for a person 
proposing to make a tender offer, either with cash or with securities, 
to first accumulate a position in fl~e open market and, as takeover ef- 

Thus, m one case involving a registered exchange offer, the proposed 
offeror acquired, before the offering, securities of the target company 
having a value of  about $30 million without coming anywhere near 1() 
percent. 

We have also been told that  persons accumulating stock prior to a 
tender offer have in some instances ceased buying just short of 10 per- 
cent in order to avoid the disclosure required by section 13 (d). 

Another po~ible change would be to amend section 14(e) to give 
the Commission a gre~ter degree of  rulemaking power wi.th respect to 
purchases of shares of the target company. New section 13(e) gives 
the Commission substantial rulemaking authority with respect to pur- 
chases by an issuer of its own shares, but section 14(e) merely pro- 
hibits fraud and manipulative practices. 

As the law has developed, this adds little to the protection afforded 
by other an.tifraud provisions of the securitie,s laws su(.Ja as section 10 
(b) and rule 10b-5, except as it may affect the question of standing to 
sue, which I mentioned in connection with the Electro~dc Specialty 
case. Section 14(e) might therefore be amended to grant to the Coin- 
mission rulemakhag authority over purchases by a potential tender 
offeror and his a~ociates comparable to that provided in section 13(e) 
for purchase by the issuer. 

As I mentioned, the Williams bill, as enacted, contained an express 
exemption for tender offers registered under .the Securities Act of 
1933. This was no doubt introduced with the thought that registration 
would provide adequate disclosure and, indeed, more comprehensive 
disclosure, than was contemplated by the Williams bill, and t:hat con- 
sequen.tly application of the bill would be mmecessary and would 
invoh;e some duplication. 

As far as disclosure is concerned, this conclusion is correct. This 
exclusion, however, has the effect of depriving investors to whom a' 
registered tender offer is directed of the impoleant substantive protec- 
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tions provided by subparagraphs 5, 6 and 7 of section 14(d~ dealiao' 
with the ,terms and cond]tmns under wlnch tender offers can be made, 
including the right to share in an increase in the offer price, and it 
may also have the effect of leaving solicitations in opposition to a 
registered tender offer regulated only by the fraud provisions, while 
the offeror is restricted by ,the registration requirements of the Securi- 
ties Act of 1933. 

I f  this exemption were eliminated, we could easily avoid any du- 
plication of disclosure administratively. Indeed, such offers could be 
exempted from the disclosure requirement~s of section 14(d) (1), since 
that  inform~tion will Mmost inevitably be contained in the registra- 
tion statement.. 

r l . . . . . . . .  
]? 1ere ~s one omlssmn m the Wflhams bill whmh may have been 

inadvertent, since it is not mentioned in the legislative l~istorv. I f  it 
was inadvertent, we must beat" much of the responsibility, st'nee we 
did not sussest  it 

The Williams bill appliers only to securities re~stered pursuant to 
sect!on 12 of the Exchange Act and to closed-end investment cora- 
l?ames. The securities of most insur'm(.e compa.nies are not re~'istered 
pursuant to section 12.(g), because of the exemp.don contained in see: 
tion 19(g) ('2) (6) for insurance eompa.ny securities which are subject 
to specified State regulation. 

We would not wish to disturb the congressional decision in 1964 to 
le,~ve reporting, proxy solicitation, a,nd regulation of insider trading 
with respect to the securities of insuraalce companies to the State insm L 
t~ce commissioners. 

We ,believe, however, flint the considerations which led to this de- 
cision by the Congress in 1964 may well be inapplicable to tender offers. 
Tender offers are frequently m.ade on a nationwide basis and are not 
presently re , t in ted  by the State insurance commissioners: indeed, ì t 
might be very difficult for a State insurance commissioner 'to regulate 

tender offer made from outside the State. 
We have not had an opportunity to obtain the views of the insurance 

industry on this suggestion, and it would undoubtedly be nee~ssa.ry 
to 'asce, Ctain their views before proceeding with any such legislation. 

Some insurance companies have, however, written to us sug~est.in~ 
t.lmt such fill amendment, be adopted in order to ffive them and their 
shareholders the protections afforeded by the Williams bill• Insurance 
c, onq~.aldes in recent periods have been the target of tender offers, al- 
thoua'h I do not ree'l.ll any such sitn.ation which occurred during the 
col~side, ra~i,.m of the Willi~i[ms bill, although there m~y have been some. 

In  my st,~tement before the House subcommittee, I discussed certa in 
serious problems of public policy which may be presented by the rise 
of  conglonmrate corpor~ttions and the use of complex securities, partic- 
Marly debt secmqties, in connection with takeover effm~s. I will not re- 
peat that discussion ttt. the present time, pa.rticularly as these problems 
relate to mat te~  of national policy rather than to disclosure, and the 
prevention o:f fraudulent, deceptive, or manipulative activities which 
are the prim ary thrust of the Williams bill. 

Before leaving this sub.jeer, I want to take this opportunity again 
to congratul.ate the ehMrman and the members of the subco~m~ittee 
for  originating and being instrumentM in the passage of this va.luable 
,~nd important legislation. 
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T H E  B A C K  Ol' . 'FIClg I ' R O B L E ] ~ i S  A N D  T I I i E  S 3 I A L L  I N V E S T O R  

The brokerage communi.ty today is beset with a number of prob- 
lems, one of which is its inability to process the paperwork involved 
in the execution of securities transactions. This has caused hardships 
to many investors. They lmve been inconvenienced by the late receipt 
of securities and funds due them and are plagued by an inability ,to 
obtain correct st.atements of their accounts. Moreover, their complaints 
may go unanswered for long periods of time and some firms are refus- 
ing to accept orders if b~low cet, tain minimum amounts. 

"That these are problems of some moment is amply demonstrated by 
the increasing number of complaints the Commission has been receiv- 
ing from dissatisfied and in some cases bewildered investors. In 1968 
alone, investors' complaints increased fourfold and in recent weeks we 
ha.va been receiving an increasing number. 

The ability of the indnstry to process transactions has not kept pace 
• . • . ~ ,  , . ( m 

w]t,h the rose m market trading aetwlt, y. In 1!)62, the New York brock 
Exchange was experiencing an averao'e daily volmne of 3.8 million 
shares and estimated that volume would double by 1975. This forecast 
was outstripped as ef~rly as 1967 when the average New York Stock 
Exchange volmne rose to 10.1 million shares. By  tim end of December 
1968 average daily vohune had increased {o 14.9 million shares. 

Two major factors in the development of this situation have been 
(1) the failure of management of indi~ddual firms to regard the in- 
crease in activity us a permanent fixture of the lmsiness, and (2) the 
ab~nce of facilities for elearino" over-the-com~ter transactions, which 
involve the greatest, uumber of firms and issues, and which have been 
estimated to equal or surpass, at least in number of shares, the total 
volume of all transactions effected on the national securities exchanges. 

In the past year and a half the Commission, the ~]f - re~f la tory  
organizations, and individual firms have taken a number of steps 
designed to restrict activity, to strengthen financial safeguards, and to 
hupl~we proeedm'es for the elearanee, transfer, and delivery of securi- 
ties I would like to add that last Tlmrsday and Fr iday  the Commission 
sponsored a conference attended by representatives of the exchanges, 
National Association of Securities Dealers, and other interested parties 
for the purpose of expanding existing over-the-counter clearing facili- 
ties and expediting efforts to develop national over-the-counter clearing 
facilities. The conference marked the broadest representation of dear-  
ing experts at a meeting of this kind and was most helpful in coordinat- 
ing the efforts of all concerned. 

As ~;ou know~ I appeared before the Subcommittee on O, ommeree and 
Fina~ee of the Itouse Committee on Interstate and Foreign Com- 
merce last week. That  material has been presented and accepted. 

Senator WILHa3~S. That is correct. 
Mr. B~TD(~,:. Where individnal firms have been found to have 

operational difficulties or to be violating applicable recordkeeph~g and 
financial responsibility rextuirements, the exchanges, the National 
A.asociation of Seeurit;ies Dealers, and the Commission have imposed 
restrictions on the activities of such firms through informal measures 
or where warranted by the formM institution of proceedings. In some 
eases, finns have voluntarily forgone expansion or But back from 
p revailinlg levels of activity by ~lf-imposed restrictions. 
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One such voluntary restriction has been the refusal of certain iirms 
to accept customers' orders below a fixed minimum amount. Although 
we recognize the urgent need for firms, with difficulties to impose 
vohmtary restraints, we are firmly opposed to the imposition of 
restrictions that would deny small investors an access to our securities 
markets. 

TMs is particularly so h~ view of the minimtm~ commission rate 
structure which the stock exchanges have justified, in part. on the 
ground that it enables members to acconnnodate small transactions by 
the p. ublie. Whatever the validity of this clailn, and my remarks here 
are m no way intended as a value judgment respecting it, serious 
questions are raised when the exchange members who previously 
solicited small orders now refuse them. 

The president of the New York Stock Exchange has spoken out 
against this practice. He  has also discussed this matter before the 
Subcommittee on Commerce and Finance of the House Commi.ttee on 
Interstate and Foreign Commerce. 

We have written to the New York Stock Exchange expressing our 
cocern wi'th this practice and have asked for a full report. Upon re- 
ceipt of that report, our staff will meet with officials of  the exchange 

• to determine what action is required. In  the interim we will continue 
to make suitable inquiry when an investor complains about the re- 
fusal of a paritcular firm to handle his order. Our staff does this in an 
attenlpt to determine the reason for such action, as well as whether 
there are other firms which are willing to accept such business. 

Mr. Chairman, in this connection, we were pleased .to note yesterday 
in one of the local newspapers a full-page advertisement l)y one of 
She investment companies that they will accept orders for 10 shares 
o r  10,000. 

Mr. Chairman, as you know, the Commission has had for ~ m e  
lnouths a hearing underway, investigative hearing with regard ,to com- 
mission rate structure of "the exchanges, particularly the New York 
Stock Exchange. The order for that  hearing sets forth the following 
seven broad areas to 'be explored in ~,he course of the investigation: 
(1) Commission rate levels for nonmembers and for exchange mem- 
bers (including intramember rates) ; (2) the services for which com- 
mission rates pay and the costs allocated thereto; (3) giveups ,and 
reciproca.l practices among different categories of members and non- 
members: (4) membership for financial institutions on exchanges; 
(5) economic access to exchange markets by nonmember broker-dealers ; 

6) competition a.mong exchan~o-es and other markets; and (7) the 
ecessit.v for restrictions on access of exehanae members to the ':third 

market" (the over-the-counter market in listed securi.ties in which 
market  th ere i s n o rain i mum corn minion rate). 

Pa~es 19 through 95 of my statement discns,s the presentation which 
has been made in that investia-atory l~earing in quite some detail. 
A lot. of it is technical, and wi:th the permission of the chairman. I 
would like to submit pages 12 through 9_,5 of my statement for inclu- 
sion in the record wit.heat re, din.~ it. 

Sena:tor 1V~LL*:~S. Speaking'for my~l f ,  that, would be acceptable. 
X'our staten~ent was ~iven to us this mornin~ and I have not had the 
o~,~ortm3i ty to read it in advance. Mr. Chairman ; therefore~ I obviously 
will not be able to intelligently ask any questions which I migh~ hxre 
in this area. 
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We have a lot of fast readers on this committee, and perhaps they 
can skip-read while I give you my undivided attention. Therefor% 
without objection, those pages will be included in the record. 

(Pages 19 through 95 of Mr. Bu dge's statement follows :) 

STRUCTURE AND LEVEL OF COMMISSION RATES 

Since f o r m a t i o n  o f  t h e  N Y S E  in  1792, m e m b e r s  h a v e  a d h e r e d  to a s c h e d u l e  
of  f ixed r a t e s  of  c o m m i s s i o n  c h a r g e s  to t h e  g e n e r a l  public .  T h e  s y s t e m  a t  presen~t 
h a s  t h r e e  e s s e n t i a l  c h a r a c t e r i s t i c s :  (i)  m e m b e r s  m u s t  c h a r g e  a l l  n o n - m e m b e r s  
a f ixed m i n i m u m  r a t e  for  e x e c u t i n g  t r a n s a c t i o n s ;  ( i i )  m e m b e r s  a r e  c h a r g e d  
a c o n s i d e r a b l y  l o w e r  p r e f e r e n t i a l  r a t e  of  c o m m i s s i o n ;  a n d  ( i i i )  m e m b e r s  a r e  
r e q u i r e d  to b r i n g  to  a n  e x c h a n g e  m a r k e t  a l l  t h e i r  t r a n s a c t i o n s ,  i n c l u d i n g  pre-  
a r r a n g e d  t r a d e s ,  w h e t h e r  a s  p r i n c i p a l  or  a s  ag en t ,  h o w e v e r  w i t h  e x c e p t i o n s  
w h i c h  v a r y  a m o n g  t h e  e x c h a n g e s .  

A t  t h e  t i m e  t h e  E x c h a n g e  Ac t  w a s  p a s s e d ,  t h e  i n s t i t u t i o n a l  i n v e s t o r  w a s  a 
r e l a t i ve ly  u n i m p o r t a n t  f a c t o r  in t h e  e x c h a n g e  m a r k e t  f o r  c o m m o n  s tocks ,  a n d  t h e  
e x c h a n g e  r a t e  s t r u c t u r e  w a s  o r i e n t e d  to t h e  concep t  t h a t  t h e  n o r m a l  u n i t  o f  
t r a d i n g  is  100 s h a r e s .  T h i s  s t r u c t u r e  h a s  c o n t i n u e d  e x c e p t  f o r  l i m i t e d  " i n t e r i m "  
c h a n g e s  e f fec ted  D e c e m b e r  5, 1968. T h u s  un~til t h a t  da te ,  e x c h a n g e  c o m m i s s i o n  
r a t e s  c o n t a i n e d  no  p r o v i s i o n s  fo r  e c o n o m i e s  of  s c a l e .  F o r  a 10,000 s h a r e  o r d e r  
t he  m i n i m u m  c o m m i s s i o n  w a s  100 t i m e s  t h a t  on a 100 s h a r e  t r a n s a c t i o n .  

One  c o n s e q u e n c e  w a s  t h a t  m u t u a l  f u n d  m a n a g e r s ,  w h o s e  a d v i s o r y  f ees  r i s e  
a s  t he  a m o u n t  of  a s s e t s  t h ey  m a n a g e  i n c r ea se s ,  f o u n d  t h a t  t h e  i n c r e a s i n g l y  l a r g e  
v o l u m e  of  s t ock  e x c h a n g e  por t fo l io  c o m m i s s i o n s  p a i d  by  t h e  f u n d s  t h e y  m a n -  
aged  cou ld  be u s e d  to  s u p p l e m e n t  t h e  s a l e s  l o ad  e a r n e d  by  b r o k e r - d e a l e r s  f o r  t h e  
sa le  o f  m u t u a l  f u n d  s h a r e s .  T h e y  n e g o t i a t e d  w i t h  t h e  f u n d s '  por t fo l io  b rok~rs  t h e  
po r t i on  o f  t h e  m i n i m u m  c o m m i s s i o n  t h e  l a t t e r  w e r e  to  r e t a i n  f o r  e f f ec t ing  .the 
f u n d s '  t r a n s a c t i o n s .  T h e  b a l a n c e  of  t h e  m i n i m u m  c o m m i s s i o n s  w a s  d i s t r i b u t e d  
or g iven  up ,  a t  t h e  d i r e c t i o n  o f  t h e  f u n d  m a n a g e r s ,  p r i m a r i l y  to t h e  m a n y  b ro k e r -  
d e a l e r s  w h o  so ld  f u n d  s h a r e s  an d ,  ¢ o a  l e s s e r  e x t e n t ,  to t h o s e  w h o  su p p l i ed  
r e s e a r c h  or  s t a t i s t i c a l  serv ices .  As  a r e su l t ,  e x e c u t i n g  b r o k e r s  w o u l d  g ive  a w a y  or  
"g ive  u p "  m o s t  c o m m o n l y  50~60 p e r c e n t  b u t  as  m u c h  a s  80-..%9 p e r  c e n t  o f  t h e  
f ixed c o m m i s s i o n s .  T h e  g ive -up  r a t e s  g e n e r a l l y  w e r e  l o w e r  i f  t h e  e x e c u t i n g  
b roke r  w a s  a s u b s t a n t i a l  se l l e r  o f  f u n d  s h a r e s  o r  h a d  s u p p l i e d  r e s e a r c h .  

Give-up  t e c h n i q u e s  w~re  c o m p l i c a t e d  by  v a r y i n g  res t r r ie t ions  i m , p o ~ l  u p o n  
~heir r e s p e c t i v e  ~nembers  b y  t h e  d i f f e r e n t  e x c h a n g e s .  T h e  New York  S,~e,r..k 
E x c h a n g e ,  w h i c h  4s t h e  p ",rimaamy m a r k e t  f o r  m o s t  of  4:he ' .~eur i t i~s  ,dealt  in b y  t h e  
m u t u a l  f u n d s ,  l m r t ~ r ,  t ed  to p e r m i t  ectrn,mission s h a r ~ n g - - ~ r  give-u. lx~--only ,to 
i t s  o w n  m e m b e r s .  I£ a ¢ n u t u a l  f u n d  m a n a g e r  w i s h e d  to m a k e  u s e  o f  i t s  e~n t ro l  
ove r  por t fo l io  b r o k e r a g e  to r e w a r d  a f u n d  '..~lter w h o  w a s  .not a mer~be r  o~ t h e  
New Y o r k  S tock  E x c h a n g e ,  t h e r e  deve loped  a v a r i e t y  o f  t e c h n i q u e s  to a cco m -  
p l i sh  th is .  A N e w  Y o r k  m e m b e r  w h o  g e t s  b u s i n e s s  f r o m  a r e g i o n a l  m e m b e r  h a s  
t r a d i t i o n a l l y  been  p e r m i t t e d  to  reca.'proeate by  b r i n g i n g  b u s i n e s s  to  t h e  r e g i o n a l  
e x c h a n g e  a n d  s h a r i n g  c o m m i s s i o n  e a r n e d  on s u c h  b u s i n e s s  w i t h  t h e  r e g i o n a l  
m e m b e r .  T h i s  p r a c t i c e  w a s  e x p a n d e d  to i n c l u d e  r e c i p r o c a t i o n  a t  t h e  d i r ec t i on  o f  
t he  m u t u a l  f u n d  m a n a g e r  w h o  w a s  r e s p o n s i b l e  f o r  o r i g i n a t i n g  t h e  b u s i n e s s  d o n e  
on t h e  N e w  York  g t o c k  E x c h a n g e .  U n d e r  t h e  ru l e~  o f  t h e  region.el  e x c h a n g e s ,  
con~m.i~.~sion cou ld  be  s h a r e d  wi,th t h e i r  m e m t - ~ r s  :and a l s o  to a l imi. ted e x t a n t  w i t h  
b r o k e r a g e  ,fi~rms w h i c h  w e r e  o n l y  ,men~b~r,s of  t h e  N a t i o n a l  A~sc~eia~ion o~ Sec1~ri- 
t i es  D e s l e t s ,  Inc.  P l a c i n g  o f  .bus iness  on  a rgio~a,1 s tock  e x c h a n g e  w a s  re la -  
t ive ly  e a s y  to  a c c o m p l i s h  ~ h e r e  a mere, b e t  6f  ,b~th t h e  N Y S E  .and a r e g i o n a l  
e x c h a n g e  h a d  ~egot ia . ted  a t r a d e  ,between t h e  f u n d  a n d  one  0 r  m o r e  in s t i -  
tu, t i ona l  b u y e r s ,  q3his t r a d e  ( c o m m o n l y  k ~ o w n  a s  a " p r e s s " )  co u ld  .be . taken ¢o 
a n y  e x c h a n g e  w h e r e  t h e  f i rm wa:s a mem~b~r a n d  .the commi,.~sions cou ld  t:hen 
be s h a r e d  ,accordingly.  

'Accordingly ,  t h e s e  p r a c t i c e s  cas~ c o n s i d e r a b l e  d o u b t  on t h e  a , p p r o p r i a t e n e s s  
of  r a t e  l eve l s  a n d  o n  t h e  v e r y  e x i s t e n c e  o f  a ~ a i n i m u m  s to ck  e x c h a n g e  c o m m i s -  
si.on r a t e  ~ ruc t l~ re .  

On M a y  28, 1.968, .the C o m m i ~ i o n  m o v e d  to  c o r r e c t  ,~0~ne of  t h e  r a t e  inequitie,~ 
p r o d u c e d  u n d e r  t h e  ~hen ex i s t4ng  ~aCe s ch ed u l e .  W e  f~rm,a l ly  r e q u e s t e d  t h e  
N Y S E  :to a d o p t  one  o f  two  ~nteri.m .rathe s t r u c t u r e s .  On e  o r a I ~ s a l  incor~ra t~-~l  a 
v o l u m e  4 1 ~ o u n t  ~ wel l  a s  c h a n g e s  i.n c o m m i s s i o n  r a t e s  vchich h a v e  ~ a r r e w e d  
t h e  t h e n  e x i s t i n g  d i s c r e p a n c i e s  b e t w e e n  o r d e r s  w h i c h  i n v o lv e  t h e  s a m e  a n m u n t  
o f  m o n e y  b u t  d i f f e r e n t  p r i ced  s h a r e s .  A l t e r n a t i v e l y ,  t h e  N Y S E  w a s  r e q u e s t e d  to 
e l i m i n a t e  f ixed  r a t e s  of  c o m m i s s i o n  fo r  t h e  p o r t i o n s  o f  t r a n s a c t i o n s  in  e x c e s s  
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of $50,000. In  add~ition, i t  was  sugges ted  tha,t an  appi~ap~ia,te review be made  
of ex i s t ing  i n t r a m e m b e r  m i n i m u m  ra te  charges .  These  requests  were character -  
ized as  in,tortes 'because a~ the sa~ne time, the  O~m~nis~ion announced  t h a t  it 
would insl~.tute .pl~blic 'hear ings  to give m a r e  extens ive  considera~io~ to var ious  
aspects  of the  commiss ion  r a t e  s t r uc tu r e  of  the  exchanges .  The he a r i ngs  com- 
men~:e<l on dully 1, lfXi8. 

On Augu,~t 8. 1,968, .the NYSE advised ~he C a m m i s s i ~  ~.hat i t s  Board of Gov- 
e rnors  ag reed  in '.principal wi th  a need ~or an  l a t e r a n  volume di.~'ount on large 
bra.nsae0ion.s. He,wooer, ,because of certa,in operat ional  difficulties, the Exeb~ange 
pl,ol~)sed a ,~mewha~t different  schedifle incorpora t ing  a qu~n.titY discount  a~d 
providing n 7% reduct ion  in in t r a -member  ra tes .  

The  e s t ima t ed  overall  reduction in commiss ions  paid by inves tors  were ap- 
prox,i, m a t e l y  ,the 'same as  unde r  the  Gom~t~ission's ]~roposal. The  NYSE also 
ln~posed to amen.d ~ts cons t i tu t ion  to b~ca • 'e l~tomer-directed give~u, ps. The Com- 
mission agreed  .to ,the NYSE proposal  and  it  wel~t in,to effect Decem~ber 5. 1968. 
The  Am er i can  Stock Exchange  and  the m a j o r  regional  exchanges  have  effeeted simila,r changes .  

• he N~w YoH: Stock Exchange  estima,ted t ha t  on the  ba.~is of 1967 eroding 
volmne, the  inter~im sehed,ule would resul t  in a ye'~,rly c~nmHssion ' ~ v i n g  to in- 
vestr, rs  ,of 'a~pproxi:mately $150.000.000 or over $600,000 per ,ti'adi,ng day. These  
.%qvings will accrue  ,to the  ,tens o f  miltion~s of persons  who i n v e ~  in our  secnri- 
t ies ma,rket.u thorough in,sti,a~tional m e d i a - - n m t u a I  f lmds,  insure:ace companies,  
1)ension f u n d s - - w h i c h  a re  aggrega te s  of  smal l  investors.  The  ball on give-ups 
was  subjec t  to the  u n d e r s t a n d i n g  t ha t  t rad i t iona l  reciprocal practices between 
the  regiolml and  primary, exchanges  would not  be disturbed.  W h a t e v e r  queS- 
t ions  t h e r e  m a y  be as to the  u l t ima t e  desi rabi l i ty  of these  practices,  the Com- 
miss ion believed they should not  he a l tered as  pa r t  of the  in te r im change.  

The  public bea r ing  on the  commission ra te  s t ruc tu re  which began on ffulv 1, 
1968 is inves t iga to ry  in natm-e. I t s  purpose  is to develop evidence f rom inter-  
es ted persons  on the  fol lowing seven broad a reas  to which the  Commiss ion order  
of  inves t iga t ion  r e f e r s :  (1) commission r a t e  levels for  non-members  and  for  
exchange  m e m b e r s  ( inc luding  in t r a -member  ra tes )  ; (2) the serviees for  whieh 
Oommission ra tes  pay  and the  costs al located thereto  ; (3) give-ups and I'ecipr,)cal 
pr:~ctiees a m o n g  different  categor ies  of Inembers and non-members :  (4) member-  
sh ip  for  t inaneial  in 's t i tut ions on exchange s ;  (5) economic access to t~xchange 
m a r k e t s  by n o n - m e m l ~ r  broker-dealers ;  (6) competit ion among  exchanges  and  
o the r  m a r k e t s  ; and  (7) the  nece..~sity for  res t r ic t ions  on access of exchange  mem- 
bers  to the  " th i rd  ma rke t "  ( the over- the-counter  m a r k e t  in l isted securi t ies  in 
wh ich  m a r k e t  the re  is no m i n i n m m  commiss ion  ra te ) .  

Te s t im o ny  and  s t a t e m e n t s  on st)me of f.hese i s sues  have  been received f rom num-  
e rous  in te res ted  p e r s o n s - - t h e  New York. American ,  Midwest,  Phi ladelphia-  
l : la l t imore-Washington  and  Pacific Coast  Stock Exchanges. ;  the  Nat ional  Asso-. 
e lat ion of  Securi t ies  Deniers,  Inc . ;  broker-dealers  t h a t  are  exchange  members ,  
t h i r d  m a r k e t  makers ,  and representa t ives  of t rade  assoc ia t ions ;  the  A n t i -T rus t  
Divis ion of the  D e p a r t n m n t  of ,lustice and  economis ts  who testified a t  i ts  invi ta-  t ion. 

h[INIMUh[ COMMISSION RATES 

Tn the course  of tile he~ring,  basically eonflieti.ng posihions have  be~n pre- 
sen ted  by the  n a t h u m l  securi t ies  exchanges  and  the An t i -T rus t  Division 
~)f the  D e ~ a r t m e n t  of .]usti(~.~. In  brief, the  Jus t i ce  D e p a r t m e n t  ha s  t aken  the  
l~ s i t i o n  .tlmt a m i n i m u m  commiss ion ra te  s t ruc tu re  on na t ional  secur i t ies  
ex( :hanges- -par th=ula r ly  as applied to large volume bus ine s s - - i s  incons i s t en t  
~-i,th the na t iona l  policy found in the  ant i~t rns t  law.s. I, ts position is t h a t  in Imss- 
i n g  the  E x c h a n g e  Act the Congress  did not  m a n d a t e  fixed ra'tes for  stock ex- 
ehan.ges;  t h a t  min inn lm ra tes  are  n~t necessary  to ma ke  t h a t  Act work :  t h a t  
sirme workal)le s t a n d a r d s  ,of .~easo~mbleness of ra tes  have  not  been developed 
a.nd are  (liflle~llt or. ~ r h a p ~ .  impo~¢ible to develop for  so diverse  an  indas t ry ,  
.competit ion r a t h e r  than  regnlat ion .should prevail .  

The  exchanges ,  ill the i r  presenta t ions ,  have  sough t  to establ ish .that a m i n i m u m  
r a t e  s t r u c tu r e  is necessary  for the  p r roe r  operaton of the exchange  m a r k e t s  and 
th~vt if fixed ~ates were abolished, the centra l ized m a r k e t  would be ira,paired; 
b roke r s  would no longer have  the  incent ive  to remain  or become me mbe r s  
a n d  submi t  to tim expenses  of regula t ion  by the  exchanges  ; m a n y  firms could not  
r e m a i n  in business ,  and  tha t  Congress,  when  i t  1)assed the Securi t ies  Exchange  
Aot  of 1934. mm~dated or permitt(<l the exi.~tence of n fixed m i n i m u m  commiss ion  
r a t e  s t r u c t u r e  for  na t iona l  secu.rities exchanges .  In  addit ion,  the  NYSE h a s  s ta ted  
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its in ten t ion  of conduct ing  a s tudy  of w h a t  services m a y  reasonably  be inr luded  
within a mir~immn ra te  s t ruc ture ,  of the  s t a n d a r d s  for  de te rming ing  the  re~ls- 
onableness of rake levels, and  to sugges t  ~Oe~'ific ra te  levels unde r  those  s tand-  
ards. 

The  Jus t ice  Depar tmen t ,  in i ts  . l anua ry  17, 1969, filing w i th  the  Commission,  
has  submi t t ed  a p lan  for the  g r adua l  in t roduct ion  of negot ia ted  exchange  com- 
mission rates.  

ACCESS 

I now t u r n  to t he  problem of access to exchanges  and  other  m a r k e t s  for  ex- 
dhange-liste~l securi t ies .  For  Commiss ion  r a t e  purposes ,  NYSE ru les  recognize 
only two types  of enti t ies,  members  and  nun-members .  Non-member  broker-dealers  
mus t  pay the  ful l  public ra te  t~ execute  t r ades  on t h a t  Ex~honge.  To make  a 
profit on t r a n sa c t i ons  in NYSE-l is ted securit ies,  broker-dealers  t h a t  are not  mem- 
bers of t lut t  E x c h a n g e  m u s t  e i the r  uti l ize the  regional  exchanges ,  the  th i rd  ma rke t  
or rely upon reciproci ty f rom member  f i rms to recoup some of the  m i n i n m m  eom- 
missions paid. 

Many broker-dealers  have  joined regional  exchanges -wh ich  t r ade  in secur i t ies  
listed on the NYSE, so-cal~led dual ly  t r aded  issues.  Over the years ,  the  regional  
exchanges '  t r a d ing  in such  secur i t ies  h a s  come to account  for  all  bu t  a very smal l  
portion of the i r  volume. To the  ex t en t  t ha t  orders  in du,al,ly trade<l secur i t ies  
can be executed  on the  tog.tonal exchange,  s~le member s  ( tha t  is f irms which are  
members  o~ly of the  region'a~ exchanges )  have  the  s ame  a d v a n t a g e s  as  they  
would obta in  by mea~bership on t~e p lSmary exeh .a~ge. Where  an order  or pa r t  of 
it cmnnot be executed  on the  regional  exchange,  i t  is  f o rwarded  to the  prima~T 
exchange marke t .  T h o u g h  the  sole m e m b e r  of ,the regional  exchange  pays  the  
dua~l me mbe r  (i.e., a firm w, hich is a member  both of the  regional  and  p r imary  
exclm.nges) the  fu l l  no~-member  NYSE c o m ~ i ~ i o n ,  recip~u)cal pract ices  of icing 
s t aad ing  enable h im  to recoup 40-50% on other  t r ades  effeeted by I~he dual  mem-  
ber on the  regional  exchange.  Unl ike  the  NY,SE, s~me regional  exchanges  also 
provide reduced commiss ions  for  o rde rs  off non-member  broker-dealers  which  can  
be executed on the  regional  exchange.  

Non-member  broker-dealers  also may  execute  in the  th i rd  m a r k e t  customer.~" 
orders in severa l  h u n d r e d  of the  mos t  commonly  t r aded  exchange- l i s ted  securi-  
ties. The  ,broker-dealer bays  or  sells s tocks  a't prices compet i t ive  to those on the  
Exchange  a~d charges  the cus tomer  a commission.  I f  the  secur i ty  is no t  t raded  
in the  thil~l m~rket ,  the  non~mem'ber will h a t e  to pay a full  exchange  com.missi~m, 
a l though we ~ n d e r s t a n d  i~hat some broker-dealers  manage ,  t h rough  reciprocal 
practices, to recoup pa r t  of  the  ~ )mmiss ions  t hus  paid. 

The New York Stock Exchange  ha s  a rgued  t ha t  the  divers ion of any bus iness  
f rom the  N ¥ S E  m a r k e t  is undesi rable .  They  call .it "fractionaJlizing" the  central-  
ized au'cti~)n marke t .  On the  o ther  hand,  tesCimo~,y h a s  been received f rom the 
regi(m~l exchanges  a~d  th i rd  m a r k e t  m a k e r s  t h a t  these  m a r k e t  l~laees have  
produced eompetiti~m whi'eh is in the  public interest :  Comlmtit ion f rom the  re- 
gional exchanges  h a s  included innova t ions  ~ c h  as cen.tral~zed bookkeeping 
serviSes a~d improved clear~nee me thods  for  member  f i rms which  have  ena bled 
them to c(nnpete more  effectively. The  th.ird ma~-ket m a k e r s  have  offered price 
competition. R e s ~ l ~ i o n  (~f the  c o m m i ~ i o n  ra te  s t r u c t u r e  ques t ions  m a y  well 
require a:n a s s e s s m e n t  of the  aetua~ arid potent ia l  benefits  cff con]petition f rom 
these m a r k e t  pMces. 

Uulike fired m a n a g e r s  who l~ok to il~depen~lent broker-dealeL's for  the sale of 
fund  shares ,  f und  m a n a g e r s  t h a t  re ly  on the i r  own "capt ive"  sa les  o rgan iza t ious  
have  not  had  the  need to ut i l ize exehan.ge commiss ions  to r eward  broker-dealers  
for f.und :sales. Other  inst-itutions such  as  inm~rance companies,  pension funds  and 
college eadowmengs  ~lso have  not  needed to use  portfolio brokexage for such 
purposes. 

Some of the.ze i~st i tu t i (ms have  indirect ly  joined regional  exeh,anges th rough  
membersh ip  of the i r  ,broker-dealer affiliates. They have  thereby  .~ueeeede~ in 
r e tu rn ing  to the  sumll  i~vestors  who campeise the  insf i t~t ion all or  pa r t  o¢ ~he 
profits direct ly  or  ir~direc~ly oi~Itained by the  regional  exchange  affiliate ~rom the  
ins t i tu t ions '  portfolio brokerage. 

The  reg iona l  members  affiliated wi th  such  institut-i(~ns have  in .~onle eases  
l imited the i r  ac t iv i ty  to ~)btai~fing red.uteri eom~ni.~sions on the  fund ' s  portfolio 
brokeraze.  I,n d ther  ca '~s  such member~ have  increas ingly  en~aged in va,rion.s 
a,~oects of ;the exchan.ge 'brokerage 'business in Lmmpetitio~ wi th  o ther  member  
fi~m~s. O~,her ins t i tu t ions  .ha~e been content  to inves t  in an estobl isbed regional  
exchange  fir~n in l~he hope of real iz ing profits f rom bus ines s  unre la ted  to the  
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pareal~t c o m p a n y ' s  .portfol io  b roke rage .  St i l l  o t h e r  i n s t i t u t i o n s  h a v e  i n d i c a t e d  
t h a t  t h e y  p r e f e r  n o t  to  e n t e r  .the b r o k e r a g e  ;ous iness  p r o v i d e d  t h e y  o b t a i n  con-  
c e s s k ) n s  a s  to c o m m i s s i o n s  on excha .nge  por t fo l io  t ra~}sact ions.  

R e d u c e d  to i t s  s i m p l e s t  t e r m s ,  t h e  q u e s t i o n  o f  n o n - m e m b e r  acce s s  is  w h e t h e r  
tl~e.re shou,ld ,be p r e f e r e n b i a l  r e d u c e d  comn~i,ssion r a t e s  f o r  o r d e r s  f r o m  'broker-  
d e a l e r s  w h o  a.re no t  '~ l ready  member . s  of  an  ex~change. As  I h a v e  p r e v i o u s l y  no ted ,  
• t f e w  o f  t h e  e x c h a n g e s  p e r m i t  s u c h  access .  T h e  N e w  York  St~ck E x o h a n g e  does  
not .  M(,reover ,  t h e  N e w  York  Stock  E x c h a n g e ,  l~ke o t h e r  e x c h a n g e s ,  h a s  a f ixed 
n u m b e r  o f  sea0s  o r  m e m b e r s h i p s  availa~bie f o r  sMe. T h u s ,  t h e  broker -dea~er  w h o  
de,~ires to o b t a i n  t h e  'benefi ts  o f  qche r e d u c e d  r a t e s  ~ f  c o m m i s s i o n s  fo r  m e m b e r s  
h a s  to b u y  a s e a t  f r o m  amo t he r  m e m b e r  ~ t  t h e  go ing  ra te .  S e a t s  on t he  N e w  York  
Sto<.k Exe,han.ge r e c e n t l y  h a v e  ,sold ill t h e  ne igh,borhood o f  $500,000. 

S ince  t h e  N Y S E  is t h e  p r i m a r y  m a r k e t  fo r  m o s t  s e c u r i t i e s  l i s t ed  on it, a non-  
m e m b e r  b r o k e r - d e a l e r  c a n n o t - - t h o u g h  he  m a y  r e s o r t  to t h e  r eg iona l  e x c h a n g e s ,  
t h e  t h i r d  m a r k e t  a n d  v a r i o u s  r ec ip roca l  t e c h n i q u e s - - o b t a i n  d i r ec t  acces s  to t h e  
p r i n m r y  m a r k e t .  W h e t h e r  or  n o t  t h e  i n d i r e c t  a p p r o a c h e s  a r e  fu l ly  s a t i s f a c t o r y  
f r o m  ti le  s t a n d p o i n t  o f  t h e  pub l i c  a n d  t h e  i n d u s t r y  is  one  of t he  m a t t e r s  to be 
f u r t h e r  c o n s i d e r e d  d u r i n g  t h e  c o u r s e  of  t h e  h e a r i n g s .  T h e  r e g i o n a l  e x c h a n g e s  a n d  
o t h e r s  h a v e  p o i n t e d  n n t  t h a t  i f  t he  N e w  York  S tock  E x c h a n g e  p e r m i t s  a s u b s t a n -  
t i a l  p r o f e s s i o n a l  d i s c o u n t  to b r o k e r - d e a l e r s  w h o  a r e  no t  m e m b e r s  of  t h e  E x c h a n g e ,  
~llis ~ould  h a v e  a s u b s t a n t i a l  ef fect  on t h e  a t t r a c t i v e n e s s  of  m e m b e r s h i p  on t h e  
r e g i o n a l  e x c h a n g e s .  

T b e  acce s s  p r o b l e m  h a s  a n o t h e r  a s p e c t  to it. So f a r ,  I h a v e  been d i s c u u s i n g  t h e  
i s s u e  of  a c c e s s  o f  p r o f e s s i o n a l s  to t h e  e x c h a n g e  m a r k e t s .  I n  1954, t h e  N e w  York  
S tock  E x c h a n g e  a d o p t e d  R u l e  394 w h i c h  r e s t r i c t e d  a c c e s s  by i ts  m e m b e r s  to  t h e  
t h i r d  m a r k e t .  T h e  ]Rule in effect  r e q u i r e d  al l  m e m b e r s  to e x e c u t e  al l  of  t h e i r  t r a d e s  
on  t h e  New  York  Stock E x c h a n g e  or  a n o t h e r  e x c h a n g e  o f  w h i c h  t h e y  we re  a m e m -  
ber .  M e m b e r s  w e r e  p r o h i b i t e d  f r o m  d e a l i n g  w i t h  t h i r d  m a r k e t  m a k e r s  u n l e s s  t h e y  
c h a r g e d  s u c h  m a r k e t  m a k e r  t h e  m i n i m u m  N e w  York  S t o c k  ExchanF,  e ra te .  T h i s  
p r o v i s i o n  m a d e  i t  i m p o s s i b l e  f o r  t he  m e m b e r  f i rm to ob ta in  fo r  i t s  publ ic  c u s t o m e r s  
bene f i t s  f r o m  d e a l i n g  in t h e  t h i r d  n m r k e t .  I n  1966, a t  t he  C o m m i s s i o n ' s  r eques t .  
th , ,  E x c h a n g e  a d o p t e d  R u l e  394( 'b) w h i c h  a l l o w s  m e m b e r s  to go of f -hoard  a n d  
d e a l  n e t  w i t h  c e r t a i n  qua l i f ied  t h i rd  m a r k e t  m a k e r s ,  w h e n  t h e y  can  t h e r e b y  ob t a in  
a b e t t e r  pri.oe fo r  t he i r  pub l i c  c u s t o m e r .  H o w e v e r ,  t h e r e  h a s  been t e s t i m o n y  in t h e  
ffolnlnission r a t e  s t r u c t u r e  h e a r i n g  by  c e r t a i n  n o n - m e m b e r  f i rms  t h a t  t h i s  n e w  
r u l e  h a s  n o t  heen  a c h i e v i n g  i t s  ob jec t ive  b e c a u s e  of  t h e  c o m p l e x  a n d  c u m b e r s o m e  
p r o c e d u r e s  r e q u i r e d  u n d e r  it. 

INSTITUTIONAL MEMBERSHIP 

T i m  i s s u e  o f  a cce s s  a l so  is r e l a t ed  to t he  s u b j e c t  of  i n s t i t u t i o n a l  m e m b e r s h i p  on 
e x c h a n g e s .  S i m p l y  speak i ng ,  t he  quest~ion is  w h e t h e r  f i nanc i a l  a n d  o t h e r  i n s t i t u -  
t i o n s  stw.h a s  n m t u a l  f u n d s  a n d  i n s u r a n c e  c o m p a n i e s  s h o u l d  be p e r m i t t e d  d i r ec t ly ,  
o r  t h r o u g h  b r o k e r - d e a l e r  aff i l ia tes ,  to become  m e m b e r s  of  n a t i o n a l  s e c u r i t i e s  
e x c h a n g e s .  T h e r e  a r e  a t  l e a s t  two t y p e s  of  i n s t i t u t i o n a l  m e m b e r s h i p .  One  is t h e  
c a s e  w h e r e  t he  f i nanc i a l  i n s t i t u t i o n  de s i r e s  to u s e  t h e  s ea t  to benef i t  f r o m  t h e  
r e d u c e d  cos t  o f  c o m m i s s i o n s  on i t s  own  t r a n s a c t i o n s .  T h e  second  is t h e  a c q u i s i t i o n  
o f  a s e a t  by  a n  i n s t i t u t i o n  fo r  t h e  p u r p o s e  of  e n g a g i n g  in  t h e  t r a d i t i o n a l  b r o k e r a g e  
b n s i n e s s  fo r  o t he r s .  A n u m b e r  o f  i n s t i t u t i o n s  t h r o u g h  b roke r -dea l e r  af f i l ia tes  al- 
r e a d y  haw~, s e a t s  on s o m e  of  t h e  reg iona]  e x c h a n g e s  a n d  u s e  t h e s e  s e a t s  fo r  one  or  
b o t h  of t h e s e  p u r p o s e s .  A m o n g  t h e m  a r e  s o m e  of  t he  l a r g e s t  m u t u a l  f u n d s ,  a s  wel l  
a s  in su rm~ce  c o m p a n i e s  a n d  o t h e r  f i nmmia l  i n s t i t u t i o n s .  Tile N ~ S E  p r o h i b i t s  s u c h  
m e m b e r s h i p  t h r o u g h  a r u l e  r e q u i r i n g  t h a t  a l l  p '~ r tne r s  or  v o t i n g  s h a r e h o l d e r s  of  
a m e m b e r  f i rm be e n g a g e d  fu l l  t i m e  in t h e  s e c u r i t i e s  bus ine s s .  Howeve r ,  t h e r e  a r e  
c e r t a i n  m e l n b e r s  o f  t he  N Y S E  w h i c h  a r e  i n v e s t m e n t  a d v i s e r s  to aff i l ia ted i nves t -  
l n e n t  c o m p a n i e s ,  s o m e  of  w h i c h  ob ta in  i n d i r e c t  benef i t s  in t h e  f o r m  of  r e d u c e d  
m a m ~ g e m e n t  f ees  a s  a r e s u l t  of  t he  m e m b e r  f i rm h a n d l i n g  t h e i r  e x c h a n g e  t r a n s -  
a c t i o n s .  

In  one sense ,  i n s t i t u t i o n a l  n ] e m b e r s h i p  is  p u r e l y  a ( :omlniss ion r a t e  i s sue .  In  
o t lu ; r  words ,  an  i n s t i t u t i o n a I  m e m b e r  o f  a n  e x c h a n g e  m a y  o b t a i n  t he  benef i t  o f  a 
d i s c o u n t  in c o m m i s s i o n  r a t e s  w h e n  e x e c u t i n g  t r a n s a c t i o n s  iu  i t s  por t fo l io  o f  conl- 
m i s s i o n  s tocks .  Ill a n o t h e r  sense ,  t he  q u e s t i o n  of  i n s t i t u t i o n a l  m e m b e r s h i p  b e a r s  
u p o n  the  f u t u r e  s t r u c t u r e  of  t i le s e c u r i t i e s  i n d u s t r y .  

T h e  ob j ec t i ons  to i n s t i t u t i o n a l  m e m b e r s h i p  a r e  s t a t e d  in t e r m s  of  a n  i n a b i l i t y  
o f  e x c h n n g e s  to r e g u l a t e  i n s t i t u t i o n a l  m e m b e r s  o r  t h e i r  af f i l ia tes  a n d  a c o n c e r n  
t h a t  a loss  in c o m m i s s i o n  r e v e n u e  wil l  i m p a i r  t he  ab i l i t y  of  t he  t r a d i t i o n a l  brok-  
e r a g e  c o m m u n i t y  to s e rv i ce  pub l i c  i nves t o r s .  On t h e  o t h e r  h a n d ,  p r o p o n e n t s  o f  
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~uch i n s t i t u t i o n a l  m e m b e r s h i p  p o i n t  to  t h e  v a l u e s  o f  p e r m i t t i n g  ir~creased com- 
pe t i t ion  in t h e  s e c u r i t i e s  i n d u s t r y  r e s u l t i n g  f r o m  t h e  e n t r y  o f  n e w  f i rms.  

k v e r y  c lose ly  r e l a t e d  i s s u e  c o n c e r n s  pub l i c  o w n e r s h i p  o f  m e m b e r  f i rms.  I 
r e fe r  to a New Y o r k  Stock  E x c h a n g e  r equ i . r emen t  w h i c h  h a s  t h e  effect  of  p re -  
v e n t i n g  o w n e r s h i p  o f  m e m b e r  f i rm s  b y  t h e  pub l i c  or  by p u b l i c l y -o wn ed  co rpo ra -  
t ions.  T h e r e  a r e  l e s s  s w e e p i n g  r e s t r i c t i o n s  in  t h e  r u l e s  o f  o t h e r  e x c h a n g e s .  B y  
w a y  of b a c k g r o u n d ,  I s h o u l d  p o i n t  o u t  t h a t  i t  h a s  on ly  'been in  r e c e n t  t i m e s  t h a t  
t h e  q u e s t i o n  o f  t h e  publ ic  o w n e r s h i p  of  f i rms,  s tock  a n d  'bonds a s s u m e d  sig-  
nif icance.  No t  tmt i l  1953 w e r e  N e w  Yo rk  Stock  E x c h a n g e  f i rm s  p e r m i t t e d  to 
i n c o r p o r a t e  t h e i r  o r g a n i z a t i o n .  U n t i l  t h e n  t h e  E x c h a n g e  took t h e  pos i t i on  t h a t  
• co rpo ra t i ons ,  w i t h  t h e i r  a,bility to s p r e a d  t h e i r  o w n e r s h i p  a m o n g  n u m e r o u s  
s tockho lde r s ,  w o u l d  t)e less  s u s c e p t i b l e  to E x c h a n g e  c o n t r o l  t h a n  w o u l d  p a r t n e r -  
• ships.  I n  p e r m i t t i n g  i n c o r p o r a t i o n ,  t h e  E x c h a n g e  spec i f ica l ly  r e t a i n e d  co n t ro l  
-over who  cou ld  q u a l i f y  a s  a s tockho lde r .  

I n  t h e  p a s t  y e a r  o r  so, t h e  New Y o r k  a n d  A m e r i c a n  S tock  E x c h a n g e s ,  recog-  
n iz ing  t he  need  for  .more long-tel~m c a p i t a l  to i m n d l e  e x p a n d e d  'bus iness ,  h a v e  
begun  to r e c o n s i d e r  t h e i r  p r o v i s i o n s  on t h e  q u e s t i o n  of pub l i c  o w n e r s h i p .  R e m o v a l  
of  t he  r e s t r i c t i o n s  on pub l ic  o w n e r s h i p  w o u l d  fo r ce  t h e s e  e x c h a n g e s  to d e a l  
d i r ec t ly  w i t h  t~he q u e s t i o n  of  i n s t i t u t i o n a l  m e m b e r s h i p  s ince  f i n an c i a l  i n s t i t u -  
t ions  a r e  pub l i c l y  owned .  I n s t i t u t i o n a l  m e m b e r s h i p  a s  s u c h  is, in t u r n ,  c lo se ly  
i n t e r t w i n e d  w i t h  t h e  q u e s t i o n  of  c o m m i s s i o n  r a t e s  f o r  i n s t i t u t i o n a l  b u s i n e s s  s i n ce  
t h e  p ro spec t  of  c o m m i s s i o n  s a v i n g s  is  a m a j o r  i n c e n t i v e  to  s o m e  i n s t i t u t i o n s  to  
:seek E x c h a n g e  m e m b e r s h i p .  

The  i s s u e s  I h a v e  d i s c u s s e d  a r e  s t i l l  'being deve loped  in o u r  c u r r e n t  rein-  
m i s s i o n  r a t e  s t r u c t u r e  h e a r i n g s .  O t h e r  i s s u e s  w h i c h  I h a v e  n o t  d i s c u s s e d  t o d a y  
:are r e l a t e d  to t he  m a t t e r  of  c o m m i s s i o n  r a t e  s t r u c t u r e  a n d  wi l l  b e  t h e  s u b j e c t  
• of f u r t h e r  t e s t i m o n y  in t h e  'hear ing .  T h e s e  i n c l u d e  t h e  m a t t e r  o f  i n t r a - m e m ' b e r  
. commiss ion  r a t e s ,  a cce s s  to t r a n s a c t i o n  a n d  floor i n f o r m a t i o n  b y  com.pet ing  
m a r k e t s ,  t h e  i m p a c t  o f  a u t o m a t i o n  on c o m p e t i t i o n  ,between m a r k e t s  in  e x c h a n g e -  
l i s ted  secur i t i e s ,  t h e  d e t e r m i n a t i o n  o f  w h a t  p r a c t i c e s  a r e  d e v e l o p i n g  u n d e r  t h e  
i n t e r i m  r a t e  s t r u c t m ' e  t h a t  b e c a m e  ef fec t ive  on D e c e m b e r  5, 1968, a n d  r e l a t e d  
n m t t e r s .  

I w i sh  to m a k e  c l ea r  t h a t  t h e  Commiss i ( ;n  i n t e n d s  to p roceed  as  e x p e d i t i o u s l y  
:as poss ib le  w i t h  t h e  c o m m i s s i o n  r a t e  s t r u c t u r e  h e a r i n g .  W h i l e  i s s u e s  w h i c h  
a re  the  s u b j e c t  of  t h e  h e a r i n g  a r e  i n t e r r e l a t e d  in  v a r y i n g  d e g r e e s  a n d  wh i l e  s o m e  
.of t h e m  m a y  of  n e c e s s i t y  be t h e  s u b j e c t  of  l o n g - t e r m  s t u d i e s ,  we  sh a l l  g iv e  t.he 
.complex i s s u e s  ou r  m o s t  c a r e f u l  c o n s i d e r a t i o n  a n d  we  s h a l l  d ea l  p r o m p t l y  w i t h  
.those i s s u e s  w h i c h  w e  find s u s c e p t i b l e  of  s e p a r a t e  a n d  p r o m p t  r e so lu t ion .  

W h i l e  we  i n t e n d  to dea l  w i t h  t h e s e  m a t t e r s  p r o m p t l y ,  I do n o t  be l ieve  i t  w o u l d  
be  a p p r o p r i a t e  fo r  m e  or  for  a n y  o t h e r  m e m b e r  o f  t h e  C o m m i s s i o n  n o w  to a t t e m p t  
to r e a c h  c o n c l u s i o n s  c o n c e r n i n g  t h e  i s s u e s  a s  to whic"h t h e  record  is  i n c o m p l e t e  
and  as  to w h i c h  we  h a v e  n o t  h a d  t h e  benef i t  o f  s t a f f  r e c o m m e n d a t i o n s  o r  t h e  
v i ews  of a l l  in teres tc<l  p e r so n s .  

S 6 n ~ t o r  B ) : N N E T T .  Mr. Chairman, may I ask questions for the record 
this at,~ point ? 

~enator WILI,IA~S. Surely. 
Senator BENNFn'r. Mr. Chairman, do you have any impression as 

to when this hearing may be conc]udecl and the report might be 
available ? 

Mr. BUDGE. Senator Bennett, I asked that question of the officer of 
the Commission who is conductin_~ the hearin~r, 1)residinz over the 
hearing a.nd also of the Director of~the Divis ion 'of 'Tradiug and Mar- 
kets th~s morning. They cannot give me ~m estimate as to the closing 
of the evident, in .ry hearing because of the nature of the seven elements 
that are imposed in the order of investigation. Some of those, obvi- 
ously, are going tota.ke quite some time. However, we do not intend 
to wait until we can wrap up the entire package, we intend to proceed 
with the commission rate structure and such other matters as we can 
determine in the relatively near future. Some of the other conclusions 
regarding some of the seven investigatory areas obviously will take 
some time, but we don't intend to wait for the completion of all seven 



2.:4 

before we attempt to resolve the individual ones numbered one through 
seven .  

I shoukl say, regarding the back office problem. Mr. Chairman, tha.t. 
I have been furnished this morning, just before entering the committee 
room figures indicating that the picture on the fails situation as repre- 
sented in the back office problem h ~  improved considerably iust in 
the.!ast week. On the New York Stock Exehano.e the fio'uro~ ~i~- . . . . . . .  
oy the staff this mornino~., staff of the C o m m i ~ ] ~  ~-, ~P--~-~ ~: . . . . . . . .  • ~.. ' . - . . . . . . . . . .  , ~t~.,~ bo aenver are 
nmms 6.81 and fails to receive are minus 8.95 percent. 

On the American Stock Exchange they are minus 7.34 percent on 
the fails to deliver; minus 1o.85 percent on the. fails to receive. 

The figures for the preceding week and the dollar figures which are 
represented by this change in the fails are setforth,  and I can give you 
the figures wl{ich I have, and I can furnish them for the record, shouht 
the ehah'man so desire• 

Senator B~N~rETT. Mr. Chairman, I think that we should ask that ic 
be furnished for the record. 

Senator WILLrAS~S. I f  that is possible. 
Mr. BuDm~. Thank you. 
(The figures referred to follow :) 

[Memorandum, Mar. 5, 1969l 
Subject :  Back Office. 

We have today received the report  of fai ls  from the New York Stock Exchange 
based on its 54 member weekly sample. The figures are as follows: 

Fai~s to deliver .Fails to receive 
( three zeros omitted) ( three zeros omitted) 

NEW XORK STOCK EXCHANGE 

Week ending 2/28/69 
1,050,000 

Week ending 2/21/69 
1,127,000 

Decrease in fai ls  from 2/21-28/69 
--77,000 
(Minus 6.81%) 

%Veek ending 2/28/69 
1,388,000 

Week ending 2/21,/69 
1.524.0(O) 

Decrease in fails from 2/21-28/69 
~136,000 
(Minus 8.95% ) 

AMERICAN 8TOCJK EXCIIANGE 

Week ending 2/28/69 
386,759 

Week ending 2/21/69 
417,401 

Decrease in fails  f rom 2/21-28/69 
--30,642 
(Minus 7.34%) 

Week ending o/9-' ), -/_,S/h.? 
401,48,9 

Week ending 2/21/6!) 
460,621 

Decrease in fails from 2/21-28/69 
~59,J 82 
(Minus ]2.85.°/o) 

]%:[UTUAL FUND LEGISLATION 

Mr. BUDGE. The mutual fund ]eg~sla, tion which we proposed in the 
!ast sessio n of Cougress and the baekgrmmd of theft proposal, h,clad- 
mg r, ne Comnfission's Report on the Public Poli ty Implications of 
Investment Company Growth, are in o,.n • last. two ammal re~'orts to 
the Congress. This committee. Of court.,  is vezw familiar with ihis iea'- 
is]~.!.ion, since the full eomn-dttee held extens'~ve hearings at the last 
sessmn of Congress and developed a bill which was reported out a.nd 
passed the Senate on Ju ly  '2.6, 1968. Consequent]y, I will not repeat that 
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background here but will marel-y.-dise||ss the differences between tl~e 
legislation we proposed and tlte 1]niI;ti;l] ~i|llld legislation now pending 
in die Stomate. 

Thi% as I see i t~ is represented by S. 34~ introduced by (]h~tirman 
Spa.rkman on Jammry 15, and S. 296, introduced 1) 3, Sem~tor MeInlyre 
on January 1(;. S. 3-I is idenlieal wi(:h t,l,e legislation which pa.~•sed the 
Senate a.t the last. session. These two bills differ in ~'ertaiu respects 
which I will mention later. 

Turning now to S• "14, I would like to say at the outset llmt in 
proposing legislation in this area, the Commission rccc, gnized t],at the 
Invest.ment Company Act of 1940 is very important legislation and had 
worked very well in dealing with the .~;peeit-ic abuses at which il: was 
aimed, but }hat the dramatic growth of the JP~dusf:ry and fhe chan~'es 
whiett accompanied theft growth created terra.in situations which were 
m~t anticipated in 1940. 

Y%rhile most of the changes in the statutes which we proposed and 
which are embodied in S. 31 were accepted, or m~m~ welcomed by the 
industry, they took exception to certain rec.onmleud:ttions of the Com- 
mission, and S. 34 modified the Commission's proposals in those 
respects. 

The principal changes a,re in four 'treas : management COml)ensation, 
sales charges generally, the so-called frout.-en)l load, and finally, pro- 
visions dealing with certain bank-administered funds under the Fed- 
eral seem'ities laws and other laws, together with corresponding pro- 
visions relating to the employee plans funded by group va.riable 
ammi,ties issued by insurance companies. 

31~ANAGEIt[ENT C03IPENSATION 

The Conmlission's proposals would have required that  investment 
advisory and management compensation paid by a registered invest- 
ment comptmy shall be reasonable, would have specified certain c~4teria 
for determi~{ng reasonableness, and would have made this standard 
enforceable in the Federal courts. The principal modifications of this 
requirement eontahmd in the corresponding provisions of S. 34 'tre 
tha t - -  

(1) Compealsation shall be presun~ed reasonable if it has been 
approved or r,~tified by the aNrmative vote of the ownm~s of a 
majority of the outstanding voting securities and by ~ majori ty 
of the directors of the investment company, who are not 'lnter- 
ested pel~sons; 

(2) I f  the com, t deter~nines that the bo,~rd of directors of the 
investment company acted with due care in approving the com- 
pensation, then them may be no monetary recovery for any 
period prior to the institution of the action, or, in the case of an 
investment advisory contract, prior to the termination date of 
such cor~tract; 

(3) No action may be maint,Mned by a security homer under 
these provisions unless the Commission refuses or f~ils to bring 
such action witlda 6 months after written request by the security 
holder. 
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The Commission's proposals would have limited the sales load for 
i nvestmeal¢ company shaxes to 5 percent of th 
anvested b the " , e ~mount receiv • Y ~nvestmen¢ colna~anv ~ ,~ ,~ ,  . . . . . . . .  . e.d a[~d 

• - J ,  o , . , ~ j~ . , t ,  t ~  aLt~norl l ;y l l l  t h e  Commission ,to grant exemptions from this re 
Section 12(a~ of .~ o . . . .  " p vision. 
. . . .  , , - .  o~ woula re lace thi " • 

o f / u r ,  sdIct, on to the National Ass~iati,~, s 2r~: !~on with a g'.rant 
. . . .  ~- *-~tX$Ul'lUle,S Dealers, Inc.,. to adopt rules designed to prevea~t "excessive sales lo~ds" bu.t a l lowing 

for reasonable compensation for sales personnel, broker-dealers, and 
mlderw~.Sters aald for reasonable sales loads ,to be charged to investors. : 

The Commission would be authorized, after the expiration of 18. 
months from the enactment of the b" . . 
l:ule~of the NASD in the m.~. . . . . . .  fll t to 51tei oi. supplement such 
~ne ~ecuri t i~  ~ - ~  . . . . . . .  --T----~ vrov~gect m section 15A - 

comparable to that of the AS/) ,  with respect to sales loads cb'trged: N ' d _1 . . . .  g--,~ett authority, 

by dealers who are not members of that association, but such non-. 
member dealers would have an election to be governed either by the. 
Commission's rules or by the NASD's  rules. 

)~ROI~rT -E~D LOADS 

The Commission proposed to elimin~te _ . 
whereby 50 percent of the first year's ~ a - ~  b e s °  called f.'ront-end load 
i ) l a n  n]a.v ~-,a ~.,ucte.~ ,_ ~ ~ ~- ' 1" J'nl.~u~S o n  a p e r i o d i c  )[ ~ 

y:-" .~.,~rges De spread eouall . . . . . . . . .  ~,_ ,.~-~: g ou, ,  ,nave reqmred that 
-.  would spread the f ont n;i  ect:ion of 

a.u over a @-year period, permitting: 
salesn°t mOrecharges.than 20 percent of any 1 year's payments to be deducted fol'. 

BA~:K-AD)/INISTERED FUNDS AND GROUP VARIABLE AI, iNUITI~ES 

S. 34 contains provisions to deal with certain questions as to the, 
stratus under the Federal securities laws, and cel~ain other laws, of 
bax~k-adininistered, collective mana~in~ agency accomlts, and bank- 
administered pension and welfare p]'ans including H.R. 10 plans. 

Whether banks should be allowed to' enter the field of collective 
n~ana.gIng_agen.cy accounts, which re~mble mutual funds, i s ,  

nar,~ona/pohcy within the ~" . . - . . . .  a matter 
p~ m~aly jurlsdICtmn of the Congress and agencies of the Gover~unent other than the Commission. The Com- 

m~ssmn does not consider that its responsibili,ty extends to this que~- 
tiou. ," and. it neither. . expres~s nor !replies any views thereon. I a  his 
testunouy befo~ e the House and Senate conLm~ttees with respect to 
these provisions, fo~aner Chairman Cohen expressed certain reserva- 
tious wi,t.h respect to tim treatment accorded bank-administered funds 
of  various types urider the Securities Act of 1933 and the Securities 
Exchange Act of 1934. In general, S. 34 does not adopt these sugges- tions. . 

With respect to group variable annuities administered by insurance 
companies, we recognize and understand the reasons which led tbe 
insurance industry to advance these proposals."Basica]ly, they seek 
exemptions comparable to those afforded 
existing.provisions of the I n v e s t ~ *  (~--to banks, both. under the 
proposals reia~in.~ to ban~_-~ .~ '~ ' : "~  ~ m p a n y  2tct and under th~ 

~, ~ ~u,,~-s~erea. runcls contained in S 34 -~ 
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There are, however, differences, both in method of operation and in 
existing regul.~tion, between banks and the insurance companies, and 
at the last session of Congress, the Commission expressed a preference 
for dealing with the problems of the insurance industry, including its 
competitive problem, administratively. 

As we then mentioned, we have been conducting ex,tensive discus- 
sions with representatives of the insurance industry in an effort to 
arrive at a satisfactory solution, and just this week we published for 
comment a proposed set of rules which would deal with the status of 
group variable annuities under the Investment Company Aot and 
under the Securities Act. Problems under the Securities Exchange 
Act have been largely resolved by administrative action. We recognize, 
of course, that .the insurance industry would prefer the broader exemp- 
tions contained in S. 34, pal¢icularly if the banks are to expressly 
receive comparable exemptious. 

Senator BxN~.vr.  Mr. Chairman, I would ask tha,t those proposed 
rules be hlcluded in the record. 

Senator WILLIAMS. I would think that there would be no objection. 
Is it strictly a matter of practice for the committee to receive those pro- 
posals as they come forward, and ,the rules tha t  you have issued ? 

Mr. BUDGe. I f  that has not been done, Mr. Chairman, I will see that  
it is done. 

Mr. L o o ~ s .  I will see if I have them. 
Senator BE~-Nm~r. I think you need not take time now. 
Mr. Bu~E.  They will be furnished at this point in the record. 
Senator WILLIAMS. And we will include them. 
Mr. BUDGE. Thank you, sir. 
(The rules referred to are ms follows:) 

[Investment Cvm,pany Act, Release No. 5628, and Securities Act of 1D'3a, Release No. 4~9~54, 
Mar. 6, 19,69] 

NOTICE OF I:)IROPOSALS TO (1} ADOPT Ruing 6e--1 UNDER TYIE INVESTMENT COI~.[PANY 
ACT OF 1940 RELATING TO CERTAIN SEPARATE ACCOUNTS OF INSUI~,~NCE CO~I- 
PANIES IN Wld_IC]~[ EMPLOYER OR E~[PLOYEE CONTRIBUTIONS UNDER QU.kLIFIED 
PENSION AND PROFIT-SHARING ~LANS ARE I=IEI.D AND INVESTED AND (2) AMEND 
RULE 156 UNDER TILE SECURITIES ACT OF 1933 RELATING TO TRANSACTIONS 
INVOLVING SUCYI SEPAm~TE ACCOUNTS 

Notice is hereby  given th,at the Secur i t ies  and  E x c h a n g e  Commiss ion  h a s  u n d e r  
cons idera t ion  the  adopt ion  of Rule  6e--I u n d e r  the  I n v e s t m e n t  Company  Act 
o.f 1940 ( " I n v e s t m e n t  Company  Act")  wh ich  w~uld  ex emp t  f rom the r eg i s t r a -  
tion r e q u i r e m e n t s  of  the  I n v e s t m e n t  Co mp an y  Act ce r t a in  se[mra,te accoun t s  
es tabl ished by .life i n su rance  compan ie s  upon  the condi t ion  t h a t  such  a c c o u n t s  
comply w i t h  all bu t  ce r ta in  des ignated  p rov i s ions  of  the Act  a n d  meet  o t h e r  
r equ i r emen t s  set  f o r t h  in .the proposed  rule. The  proposed  ru le  wou ld  be adopt~:l  
p u r s u a n t  to .the a u t h o r i t y  g r a n t e d  to the  .Commission in Sect ions  6 ( c ) ,  6 ( e )  
and  38 (a )  of  the I n v e s t m e n t  Company  Act. 

Notice is a lso  g iven t h a t  t he  Commiss ion  has  u n d e r  cons idera t ion  an  amend-  
men t  to Rule  156 u n d e r  the  Secur i t ies  Act  of  1933 ( "Secur i t i e s  Ac t " ) ,  r e l a t i n g  
to the  p roposed  Rule  6e-1. Ru le  l Y~ defines " t r a n s a c t i o n s  by an  i s s u e r  no t  
involving a n y  publ ic  offer ing" in Sect ion 4 (2 )  of  the  Secl,lci~ies Act  to include 
cer ta in  , t ransac t ions  involving s e p a r a t e  'accounts  wh ich  a re  now ex emp t  f r o m  
Rule  3c-3 unde r  the  I n v e s t m e n t  Co mp an y  Act. The  proposed  a m e n d m e n t  wou ld  
extend t h a t  defini t ion to ce r ta in  . t ransac t ions  involv ing  s e p a r a t e  accounts  w h i c h  
meet  the  condLtions set  f o r t h  in p roposed  Rule  6e-1 'and would  a lso  p ro v id e  
t h a t  no "s~le," "offer ,"  "offer  to sell," and "offer  f a r  sa le"  wou ld  be deemed to  
be involved, f(~r pu rp o se s  only of Sect ion 5 of  the  Secur i t ies  Act, in c e r t a i n  
defined c i rcumstances .  The  a m e n d m e n t  wou ld  be adopted  p u r s u a n t  to t h e  
a u t h o r i t y  g r a n t e d  to  the  Commiss ion  in See.tiou 19 (a )  of the  Secur i t ies  Act. 



On J a n u a r y  7, 1!)63 the Commiss ion adopted Rule  3c-3 ( Inves tmen t  Con~pany 
Act Release  No. 3605) under  the I n v e s t m e n t  Com'pany Act exempt ing  f rom the 
provis ions  of t ha t  Act  cer ta in  t r a n s a c t i o n s  of insurance  comp:tnies involving 
group a n n u i t y  con t rac t s  which  `provide for  the  al location of employer ' s  c o n -  
tr`ibutions to seimra.te accotmts  es tabl i shed and ma in ta ined  p u r s u a n t  to s ta te  
legis lat ion wh,ich permi ts  the income, ga ins  and  losses, whet imr or not  realized, 
f rom asse t s  $tlloe;tted to such account  to be credited to or charged aga ins t  such 
account  w i thou t  regard  to other  im:ome, ga ins  or losses o~ the insu rance  company. 
T r a n s a c t i o n s  .so exempt  f rom the I n v e s t m e n t  0ompany  Act ,by Rule  3e-3 were 
also given the  s t a t u s  of " t r ansac t ions  .by an issuer  not  `iuvolving a ny  publ,ic 
offering" in Section 4(2) of the  Securi t ies  Act, prey-ideal cer,tain condit ions were 
met, 1)y the  adoption by the Commission .on Augus t  1, :19~ of Rule  156 under  
the  Secur i t ies  Act (Securi t ies  Act l:telease No. 4(;27 ). 

On Ju ly  2, 1964, the  Commiss ion amended Rule 3e-3 ( Inve s tme n t  Corn,pony Act 
Release  No. 4007) to extend .the exempt`ion provided by t ha t  rule  to group an- 
nui ty  con t rac t s  which  met  all the  condit ions of the or.iginal Rule  3c-3 other 
than  the  requ.irement t ha t  benefits be payable  only in fixed-dollar amounts .  
Thus ,  mnler  the  amended  Rule .'Jc-<2, cer ta in  t r ansac t ions  involving group con- 
t rac t s  which provide for  ret i r~lnent  bcnetits t ha t  va ry  to rel]ect the inves tment  
experience of a sepa ra te  account  are also enti t led to exemption,  provided those 
benefits derive solely f rom cout r ibu t ions  of the employer. The  a m e n d e d  rule 
oont inncd tile condit ion of the  original  rule t h a t  the contract  m a s t  prohibi t  
the a:llo(:ation to the  separa te  account  of any  p a y m e n t  or contr ibut ion made  by 
fin employee. 

Since the  adopt`ion and  a m e n d m e n t  of Rules  3e-3 and 156. the Courm,ission 
h a s  c(mtinued to consider the  a t )propr ia teness  of now rules  which would  i-~rmit 
cer ta in  exempt ions  f rom the I n v e s t m e n t  Company Act and  the Securi t ies  Act 
for  i n s u r a n c e  corn,pony separa te  accounts  to which employee cout r ibut ions  
m ay  be allocated, subje<:t to appropr ia te  res t r ic t ions  for the pro~ection of 
i n v t ~ s t o r s .  

~Proposed Rule  6e-1 would apply to separa te  aecmmts  which hold asse t s  
~t~:ribntalfle only to pension and prot i t -shar iug p laus  which meet  ihe reqn.ir~,- 
m en t s  for  qual if icat ion unde r  e i ther  Section 401 or 4 0 4 ( a ) ( 2 )  of the In te rna l  
Revenue  Code. These  a re  commonly re fe r red  to as  "qualified plans."  They include 
p lans  es tah l i shed  for self-employed persons  p u r s u a n t  to the  provis ions of the 
Self-Employed Ind, iv iduals  T a x  Re t i r eme n t  Act of 1962 ( "Smathe r s -Keogh  
p l an s " ) ,  s ince `those pl;ans also meet  t:he r equ i rements  of Section 401 or 
404 (a) (2).  Unlike Rule  3c-3, the  proposed rule  does not  condition the  exemption 
by requ i r ing  a prohibit ion aga in s t  the al location of employee contr ibut ions  to 
~he sepa ra t e  account .  Thus ,  s epa ra te  accounts  which meet  the  more  res t r ic t ive  
condi t ions  for  exempt ion  unde r  Rule  3c-3 will cont inue to enjoy the much  more 
ex tens ive  exempt ion  f rom Vhe /nvesl ;ment  Company Act provided by t h a t  rule 
while, on the  other  hand ,  a wider  var ie ty  of pension .and profi`t-sharing plans  
will be alfle to be funded  th rongh  cont rac ts  parl)ici.pating in separa te  accounts  
which qua l i fy  for  the  na r rower  exemption under  proposed Rule  6e-1. 

Proposed Rule  6e--1 provides t h a t  cer ta in  separa te  accounts  are exem,pt f rom 
Section 7, which effectively prohibi t s  -~n unregis te red  . investment  company f rom 
operat ing,  and  Section 8, which ,provides for  the method  of reg i s t ra t ion  and the 
content  *of the  reg i s t ra t ion  s t a t emen t .  In  place of the  notif ication of reg is t ra t ion  
provided for  by Section 8 ( a ) ,  an  insurance  company m a y  file a notification of 
c laim of exempt ion unde r  Rule  6e-1 on Form N-6E-1  to be promulgated.  In  
place of the  re,~istration s t a t e m e n t  required by Section 8 (b ) ,  `the i n su rance  
company  will  file a repor t  on Fo rm N-6E-2  to be promulgated .  

Th e  proposed Rule  6e-1 would also provide t ha t  such separa te  accoun`ts m u s t  
comply wi th  e v e r y p r o v i s i o n  of the  I n v e s t m e n t  Company  Act as  if they were 
regis te red  open-end i n v e s t m e n t  companies,  except  for a n u m b e r  of specified 
sect ions of the  I n v e s t m e n t  Company Act. In addft ion to Sections 7 and  8, 
exempt ion  would be g ran ted  f rom Section 18(i)  so t h a t  l~ r sons  who hold 
pa r t i c ipa t ing  in te res t s  in the  separa te  account  will not  be required to be g`iven 
any  vot ing r ights .  In  consequence, and  since such .separate acmounts will not 
have  a s epa ra t e  ,board of directors,  exemption would also be g ran ted  from the 
o ther  prov.isions of the  Act which,  broadly speaking,  provide the  opportm~ity for 
sha reho lde r  par t ic ipa t ion  in the m a n a g e m e n t  of reg is te red  inves tmen t  companies.  
These  ,provisions include Sections 10 (other  t h a n  subsect ion if)  thereof ) ,  15, 
16, 20 (a) and (b),. and  32 (a) and (b). A condi t ional  exempt ion  would be 
granted from Section 13(a) which re<luires majority shareholder approval of 
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any change  in the  f u n d a m e n t a l  i nves tmen t  policy of a regis tered  i nves tmen t  
company.  Ins tead ,  the Commiss ion  m u s t  be not.fried in wr i t ing  a t  l eas t  60 days 
larior to a n y  ,proposed change  in the  i nves tmen t  policy of a s epa ra t e  accolmt.  The  
change m a y  then  be made  mfless  the  Commission,  wi th in  30 days  of the  receipt  
of such notice, condi t ions or l imi t s  the exempt iou  provided by the rule. 

A portia.1 exempt ion  f rom Section 9 is  proposed which would make  `the restric- 
t ions of t h a t  section applicable only to officers and  directors  of the  i n su rance  
comaya.ny a n d  to other  employees  who `pa,rtieipa~ e i ther  ,in the  admin i s t r a t i on  
of the  s epa ra t e  account  or in  the  sale ~f ,p~rtieipa`ting et~ntracts. 

A l imi ted  exempt ion  f rom ,~he provis ions .of Section 14(a )  is provided in 
order to .afford separa te  accounts  c la iming exempt ions  f rom `the provis ions  of the 
I,nvest.ment Company Act unde r  B.ule 6c~1 wi th  the same  ta'e,atment which the  
Goan.mi~ion h a s  proposed in I n v e s t m e n t  e lm.pony Act Release  No. 5586 ( J a u u a r y  
24, 1969) for  regis tered separa ' te  accaun~ts hav ing  asse t s  derived solely f rom 
pension and  prol i t -shar ing p lans  mee t ing  the  r equ i r emen t s  o f Sections 401, 403 (b) 
or 404(a)  of the  In t e rna l  Revenue  Code. T h a t  is, exempt ion  f rom the nfil~.imum 
capit.al r equ i rements  o~ .Section 14(a )  would be afforded by Rule  6e-1 where  tim 
~n,surauce company  has  a combined callital and  su rp lus  or an  u, nass igned  sn rp lu s  
of a,t l eas t  $1,000,000. 

A na r row exemption f rom S¢~-tion 17(d)  is proposed. 3lo.~t life i n su rance  ,-~un- 
p~nies cu.rrently invest  some .portion oJC .thei.r general  f unds  ,i.n common stocks 
and it  is ,autic`ipated , t h a t  m a n y  c~mpu,nies will estahlis'h more  .than one s epa ra t e  
account  tha,t will qual ify for  exem.p~ion unde r  Rule  3(!-3 or the  proposed Rule  
6e-l .  Virhile .the investJncnt  policies o£ these separa te  accounts  may  differ, there  
w,ilJ ,be t imes  when  an i n su rance  company will wish si.mult;umotisly ,to pure.base 
the  sa.me secur i ty  or sell the s ame  so2urity, on beha l f  of it~ genera l  account.s 
ct~d one or more  of its separa te  .acco.unts. Prol,o~ed Role (ie-i would gran,t exemp- 
tion f rom Section 17(d)  to permi'c conteml~)raneous imrehases  or contempo- 
r aneous  sa les  of ,the same c lass  (>r series ,of se~-uritios of the same  i s suer  on beha l f  
of sepa ra te  accounts  and  the  genera l  account  of the insu rance  company.  Except  
to Vhe extel l t  ,provided by th i s  exemptiou,  Section 17(d)  will be ~pplieable to 
t~a,nsaetions of separa.te accoun,ts eta,i,ming exempt ion unde r  th i s  rule exact ly  
.as if such .accounts were regis te red  investmen`t eompauies.  

~ h e  proposed rule would g r a n t  a~l exem`ption f rom Section 17(f )  to al low 
securi t ies  held in a s epa ra t e  accoun t  c la iming exempt ion  unde r  the  rule to  be 
held in  ,the cus tody of the  insu rance  eompomy. Exempt ion  f rom Section 19 is 
proposed since .separate accounts  do n.ot pay  d iv idends  in the  sense  in wMch the  
t e rm is a s e d  in `this section. 

Becattse of the  m,aamer Sn which  iusu~ance comoa,nies negoti~,~te .and sell con- 
t r ac t s  respect ing  in te res t s  in separa,te acc~)u,nts for  fund ing  pension and  profi, t- 
s ha r i ng  plans,  the  Commission believes `that ,it is no t  necess.~ry to impose all 
the  requiremen.t  of Sc<~tion 22 on such  sepa ra t e  accounts .  Th,ns exempt ions  f rom 
Sections 22 (a ) ,  (b), (d) ,  (e) an'd i f )  ~re ,proposed. No exempt ion  is proposed, 
h~)wever, .from Section 22(c) ,  so tha,t the  C o m m i ~ i o n  will re~ain jur i sd ic t ion  
to prescr ibe  .means of l)ricing of in te res t s  in sllch accounts  a n d  p reven t  the 
imposi`tion of unv:onseion~ble or grossly excess ive  sales  loads. Sinfilarly, no 
exempt ion  f rom Section 22 (g) is proposed, since the  Commiss ion  believes the re  
is ~o reason why  sepa.ra.te accou.n,ts should  .not observe the prohib i t ions  of 
th,is section. 

,8h~ce mos t  con,bracts t h a t  par.tieip~te in .a se`parate ~account mee t ing  the  
condi`tions of Rule  6e-1 will be exempt  fl 'om the  .registra.tion r equ i r emen t s  of the  
Secu.rities Act, under  the  amend,ment  ,to Rule  156 t h a t  is sim.ult, aneo.nsly being 
proposed, the  provis ions ef Section 24 of ,the I n v e s t m e n t  Compm~y At`t, (~`ther 
tha,n subsect ion (b),  would not  be mean iugfu l  as  applied to such  accounts .  
However,  exemption f rom ~he e.n.tire see`lion is proposed, including Section 24 (b ) ,  
since ,the proposed rule, i.n paragrapl~ (b),  would impose separa te  specific filing 
requiremen,ts  wi th  respect  to li`te~ature `prepared by the  i n su rance  companies  
t h a t  relate  to the  ope.~ations of such selm.race acooun.ts. These  r equ i r emen t s  are  
d.iscussed below. Similarly,  exempt ion is `proposed f rom Se(..tions 30 and  31 (a ) ,  
which require  periodic repor.ting to the  Commission and  ,to s tockholders  a n d  the  
keeping of .l~rescribed records. I.n place of these  requ i rements  the  proposed rule  
w.itl require  repor ts  and  records in a fo rm which takes  into account  the  n a t u r e  
of the  co,ntxaets i ssued th rough  such separa te  accounts  and  ,the m a n n e r  in which 
such accounts  a re  adminis tered .  

An exemptdon from Se(rt]on 27(c)  is proposed iu r e c o ~ i t i o n  of the  f a c t  t h a t  
~nnuit.y cont rac t s  with life cont ingencies  a r e  necessa.rily non-redcem'a~ble du r ing  
the  pay-ou`t period. 

2 7 - 5 4 0 - - 6 9  3 
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P a r a g r ,  a p h  (b)  o f  p r o p o s e d  R u l e  (%~-.1 s(~ts f o r t h  t h e  s e v e r a l  ret)ort  a n d  record-  
k e a p i n g  r e q u i r e m e n . t s  t h a t  h a v e  :al.ready been  m e n t i o n e d .  S u b p a r a g r a p h s  ('1) 
a n d  (2)  r e q u i r e  t h e  fiMng of  i n i t i a l  repol~ts ~ h i c h  c o r r e s p o n d  ,to t h e  notif iea. t ion 
of  r e g i s t r a t i o n  a n d  t h e  r e g i s t r a t i o u  st,lt ,m~en't filed by i n v e s t m e n t  c o m p a n i e s .  
S u b p a r a g r a p h  (3) '  r e q u i r e s  t h e  f i l ing of  s u c h  . a n n u a l  a n d  o t h e r  r e p o r t s  a n d  t h e  
m a i n t e n a n c e  of s u c h  r e c o r d s  w~th respec~ .to s~pa , ra te  a c c o u n t s  as  t h e  C ~ m m i s -  
sio,u s h a l l  pre.ucribe a s  appropr ia , te .  

S u b p a r a g r a p h  ( b ) ( 4 )  r e q u i r e s  t h e  i n s u r a n c e  c o m p a n y  to f u n ~ i s h  a w r i t t e n  
s t a t e m e n t  to e v e r y  e m p l o y e r  to w h i c h  a c o n t r a c t  pa r t i c ip '~ t ing  in  t h e  s e p a r a t e  
a c e o u u t  ha.~ been  i s sued ,  i f  t h e  r e t i r e m e n t  p l a n  p r o v i d e s  f o r  benef i t s  w h i c h  v a r y  
to re f lec t  t h e  i n v e s t m e n t  r e s u l t s  o f  t h e  s e p a r a t e  accoun t .  T h a t  s t a t e m e n t  m u s t  
e x p l a h L  to t h e  e x t e n t  app l i cab l e  to t h e  p a r t i c u l a r  e m p l o y e r ' s  r e t i r e m e n t  p lan ,  
t l m t  t h e  bene f i t s  to be  r ece i ved  by e m p l o y e e s  wil l  n o t  be  pa id  in a n y  f ixed do l l a r  
a m o u n t  b u t  wil l  v a r y  to ref lec t  t h e  i n v e s t m e n t  expe r i ence  of  t h e  s e p a r a t e  ac-  
coun t ,  and  ~tlmi: t h e  a s s e t s  he ld  in t h e  a c c o u n t  wi l l  i nc lude  c o m m o n  s tocks  a n d  
o t h e r  e q u i t y  i n v e s t m e n t s .  I n  add i t ion ,  t h e  s t a t e m e n t  m u s t  desc r ibe  h o w  t h e  in-  
s u r a n c e  c o m p a n y  wil l  d e t e r m i n e  t h e  do l l a r  a m o u n t  of  each  per iod ic  p a y m e n t  to  
be  m a d e  to t h e  covered  e m p l o y e e s  pn l rpsuan~ to  t h e  plan.  A copy of t he  s t a t e m e n t  
m u s t  be  filed w i t h  t h e  C o m m i s s i o n  w i t h i n  10 d a y s  a f t e r  i t  i s  de l ive red  to a n y  
e m p l o y e r .  

T h e  in su rance ,  c o m p a n y  m u s t  r e c o m m e n d  to t h e  e m p l o y e r  t h a t  t h i s  s t a t e m e n t  
s h o u l d  be t r a n s m i t t e d  to each  , :overed employee .  W h i l e  i t  a p p e a r s  d e s i r a b l e  t h a t  
e ach  e m p l o y e e  be g i ven  a copy of  s u c h  a s t a t e m e n t ,  i t  is  t he  employe r ,  r a t h e r  
t h a n  t h e  f u n d i n g  agency ,  t h a t  con t ro l s  w h a t  c o m m u n i c a t i o u s  a r e  de l ive red  to i t s  
emp loyees .  Acco rd i ng l y ,  i t  w o u l d  n o t  be f e a s i b l e  to i m p o s e  such  an  ob l iga t i on  
upon  t h e  i n s u r a n c e  c o m p a n y .  A l t h o u g h  t h i s  sec t ion  is  n o t  i n t e n d e d  to i m p o s e  
a n y  d u t y  u p o n  e m p l o y e r s  to t r a n s m i t  copies  of  thi.s r e q u i r e d  s t a t e m e n t  to t h e i r  
eml  1 )yees,  r e s p o n s i b l e  e up ]oye r s  will .  o f  course ,  w i s h  to be c e r t a i n  t h a t  t h e i r  
e m p l o y e e s  a r e  g i ven  t h e  i n f o r m , i l i o n  Set f o r t h  in t h i s  r e q u i r e d  s t a t e m e n t .  

S u b p , ' l r a g r a p h  (b)  (5)  w o u l d  a lso  i m p o s e  upon  i n s u r a n c e  c o m p a n i e s  c l a i m i n g  
e x e m p t i o n  u n d e r  t h e  p r o p o s e d  male t h e  r e q u i r e m e n t  to file c e r t a i n  o t h e r  docu-  
m e n t s  w i t h  t h e  C o m m i s s i o n .  V i r t u a l l y  e v e r y  e m p l o y e r  t h a t  e s t a b l i s h e s  a p e n s i o n  
or  p ro t i t - sh  i r ing  p l a n  wi l l  p r o v i d e  i t s  covered  emp loyees  w i th  a bookle t  or  bro- 
c h u r e  d e s c r i b i n g  t he  p r inc i lml  f e a t u r e s  o f  t h e  p lan .  S o m e t i m e s  n copy of t he  p l a n  
i t s e l f  i:~ d i s t r i b u t e d .  I n s o m e  c a s e s  t h i s  d e s c r i p t i o n  is p r e p a r e d  e n t i r e l y  by  t h e  
emple, yer .  I n  re :my c a s e s  t h e  f u n d i n g  a g e n c y  wil l  p a r t i c i p a t e  in i t s  p r e p a r a t i o n .  
SUl)!*lying i n f o r m a t i o n  fo r  p a r t  of  t he  b r o c h u r e .  In  o t h e r  c a s e s  t h e  f u n d i n g  a g e n c y  
wil l  be  e n t i r e l y  r e s p o n s i b l e  fo r  t h e  p r e p a r a t i o n  a n d  p r i n t i n g  of  t h i s  d e s c r i p t i v e  
m a t e r i a l .  T h i s  s u b p a r a g r a p h  does  n o t  r e q u i r e  a n y  p a r t i c i p a t i o n  by t he  i n s u r a n c e  
comp,  ny  in t h e  p r e p a r a t i o n  of  t h i s  e x p l a n a t o r y  l i t e r a t u r e .  I t  does  r equ i re ,  i f  t h e  
fundin,~" : tgency does  f u r n i s h  t h e  e m p l o y e r  w i t h  al l  or  s o m e  po r t ion  of  a d o c u m e n t  
that:  i s  t r a l ] s ln i t t ed  to employees ,  or  i f  i t  p r o v i d e s  t he  e m p l o y e r  w i t h  m a t e r i a l  
t h a t  m a y  r e a s o n a b l y  be  e x p e c t e d  to be  t r a n s m i t t e d  t o  employees ,  t h a t  a copy of  
w h a t  h a s  been f u r n i s h e d  the  employe r ,  i f  i t  r e l a t e s  in a n y  w a y  to t he  s e p a r a t e  
a c c o u n t ,  be filed w i t h  t he  C o m m i s s i o n  w i t h i n  10 d a y s  a f t e r  i t  is f i rs t  de l i ve red  to 
an  e m p l o y e r .  

S u b p a r a g r a p h  (e l  of  t he  p r o p o s e d  ru l e  s e t s  f o r t h  two  c o n d i t i o n s  t h a t  m u s t  be 
m e t  b y  a s e p a r a t e  a c c o u n t  in o rde r  to be e x e m p t  u n d e r  t he  rule .  T h e  f i r s t  is t h a t  
t h e  ,sep '~rate : ]c( . ,unt  be  l ega l ly  s e g r e g a t e d  a n d  n o t  s u b j e c t  to c l a i m s  w h i c h  a r i s e  
ou t  o f  "my o t h e r  b u s i n e s s  of  t h e  i n s u r a n c e  c o m p a n y .  B e c a u s e  t h e  v a l u e  of  t h e  
a s s e t s  heh l  in  s e p a r a t e  a c c o u n t s  wil l  be r e l a t e d  n o t  on ly  to i n v e s t m e n t  p e r f o r m -  
a n t e  b u t  a l so  to t h e  l o n g e v i t y  of  c()vered employees ,  f o r m u l a t i o n  of t h i s  condi-  
t i on  h a s  r e q u i r e d  l:he u s e  of i n s u r a n c e  t e rmi no logy .  T h e  r e s e r v e  a n d  o t h e r  con-  
t r a c t  ] lab i l i t i es  u n d e r  a l l  c cmt r ac t s  t h a t  p a r t i c i p a t e  in  a s e p a r a t e  a ccoun t ,  w h i c h  
is  t h e  e q u i v a l e n t  of  t he  v a l u e  of  all  p r e s e n t  a n d  f u t u r e  p a y m e n t s  t h a t  t h e  i n s u r -  
a u c e  ecunpany  is  ob l iga ted  to  m a k e  u n d e r  t h e  c o n t r a c t s ,  c an  be d e t e r m i n e d  on ly  
by  aet :~mrial  c o m p u t a t i o n s .  T h i s  a m o u n t ,  m o r e o v e r ,  will  v a r y  f r o m  t i m e  to t i m e  
to  t a k e  in to  a c c o u n t  t h e  d e a t h s  of  p e r s o n s  w h o  were  en t i t l ed  to p a y m e n t  of  bene-  
f i ts  u n d e r  t he  c o n t r a c t s .  T o  t h e  e x t e n t  t h a t  t h e  m a r k e t  v a l u e  of t h e  a s s e t s  in a 
sepoy:- t e i  ( c o u n t  exceeds  the  r e s e r v e  a m l  o t h e r  c o n t r a c t  l i ab i l i t i e s  of  t he  :recount,  
t h e  ex~:ess is  p a r t  o f  t h e  s u r p l u s  of  the  i n s u r a n c e  c m n p a n y .  S u b p a r a g r a l ) h  (e l  (1)  
of  t h e  p r o p o s e d  r u l e  r ecogn izes  t h a t  t h i s  po r t i on  of  t im a s s e t s  he ld  a a s e p a r a t e  
nceo~u, t  musl :  be  s u b j e c t  to c l a i m s  a r i s i n g  o u t  of  o t h e r  bu,~iness of  t h e  i u s n r a n c e  
e o m p n n y .  T h e  s u b p a r a g r a p h  a l so  p r o v i d e s  t h a t  t h e  v a l u e  of t he  a s s e t s  of  t h e  
accour ,  t mn:~t n o t  be  l e s s  t h n n  t h e  r e s e r v e  a n d  o t h e r  c ~ n t r a e t  l i ab i l i t i e s  of  t h e  
a c c o u n t  T h u s  t h e  i n s u r a n c e  c o m p a n y  is  f r e e  to t r a n s f e r  a n y  o r  al l  of  t h e  exce s s  
f r o m  a s e p a r a t e  a c c o u n t  to i t s  g e n e r a l  f u n d s .  If ,  h o w e v e r ,  t h e  v a l u e  of t h e  a s s e t s  

s h o u l d  f a l l  be low t h e  a m o u n t  of  t h e  r e s e r v e  a n d  o t h e r  con t ra l t i  l iabi l i t ies ,  t h e  
i n s u r a n c e  c o m p a n y  is  r e q u i r e d  to  e l i m i n a t e  t h e  def ic iency by t r a n s f e r r i n g  f u n d s  
to  t h e  a c c o u n t .  

U n d e r  t h e  l a w s  of  m a n y  of  t h e  s t a t e s  w h i c h  a u t h o r i z e  t h e  e s t a b l i s h m e n t  of  
s e p a r a t e  a c c o u n t s  by l i fe  i n s u r a n c e  c o m p a n i e s ,  s u c h  a c c o u n t s  wi l l  e i t h e r  be  
l ega l ly  s e g r e g a t e d  to t h e  e x t e n t  r e q u i r e d  by  t h i s  s u b p a r a g r a p h  or  c an  r e a d i l y  be 
m a d e  s e g r e g a t e d  t h r o u g h  t h e  a d d i t i o n  o f  a p p r o p r i a t e  p r o v i s i o n s  i n  t h e  p a r t i c i p a t -  
i n g  c o n t r a c t s .  S o m e  s ta~es  r e q u i r e  l ega l  s eg reg a t i cm  b u t  o t h e r  s t a t e s  do n o t  
r e q u i r e  n o r  permi~t su ch  s e g r e g a t i o n .  T h i s  c o n d i t i o n  wil l  be  s a t i s f i ed  i f  a n  a r r a n g e -  
m e a t  i s  m a d e  w h i c h  wi l l  e n s u r e ,  in  t h e  e v e n t  o f  b a n k r u p t c y  of  t h e  i n s u r a n c e  
c o m p a n y ,  t h a t  c l a i m s  of  c r e d i t o r s  t h a t  a r i s e  o u t  of  o t h e r  b u s i n e s s  o f  ¢he i n s u r a n c e  
c o m p a n y  wil l  n o t  be sa t i s f i ed  o u t  of  a s s e t s  he ld  to  m e e t  ¢he s e p a r a t e  a c c o u n t  
c o n t r a c t  ob l iga t ions .  T h i s  m i g h t  be a c c o m p l i s h e d ,  f o r  e x a m p l e ,  t h r o u g h  s o m e  
f o r m  of  i n s u r a n c e  w i t h  a d i f f e r e n t  i n s u r a n c e  c o m p a n y ,  o r  by p r o v i s i o n  of  a 
s u p e r i o r  l i en  u n d e r  app l i cab l e  s t a t e  l aw.  B e c a u s e  i n s u r a n c e  c o m p a n i e s  in  s o m e  
s t a t e s  m a y  find i t  difficul't to  m a k e  t h e  n e c e s s a r y  a r r a n g e m e n t s  to co m p ly  w i t h  
t h i s  cond i t ion ,  i t  i s  p r o v i d e d  t h a t  t h e  c o n d i t i o n  n e e d  n o t  be  s a t i s f i ed  u n t i l  s ix  
m o n t h s  a f t e r  t h e  effect ive  d a t e  of  ~he rule .  

T h e  s econd  cond i t i on  is  t h a t  e v e r y  c o n t r a c t  w h i c h  p a r t i c i p a t e s  in  a s e p a r a t e  
a c c o u n t  c l a i m i n g  e x e m p t i o n  t r ader  t h e  ru l e  m u s t  a u t h o r i z e  t h e  c o n t r a c t  h o l d e r  
to  d i r ec t  t h a t  t h e  a s s e t s  h e l d  p u r s u a n t  to  h i s  c o n t r a c t  be  w i t h d r a w n  or  t r a n s -  
f e r r ed .  T h i s  wi l l  enab le  a c o n r a c t  ho lder ,  i f  h e  chooses ,  .to tvtilize a d i f f e r e n t  
f u n d i n g  a g e n c y  f o r  t h e  i n v e s t m e n t s  o f  t h e  f u n d s  s u p p o r t i n g  h i s  p lan .  T h i s  w i t h -  
d r a w a l  p r iv i l ege  w o u l d  not ,  h o w e v e r ,  a p p l y  to  f u n d s  a l l o ca t ed  to p ro v id e  bene f i t s  
to ,the i n d i v i d u a l  em p lo y ees  w h o  h a v e  r e t i r ed ,  s i n ce  t h e  i n s u r a n c e  c o m p a n y  w o u l d  
in  such  c a s e s  h a v e  a s s u m e d  d i r ec t  c o n t r a c t u a l  o b l i g a t i o n s  to p a y  t h o s e  benef i ts .  
I n  s o m e  c a s e s  t h e s e  benef i t s  m i g h t  be p a y a b l e  to p e r s o n s  o t h e r  t h a n  e m p l o y e e s ,  a s  
i n  t h e  c a s e  of  a p l a n  w h i c h  p r o v i d e s  f o r  t h e  p a y m e n t  of  a n  a n n u i t y  to an  e m p l o y e e  
a n d  h i s  s p o u s e  so  long  a s  el,thor s h a l l  l ive.  A m o u n t s  h e ld  to p r o v i d e  fo r  t h e  p ay -  
m e a t  of  benef i t s  to  t h e  s p o u s e  of  a d e c e a s e d  e m p l o y e e  u n d e r  s u c h  an  a r r a n g e m e n t  
w o u l d  a l so  n o t  be  r e q u i r e d  to  be  m a d e  s u b j e c t  to t h i s  w i t h d r a w a l  p rov i s ion .  

M a n y  e x i s t i n g  c o n t r a c t s  a l r e a d y  c o n t a i n  s u c h  a p rov i s ion .  T h e s e  u s u a l l y  
p rov ide  fo r  a l i m i t a t i o n  u p o n  t h e  a m o u n t  , that  m a y  be  w i t h d r a w n  in  a n y  one  
mon,th.  T h i s  i s  to p ro t ec t  a g a i n s t  a l a r g e  d r a i n  u p o n  t h e  a s s e t s  o f  t h e  a c c o u n t ,  
c a u s i n g  a f o r c e d  l i q u i d a t i o n  o f  s o m e  of  t h e  secu r i t i e s ,  to t h e  poss ib le  d i s a d v a n -  
t a g e  bo th  to  t he  w i t h d r a w i n g  c o n t r a c t  h o l d e r  a n d  to o t h e r  c o n t r a c t  h~ lde r s .  S u c h  
a l i m i t a t i o n  is  a u t h o r i z e d  n n d e r  t h e  p ro p o sed  rule ,  p r o v i d e d  t h a t  t h e  c o n t r a c t  
m u s t  p e r m i t  t h e  w i t h d r a w a l  of  a t  l e a s t  $1 mi l l i on  in  a n y  one m o n t h ,  or. w h e r e  the  
v a l u e  of  t h e  c o n t r a c t  h o l d e r ' s  i n t e r e s t  in  t h e  s e p a r a t e  a c c o u n t  a t  ,the t i m e  t h e  
r e q u e s t  fo r  w i t h d r a w a l  o r  t r a n s f e r  is  m a d e  is  in  e x c e s s  o f  $20 mi l l ion ,  a t  l e a s t  5 
p e r c e n t  of  t h e  v a l u e  of t h a t  i n t e r e s t .  

T h e  p r o p o s e d  r u l e  a l so  p r o v i d e s  t h a t  no  s u r r e n d e r  c h a r g e  in e x c e s s  of  2 p e r c e n t  
m a y  be  m a d e  i n  connec t ion  w i t h  a n y  s u c h  w i t h d r a w a l  o r  . t r ans fe r .  M a n y  con-  
t r a c t s  e m p l o y e d  fo r  t h e  p u r p o s e  of  f u n d i n g  p e n s i o n  a n d  p r o f i t - s h a r i n g  p l a n s  
i m p o s e  no  s a l e s  l o ad  a t  al l  i n  co n n ec t i o n  w i t h  p u r c h a s e  p a y m e n t s  b u t  do  i m p o s e  
w h a t  w o u l d  be  t h e  e q u i v a l e n t  of  a s a l e s  l o ad  in  c o n n e c t i o n  w i t h  w i t h d r a w a l s  o r  
t h e  paymen , t  o f  benef i ts .  I n  o r d e r  to a c c o m m o d a t e  t h e s e  a r r a n g e m e n t s ,  s u b p a r a -  
g r a p h  (c)  (2)  p e r m i t s  a s u r r e n d e r  c h a r g e  in  e x c e s s  of  2 p e r c e n t  b u t  on ly  i f  t h e  
s a l e s  load  a n d  t h e  , s u r r e n d e r  c h a r g e  u n d e r  t h e  c o n t r a c t  in  t h e  a g g r e g a t e  do  n o t  
exceed  6 pe rcen t .  

Sect ion 6 (c) o f  t h e  I n v e s t m e n t  C o m p a n y  Act  p r o v i d e s  t h a t  t h e  C o m m i s s i o n  by 
ru le ,  r e g u l a t i o n  o r  o rd e r  m a y  c o n d i t i o n a l l y  o r  u n c o n d i t i o n a l l y  e x e m p t  a n y  p e r so n ,  
s ecu r i t y ,  or  t r a n s a c t i o n ,  o r  a n y  c l a s s  of  p e r s o n s ,  s ecu r i t i e s ,  o r  t r a u s a e t i o n s ,  f r o m  
a n y  p r o v i s i o n  o r  p r o v i s i o n s  of  t h e  I n v e s t m e n t  C o m p a n y  Act,, i f  a n d  to t h e  e x t e n t  
t h a t  s u c h  e x e m p t i o n  is  n e c e s s a r y  or  a p p r o p r i a t e  in t h e  pub l i c  i n t e r e s t  a n d  con-  
s i s t e n t  w i t h  t h e  p r o t e c t i o n  of  i n v o k e r s  a n d  t h e  pin-poses  f a i r l y  i n t e n d e d  by  t h e  
pol icy  a n d  p r o v i s i o n s  of  t h e  I n v e s t m e n t  C o m p a n y  Act.  Sec t ion  6 (e l  o f  ,the I n v e s t -  
m e n t  C o m p a n y  A c t  p r o v i d e s  t h a t  if, in  connec t ion  w i t h  a n y  rule ,  r e g u l a t i o n  o r  
o r d e r  u n d e r  Sec t ion  6 e x e m p t i n g  a n y  i n v e s t m e n t  c o m p a n y  f r o m  a n y  p r o v i s i o n  o f  
Sec t ion  7, t h e  C o m m i s s i o n  d e e m s  i t  n e c e s s a r y  or  a p p r o p r i a t e  in t h e  pub l i c  i n t e r e s t  
o r  n e c e s s a r y  f o r  t h e  pro te(~ion  o f  i n v e s t o r s  t h a t  c e r t a i n  specif ied p r o v i s i o n s  of  
t h e  I n v e s t m e n t  C o m p a n y  Ac t  s h a l l  be ap p l i c ab l e  in r e s p e c t  of  such  company~ t h e  
~ . rovis ions  so specif ied sh a l l  a p p l y  to s u c h  c o m p a n y  a n d  to o t h e r  p e r s o n s  in  t h e i r  
t r a n s a c t i o n s  a n d  rein, l ions w i t h  s~lch c o m p a n y ,  a s  t h o u g h  su ch  c o m p a n y  w e r e  a 
r e g i s t e r e d  i n v e s t m e n t  c o m p a n y .  Sec t ion  3 8 ( a )  of  t h e  I n v e s t m e n t  C o m p a n y  Act  
a u t h o r i z e s  t h e  C o m m i s s i o n  to i s s u e  r u l e s  n e c e s s a r y  or  a p p r o p r i a t e  to t h e  e x e r c i s e  
of  t h e  p o w e r s  c o n f e r r e d  u p o n  t h e  C o m m i s s i o n  in t h e  I n v e s t m e n t  C o m p a n y  Act .  
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R'UT-~ 156 

R u l e  156 u n d e r  t h e  S e c u r i t i e s  Act ,  a s  p r e s e n t l y  in  force ,  def ines  as  " t r a n a c -  
l i o n s  by  a n  i s s u e r  .not i n v o l v i n g  a n y  publ ic  o f f e r i ng"  ~n Sec t ion  4 ( 2 )  of  t h a t  Ac t  
t r a n s a c t i o n s  w h i c h  a r e  exempte .d  f r o m  t h e  I n v e s t m e n t  C o m p a n y  Ac t  by  R u l e  3c-3  
p r o v i d e d  t h a t  c e r t a i n  a d d i t i o n a l  c o n d i t i o n s  a r e  met .  

I n  compact ion w i t h  i t s  p r o p o s a l  to a d o p t  Ru:le 6e--1 t he  C o m m i s s i o n  a l so  pro-  
p o s e s  to a m e n d  R u l e  156. P a r a g r a p h  (a )  g e n e r a l l y  fo l lows  ehe  p r e s e n t  R u l e  b u t  
w o u l d  cover  t r a n s a c t i o n s  i n v o l v i n g  c o n t r a c t s  w h i c h  rela.te to s e p a r a t e  a c c o u n t s  
c l a i m i n g  e x e m p t i o n  e i t h e r  1ruder" R u l e  3c-3  or R u l e  6 e - l ,  i n s t e a d  o f  on ly  u n d e r  
R u l e  3c-3.  T h i s  p a r a g r ~ p h  con t inue~  to cove r  on ly  t r a n s a c t i o n s  w i t h  e m p l o y e r s  
a n d  h a s  no a p p l i c a b i l i t y  to  any  t r a n s a c t i o n  w h e r e b y  a n  e m p l o y e e  acqui , res  
a n  i n t e r e s t  in a s e p a r a t e  accoun t .  

T h e  p r e s e n t  R u l e  156 is  app l i cab le  on ly  to c o n t r a c t s  w h i c h  a r e  n e g o t i a t e d  
w i t h  an  e m p l o y e r  f o r  t he  bene i i t  of  ~lt l e a s t  25 empl.oyees b e c a u s e  t h i s  i s  one  
of  t h e  c o n d i t i o n s  fo r  e x e m p t i o n  u n d e r  Rule~ ;3c-3. S ince  t he  p roposed  R u l e  6e -1  
w o u l d  not  h a v e  a n y  s u c h  cond i t ion ,  i t  is  p r o p o s e d  to m a k e  s~ch  a r equ i r e -  
m e n t  ~ln exp l i c i t  c o n d i t i o n  in s u b p a r a g r a p h  (a )  (1)  of  t he  a m e n d e d  R u l e  156. 

T h e  t e r m  " e m p l o y e r "  i s  de l ined ,  ;~s i t  i s  in  t h e  p r e s e n t  R u l e  ]56, to m e a n  " a n  
e m p l o y e r ,  employee 's  o r  p e r s o n s  actil~g on t h e i r  b e h a l f . "  T h i s  w o u l d  i nc lude  w i t h i n  
the, de f in i t ion  of  t r a n s ' ~ c t i o n s  no t  i n v o l v i n g  a n y  publ ic  ol?:ering, the  sa le  of  
g r o u p  c o n t r a c t s  to t r u s t e e s  or  a s s o c i a t i o n s  r e p r e s e n t i n g  s eve ra l  e m p l o y e r s  in  a 
s i ng l e  i n d u s t r y .  I n  s e v e r a l  i n d u s t r i e s ,  p e n s i o n  a n d  p r o l i t - s h a r i n g  p l a n s  a r e  
e s t a b l i s h e d  in connec t i on  w i t h  col lec t ive  b a r g a i n i n g  l )etween i n d u s t r y - w i d e  
m a n a g e m e n t  r e p r e s e n t a t i v e s  a n d  u n i o n s ,  a n d  t h e s e  p l a n s  p e r m i t  covered  e m p l o y e e s  
to c h a ~ g e  f r o m  one  e m p l o y e r  to a n o t h e r  whi:le r e m a i n i ~ g  el igible  for  bene f i t s  u n d e r  
t h e  p lan .  A g r o u p  a n n u i t y  c o n t r a c t  i s s u e d  fo r  t he  p u r p o s e  of  f u n d i n g  s u c h  a p l a n  
w o u l d  not ,  u n d e r  t h e  a m e n d e d  rule ,  a s  i t  does  no t  now u n d e r  t h e  p r e s e n t  rule ,  
h a v e  to l)e r e g i s t e r e d  u n d e r  t h e  Secu,l ' i t ies Act ,  i f  t h e  o t h e r  c o n d i t i o n s  of  t h e  
ful l ;  a r e  met .  

A d i f f e r e n t  t e s t  w o u l d  app ly ,  h o w e v e r ,  to c o n t r a c t s  i s s u e d  for  t h e  p u r p o s e  of  
f u n d i n g  S m a t h e r s - K e o g h  p lans .  W h e r e  a c o n t r a c t  is  to cover  a sole p r o p r i e t o r s h i p  
or a p ' t r t n e r s h i p  i n v o l v i n g  25 o r  m o r e  emp l oyees ,  t he  t r a n s a c t i o n  wou ld  be re-  
g a r d e d  u n d e r  t h e  r u l e  as  a t r a n s a c t i o n  n o t  i n v o l v i n g  a pub l i c  offer ing.  B u t  
w h e r e  a c o n t r a c t  i s  i s s u e d  cove r ing  t h e  e m p l o y e e s  ~f  .several ~ e p a r a t e  e n t e r p r i s e s ,  
a s  w o u l d  be t h e  c a s e  w i t h  a c o n t r a c t  i s s u e d  to a b a r  or  me.dical  a s s o c i a t i o n  
p e r m i t t i n g  p a r t i c i p a t i o n  t h e r e u n d e r  by m e m b e r s  o f  t h e  a s soc i a t i on ,  t h i s  w o u l d  be  
r e g a r d e d  a s  c o ~ s t i t u t i n g  a publ ic  o f fe r ing  i f  a n y  m e m b e r  of  t h e  a s s o c i a t i o n  em- 
p l o y e d  l e s s  t h a n  25 p e r s o n s .  As  a p r a c t i c a l  m a t t e r  i t  w o u l d  t h e r e f o r e  a p p e a r  
t h a t  v i r t u a l l y  a l l  S m a t h e r s - K e o g h  c o n t r a c t s  w o u l d  be s u b j e c t  to t h e  r e g i s t r a t i o n  
req~ i rcme ,  n t s  of  t h e  S e c u r i t i e s  Act.  

P a r a g . r a p h  (b)  o f  t h e  p r o p o s e d  a m e n d m e n t  to R u l e  156 is  new.  S ince  R u l e  
3 c - 3  p r o v i d e s  ~m e x e m p t i o n  f r o m  t h e  I n v e s t m e n t  C o m p a n y  Ac t  on ly  fo r  t r a n s a c -  
t i o n s  i n v o l v i n g  c o n t r a c t s  w h i c h  p ~ ) h i b i t  t he  a l loca t ion  of e m p l o y e e  cont r ibuVions  
to  a s e p a r a t e  .account ,  p a r a g r a p h  (b)  w o u l d  be  app l i cab le  on ly  w h e r e  a l l oca t i ons  
of  eml f loyee  c o n t r i b u t i o n s  a r e  m a d e  to a se l f ,  r a t e  a c c o u n t  w h i c h  is  en t i t l ed  
to e x e m p t i o n  u n d e r  R u l e  6 e - l ,  a s  p a r t  of  a t r a n s a c t i o n  t h a t  is  r e g a r d e d  a s  no t  
i n v o l v i n g  a publ ic  o f f e r ing  u n d e r  R u l e  156 (.a). 

S u b p a r a g r a p h  (b)  p r o v i d e s  t h a t  no s a l e  or  offer  s h a l l  be  d e e m e d  to be  in- 
v o l v e d  w h e r e  e m p l o y e e  c o n t r i b u t i o n s  a r e  a l l oca t ed  to a s e p a r a t e  a c c o u n t  u n d e r  
t h e  f o r e g o i n g  c i r c u m s t a n c e s  i f  two c o n d i t i o n s  a r e  met .  F i r s t ,  t h e r e  m u s t  n o t  be 
a n y  i n d i v i d u a l  so l i c i t~ t ion  o f  e m p l o y e e s  e i t h e r  to p a r t i c i p a t e  in t h e  p l a n  or  to  
e l e c t  to im~rticipate iu t h e  p o r t i o n  t h a t  u t i l i ze s  t he  s epa l ' a t e  a c c o u n t  r a t h e r  
t h a n  in  o t h e r  a s p e c t s  of  the,, p lan .  Second,  t h e  e m p l o y e r  m u s t  m a k e  a " sub-  
s t a n t i a l  eou t : r ibu t ion"  to t he  o v e r a l l  p e n s i o n  a n d  p r o f i t - s h a r i n g  p r o g ~ a m  of  
w h i c h  t h e  c o n t r a c t  p a r t i c i p a t i n g  in  t h e  s e p a r a t e  a cco tmt  i s  a pa r t .  E a c h  o f  t h e s e  
c o n d i t i o n s  is  de sc r ibed  m o r e  fu l ly  below. 

T h e  f i r s t  cond i t i on  is  s e t  f o r t h  in  s n b p a r a g r a p h , s  ( b ) ( 1 )  a n d  ( b ) ( 2 ) .  I t  is  
r e c o g n i z e d ,  of  conrse ,  th '~t  e m p l o y e e s  w h o  a r e  offered a n  o p p o r t u n i t y  to m a k e  
c o n t r i b u t i o n s  u n d e r  a r e t i r e m e n t  p~-ogram m u s t  be ~old about, t h e  p b m  a n d  abou t  
t h e  te . rms a n d  n a t u r e  of  t h e i r  p a r t i c i p a t i o n .  Book l e t s  descr . ih ing  t h e  p l a n  m a y  
be d i s t r i b u t e d  by  t h e  e m p l o y e r  or  t h e  i n s u r a n c e  company .  R e v i l e r  e m p l o y e e s  of  
t h e  e m p l o y e r ,  in i t s  l a b o r  r e l a t i ons ,  pe~v~onnel, or  c o m p a r a b l e  d i v i s i o n s  m a y  
m e e t  w i t h  e m p l o y e e s  e i t he r  in  g rou lm .or s ingly ,  to d i s c u s s  a n d  e x p l a i n  t h e  p l a n  
a n d  ~o nlal :e  w h a t e v e r  r e c o m m e n d a t i o n s  a r e  t h o u g h t  a p p r o p r i a t e .  W h e x e  a pen-  
s i o n  c o n s u l t a n t  h a s  been  teL ' t ined by  t h e  employe r ,  h e  m a y  p a r t i c i p a t e  in  t h i s  
a c t i v i t y .  
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I t  i s  c o m m o n  prac t ice ,  w h e n  a r e t i r e m e n t  p l a n  is  f i r s t  e s t a b l i s h e d  or  a s i g n i f i c a n t  
c h a ~ g e  m a d e ,  or  n e w  f e a t u r e s  added ,  to p ro v id e  o~al e x p l a n a t i o n s  to g r o u p s  ~f  
e m p l o y e e s  a t  m e e t i n g s  a r r a n g e d  fo r  t h a t  pu~l)ose. R e p r e s e n t a t i v e s  of  t h e  in-  
s u r a n c e  c o m p a n y  or, whet ,  e a n  i n d e p e n d e n t  b ro k e r  h a s  p a r t i c i p a t e d  in t h e  sa le  
o f  t h e  con t r ac t ,  r e p r e s e n t a t i v e s  of  t h e  b roker ,  m a y  a p p e a r  a t  a n d  p a r t i c i p a t e  
in  s u c h  m e e t i n g s .  I f  t h e  p rov i~ ions  o f  s u b p a r a g r a p h  (b)  .ave to  be ava i l ab le ,  
t h e s e  r e p r e s e n t a t i v e s  m u s t  be  s a l a r i e d  e m p l o y e e s  a n d  m a y  n o t  rece ive  com-  
m i s s i o n s  b a s e d  u p o n  t h e  e x t e n t  o f  p a r t i c i p a t i o n  u n d e r  t h e  s e p a r a t e  accou]~t 
con t r ac t .  Such  r e p r e s e n t a t i v e s  m a y  not ,  however ,  en g ~g e  in  di .~cnssions  w i t h  
i n d i v i d u a l  e m p l o y e e s  fo r  t h e  p u r p o s e  of i n d u c i n g  p a r t i c i p a t i o n  in  or  ex- 
p l a i n i n g  t h e  p l an .  N.or m a y  ~he e m p l o y e r  e n g a g e  anyone:  fo r  t h e  pu.rpose of  
i n d u i n g  p a r t i c i p a t i o n .  

T h e  " s u b s t a n t i a l  c o n t r i b u t i o n "  cond i t ion  is  se t  f o r t h  in s u b p a r a g r a p h  (b)  (3 ) .  
T h e  e m p l o y e r  m u s t  m a k e  a c o n t r i b u t i o n  u n d e r  t h e  p r o g r a m ,  of w h i c h  t h e  p l a n  
f u n d e d  by t he  s e p a r a t e  a c c o u n t  c o n t r a c t  is  a pa r t ,  t h a t  c a n  be expec ted ,  over  t h e  
l i fe  of  t h e  p lan ,  to be  a t  l e a s t  o n e - h a l f  . that  m a d e  by t h e  employees .  B~:cause 
e m p l o y e r s  en joy  co n s id e r ab l e  f lex ib i l i ty  in  d e t e r m i n i n g  t h e  a m o u n t  ~nd t i m i n g  
of  t he i r  c o n t r i b u t i o n s  u n d e r  qua l i f ied  p e n s i o n  a n d  p r o f i t - s h a r i n g  p l ans ,  d e m o n -  
s t ra ' t iou  o f  s a t i s f a c t i o n  o f  t h i s  co n d i t i o n  p r e s e n t s  c e r t a i n  diff icult ies.  Fo r  t h i s  
r e a s o n  t h e  t e s t  s e t  f o r t h  in s u b p a r a g r a p h  (b)  (3)  h a s  been inc luded .  

I t  s h o u l d  be no t ed  t h a t  t h e  a m e n d e d  ru l e  w o u l d  c o n t i n n e  to p ro v id e  a n  e x e m p -  
t ion  on ly  f r o m  Sect ion  5 of  t h e  S e c u r i t i e s  A c t  a n d  w o u l d  not ,  t h e r e fo r e ,  a f f o r d  
a n y  e x e m p t i o n  f r o m  the  a n t i - f r a u d  sec t ions  of  t h e  Secu r i t i e s  Act.  

T h e  t e x t  of  p ro p o sed  R u l e  6e -1  u n d e r  t h e  I n v e s t m e n t  C o m p a n y  Act  r e a d s  a s  
fo l lows  : 

"PROlaPSED RULE 6 e - 1 .  EXE:MPTION FOR CERTAIN SEPARATE ACOOUI'~TS OF I N S U R A N C E  

CO]~fPANIES 

" ( a )  ± s e p a r a t e  a cco m l t  w h i c h  i s s u e s  on ly  h l t e r e s t s  or  p a r t i c i p a t i o n s  in a f l m d  
o f  s ecu r i t i e s ,  p u r s u a n t  to c o n t r a c t s  m a d e  in co n n ec t i o n  w i t h  p e n s i o n  or prof i t -  
s h a r i n g  p l a n s  w h i c h  m e e t  t h e  r e q u i r e m e n t s  e i t h e r  fo r  qua l i f i ca t i on  u n d e r  Sec- 
t ion 401 of  t he  I n t e r n a l  R e v e n u e  Code or  fo r  d e d u c t i o n  of t h e  e m p l o y e r ' s  con-  
t r i b u t i o n s  u n d e r  Sect ion 404 (a )  (2)  of  s a i d  Code, sha l l ,  e x c e p t  f o r  the  f o l l o w i n g  
sec t ions ,  be s u b j e c t  to a l l  p r o v i s i o n s  of  t h e  Ac t  as  t h o u g h  s u c h  s e p a r a t e  a c c o u n t  
we re  a r e g i s t e r e d  open-end  i n v e s t m e n ~  c o m p a n y  : 

" ( 1 )  Sec t ion  7 ; 
" ( 2 )  Sec t ion  8 e x c e p t  to t h e  e x t e n t  m a d e  app l i cab l e  by p a r a g r a p h  (b )  of  

t h i s  R u l e  ; 
" ( 3 )  Sec t ion  9 b u t  on ly  to t h e  e x t e n t  t h a t  a c o m p a n y  s h a l l  n o t  be s u b j e c t  

to t he  r e s t r i c t i o n s  of  Sec t ion  9 ( a )  (3) 'by v i r t n e  of t h e  s t a t u s  o f  p e r s o n s  w h o  
do no t  p a r t i c i p a t e  in a n y  w a y  in t h e  o p e r a t i o n s  o~ or  s a l e s  of  i n t e r e s t s  in  the  
s e p a r a t e  a c c o u n t  ; 

" ( 4 )  Sec t ion  10 b u t  n o t  p a r a g r a p h  ( f )  t h e r e o f  ; 
" ( 5 )  Sec t ion  13 (a )  p r o v i d e d  t h a t  the  C o m m i s s i o n  is  not i f ied  in w r i t i n g  a t  

l e a s t  60 d a y s  p r io r  to a n y  p r o p o s e d  c h a n g e  in  i n v e s t m e n t  policy,  a n d  t h e  
C o m m i s s i o n  does n o t  in i t s  d i s c r e t i o n  w i t h i n  30 d a y s  of  r e ce ip t  of  s u c h  no t i ce  
cond i t i on  or  l imi t ,  in r e s p e c t  of  t h e  p ro p o sed  c h a n g e  in i n v e s t m e n t  pol icy,  
t h e  e x e m p t i o n  o t h e r w i s e  p r o v i d e d  by t h i s  R u l e  ; 

" ( 6 )  Sec t ion  14 (a )  p r o v i d e d  t h e  i n s u r a n c e  c o m p a n y  o f  w h i c h  t h e  s e p a r a t e  
a c c o u n t  i s  a p a r t  sh a l l  h a v e  (a )  a c o m b i n e d  c a p i t a l  a n d  s u r p l u s ,  i f  a s t o ck  
c o m p a n y ,  o r  (b)  a n  unassibcmed s u r p l u s ,  i f  a m u t u a l  c o m p a n y ,  o f  n o t  l ess  
t h a n  $1,090,000 a t  t h e  t i m e  of  t h e  f i l ing o f  the  no t i f i ca t ion  p r o v i d e d  f o r  by 
p a r a g r a p h  (b )  (1) he reo f .  

" ( 7 )  Sec t ion  15 ; 
" ( 8 )  Sec t ion  16; 
" ( 9 )  Sec t ion  1 7 ( d ) ,  to t h e  e x t e n t  n e c e s s a r y  to p e r m i t  c o n t e m p o r a n e o u s  

p u r c h a s e s  o r  c o n . t e m p o r a n e o u s  s a l e s  on b e h a l f  of  t h e  s e p a r a t e  a c c o u n t  a n d  
o t h e r  s e p a r a t e  a c c o u n t s  a n d  t h e  g e n e r a l  a c c o u n t  of  t h e  i n s u r a n c e  c o m p a n y  of 
t h e  s a m e  c l a s s  or  s e r i e s  o f  s e c u r i t i e s  o f  t h e  s a m e  i s su e r .  

" ( 1 0 )  Sec t i o n l 7 ( f )  ; 
" ( 1 1 )  S e c t i o n l S ( i )  ; 
" ( 1 2 )  Sec t ion  19 ; 
" ( 1 3 )  S e c t i o n 2 0  (a )  an d  (b)  ; 
" ( 1 4 )  Sec t ion  22 o t h e r  t h a n  p a r a g r a p h s  (c) a n d  (g)  t h e r e o f  ; 
" ( ]  5) Sec t ion  24 ; 
" ( 1 6 )  Sec t ion  2 7 (c )  ; 
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" (17 )  Sect ions  30 a n d  31 (a )  except  as  p rov ided  by p a r a g r a p h  (b)  of th i s  
Rule  ; and  

" (18 )  Sec t ions32  ( a )  and  (b ) .  
'" (b)  .~ny i n s u r a n c e  c o m p a n y  which  m a i n t a i n s  or  p roposes  to m a i n t a i n  a sepa- 

r a t e  accoun t  w i th  r e spec t  to which  exempt ion  f r o m  reg i s t r a t ion  u n d e r  th is  Rule  
is c la imed  shal l  : 

" ( 1 )  file w i t h  the  Commiss ion ,  w i t h i n  t h i r t y  days  a f t e r  the  effective date  
of  th i s  Rule or  w i t h i n  th i r ty  days  a f t e r  the e s t a b l i s h m e n t  of such s e pa r a t e  
account ,  wh icheve r  is  later ,  a not i f icat ion on ~ o r m  N - 6 E - 1  which  identif ies 
such  s epa ra t e  account ,  

" ( 2 )  file w i t h  the Commission,  a r epor t  on F o r m  N - 6 E - 2  wi th in  three  
m o n t h s  a f t e r  filing the not iSea t ion  r e f e r r ed  to above;  p rovided  t h a t  if the 
fist:el yea r  of the  s e p a r a t e  account  ends  :within th i s  th ree -month  period, the 
F o r m  N - 6 E - 2  r epo r t  m a y  be li]ed w i t h i n  th ree  m o n t h s  a f t e r  the end of such 
fisca'l year ,  

" ( 3 )  file w i t h  the Commiss ion,  such  a n n u a l  a n d  o the r  r e p o r t s  and  shal l  
nminl.~dn such  records  wi th  respec t  to such s e pa r a t e  .account as  the Commis-  
s ion shal l  pl'eseri.be by ru les  p u r s u a n t  to Sect ions 30 and 31 of the Act  as  
a p p r o p r i a t e  in v iew of the c h a r a c t e r  of the s e pa r a t e  account  and  i ts  opera-  
l ions  and as  n e c e s s a r y  or  a.ppror)rb~te in the public in te res t  or  fo r  the pro-  
tc~:tion of i n v e s t o r s ;  provided that ,  except  a s  may  o the rwise  be provided i~ 
e i t he r  such  ru les  or  in th is  Rule  or  in the F o r m s  fo r  r epo r t s  prescr ibed  by the  
Commiss ion ,  the  p rov i s ions  of  Reg~flation 8B under  the Act  sha l l  be appli- 
cable. Records  reqni red  ~o be maint.ained p u r s u a n t  to such  ru les  sha41 be 
snbje(: t  to the r e q u i r e m e n t s  of Section 31. (b)  of  the  Act. 

" ( 4 )  in the  case of a con t rac t  tha t  p rovides  for  the al locat ion of contr i lm- 
l ions  to ~he s e p a r a t e  account  in connect ion w i th  a pension or  p rof i t - shar ing  
p l an  t lmt  p rov ides  fo r  employee benefits which  m a y  va ry  to reflect the in- 
v e s t m e n t  r e su l t s  of the  separ:~te account ,  such insu rance  company  sha.ll de- 
l iver  to every employe r  to which  such a con t rac t  h a s  been i ssued a copy of 
a s t a t e m e n t  in w r i t i ng  se t t ing  .forth, to the ex ten t  applicable,  (A) t ha t  the 
benefi ts  to he received by the  employees  will no t  he paid  in any  fixed do l l a r  
a m o u n t ,  and wil,l va ry  to reflect the  i nves tmen t  exper ience  of the s e pa r a t e  
¢~cc~unt ; (,B) t h a t  .the i nves tmen t s  h~ld in the s e pa r a t e  account  wil.1 include 
e o m m o n  stock.s and  o ther  equi ty  i n v e s t m e n t s  which  m a y  be changed  f rom 
t ime  to t ime ; and  (C) the essent ia l  f e a t u r e s  of  the ,procedure to be fol lowed 
by  the  i n s u r a n c e  company  in de t e rmin ing  the dol lar  a m o u n t  of such var iab le  
benefits .  The  i n s u r a n c e  eompnny  shal l  r ecommend  to the  employer  t h a t  such 
s t a t e m e n t  shouhl  be t r a n s m i t t e d  to covered em,pIoyees, and  file such state-  
m e a t  wi th  the Commiss ion  wi th in  10 days  aft:er del ivery to any  employer,  
a n d  
.-" " ( 5 )  file w i th  the  Commiss ion ,  wi th in  10 days  a f t e r  del ivery to an em- 
ploys:r, a copy of every  document ,  or por t ion thereof ,  re la t ing  to the sepa ra te  
acco~mt or  the  in te res t s  or  pa r t i c ipa t ions  therein,  t h a t  has  been fu rn i shed  
b y  ~he i n s u r a n c e  com pany  to an  employer  fo r  t r a n s m i s s i o n  or  which  n m y  
reasonatf ly  be expected to be t r a n s m i t t e d  to employees  ; 

" ( e )  A s e p a r a t e  accouut  shal l  be ent i t led to the exempt ions  provided by para -  
gra,ph (a )  of th i s  .'Rule ou'ly i f :  

" ( 1 )  the  s e p a r a t e  account  is a legally segrega ted  a s se t  account ,  the  as-  
se t s  of which  have  a va lue  a t  leas t  eqnal  to the  rese rves  and o the r  con t rac t  
lia,ldlities witll  respec t  to such  accom]t,  a n d  t h a t  por t ion  of  such  asse ts ,  
w h i c h  has  a va lue  equal  to the rese rves  and  o the r  con t r ac t  l ialdl i t ies  of such 
,qceonnt, is  not  chargeable  w i th  l iabi l i t ies  a r i s i n g  out  of any  o the r  bus iness  
w h i c h  the i n s u r a n c e  company  m a y  conduct  : provided t h a t  th is  condit ion need  
n o t  be sat isf ied unt i l  six m o n t h s  a f t e r  the effective date  of  th is  rule.  

" ( 2 )  any  con t rnc t  wh ich  .provides fo r  el'location of  con t r ibu t ions  to t h e  
s e p a r a t e  account ,  au tho r i ze s  the  con t r ac t  bo lder  to direct  that. a s se t s  held in. 
t h e  s epa ra t e  :account appl icable  .to the con t rac t  ( o the r  t h a n  a m o u n t s  which.  
p u r s u a n t  to the contract ,  have  been ,~llocated to provide  r e t i r e m e n t  benefits 
to  indiv idual  employees)  be w i t h d r a w n  or  t ransfer . red,  a l t hough  such  con- 
t r a c t  m a y  (A) .limit the a m o u n t  t h a t  may  be t r a n s f e r r e d  in ~ny  one m o u t h  to  
Che g r e a t e r  ~f (i) $:1.090.000 or  (ii) 5% of th~ va lue  of the con t rqc t  ho lder ' s  
i n t e r e s t  in the s epa ra t e  accoun t  a t  .the t ime the  or ig ina l  r e q u e s t  fo r  wi th-  
d r a w a l  o r  t r a n s f e r  is  made  and  (B)  impose  a s u r r e n d e r  e imrge not  to exceed 
2 pe rcen t  of  the  a m o u n t  t r a n s f e r r e d ,  provided .that t he  s u r r e n d e r  charge  in 
excess  of 2 pe rcen t  of  the a m o u n t  t r a n s f e r r e d  m a y  be imposed  if .the sales load 
and  s u r e n d e r  charge ,  in the  aggregate ,  do no t  exceed 6 percent .  
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" ( d )  '~Separate account , '  a s  used in th i s  Rule,  sha l l  m e a n  a f u n d  es tab l i shed  
and  .mainta ined 'by ~n i n s u r a n c e  c o m p a n y  p u r s u a n t  to the  l a w  of  any  s t a t e  or 
t e r r i t o ry  of the  Uni ted  S t a t e s  or  the  D i s t r i c t  of  Colum~bia, u n d e r  which  income, 
gains,  and  losses, ,whether  o1" no t  realized, ,from asse t s  a l located .to such fm~d, are, 
in  accordance  w i t h  the a,pplicable contr-~ct, credi ted to or  cha rged  ag a in s t  such  
f u n d  w i t h o u t  reg~a.rd to o the r  income, gains ,  o r  losses  of  the i n s u r a n c e  company.  

" ( e )  ' I n s u r a n c e  company, '  a s  .used in th i s  Rule, sha l l  have  the s ame  m e a n i n g  
as  t h a t  p re sc r ibed  in Section 2 ( a )  (17) of the Act ."  

T h e  t ex t  of p roposed  amen d ed  Rule  156 unde r  the  Secur i t i e s  Act r e a d s  a s  
fo l lows  : 

"PROPOSED R U L E  156 ,  AS A~[ENDED 

"PROPOSF~D RULE J56 .  DEFINITION OF ~TRANSACTIONS BY AN ISSUER NOT INVOLVING 
ANY PUBLIC O]~'FERINO j IN SEO-PION 4 (2) AND OF ~SALE~' 'OFFERs' ~O~ffEl¢ TO 
SELL,'  ANt} 'O~'FEI~ FOR SALE' FOR PURPOSES OF SECTION 5, IN CONNECTION 
V¢ITH SEPARATE ACCOUNTS EXE.~IPTED RY RULE 3C--3 OR RULE 6E--1 UNbER 
T]:IE INVESTMENT CO~[PANY ACT OF 1940  

" ( a )  The  p h r a s e  ' t r a n s a c t i o n s  by an  i s suer  no t  involving any  public  offer ing '  in 
Section ~(2)  of the ~kct sha l l  inc lude any  t r a n s a c t i o n  wi th  an  employer ,  em- 
p loyers  or pe r son s  act ing on the i r  beha l f  (he re in  called the employer ' )  where -  
by  an i n s u r a n c e  company  offers, p u r s u a n t  to a cont rac t ,  i n t e r e s t s  or  pa r t i c ipa -  
t ions  in a s e p a r a t e  account ,  which  mee t s  the condi t ions  and  l imi t a t ions  se~, f o r th  
in Rule  3c-3 or  Ru le  6e-1 u n d e r  the I n v e s t m e n t  Co mp an y  Act of  1940, prov ided  
t h a t  : 

" (1 )  Such con t rac t  is neg(>tiai:ed wi th  such  employer  fo r  the benefit  of 
a t  l eas t  25 eml)loyees, p rovided  f u r t h e r  tha t ,  in lhe case of  a con t r ac t  w h i c h  
covers  self-employed individual]s and  owner -employees  some or  all of  w h o m  
are  employees  wi th in  the  m e a n i n g  of Section 401 (e) of the  Int~_.rnal Revenue  
G~)de, each p a r t n e r s h i p  or  sole p r o p r i e t o r  employs  a t  leas t  25 employees  in- 
c luding .~uch self-employed ind iv idua ls  and  owner -employees ;  and 

" (2 )  Such con t rac t  is no t  adve r t i s ed  in a n y  w r i t t e n  communie- t t ion  which,  
i n s o f a r  as  it re la tes  to i n t e r e s t s  or  p a r t i c i p a t i o n s  in ,q s epa ra t e  account ,  does 
more  t h a n  ident i fy  the  i n s u r a n c e  company,  s ta te  t h a t  it i s  engaged  in the  
bus iness  of wr i t i n g  such  contrac ts ,  sets  f o r t h  a br ief  descr ip t ion  of  the 
n a t u r e  of the  s ep a ra t e  account  a n d  of the basic  p rov i s ions  of  the  contrac t ,  
and  invi tes  i nqu i r i e s  in r e g a r d  thereto.  The  l imi t a t ions  of t h i s  c lause  simlI 
no t  apply  to disclosure  m a d e  in the  course  of d i rec t  d iscuss ion  or  negot ia-  
t ion of such  contract .  

" ( b )  F o r  p u r p o s e s  only of Section 5 of the  Act. no 'sale. '  'offer, '  'offer r,:, ~ell,' 
o r  'offer f o r  sale '  shal l  be deemed to be involved  so f a r  a s  an  employee is con- 
cerned ( w h e t h e r  o1" not  tbere  is  a public  offer ing to the  employe r ) ,  wl~er~-, si te-  
ca t ions  of employee con t r ibu t ions  a r e  made  to a s e p a r a t e  account  en t i t l ed  to 
the  e x e m p t i o n s  provided by Rule  6e--1 unde r  the  I n v e s t m e n t  Co mp an y  Act  of 
1940 p u r s u a n t  to a con t rac t  which  mee ts  the condi t ions  and l imi t a t ions  set  f o r t h  
in s u b p a r a g r a p h  (1) of p a r a g r a p h  (a )  of  th i s  Rule, provided t h a t :  

" '(1) The  employer  does no t  engage any  p e r so n  for  the p u r p o s e  o£ in- 
ducing employees  to pa r t i c ipa t e  m~der such con t rac t  or in a p lan based  on 
such con t r ac t  or  of induc ing  any  elect ions on the  p a r t  of employees  u n d e r  
such con t r ac t  or  in such  p lan  ; and  

(2) Any sol ic i ta t ion of  individual  employees  by or  on i)ehalf  of the in- 
su r ance  c o m p a n y  is l imi ted  .to d i seus ions  w i h t  the  employer  and  to f u r n i s h -  
i n s  the employer  wi th  e x p l a n a t o r y  documen t s  as  r equ i red  or  con templa t ed  by 
Rule  6e-1 unde r  the I n v e s t m e n t  Company  Act, or  g iv ing oral  exp lana t ions ,  
inc lud ing  a n s w e r i n g  of  quest ions ,  a t  mee t ings  of g ro u p s  of employees  ar- 
ra:nged by the  employer  a n d  no commiss ions  a re  paid  to the  p e r so n s  res 'ponsi- 
ble fo r  d r a f t i n g  the e x p l a n a t o r y  documen t s  or  fo r  induc ing  any  election on 
the p a r t  of  the employee ; and  

" ( 3 )  The  employer  m a k e s  a s u b s t a n t i a l  con t r ibu t ion  to the  overall  pen- 
sion and prof i t - shar ing  p r o g r a m  of wh ich  the  con t r ac t  is a par t .  An em- 
p loyer ' s  con t r ibu t ion  sha l l  be deemed ' subs tan t i a l , '  as  used  in th i s  Rule,  
if  the  overa l l  pension and  p rof i t - sha r ing  p r o g r a m  applicalde to the  emplc, yees 
covered by the  p r o g r a m  can  be reasonai) ly  expected to provide  fo r  a c r ,  ntr i -  
bur ied  by the  employer ,  over  a per iod  for  wh ich  the  p r o g r a m  m a y  reason-  
ably be expected to be in opera t ion ,  wh ich  in the  aggrega te  is a t  l eas t  ha l f  
as  m u c h  as  t he  con t r ibu t ions  made  by the  employees.  The  foregoing  requ i re -  
m e n t  sha l l  be deemed to have  been sat isf ied i f  the  employer  has  in t he  pre- 
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ceding five fiscal years ,  or  since the  incept ion  of the p rogram,  if less t han  
such  five years ,  con t r ibu ted  in the  a g g r e g a t e  a t  l eas t  hal f  as  much  unde r  
such  p r o g r a m  a s  have  the  employees  and  the  bas i s  fo r  de te rmin ing  cont r ibu-  
t ions  h a s  no t  been changed  since such p a s t  con t r ibu t ions  were  made  to re ,  l u t e  
t he  employe r ' s  s n t i c i p a t e d  cont r ibu t ions .  At  t he  inception of a p r o g r a m  a n d  
a t  a n y  t ime t h e r e a f t e r ,  n o t w i t h s t a n d i n g  t h a t  the  aggrega te  con t r ibu t ions  
by ¢he employe r  d u r i n g  such five y e a r  (o r  s h o r t e r )  period do not  a m o u n t  
to a t  leas t  h a l f  as  much  u n d e r  such  p r o g r a m  as  w a s  con t r ibu ted  by the  
employees,  or  t h a t  the  bas i s  fo r  d e t e r m i n i n g  con t r ibu t ions  has  changed,  
a w r i t t e n  cer t i f icate  by a m e m b e r  of the  Amer i can  Academy of Aetua.ries, 
p r e p a r e d  in aecordam 'e  wi th  genera l ly  accepted ac tua r i a l  s t anda rds ,  s t a t i ng  
t h a t  the  emp loye r ' s  con t r ibu t ion  can  r e a s o n a b l y  be expected to be at l eas t  
h a l f  as  m u c h  a s  con t r i bu t i ons  to be made  by the  employees  over  a per iod 
f o r  wh ich  the  p l an  m a y  r e a s o n a b l y  be expected to be in opera t ion  and s t a t i ng  
the  bas i s  thereof ,  sha l l  be p r i m a  facie evidence of sa t i s fac t ion  of the require-  
m e n t  of th i s  s u b p a r a g r a p h  at  t h a t  t ime and  for  the ensu ing  year.  A copy 
of  each such  cer t i f icate  sha l l  be filed wi th  the Commiss ion  as  an exhib i t  to 
t h e  not i f icat ion or  r e p o r t  nex t  fo l lowing  such  certificate, liled p u r s u a n t  to 
p a r a g r a p h  (b)  of  Rule  6e-1 unde r  the  I n v e s t m e n t  Company  Act of 19'I0." 

All in t e res ted  p e r s o n s  are  invi ted to subm i t  v iews  and comments  on proposed  
Rule  6e-1 unde r  the  I n v e s t m e n t  C om pany  Act  and  the proposed a m e n d m e n t  to 
R u b  ~ 156 under tlm 8ecm'ities Act. Written statemc.nts of views and comments 
in r e spec t  of the  p roposed  Rule  and the  proposed a ,nendmen t  should  be sub- 
m i t t e d  to the Secur i t i e s  and  E x c h a n g e  Commiss ion ,  Wash ing t (m,  D.C. 20549 on 
or  be fo re  Apr i l  8, 1969. All such  com nm ni ca t i ons  will be or.citable for  public 
inspect ion.  

By the  Commiss ion .  
ORVAL L. DuBo l s ,  Secretary. 

Mr. BUDa~'. Overall, it seems to me that the proposMs which we 
advanced at, the last session of Congress might more effectively insure 
fair  treatment 'to investnleut company shareholders. 

On the other hand, euactment of S. 34 would accomplish a great 
improvement over the present situa£ion and would constitute an im- 
portant  reform. Consequently, if ~his committee prefers to accept 
S. 34, I would gladly accept .that decision and support that bill. 

Senator Wr~,ma~s. I f  you can just pause there a moment, let us 
get, the full impot~t of that. [Reading to himself.] Thank you. 

Mr. Bmxm. S. °96 &ffers from S. 34, as I understand it, in only 
two respects: First ,  it would substitute the complete repeal of section 
o~(d),  which, in effect, requires resale price maintenance in the sale 
of mutual fund shaa'es, for the provision I have discussed, granting 
jurisdiction .to the National Association of Securities Dealers, Inc., 
over such charges, subject to Commission oversight; and, secondly, 
it would, t~s the Conunission originally proposed, diminate the so- 
eal]ed front-mid load nrther than spreading it over a g-year period. 

The Commission has not had an opportmlity to arrive at ~ deter-, 
raination with respect, to the comparative merits of these two bills. 
My own personal view is that  I prefer S. 34, since I am unable to 
foresee completely tlm consequences which a complete repeal of sec- 
tion 22(d) would have on the distribution and sde of mutual fund 
shares. I also feel the committee's action to be a fair  compromise of 
the fron,t-end load. 

INSIDER TP~DllgG 

The matter of so-called insider trading has attracted considerable 
attention recently, primarily becau~ of the fact that  severM hnpor- 
ta-nt cases involving that question have been decided within the last 
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~6 months. Consequently, it seems appropriate to discuss it briefly 
today. 

At  the outset, I would like to make it very clear t.h~t the principle 
tha~ corpora~te insiders who trade on the basis of material informa- 
tion which has not been disclosed, violate section 10 (b) of the Securi- 

:~ies Act and rule 10b-5 thereunder is not something which the Com- 
luission recently invented. 

This principle has its roots in the common law and was applied 'by 
.the Supreme Comic o.f the United States as long ago as 1909. Rule 
10b-5 was adopted in 1949. In  the Conunission's first formal opinion 
.construing this rule, it held that the failure of •corporagion to dis- 
.close ma, terial facts when purchasing its own stock in an organized 
s t ~ k  market violated the rule. In 1951, Chief Judge Leahy of the 
U.S. District, Come for the District of Delaware put the matter in the 
~ollowing brief and forceful terms : 

The  ru le  is cIear. I t  is u n l a w f u l  fo r  ,'m insider,  such as  a m a j o r i t y  stock- 
iholder, to p u r c h a s e  the s tock of m in o r i t y  s tockholders  w i t h o u t  disciosing mate-  
r ia l  fac t s  affect ing the va lue  of the  stock, k n o w n  to the  m a j o r i t y  s tockholder  :by 

• v i r tue  of h is  ins ide  posi t ion bu t  no t  k n o w n  to t he  sell ing minor i ty  stock- 
hoders,  which  i n f o r m a t i o n  wt>uld have  affected the  j u d g m e n t  of  t he  sellers.  

While the basic principle is thus cleat' and well settled, its ~pplica- 
tiou in specific cases has continued to present interesting and i m p o f  
:tan~. questions. These include the question of who is ~n insider, what 
information is material, ~nd when is such informatioll deemed to be 
.disc] osed so that insiders m~y trade. 

I t  w~us clear from the outset that  corporate otficers, directors, qnd 
controlling stockholders, ~s well as ~lm corporation itself when buying 
its own stocks, are insiders. 

This list, however, is not exclusive. In  1961, the Commission in the 
.Uady. Roberts case, held. in effect., that any person who had a relation- 
.ship with a corporatJon'givhlg access directly or indirectly to infor- 
mt~tion intended to be available only for a corporate purpose ,and not 
for t.he personal benefit of anyone, could not trade on the basis of 
such information if it was material, and applied this rule to a broker- 
age firm which had a representa.tive on the board of directors of a 
.corporation. This formulation was accepted by the Court of Appeals 
for the Second Circuit in the well known Texa.s Gulf S'ubphur case. 
The same b~ic  principle was applied 'by the Commission to a pro- 
spective underwriter who received material information in that  ca- 
pacity in the Mer'r.lZl L!/~eh ease. 

The question of wt[,ot information is material is somewhat more 
difficult, since the answer depends to a large degree upon the facts of 
the particular case. 7he courts have e, enerally applied two alterna- 
tive phrasings of the sta.ndard of materi~lity in eases under the nile: 
First, that  the information be of such a nature that it would be im- 
pol~caat to a reasonwble investor, arid secondly, that  "in reasonable and 
objective contemplation" it might affect the market price of the 
stock. 

In  the cases so far decided, including the recent eases, there has 
been little question that the information was not only important but 
rather strikingly so. 

The Uady, Rober.ts case involved a cut in the quarterly dividend 
from 62;/~ cents to 371/~ cents~ the Texas Gulf case involved an extraor- 
dinary mineral discovery; the Mer.Nll Ly~,eh ease involved a sharp 
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decline in the company's earnings; a.nd the recent Van Alstyae, Noel 
case involved a fivefold increase in the earnings of the company 
involved. 

I t  probably is not practic,~b]e, however, to fraane a definitive defhfi- 
tion which will make clear in every instance what information is ma- 
terial and what is not. In  the context of a particular c.ase, however, it 
is possible in the exercise of reasonable judgment to make such ~ de- 
termination. In  that  respect, the concept of material haformation has 
been likened to the situation described by Mr. Justice Stewart in one 
of the obscenity cases in the Supreme Court. He there stated th~tt he 
was not attempting to define "hard-core pornography" and then con- 
timmd by saying : 

P e r h a p s  I could neve r  succeed in intel l igibly doing so. B u t  I k n o w  i t  w h e n  I 
see it. * * * 

The question of when information is "disclosed" for the purpose of 
the insider-trader decision was considered in tile Texas Gulf ~S'.u, lph.u.r 
case. The court of appeals held that before insiders may act upon ma- 
terial information, such information must have been effectively dis- 
closed in a manner suttieient to insure its availability to the investing 
public. 

The court said that  at a minimmn this did not occure until the news 
could reasonably have been expected to appear over the medimn of 
widest circulation--the Dew Jones broad tape This ~rt icul .ar  rulin o. 
is the subject of a pet~t on for certmrari now pending in the U.~. 
Supreme Court. 

The Texas Gulf S,u, lph,~er c~se also involved the importaatt question 
of whether or not an insider who himself cannot trade because he has 
material m~disclosed inside information can pass the information 
on to others in order that  the..y ~lay make use of it. 

The court held that  the g~v~ng of such "tips" was likewise a viola- 
tion of the act m~d the rule. The Mev;'ill Zy~zeh case presented a sim- 
ilar pro,blem in that  certain of the respondents there stipulated to a 
fh~ding that they htxd p~tssed on materiM undisclosed inside informa- 
tion to certain large institutional customers. 

The Commission held, in accordance with the decision in the Texas 
Gulf case, that this ~lso was ~ violation of the rule. The Me~vqZl L?¢nch 
ease also presented the question, which was referred to in the Texas. 
GuZf Szdphv/r case, but not there presented or decided, as .to whether 
a person who receives such a tip violates the rule i f  he acts on it 
whole the information is still undisclosed. That phrase of the Me.frill 
Lynch case is now pendin~ before a Commission hearins officer and may 
be expected, in d~(e course, to come before the Conmaission, and conse: 
quently it would not be approriate for me to discuss it here. 

The fact which I earlier rei~erred to, that, largely by eoincideaee, 
severM importa~nt c~s¢q in~ oh ing insider tradinff l~ave been decided 
b.y the comics and the Commission withh~ the las t6  months has given 
r~se to some concern in the financial community that corporate ofli- 
ciMs e~n no longer disclose information to interested financial ana- 
lysts, stockholders, ,~nd othm~ unless they make it the subject, of a 
public release, and that  a desirable flow of corpora,re inform~stion 
wii1 thereby be restricted. In  my view this concern is unwarranied. 

Adthough it appears that  for a while la,qt summer and fall, ce~,ain 
corporate offieiMs and their counsel reacted and, in my view, over- 
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reacted in .this direction, I believe it is now coming to be recognized 
,that the principles aamounced in .the Texas Gulf Sulphu~ ~ and ot!~er 
eases will not unduly restrict the flow of corporate information; on 
.the contrary~ they sholfld increase and expedite t h~xt flow. 

I f  hxaiders were in a posi,tion to ~rade upon material m~disclosed 
infolwaation, they would have an incentive to delay or m.tmip~flate 
disclosure in order to take advantage of the information. Since, how- 
ever, recent cases have determined that  they are not entitled ~o tr~cle 
on this information, they have an incentive to disclose it promptly 
so that  any transaetiort which they may wish thereafter to have will 
not raise ~ question as to a possible violation of rule lOb-5. 

Thus, the decisions in the insider-trading area reinforce the polic 3 
of the New York Stock Exchange as restated .this summer that a.ny 
eorpora£ion whose stock is listed on the exchange is expected to reM, se 
promptly any information which might reasonably be expected to 
~ffect the marke,t for its secm'ities. 

Moreover, ,as various members of the Commissiolt and its staff have 
made clear in recent public discussions of the question, the princildes 
announced hi these eases do no.~ prevent corporations from discu,:~smg 

• 7 ~  l ~  their affairs with shareholders or secnmty anal) at.s, provided that u : 
material undisclosed information is dis;elninated publicly to all il~'- 
vestors rather than being commmxicated to a few. In  determining 
what information may be given to persons who inquire, a useful .a'uide- 
line is whether or not the corpora.lion would be willing to disclose 
tlfis informatiou to any interested person. Information which a ,-or- 
potation has determined to keep ~e.ret is more likely to be mat0:-.ial 
nside information. 

Thus, I believe that the principle which has been developed bv tl~e 
Commission and the courts over the years with respect to the us:~. and 
~buse of materiM inside informa.tion will not only improve the quan- 
t i ty and qu~i~y ~f disclosures in our securiqty markets but will c,.tso 
contribute sign~fic~ntly to the maintenance of "fair and honest m arkera 
and .to the presentation of hwestor confidence in those markets. 

After  ,all, if the ordinal T investor is to get the impression that in- 
siders and professionals can deal with him on the basis of iml),~rta,nt 
haformation not available to him, he might well conclude that. d~e 
securities markets were a safe pla.c~ olfly for insiders and pr~fes- 
sionMs. Such a conclusion would of course inflict grave harm upon 
oltr markets and the economy, a.nd the Commission will continue .to 
do its best to make sure that such conditions do not prevMl. 

REPORTING :FOR CONGLO}f_ERATIg C0}£PANYES 

The rapid incre~e in recent years in the nnrnber of companies of 
the conglomerate type was brought forcibly to public attention by 
testimony given before the Senate Subconnnittee on Antitrust. an[l 
Monopoly in 1965. In  response to an inquiry from the subconnnittee, 
the Commission submitted a memorandum in which its discl,sure. 
requirements were explained and some of the accounting problems 
involved in refining and extending those requirements wer~ discussed. 

I t  was pointed out that  the Commission had for many yeses re- 
quired companies, whose business consists of the production or dis- 
tribution of different kinds of products or the rendering of di fferent 
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kinds of semdces, to include in most registration statements filed under 
the 1953 a~d 1936 acts information rea'ardin~ the relative importance 
,of each product or service or class of snmlar products or services 
which contributed 15 perem~t or more to the gross volume of business. 

In  ~fay 1966 former ChMrm~m Cohen, in an address before the 
19th Annum Conference of the Financial AnMysts Federation, dis- 
-cussed t.he need for more informati~,e linaneiM reporting for the eon- 
.~'lomerate company, which he defined as a la.rge corporation eng.~in~ 
in a nmnber of d~stmct ]mc~s of business under the same corporate 
re, of. Following this di~ussion, Chairman Cohen was invited to testify 
on tMs subject be:fore the Antitrust and Monopoly Subcommittee. In 
Ms testimony he en~phasized thaL the SEC's interest in the problem 
was to seem:e adequate disclosure by companies of this type for the 
benefit of investors. 

During the smmner of 19(;6, at the Chairman's request, the z-kICPA 
Conmnttee on ]~e]a~ons w~th the SEC aa~d Stock ?~xe.h~mges made a 
survey of |he problem ~md at the end of September issued its report. 
At  about ,this time the Financial Executives Institute proposed to the 
Commission that, the institute finance a t.horough study of reporing 
:for diversified eoml?~mies. 

This proposal was endorsed by the Commission, and its chief ac- 
countant was designated as a metal)or of an advi.sory committee made 
up of represm~tatives of organizations concerned with the improve- 
anent of corporate reporting. 

Dr. Robert K. Mantz, professor of accountancy at the Univel~ity 
of Ill inois, was eng,~g'ed go conduct the study. A summary of the work 
and reeommenda'tions was completed in December 1967")md the cons- 
ldete report was published in June 1968 under the title "Financial 
Reporting by Diversified Companies." 

]rn the meantime others had become interested in the general m'ob- 
• em A subc'(mnmttee of the ~kceountino" Principles Board encouraged 
b th • " " ' ~ , y . e  SEC., released a statement m September 1967 encouraging ae- 
.countants to support improved disel.osure practices. The NatibnM 
Association of Accountants also completed a study on the subject 
)vlLicu was published in April 1968 under the title "ExternM l~eport- 
.rag for Segments of a Business." 

One other eol~eribution in this area deserves mention here. Profes- 
sors at tim Gr~-~duate School of Business Administration of Tulane 
:[h~iversity organized an excellent 2-d~y seminar~ which was conducted 
in November 1!)67 with the participation of many prominent persons, 
including the chief ,~ecountant of the Conm~isslon. The papers pre- 
sented were published in April 1968 under the title "Public Report- 
ing by Conglomerates-- the Issues, the Problems, and Some Possible 
Solutions." 

NVir, lt all of this materiM available, much of it stimulated by elm 
Commission's interest in the subject, the Commission and its staff 
undertook to develop amendments of its rules so as to elicit additioual 
inform,~f~on from di~ersified or conglomerate companies which will be 
mea.ningful to investot,~ but not, m~duly burdensome to the companies. 

Proposed revisions of item 9 of form S-1, item 5 of :form S-7, and 
item 3 of form 10 were published for comment in Securities Act Re- 
]e~se No. 4922 oft September 4, 1968. Over 300 comments were received 
on the proposals. After consideration of the comments the s~aff made 
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certain changes in the proposed revisions. A revised draft  was a.1)- 
proved by the Commission on February 10 and w;~s republished for 
conmmnt on Febru~ry 18, with the period, within which to comment 
expiring on March 10, 1969. 

Senator WmLta~s. Will there be m~other provision and another. 
opportunity for comment after tha.t one, Mr. Chairman '~. 

Mr. B ~n)GE. I would think not, Mr. Chairman. 
Senator WrLLIA~S. This reminds me of tl m pleadings in the eomm,m. 

lgw before the Queen% Bench and the I¢Jug's Bench. I-tow ma.nv 
relou~tals were Mlowed, rebuttal, surrebutta,1, the sur-sur--where is t,l[e 
mid of the line on ~his '.~ 

~.'[r. ]3UDUE. I think the Commission made it quite ph~in ]~l the roles,,.: 
aeeoml?anying this last exposure of the rules tha,b it would not consicb.n' 
t~rther extensions of the time to comment. 

Senator WILLL~3rS. Thank you. 
~'.[r• I~TI)GE• Ill general, the description of business items in the:so 

forms as amended would require companies in more than one line ~,f 
business to disclose separate d~tt.a on sMes and revenues and ,~ defined 
net income of ~uty such line of bnsMess (a) which cont:ributed 10 1,er - 
cent or more to totM revenues, (b) which contributed 10 percent to the 
total income before income taxes and extraordim~rv items withoui: 
deduction of loss lines, and (o) which ha.s a loss wh{'ch equMs or ex- 
ceeds 10 percent of the income ~s specified in (5). Nepara.te r(~portin%'- 
for more than 10 lhles of business is not required. For companies whi-.l~ 
are not engaged in more than one line of business sel?a.rate reporting is 
required for the amount of sales or revenues for each l?roduct or service 
or e]ass of similar or related products or services which contriM-ted 
10 percent or more to the total of sale.s and revenues• In addition, in- 
formation is required to be reported regarding (a) the importance and 
the relationship to the registr,~nt of major customers or groups of cus- 
tomers, (b) the volmne of business and risks atten&mt upon forei,a'n 
operations, (o) competitive conditions within the iudustry, ~md (~t) 
any portion of the business subject to rm~egotiation of profits or termi- 
nation of contracts or subcontracts at, the election of the Government. 
Comparable proposals to amend disclosure requirements under anmm.] 
reporting forms have been deferred pending the completion of a dis- 
closure study which is currm~tly in progTess under the direction of 
Commissioner Wheat. 

W O R K L O A D  OF T H E  D I V I S I O N  O:F CORPORATE REGUI~AT£O/g 

As backo_'round to an understanding of the worldoad of the Divi- 
sion of Cor°porate Regulation it might be helpful to set fo~h  the aretx 
of its responsibilit.ies in assisth~g the Conm~ission in the administration 
of the Investment Company Act of 1940. This act provides for the 
registration ,and regulation of investment eompa~lies ~nd requires them 
to conduct their .all'airs hi accordance with the standards set forth 
therein. 

Init ial  registration of ~n investment company under the Investment 
Company Act recjuires the Division to make a carefafl analysis of the 
company's finanelM position, to review its corporate structure and the 
literature which it intends to use in selling its sh, ares to the public. 
Once an investment company has started in business, its investments, 
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selling practices, security issuances and transactions with affiliated per- 
sons must  be closely scrutinized to make em~ain they tom.ply with the 
provisions of this intricate statute. Any proposal to deviate from the 
prohibitions emunerated in the act requires Commission approwd as 
b e r g  in ~he public interest and the interest of hlvestors. 

t J u e  30, 1._ 66, there were 775 registered investment companies. 
Over the next 2 years the number of registerM investment companies 
increased by 192, jmnping  to 967 at June 30, 1968. Further ,  in the T- 
month  period ended January  31, 1969, an additional 128 companies 
registered, more than in any full prior fiscal year (except 1968) since 
the ~ct was passed. By January  31, 1969, tl~e number of registered 
companies had risen to 1,082, an increase of 307, or 38.6 percent more 
than  the June  30, 1966, figure. Dur ing  the 7-montl} period July 1, 1968, 
t.o January  31, 1969, the Division processed 580 beeurities Act regis-' 
t rat ion statements and posteffective amendments and some 91 appli- 
cations for exemption from various provisions of the get. I t  answered 
2,837 letters in connection with filings and in reply to conzressional 
~.nd shareholder inquiries relating to investment eompam~s or the 
arhMnistration of the act. 

I n  addit ion to the increased workload caused by the spectacular 
increase in the number of reo~istrants, the problem is fur ther  aggra- 
vated by the decrease of exper3enced staff pe}somml to process thecon-  
t inuall  increasing, number of filins's In  1966. when the Division was 
reorganized as it now operates, ~t was contemplated that  there would 
be 50 professional employees engaged in the processing of registra- 
tions, proxy statements and applications. However, because of budget- 
ary restrictions, only 38 are at the present time engaged h~ such work. 
Thus,  while the number of investment companies has risen almost 40 
percent, over the last 21/~ years, the number of professional personnel 
processing those registration statements has decreased by roughly 24 
percent over the same period. The loss of experienced personnel 
th rough  resignations has magnified the problem. Since January  1, 
1968, a total of 15 professional employees engaged in this work left 
the Division. In  addition, an Assoc3ate Dire&-or~ an Assistant Direc- 
tor, the Chief Counsel and the Assistant Chief Comlsel in the Divi- 
stun have left. Today, only 19 of the Division's personnel engaged in 
this  work have been employed in the Division more than 3 years. 

The  figures do not tell the entire story. Included in the nmnber of 
new filings are many which raise novel and complex re~da tory  as 
well as disclosure problems. These include the separate accounts of 
l ife insurance companies, dmd purpose funds, scholarship clubs, 
companies affiliated with bm~ks, companies designed primarily for 
inst, i tutional investors, companies which will invest solely or pre- 
dominant ly  in restricted securities, companies which invest in thinly 
t raded issues, companies which propose unusual performance fees, or 
companies which seek capital appreciation through short-term trading 
and the employment of unusual investment techniques such as short 
sales, leverage, writ ing and buying and selling options, et cetera. 

The  grea[:er volume, the increasing nmnber of filin~o's 1)resentin~ 
novel and complex problems together w~th the decrease m personnel~ 
h~ve substantiMly lengthened the period which now elapses between 
the  filing and the effective date of the Securities Act registration. At 
present  there are some lO5 investment company re~,istration slate- 
ments  in the process of revmw by the staff. I t  ~s not uncommon now, 
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l~.ecause, of the backlog, for a filing to simply stand in line waiting 
for review for a period of up to 3 months. The Division's branch chiefs 
estimate that  the garden variety filing now requires upward  of 4 
months before becoming effective. Other filings frequently require 
longer periods. 

In  order to at tempt to alleviate the situation, we have adopted eer- 
train procedures. Among other things, we already have substantially 
reprised the procedures for reviewh~g and commenting upon registrar- 
r.ion statements a~d proxy materials filed pursuant  Lo the requirements 
of the statutes. ~,~ e request that all lnaterial filed with the staff for 
revmw be appropriately marked to show changes from similar material 
previously reviewed by the staff. 

I n  place of customary letters of comment, the Division now fur- 
' nishes comments orally in most cases, either in person or by telephone. 

Where appropriate, it now responds to public inquiries for information 
by telephone or by a simple handwrit ten notation on the bottom of the 
incoming letter. ~imilarly, most requests for statutory interpretations 
received by the Chief Connse!'s office of the Division are answered by 
a short typewrit ten response at the bottom of the incoming letter Such 
letters are then photocopied for our files and the origin~lsare re~uriied 
to the sendet~. On occasion the Division requests that  counsel provide 
draf t  notices and orders for its use as a reference and point  of initial 
departure in connection with applications for exemption from provi- 
sions of the Investment Company Act. 

Each of these steps has proven a si~fificant timesaving device. How- 
ever, the vohune of the Division's work requires that  much more be 
done. For  this reason, and also to encourage a general improvement in 
r, he quality of investment company filings, the Commission ha.s directed 
that  guidelines for the preparation of the basic Securities Act and In-  
vestment Company Act registration statements for open-end and 
closed-end investment companies be published for comment. The guide- 
lines discuss the problems generally encountered by the staff in review- 
ing these registration statements and set forth the staff's suggestions 
as to how these problems should be resolved. We anticipate that  the 
guidelines will be of significant assistance to registrants and their 
coun.sel, thel-eby improving the quality of filings al~l reducing the time 
reqmred to be spent by the staff in examination and review. 

To deal more directly with delays in processing registration state- 
ments, the Division has dm~eloped a program for expediting the proc- 
essing of Securities AcE and Investment Company Act regulation state- 
ments. Because the Commission, as noted, bears regulatory responsi- 
bilities under the Investment Company Act, the procedures currently 
used by its Division of Corporation Fin'~mce :for expeditin~ registration 
st.aten~ents filed under the Securities Act of 1933 are not ~/hoily appro- 
priate for use by the Division of Corporate :Regulation. However, the 
processing of registration statements filed by investment companies 
may be expedited through other procedures. 

The Y)ivision is about to take two major steps :in an attempt to 
red u,,:e t he m <ran tin g bacld o~-. 

First,  the I)ivisior has desiszm-,d ,:heeklists which are intern-led to be 
comp]eted and transmitted, alop.~ w}th 'q)propriate registr~,ticm sta.te- 
anoints: o~.~. l~eimlf oi' all inrd.stme/~.t c'(~mpanies. Since, they will provide 
al~ opportunity for com~;el to (~cmsider in advance the @esticms which 
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the Division routinely r~tises in ~ts review, the checklists should serre- 
as an aid to counsel in preparing registration statements for im~est- 
merit conapanies. They should also result in improving the quality o f  
all investment company registration statements. 

Second, since tlle check lists are also designed to assist the staff in as- 
ceI't~tining whether the l'egafl~ttory provisions of the Investment C!ol~- 
p iny  Act and the rules thereunder have been comp]md with, the Di- 
vision, re]vir, g largely on the representations of counsel contained in 
the checlJ~sts, intends to gr'tnt exl.)endited treatment to those regis- 
tration statements which do not raise novel or complex questions and 
for which clear disclo,~ure precedent~s have been established. As the 
backlog is reduced, this procedure should also permit faster processing 
of t]~e ~'egistr,~tiou statements of those comp,nn~es which do not receive 
expedited tre~tment. The Commission release which contains copies of 
th~ checklists and expl~ins the p ro(tedures to be followed by the Di- 
vision of Corporate Regulation w~s issued tod~y and I would like to 
submit a copy ~!or the record. 

Se~ ator ~VII,I:,IA3[S. I t  will be received. 
(The following was received for the record:) 
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Investment Company Act of 1940 
Release No, 5632 

Securities Act of 1933 
Release No. 4955 

EXPEDITED PROCESSING OF REGISTRATION STATEMENTS AND OTHER 
PROCEDURES ADOPTED BY THE DIVISION OF CORPORATE REGULATION 

The Securities and Exchange Commission today invited the cooperation 
of the industry, the bar, underwritersp accountants and other experts in s 
program which will assist the Commission's staff in its processing of the 
increased volume of investment company registration statements end applica- 
tions involving registered investment companies. 

As set forth in Securities Act Release No. 4944 (January 15, 1969) 
the workload of the Commission's Division of Corporate Regulation has 
greatly increased recently due largely to the substantial increase in the 
number of companies registered under the Investment Company Act of 1940° 
The number of registered investment companies increased from 775 at June 
30, 1966 to 967 at June 30, 1968. During the fiscal year ended June 30, 
1968, s total of 167 compenies registered with the Commission under the 
Investment Company Act, more investment companies than registered in any 
fiscal year since the Act was passed in 1940. In the seven-month period 
ended January 31, 1969, additional companies registered, bringing the num- 
ber of registered companies at that date to 1,082, or an increase of 
39o6% over the June 30, 1966 figure° Investment companies file, in addi- 
tion to registrotion statements, pro~y state~ents and at least seven peri- 
odic reports with the Con~missiono This enormous increase in the number of 
investment companies and filings has been accompanied, due to budgetary cuts, 
by a substantial reduction of personnel in the investment company branches 
of the Division of Corporate Re~ulationo As s consequence, there have 
been lengthy delays in processing all investment company filings° 

While proposals for meeting this problem have been under constant 
study by the Commission and its staff and various steps have already been 
taken to that end, further measures are necessary to reduce the backlog. 
Statutory standards, of course, remain unchanged. Because the Commission 
bears regulatory responsibilities under the Investment Company Act, the 
procedures currently used by the Division of Corporation Finance (Secu- 
rities Act Release No. 4934, November 21, 1968) for expediting regis- 
trst~on statements filed under the Securities Act of 1933 are not wholly 
appropriate for use by the Division of Corporate Regulation° However, 
the processing of registration statements filed by investment compenies 
may be expedited through other procedures. Accordingly, the Division of 
Corporate Regulation has adopted the following procedures until such 
tlme as normal procedures may be resumed. 
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Mr. B~D~:. ~Vhile your staff asked me specifically to comment on 
workload problems of the Division of C-'orporate Regulation, I should 
like to point out that our other divisions and offices have similar 
problems. :ks a matter of fact, the Commission has some real back 
office proble:ns, too, as well as those of the industry with which it, deals. 

he D~vlsmn of Corporation Finance is confronted with a tremendous 
me.tease m the number of registration statements for financing 
than by investments., companies, in fiscal 196~, 1,534 were filed; in otherfiscal 
19.68:2,4~3 were filed, the highest number in the history of the Com- 
mlssJon and a 60-percent increase over 1967. In the 6 months ended 
Jmm 30, approximately 1,700 were filed. The percentage of these fil- 
ings representing companies which have never filed before, and many 
of which are recently organized prolnotional ventures, has now in- 
creased to ahnost hail  of the total filings. Owing to the companies' 
lack of experience with the process and for other reasons, these are 
col~siderably harder to handle than those of more experienced com- 
pames. 

The merger movement and the related takeover efforts have created 
further problems for the Division, since the prospectuses and proxy 
statements involved are unusually complex, and where the takeover 
is resisted, it is a standard tactic to try to get the Division involved o~) 
one side or the other. 

Similarly, our Division of Trading and Markets and our region,~l 
offices have encountered ~ large increase in workload as a result of the 
great increase in volume and activity in the securitie~s markets and 
increased specula.tive activity M~ich have created a gre~ter number of 
si.tuations requiring investigation because of suspected fraud or ma- 
mpulation. Because of improved comnmnications, we have seen an in- 
crease m illicit international stock operations which are among the 
most difficult to detect and deal with. In summary, the situation in the 
Division of Corporate Regulation is not unique; all of the units of the 
Commission have seen a great increase in workload with static or de- 
clining personnel. 

Thank you, Mr. Chairman. 
Senator WILH:t~fs. Thank you very much, Mr. Chairman, for a very 

complete sunnnary which has 'been most responsive Zo many of the 
questions which we have discussed informally. You are speaking for 
yourself, rather than for the Commission this monfing, is that correct ? 

Mr. Brrr~c.~. Yes, sit', exo~pt in the areas where a Connnission deter- 
ruination has previously be.en made. 

Senator Wn,~:A~[s. "I have forgotten exactly how you described 
your position on mutu,~l fund bill, S. 34. Wh:a,t is your position ~. Did 
you state it here ? 

Mr. BUDC.F~. Yes, sir; and, of ('ourse, it. is my understanding that that 
is what the committee desired, was my personal position, and I think 
it is ~\pp.ropriate in th.is instance, particularly because we are now a 
conm~sston of four meml~rs, and we have one of the four members 
who was not a member of  the Commission at the time that our report 
went up to Congress. 

Senator WILLIA3[S. "~¥'e are working under a new rule. Senator 
Sp,~rkmau has ruled that for interrogat.ion of witnesses we are under 
a 10-minnte limitation per mem.ber. 
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I do not believe I will take 10 minutes, but I wonld like to ask you 
one or two things, if I may, Mr. Chairman. The New York Stock Ex- 
change, as I understand it, at the urging of the SEC recently adopted 
a volume discount in commission rates. Former Chairman Cohen re- 
cently stated tha~ he would-- i f  he had remained in ottlce--in the near 
future, impose additional reductions in the minimum commission 
rate struct.m~. IN) you have any personal opinion now as to whether 
you will fo]law on with Vhat suggestion ? 

?cir. BrrDG~. I didn't recall that Chairman Cohen had made that 
statement. I am not familiar with it. As I stated in the material which 
has been submitted for inchLsion in the record, the savings to the public 
under the interim schedule of commission- rates amounts to about 
$600,000 each trading da~r. That  reduction is now in effect. One of the 
seven i{ems which are in the order for investigation and hearing which 
is now underway is the minimum con~nission rate stnmture. As I in- 
dicated, I wonld think it would not be proper for me to indicate my 
conclusions as to any of these seven items until that  investigatory 
hearing has been concluded. I think that was also Chairman C~hen's 
position. 

Senator WII~LIA~S. Now, Vhe Dep~rtment of Justice did file with the 
Commission ~ brief that dealt with the commission n~t.e structure 
through a discussion of the am itrnst taws, is that  right ? 

Mr. BuI~,E. That  is correct, Mr. Chairman. 
Sen,~tor WILLIAI~[S. I t  WaS their position that over a period of years 

the system should be changed to a negotiated commission rate sys- 
teln. Is that the position of the Department of Justice 

Mr. B~rDan. That  is. 
Senator WIL~IAMS. And their position also is that the antitrust 

exemption in this matter of commission rates should not apply. Is 
t'hat right ? Mr. Loomis ? 

Mr. LooMIs. I don't believe they have taken the position flatly that  
the situation violates the antitrust laws. Rather they have said that 
the Commission should exercise its jurisdiction to bring about this 
result. 

Senator WIL1aA)IS. Would you say that again ? 
Mr. Loo~ns. I ttfink they are asking the Commission to bring about 

this result, rather than claiming that there is ~t violation of the anti- 
trust laws, in which event they would probably sue. They think the 
Commission should do it. * 

Senator W1LLIAM:S. AS I recall it, they were using a pragTnatic ap- 
p r o a c h - n o w  I am referring to the Justice Department-- the prag- 
matic approach being the exemption; it would follow if it. were nec- 
essary for the successful operation of the exchange; if it were not 
necessary, it would not follow. Is that correct ?, 

Mr. LooMIs. I t~hink they may feel that way, but their basic view 
is that negotiated rates are .the proper type of rate to have in view 
of the antitrust policies of the antitrust laws, and c<)nsequent]y, the 
Commission should so order. 

Senator WIr,L~AMS. I am sure you are not prepared to discuss that 
this morning, Mr. Chairman ? 

Mr. BVDOE. I think not. 
Senator Wir,LIa~s. Do you have any personal observation you 

want to make this morning on the repmg ? 
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Mr. BUDGE. There, again, Mr. Chairman, since that is one of the 
areas contained within the investigatory proceeding, I just don't feel it 
would he proper a.t this time for me to comment on the proposals 
made by any 1)eople who have testified before the hearing officer. 
• Senator ~rI~,LIA318. Within the same area geuerally, but. a.pproach- 
mg it from another point, the question of membership on the exchange 
by institutional investors, financial institutions, or their access to the 
market through the exchange. Do you have any personal observations 
on that  ? 

Mr. BunG:E. No. There, again, there are two of the seven areas that 
are included in the order of investig~tion, and the testimony in those 
a.reas, I would expect, Mr. Chairman, would stand over a rather 
considerable period of time. I don't feel that I would be either quali- 
fied, nor that I should, from an ethical standpoint, discuss what hn- 
pressions I might have until that repor.t comes out. 

Senator WILL~a~fS. Have you any idea when this report will be 
ready and when positions will be taken by you and your colleagues 
on the Commission ~. 

Mr. B ~ o e .  As I say, I have attemoted to determine this morning 
from our Division of Trading and Markets when the record will be 
completed, and I am sure if we are talking abou.t all seven of the items, 
it will be some little time. 

I also wish to assure the chairman of the committee that the Com- 
mission does not intend waiting till it can deal with ,M1 seven items 
before attemoting to deal with them individually. 

Senator WILLIA3fS. I see. Will that record be made available to 
this committee ? 

~'[r. BUOC, E. Yes. 
Senator WII,LIA~tS. One final question, dealing with the back of- 

fice prol)lem. I know yon have expressed your concern abou:t it. Im- 
provements are being made 'and are bac.kl@s diminishing, as you sug- 
gested in your statement ? 

Mr. l:ltmc,~. Yes, sir. The fi~o'ures which I gave are for the last. week, 
and preceding weeks will be furnished for the record. 

I tMnk I should say this, Mr. Chairman, that  it may very well be 
the exchanges will have lower baeldo~'s due to changes in volume 
which have occurred durin~o, the ] ~st week. 

Seas.tar WnJ:r:t~s. Thank you. And just one other obsem-,~tion. 
Complaints have reached us from small investors who are getting in 
line with the lar(a'er investors and because of the backlogs they are 
not get.tin¢ their orders filed• Can there be initiated an e~uitable 
system of meeting the small buyer's needs as well as that of the 1,arge 
buyers ? 

Mr. Brma~. I think, Mr. Chairman, the Commission has made its 
feelings in this matter quite apparent, not only to the national stock 
exchano'es, but to the gent.tel public, that. the commission r~te struc- 
ture ha.s been justified, in part, as en, ablin~" member finns to care for 
the orders of the small investor, and I feel very strongly that  the 
orders of the small investors should be taken care of, and I think I 
can assure you that tl~e Commission is going to take such steps as are 
necessary to make improvement in that area. 

Senator W~ rJ,r.t~.rs. Fine. Senator Melntyre ? 
Senator McI~,rY~. Yes. 
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First  of all, I want to say, Commissioner Budge, that I have cer- 
tainly enjoyed the statement you gave us here this morning, and I 
am pleased, too, that  you came here so we could get. a good look at you 
and get acquainted with you. 

Mr. BWDG~', Thank you, Senator. 
Senator MC'INTYRE. I w~nted to ask you, last October Candidate 

Richard Nixon, in a letter to Wall Street, stated as follows : 
The  Administra , t ion [ J o h n ~ n  Admin i s t r a t ion ]  ha s  f u r t h e r  sought  wide, 

sweeping new regula tory  powers over the  m u t u a l  f u n d s  indus t ry ,  which powers  
would be tan tamoun, t  to ra,te fixing in a h ighly  competi t ive indus t ry .  

Now, I take it, Mr. Commissioner, in view of your statement here 
this morning that  you do not agree with Candidate Nixon's comments. 

Mr. B u ~ .  Senator, I would feel that it would be inappi'opriftte 
for me to comment on a .letter attributed to the President. 

Senator MCINZnCRE. I do not think you really need to comment, 
because your statement here speaks for itself. First  of all, you are part 
of the Commission that: made the recommendations that originally 
came up here, and I take it. overall, as I read your statement--and I 
intend to pursue that a little bi t -- that  you are t rying to be practical 
on this, saying, "Well, we would like to have this, but ~f we cannot 
get it, we will take the compromise worked out on the foor• 

Mr. BVDC.,~. Yes, sit' ; but I kmow t h a t - - -  
Senator MCINrYaE. That  is no reason to embarrass you. That  is 

why I termed it "Candidate Richard Nixon," rather tha.n "the Presi- 
dent." But I do think that I am heartened by what you have said here 
this morning. 

Now, just for the record, you mention a dramatic grow.th of the 
mutual fund industry. Do you know, off the top of your head, wla~t 
that was in assets in 194=0, at the time of the Investment Company 
Act ? 

Mr. Bm~E. I would wa.nt to check those figures. I t  is a ve~3' small 
part of what it. is now. 

Senator MCI~T~mE. I will supply them. About $400 million, ~s I 
remember it. 

Mr. BvD~E. Around $50 billion now. 
Senator h{CINTan~E. Tha.t is what I wanted to say. In 1969 the mu- 

tual funds have grown, as you s~y, dramatically, so t.h~t there are 
$50 billion, in round figures, in the industry. 

Now, I wonder if you can hel R me understand about section gY(d). 
This, ~s you know, w~s the pmee ma.intenanee provision that was 
put in the Investment Act. Why was section 22(@ made part of the 
Investment Company Act of 19407 In  your opinion, why was it put 
in there ? 

~'[r. BUDGe. My understanding, Senator--and certainly, I had 
nothing to do with the consideration or the action at thkt t i m e ~  
my understanding may not even be correct., but it. was that  there had 
developed a secol~d m[rket and that  the second market had undercut 
the prices that were charged, so that there was a bootlegging opera- 
tion, so to speak, in the marl~et. That  is the only. iuformnliioi] tha t  I 
heard since I have been on the Commission. I t  is one of the major 
reasons for section o,.2) (d). 

Smmt.or McIN~Tm. Well, I believe that I somehow got the impres- 
sion during our hearings that this 22(d) price m~intenance was put 
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into this a.ct because that industry was $'~00 million, it was relatively 
a small industry at that time. I t  was put in there to protect this industry. 

And I think you may recall that Congress in 1940 felt strongly that 
this industry should be watched as it continued to grow, or whatever 
happened to it. That is why we had the Wharton report at the sug- 
gestion of your Commission. 

Could you tell me, then, what are some of the adverse effects that 
could take place in the distribution and sale of mutual fund shares 
if ~2 (d) was eliminated ? 

Mr. Buno~:. Senator, I would say that this is a. question which was 
considered by the Commission over a period of actually many months 
before the report was submitted to the Congress. and it was also 
considered by the Commission at the time of the'legislation which 
the Commiss'ion proposed was offered to the Congress. 

The Commission decided unanimously, I am sure, that it was not 
prepared to recommend the repeal of section 22(d),  because it did 
not know the consequences. I t  wa.s represented to the Commission 
that the consequences of the repeal of 22(d) might be chaotic in the 
industry, and the Commission had no real way to measure those 
representations. 

There was another element which I recall the Commission con- 
sidered in its decision against reeommendinz the repeal of section 
°2 (d) ,  and we conmdered that reeommendati~l for a long time. And 
that is that a very hu'ge segment of the industry has what we referred 
to as captive sales force. They have their o~:U s~desmen, their own 
s'des organization, some of which are really tremendous. They, of 
course, would not be affected by the repeal of section 22 (d), because 
through their own organization they could sef. the price at. which 
they planned to sell the shares. 

So, actually, the repeal of section 22(d) would affect only the 
mutual funds who sell through the independent dealers, and we (iidn't 
know just what effect that mio-ht have. It  might conceivably thrm~ 
all the business one way or the other. 

There were other eo{isiderations which I would want to review 
before I expressed them here. But  I do wish to assure you that the 
Commission explored that subject at great leug'th before it made the 
decision tha~ it was simply not prepared to recommend to the Con- 
gress that repealing sect{on 2_o (d) was good, and it took the alterna- 
tive course. 

Senator MCINTYIIE. I appreciate your comments about the distinc- 
tion between the captive sales force as against the noncaptive. During 
the bearing we heard a ~reat deal about the claim that if this was 
pu.t in and instead of the underwriters being about to control the 
pmee all the way down the line to the eventual eonsmner, if I may 
use those terms, then what would happen is that a ~reat many of 
what I call the marginal salesmen would (h'ol) by the wayside, as 
their commissions w~Juld be reduced by competition. And to me that 
seemed like a pretty good result, because one of the items that kept 
hotherin~ me on this story of the lnutua] funds was that I felt that 
they h,~d an awful lot O1~' salesmen out there selling after they got 
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through tending their gasoline station each day, some of them doing 
estate planning and counseling the widow 'rod telling her what she 
should buy. 

And so I felt bringing free competition into the industry would 
have a salutory effect on the sales force. The fnnds make a great 
deal of the fact that. they do train the sales forces and give them 
some idea of the job they are doing, and I imagine for the majority 
this is so, but not all of them. 

But  those are the advm~e effects that you can think of now ? 
Mr. BUDC.~:. Aetua-lly, we had no real way of measuring the entire 

effect of the repeal of section ~2(d),  and as the Senator indicates,, it 
is a very unusual type of Federal legislation in that it does fix the pmee 
by statut6. 

Senator MCINTWF,. The record does indicate floor debate about more 
regulations and everybody admitting that they already had, in the 
law, protection against price fixing. 

Senator Wn~LrA~[S. Following the 10-minute rule 
Senator BENNETT. Are you in the middle of something~ Do you 

have muc,h more? As far as I am concerned, I will be glad to wait, if 
you are within sight of the end of your questions. 

Senator MCINTYr, F.. I ha.re 4 or 5 more minutes. 
Senator BENNF.TT. I will wait. 
Senator MCINT:~RE. Thank you. 
Here, again, I 'd  like to make a point. I feel sure you will agree with 

this. The Commission, as you know, recommended that the front-end 
lo,nd--that this form of selling should be eliminated. 

Mr. Bm~E. Yes, sir. 
Senator MCI~rTmE. And that the result of S. 34, as you know, is a 

compronlise on it, and as you said in your statement, if  this is what 
the Senate or Congress wants, you will go along with it, but it is your 
personal opinion, Mr. Comlnissloner, is it not, t M t  these front-end'ioad 
sales should be eliminated? 

Mr. BUDC.E. I would say that, as the end result, Senator, I think I 
certainly would favor that. Personally, I would be real happy to accept 
the improvement which the Senate bill made in this area. The Com- 
mission itself has made no evaluation, I think, in that area, but as for 
myself, I am very happy to accept the in-between position which the 
Sen,~te took last year. 

Senator MCI~rT~E. During the hearings, Counnissioner Budge, I 
learned for the flint time about what I considered quite a unique setup 
between the mutual funds and ~he advisory company. The mutual fund 
has an advisory manager. And then I found that in 1940 we created 
what is known as the disinterested director. There was very little said 
during our hearings that impressed me with the role that the so-called 
disinterested director performs. I would like you to comment on th is - -  
what is the name--unattiliated director. Conld you comment on the role 
of the m~affiliated director as you have observed it, or as you have 
studied it during these past 29 years ? 

Mr. BUDGE. Senator, nay experience in this area has been somewhat 
limi.ted. I t  would be by observation only, and I know that it varies, 
the whole spectrum. Some of the unaffiliated directors, I think, take 
their work very, very seriously, and I think that the managenmnt 
company furnishes them with very complete information as to the 
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activities of tile m,nnagelnent conlpany. I an] sure that  at the other end 
of the spectrum there are unaffiliated directors who are not furnished 
very coml)lete inf(~t't]lati(m and wlm perhal)s do not play a very effec- 
tive or active role in the a.ctmtl management  of t, he affairs of t, he mutllal 
f-und. 

I have, myself, some reservations as to the effectiveness of the sys- 
tem, but I have lmtllin~ to recommend to you at this time. 

Senator  Mcf,~,t:Ym~. I wonder if it, would be possible for  yOTt to fur- 
nish for  the record at~y changes that. have ta.kerl place in the last year  
by mnt,]al :fired eoml~anies in reducing- their  overall advisory fees. 

Mr. BUDC.~.. Yes, sir; I would h'~ve it. " 
Smlator ]~'[CINTYIIE. ~[ think, for instance, t.hat Invemors Diversified 

eve1] duril] g the hearinods or even before tl]e bill was discussed on the 
floor oi! the Senate, that. ihey had taken into aecoun4: the feelings of the 
conlmittee lind had reduced or had scaled down, af.ter a. certain 
an~olmt, of assets were involved. ] would like to kt]ow i f  there had been 
any other ripl~les of nlovin~ toward wha, t we WOllld consider nmch 
fairer  advism 3- fees. 

/~II'. ]-/~~],;~c. Some mana,~enlent companies have reduced their ad- 
visory fees by ~ll or lm]'[ of the amount  of f lmd brokerage commissions 
(hey can reeal~tnre. I might  say El]at this deriee i]1 some instances may 
violate no]m; of the sroc.lc exc.hano-e rules; we have seen other instances 
where t.he advisory fees are substantial ly grea,fer, based upon per- 
foi't]ta lee in exceecl~nff ltle ])ow ,J-Oil.kS avel-a~es, and so forth.  

Senator  McI~"nml,'. I thinl¢ that, was an area that the committee was 
willing to accepl, i f  some formula, cott]d be worked out so the a d v i ~ r  
could show tl~at they had actua.lly exceeded and outperfornJed the 
s tandard norm, tha.t they should be conlpens,~ted over for t, his. 

E u t  I would be ]mppy to know if any of these mutu111 ftmds had 
shown any  inclination to reduce their  advlsorv fees that  t.hey charge. 

M-r. B rn~c;r.. That. will be :futnlished for the record, sir. 
(Tlli~ fol lowing t.td)les were received by the committee :) 
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EXTENSION OF TABLE II I-3 (p. 08) OF MUTUAL FUND REPORT ~ TO COMPARE ADVISORY FEE RATES (AS A PERCENT- 
AGE OF AVERAGE NET ASSETS) OF EXTERNALLY MANAGED MUTUAL FUNDS WITH JUNE 30, 1965, NET ASSETS 
OF $100.000,000 AND OVER FOR THEIR FISCAL YEARS ENDED JULY 1, 1965-JUNE 30, 1966, WITH THE ADVISORY 
FEE RATES FOR THEIR FISCAL YEARS ENDED JULY 1, 1967-JUNE 30, 1968 

Name of fund 

Advisory fee Advisory fee 
rate (per- rate (per- 
cent) = for cent) = for 

Net assets fiscal year Net assets fiscal year 
as of June ended as of June ended 

80, 1965 July 1, 1965- 30, 1968 July 1, 1967- 
(millions) June 30, 1 9 6 6  (millions) June 30, 1968 

1. Investors Mutual Inc . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $2,793• 0 
2. Wellington Fund, Inc . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,934, 5 
3. Investors Stock Fund, Inc . . . . . . . . . . . . . . . . . . . . . . . .  1,546.0 
4. Insurance Securities Trust Fund ~ . . . . . . . . . . . . . . . . .  1,227.1 
5. Affiliated Fund, Inc . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1, 134. 1 
6. United Accumulative Fund . . . . . . . . . . . . . .  • . . . . . . . . .  1,040. 1 
7. Fundamental Investors, Inc . . . . . . . . . . . . . . . . . .  940. 6 
8. The Dreyfus Fund,lee . . . . . . . . . . . . . . . . . . . . . . . . . . .  937.5 
9. United Income Fund . . . . . . . . . . . . . . . . . . . . . . . . . . .  603.5 

10. Fidelity Fund, Inc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  536. 4 
11. Hamilton Funds, Inc . . . . . . . . . . . . . . . . . . . . . . . . . . . .  407• 1 
12. Investment Co. of America . . . . . . . . . . . . . . . . . . . . . . . .  404.6 
13. Television-Electronics Fund, Inc.5 . . . . . . . . . . . . . . . . . .  388, 7 
14. Investors Variable Payment Fund, Inc . . . . . . . . . . . .  383.4 
15. Boston Fund, Inc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  363.1 
16. Dividend Shares, I nc . . . . . . . . . . . . . . . . . . . . . . . . . . .  361.9 
17. Chemical Fund, Inc . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  360. 5 
18. The George Putnam Fund of Boston . . . . . . . . . . . . . . . .  360. S 
19. Puritan Fund Inc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  347.0 
20. Fidelity Trend Fund, Inc . . . . . . . . . . . . . . . . . . . . . . . . .  301.0 
21. National Securities Series--Stock Series . . . . . . . . . . . .  294. 6 
22. Financial Industrial Fund, Inc . . . . . . . . . . . . . . . . . . . .  294. 5 
23. American Mutual Fund, Inc . . . . . . . . . . . . . . . . . . . .  285. l 
24. The Putnam Growth Fund . . . . . . . . . . . . . . . . . . . . . . .  283. 3 
25 State Street Investment Corp . . . . . . . . . . . . . . . . . . . .  270. 8 
26. Putnam Investors Fund, Inc . . . . . . . . . . . . . . . . . . . . . .  251. g 
27. Group Securities, Inc.--Common Stock Fund . . . . . . . .  240. 0 
28. United Science Fund . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  230. 4 
29. Axe-Houghton Fund B Inc . . . . . . . . . . . . . . . . . . . . . . . .  228.2 
30. Keystone Custodian Fund Inc. SeE es S-4 . . . . . . . . . . .  226. 7 
31. Fidelity Capital Fund, Inc . . . . . . . . . . . . . . . . . . . . . . . .  225. 7 
32. The One William Street Fund, Inc . . . . . . . . . . . . .  - . . . .  225.5 
33. Eaton & Howard Stock Fund . . . . . . . . . . . . . . . . . . . . . .  225. 1 
34. Eaton & Howard Balanced Fund . . . . . . . . . . . . . . . . . . .  224• 1 
35. Delaware Fund, Inc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  197.1 
36. Commonwealth Investment Co . . . . . . . . . . . . . . . . . . . .  174. 9 
37. The Putnam Income Fund . . . . . . . . . . . . . . . . . . . . . . . .  165.8 
38. The Colonial Fund, Inc . . . . . . . . . . . . . . . . . . . . . . . . . . .  16].0 
39. Selected American Shares, Inc . . . . . . . . . . . . . . . . . . . .  148. 2 
40. T. Rowe Price Growth Stock Fund, Inc . . . . . . . . . . . .  146. 8 
41. National Securities Series--Growth Stock Series . . . . .  144• 9 
42. Channing Growth Fund, Inc . . . . . . . . . . . . . . . . . . . . . . .  143.2 
43. Diversified Investment Fund, Inc . . . . . . . . . . . . . . . . . .  143. 0 
44. Federal Street Fund . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  134.0 
45. Keystone Custodian Funds, Inc. Series K-2 . . . . . . . . .  134.0 
46. Massachusetts Life Fund e . . . . . . . . . . . . . . . . . . . . . . . .  130. 7 
47. Keystone Custodian Funds, Inc. Series S-2 . . . . . . . . .  128. 0 
48. Loomis-Sayles Mutual Fund, I n c  . . . . . . . . . . . . . . . . . . .  126.5 
49. Washington Mutual Investors Fund, Inc . . . . . . . . . . . .  I23.7 
50. Scudder, Stevens & Clark Balanced Fund, Inc . . . . . .  118. 5 
51. Keystone Custodian Funds, Inc. Series K-1 . . . . . . . . .  117.7 
52. Capital Shares, Inc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  117.1 
53. Diversified Growth Stock Fund, Inc . . . . . . . . . . . . . . . .  114. 8 
54. Keystone Custodian Funds, Inc. Series S-3 . . . . . . . . .  109, 3 
55. Life Insurance Investors, Inc . . . . . . . . . . . . . . . . . . . . . .  108.6 
56. Bullock Fund, Ltd . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  105. 3 
57. Stein Roe & Farnham Balanced Fund, Inc . . . . . . . . . .  102.5 

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Median . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

0•38 
• 26 
• 4 3  

* .  47 
.24 
42 
42 
5O 
42 
4O 
5O 

.35 
• 44 
• 4 9  

• 46 
.28 
• 30 
. 3 6  

• 4 0  

• 46 
.50 
• 50 
• 4 5  

• 4 4  

• 46 
.41 
• 49 
• 4 4  

8 . 5 6  

7. 56 
• 48 
• 33 

50 
5O 
5O 
48 
27 
49 

• 50 
. 4 3  

• 5 0  

• 5 0  

.48 

.50 
7.58 

• 50 
r .  59 

• 48 
5.48 

.50 
7.57 

• 74 
.48 

7.58 
• 30 
• 2 3  

• 4 9  

$3,017.5 0. 30 
1,816,8 .25 
2,214,6 .30 

985• 8 ~. 60 
1,615. 0 .23 
1,399• 5 .36 
1,361.7 .40 
2, 463.8 .50 

779.3 .36 
834.4 .39 
674.7 .50 
918.2 .34 
611.3 .43 

1,075.9 .31 
307.1 .47 
402.2 .30 
548.1 .29 
447.9 .35 
720.0 .38 

1,402. 1 .39 
370. 6 .50 
38l. 6 .50 
403.9 .43 
607.7 .41 
422. 1 .43 
307.1 .41 
340.2 .49 
434.8 .3 9 
322.8 ~. 55 
556.8 ~.54 
739.6 .44 
290•9 .32 
275.8 .50 
193.1 .50 
451.1 .50 
191.9 .48 
170.8 •28 
252.2 .47 
230.7 .50 
462.6 .40 
271.7 .50 
308. 2 .50 
175.7 .48 
179,9 • 50 
330. 3 7.55 
188.4 .50 
147.7 7.56 
]56.2 .46 
245.7 Q.48 
111.2 .50 
132.8 7.54 
78. 4 .75 

550. 5 .47 
199.2 7.56 
95.6 .30 

154.4 •25 
161.5 .48 

lo 22, 972. 6 . . . . . . . . . . . . . .  18 34, 494• 6 . . . . . . . . . . . . . .  
• 45 . . . . . . . . . . . . . . .  44 
.48 . . . . . . . . . . . . . . .  47 

[ Report of the Securities and Exchange Commission on the Public Policy Implications of Investment Company Growth. 
Committee on Interstate and Foreign Commerce H. Rept. No. 2337, 89th ConE., 2d sess. (1966). 

2 ~ 8 r ~ Text of these notes is set forth in table 111-3, p. 98 of the Mutua Fund Report, 
Present name is ISI Trust Fund. 
Present name is Technology Fund, Inc. 
Present name is Massachusetts Fund. 

lo The total net assets of the mutual funds listed in the table were 70 percent and 64 of the total net assets of 
all mutual funds registered with the Securities and Exchange Commission at June 30, 1965, and June 30, 1968, respectively• 
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REDUCTIONS SUBSEQUENT TO THEIR FISCAL YEARS ENDED JULY l ,  1965, TO JUNE 30, 1966, IN ADVISORY FEE 

CONTRACT RATES OF MUTUAL FUNDS LISTED IN TABLE 111-3 (p. 98)OF MUTUAL FUND REPORT 

Old rate New rate 

Average Average 
net assets net assets 

Fee rate (Percent) (mi l l ions)  Fee rate (percent) (mi l l ions)  

Delaware Fund, Ine . . . . . . . . . . . . . . . . . . . . . . . . .  0. 50 . . . . . . . . . . . . . . .  

Diversified Growth Stock Fund, Inc . . . . . . . . . . . .  0.50-" . . . . . . . . . . . . .  

Fidel i ty Trend Fund, Inc . . . . . . . . . . . . . . . . . . . . .  0.50 on first . . . . . . . . .  
0.45 on next . . . . . . . .  
0. 40 over . . . . . . . . . . .  

Fundamental  Investors, Inc . . . . . . . . . . . . . . . . . .  0,50 on first . . . . . . . . .  

0.40 on next . . . . . . . .  
0,35 on next . . . . . . . .  
0.30 on next . . . . . . . .  
0.25 on next . . . . . . . .  
0 20 over . . . . . . . . . .  

Investors Mutual ,  Inc.; Investors Stock Fund, 0.50 on first . . . . . . . . .  
Inc.;  and Investors Variable Payment Fund, 0.47 on next . . . . . . . .  
Inc. 0.44 on next . . . . . . . .  

0.41 on next . . . . . . . .  
0.38 on next . . . . . . . .  
0.35 on next . . . . . . . .  
0.32 on next . . . . . . .  
0.30 over . . . . . . . . . .  

(Also a flat 
annual reduc- 
t ion of 
$170,000, 
$130,000, and 
$36,000 for the 
above funds, 
respectively, 
from fees com- 
puted in 
accordance wi th  
the above 
scale.) 

National securities series, stock series, and 0.50 . . . . . . .  
growth stock series. " . . . . . . .  

Seudder, Stevens & Clark Balanced Fund Inc.; 0.50 . . . . . . . . . . . . . . .  
Scudder, Stevens & Clark Common Stock 
Fund, Inc. 

Selected Amer  can Shares, Inc . . . . . . . . . . . . . . . .  0.50 . . . . . . . . . . . . . . .  

State Street Investment  Corp . . . . . . . . . . . . . . . . .  0.50 up to . . . . . . . . . .  
0.375 over . . . . . . . . . .  

Al l  0.50 on first . . . . . . . . .  $250 
0.475 on next . . . . . . .  ~ 250 
0.45 on next . . . . . . . .  250 
0.425 on next . . . . . . .  250 
0,40 over . . . . . . . . . . .  l ,  000 

Al l  0.50 on first . . . . . . . . .  250 
0.45 on next . . . . . . . .  250 
0.40 on next . . . . . . . .  250 
0.35 on next . . . . .  ~-.- 250 
0.30 an next . . . . . . . .  250 
0.25 on next . . . . . . . .  250 
0.20 over . . . . . . . . . . .  1,500 

$200 0.50"m first . . . . . . . . .  200 
100 0.45 on next  . . . . . . . .  100 
300 0.40 on next . . . . . . . .  400 

0.35 an next . . . . . . . .  300 
0.30 over . . . . . . . . . . .  1,000 

500 0.50 on first . . . . . . . . .  250 
0.45 on next . . . . . . . .  250 

250 0.40 on next . . . . . . . .  250 
250 0.35 on next . . . . . . . .  250 
250 0.30 on next . . . . . . . .  250 
250 0.25 on next . . . . . . . .  250 

1,500 0.20 over . . . . . . . . . . .  1,500 
350 0.50 on first . . . . . . . . .  250 
300 0.47 on next . . . . . . . .  250 
250 0.44 on next . . . . . . . .  250 
250 0.41 on next . . . . . . . .  250 
250 0.38 on next . . . . . . . .  250 
250 0.35 on next . . . . . . . .  250 
250 0.32 on next . . . . . . . .  250 

1,900 0.30 over . . . . . . . . . . .  1,750 
(Also, a fiat 

annual reduc- 
tion of 
$300,000, 
$180,000, and 
$36,000 for the 
above funds, 
respectively, 
from fees com. 
puted in 
accordance wi th 
the above 
scale.) 

Al l  0.50 on first . . . . . . . . .  410 
0.375 over . . . . . . . . . .  410 

Al l  0.50 on first . . . . . . . . .  125 
0.40 over . . . . . . . . . . .  125 

Al l  0.50 on first . . . . . . . . .  250 
0.45 on next . . . . . . . .  250 
0.40 over . . . . . . . . . . .  500 

200 0.50 on first . . . . . . . . .  200 
200 0.375 an next . . . . . . .  i00 

0.30 over . . . . . . . . . . .  300 

t In addit ion there is a reduction of up to $163,000 in the advisory fee based on average not assets over $250,000 000. 
The ful l  reduction is made if average nel assets exceed $400,000,000. 

Less a deduct ion of $150 per $1,000,000 of average net assets. 
• ~ Less a deduct ion of $150 per $I,000,000 of this portion of average net assets. 

Sen'ttor ~![(;INTYI~E. Thank you very much. T h:mk you, Mr. ChMr- 
In [l.11. 

Senator ~'VmLta,~ts. Senator Bennett ? 
Sena.tor ]~t,:N~F:r'r. Tlmnk you~ Mr. Cha.irman. I have one or ,two 

questions, and Senator Brooke has left nle two. He w~ts ca]led away to 
a.nother ]leering. 

Reference has been inade to the report of the ~¥harton stud3,. I ]rove 
the ilnpre~ssitm that, that study reeolnmended <~ga.inst .the repeal of 

1~1, 

22(d). That is really what I would like to know whether theft is true. 
Could you o1' your st~ff provide that information for the record'.~ 

Mr. BUDGE. Yes, sir. 
(The following was received for tim record:) 

Sena to r  Benne t t  has  asked w h e t h e r  the  W h a r t o n  Repor t  r ecommended  the  
repeal  of the resa le  price m a i n t e n a n c e  provis ions  of Section 22(d)  of  the 
I n v e s t m e n t  C o m p a n y  Act? T h a t  R e p o r t  took no pos i t ion  on Section 2 2 ( d ) ,  
as  such. Hc~wever, i t  did o b s e r v e - -  

"Comi~titioi~ a m o n g  m u t u a l  f u n d s  has  provided inves to r s  wi th  a wide r ange  
of choice as  to fixed type, loael ing c h a r g e s ,  etc. I t  ha s  s t imu la t ed  efforts  to achieve  
o u t s t a n d i n g  incasement  1)erformance since fund  sales,  a t  l eas t  to some extent:, 
have  been posi t ively cor re la ted  w i th  f u n d  pe r fo rmance .  Compet i t ion  in pro-  
met ing  sales  d i rect ly  as  well as  indirect ly  t h r o u g h  w in n in g  and  s t i m u l a t i n g  
dealer  sales  effo,rts wi th  respect  t -  1)art icular f u n d s  has  been an  i m p o r t a n t  char -  
ae ter is t ie  of  the  mtl tual  fund  indusLry. Thus ,  compet i t ion  in the  m u t u a l  f lmd  
bus iness  h a s  a s s m n e d  the  pr inc ipa l  nonpr ice  f o r m s - - v a r i e t y  of l)roduct, p roduc t  
qual i ty,  and  sales  p r o m o t i o n - - b u t  fo r  the  m o s t  p a r t  i t  h a s  involved price, a t  the  
inves tor  level, o n l y  i q ~ o f a r  aa ~.ize o f  s a l e s  che t rgc  h a s  b e c o m e  a c o m p e t i t i v e  
f a c t o r  a s  b e t , w e a n  t h c  pr incipu.1  f u n d s  i n  t h e  i ~ d a s t ' r y  wnd t h e  no-good  co mpa,nSes ,  
,wl~gch, ,~c.iI1 c o n s t i t t l t e  a r e l o t i v e l y  . smal l  f r i n g e  o f  t h e  bus i ,~¢ss . "  ~ 

In  the S u m m e r  of 1967, a t  the  h e a r i n g s  before  t he  Bank ing  and  Gur rency  Com- 
mi t tee  on S. 165.% 90th Congress,  f i rs t  session, two of  the  f o u r  a u t h o r s  of 
the  W h a r t o n  R e p o ~  gave the i r  v iews as to Sec'tirm 22(d ) .  Prof .  I r w i n  Fr iend ,  
the  D i r ec to r  of the  W h a r t o n  School 's  Secur i t ies  Resea r ch  Unit,  s t a t ed  t h a t :  

" . . .  at  would  be des i rab le  to . . . have  the  g r o w t h  of the  m u t u a l  fund  indus-  
t ry involve less sel l ing costs. Th i s  requ i res  more  effective pr ice  competi t ion,  w h i c h  
migh t  be achieved by removing  the re ta i l  price m a i n t e n a n c e  p rov is ions  of Sect ion 
22(d)  of  the I n v e s t m e n t  Company  Act or  by p rov id ing  poten t ia l  i nves to r s  w i th  
more  complete d isc losure ."  ~ 

P r o f e s s o r  F r i e n d  also testified t h a t  he  "would  r e g a r d  m a k i n g  ful l  d i sc losure  
even fu l le r  a.~d r e v o k i n g  2 2 ( d )  . . . as  the m o s t  p r o m i s i n g  s teps  t h a t  could be, 
taken ."  "~ 

P r o f e s s o r  E d w a r d  S. H e r m a n ,  a eo -au tbor  of  the  W h a r t o n  Repor t ,  testified 
t ha t  "Most  economis t s  would  f avo r  abol i t ion of 22 (d )  and  I wou ld  also." ~ I n  his  
p r e pa r ed  s t a t e m e n t  Profess(~r I - Iennan obse rved :  

'"[ 'he case  fo r  l imi t ing  the  size of the  charge  t h a t  can be levied in the sales  
of nlu0tual f lmd .%hares res t s  on the  fac t  tha t  the m a r k e t  fo r  fmld  s hare,s is com- 
pet i t ive  only in a l imited and  s o m e w h a t  pe rve r se  way.  Compet i t ion  is r e s t r i c t ed  
first, by the Act ' s  section 22(d)  p rov i s ion  for  resa le  pr ice  ma in tenance .  Th i s  
is significa]~t, rest ; taint  on price coml)etition, and  one t h a t  is des i red  by the  in- 
dus t ry .  A second l imi ta t ion  on compet i t ion  s~cems f r o m  vhe tmin fo rmed  n a t u r e  
of the  small  i nves to r  m a r k e t  t h a t  has  bean heavi ly  t apped  by the  fund  indus t ry .  
As noted  earl ier ,  th i s  has  tended to encot t rage s a l e s m a n s h i p  a n d  to reduce  f m ' t h e r  
any  possible  pr ice  compet i t ion  a t  the  re ta i l  level. The price compet i t ion  t h a t  
r e ma ins  invoh,  es ma in ly  a bidding by i s sue r s  of f u n d  sh a r e s  fo r  dea le rs  to c a r r y  
and  p u s h  the i r  wares .  Given th i s  direct ion (~f competi t ion,  m a r k e t  pene t r a t i on  
is inc reased  by e levat ing  the sa les  c.harge (or  .the dea ler ' s  percentaffe of the  
charge)  a t  the  expense  of the ul t in ta te  p u r c h a s e r s  of shares .  Th i s  is pe rve r se  price 
c(~mpetition." ~ 

Semttor 131,:N~:Ta'. I aln in, terested in your comment in the discus- 
sion here :tbout negotiated rates. Is it your understanding theft the 
Department of Justice is recommending that a man who goes into 
brokerage house to buy one share of stock lnust be required to negotiate 
the rates on which he will p~y the broker for the service ? 

A stu0~y of Mutual Funds prepared for the Securities and Exchange Commissi,on 
by the Securities Research Unit of the Wharton School of Finance and Commerce of 
the University of Pennsylvania (House Report No. 2274, 89th Cong., 2d, Sess. (1962)). 

2 At page 35 (emphasis added). 
a Hearings be]ore the  Commi t t ee  on B~nking  and Currency o] the  Uni ted S ta tes  Sena te  

on S. 1659, 90th. Oo~g., 1at Sess. (10.67) (hereinafter cited as "1967 Senate Hearings"). 
page 6~7. 

4 Id. ,  at 670 (enlphasis added). 
6 Id. ,  at 728. 

Id . ,  at 730. 
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Mr, BUDGE. I think the recommendation, Senator, is that  there per- 
ha.ps be a minimmn commission for smaller transactions and a nego- 
tiated rate for larg'er transactions. Isn't that  correct? 

Mr. Looms. They said that  for small transactions maybe there 
should be a, maximmn rate, and they said that  the firm should have 
posted rates so that you did not negotiate in e~.'ery small ,transaction. 

Senator B~CS:VlCTT. Did they assume that each firm would have a 
different maximum rate for small transactions or that this would be 
set by tim Commission 9.. 

Mr. Loo~rrs. As I understand it, they suggested that the Commission 
set a maximum rate for smaller transa.etions, or at least consider doing 
SO. 

Sen~tor I{1'.'NNF.T'r. The Commission would also be required to con- 
sider the same Where the brealdng point was between a small trans- 

• . } . F 

act.Ion and t~ transactmn to be negotiated. 
Mr. BUDC~. I presume so ; yes. 
Senator BENNF~T'r. Fine. Last year when we were working on this 

mutual fund bill, representatives" of the mutu.d fund mdustr'~ and of 
the Commission were meeting frequently to discuss the problem, and 
some of us hoped that  the final recommended form of the legislation 
could have. been worked out as a result of these discussions. Do you 
think it is possible that  some of the as yet unresolved differences be- 
twemt the committee, the Commission, and the industry can be further 
resolved by further discussion and negotiation 9.. 

Mr. B~Do~:. Senator, so far as I am aware, the only really major area 
where there is a difference between the Commission and the industry 
is in the determina,tion of the reasonableness o:f the management fee. 
The Commission has contended that the management fee should be 
reasonable. The industry says tha.t it has no desire to charge an~ fee 
which is mm'.asonal;le. The formulation as to how to pick an umpire to 
make that  determination just hasn't yet come about. 

I have indications from the industry that  they would very much 
like to ,'esolw~, that question, and I am sure the Commission would like 
to resolve it. I would feel that it is not an insurmountable obstacle, 
and if that  one area could he resolved, I don't know of any real argu- 
ment between the Commission and the i n d u s t r y - -  

Senator l~:~-E~r. The Commission has made it clear to the indus- 
try that  it. stands ready to have further discussions of the problem? 

Mr BUDO~. Very definitely As a matter of fact, it has been dis- 
cussed within the last week. 

Senator B~:xxrq-r. These are Senator Brooke's two questions: "What  
is your opinicm of the idea that  a ban might be imposed on trading 
by exchange members for their own accounts until the backlog prob- 
!era ha.s been brought under control g,, " 

Mr. BUDm~'. That proposal ha,s been made to the Commission, Sena- 
tor. I t  is not under active consideration right at the moment, because 
we do feel that this back office problem is improving. I don't recall 
right now, I would guess that the trading by members for their own 
account would represm~t maybe something like, well, 6 or 7 percent of 
the toted volume, say, on t-i-to New York Stock Exchange, and how 
significant that would be in reducing ihe overall I am not sure. Cer- 
tainly we cannot ban the trading of the specialists for their accounts, 
because they are the ones who make the market efficien.t and not a 
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fluctuating market. But outside of the specialists, I would guess the 
volmne we. are talking about would be 6 or 7 percent, and we would 
certainly want to consider tl~at if .the buck offm~ problem does not 
continue to improve,. 

Senator B1~NNET~'. Thank you. His other quegtion : "What  is your 
opinion regarding the value of the machine-proeessable stock certifi- 
cates in facilitating dealing with the flood of paperwork? How many 
years would it" take to implement such. a system,... '~.,, assuming that. a favor- 
able decision is made regarding its men*.s ~. 

Mr. Brm)m¢. I think as to registered securitie.s, those which are reg- 
istered on the national stock exchanges that can be brought about 
within a relatively short, period of time, say, oh, even within a period 
of mon.ths. As to the over-the-counter securities, it's a longer range 
pro,*ram, .rod that  was one of the major topics for discusmon in the 
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meeting which the Commission staff had on Thursday and I~ riday of 
]t~st, week all day both days with all of the exchanges throughout the 
country and the NASD. I think that  :there must be some solution to 
this matter of having individual certificates to ha.re evidence of owner- 
ship of some areas. Perhaps we will have to go to IBM cards or some 
type of reeordkeeping such as the banks use and not so that every 
t~-ans~etion involves the manual and physical delivery of the stock 
certificate. I t  has to be done; otherwise, with the projections for the 
increased business on the exchanges and {n the open account of the 
market, they just can't handle the volume, because they have to man- 
nelly and physieMly deliver it. 

Senator BE>~m:r. Is it, your opinion, then, that we are moving in 
that direction as rapidly as can be. expected undex the circumstances ? 

Mr. BrSDC.E. I do, Senator. 
Sinister Bs~>r~v~:T'r. Thank you. I have no full, her questions. 
Senator ~r~j,L~ahrS. Senator Cranston ? 
Senator CI~A~STON. I would like to thank you, along with the others, 

for yo.ur appearance here today. 
I would like to ask you one question. In your testimony, toward the 

bottom of page 36, you refer to decisions "in the insider-trading a.rea 
reinforcing the policy of the New York Stock Exchange as restated 
this summer, that any corporation stock that is listed on the exehan.a'e 
is expected to release promptly any information which might reason- 
ably be expected to affect the l~mrl{et, for its securities. Does that  refer 
to both information that would have a favorable and unfavorable effect 
on securities ? 

l~{r. BvDc.s.. I t  does. 
Senator CRaXSTON. What  would be the situation if there is informa- 

tion that would adversely affect, the value of securities where t, here is 
reasonable hope that steps can be taken to alleviate the situation so 
that there would not be an adverse effect on these. Would it still be 
expected that that information would be made public prior to t.he 
achievement of the steps to remedy the situation ?, 

Mr. BUDC.~'. Well, this is a New York Stock Exchange rule and not 
one of the Commission's. I would feel like the information should be 
in the public area while the tradino" is going on, particularly if  we are 
talking about the insiders within the company or the company itself. 

Senator CR.aNSTON. I f  there is trading of that type going on, I can 
see how it would be expected. I wonder how we are to be expected to 
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determine whether such information should be made public if steps 
are being taken to remedy it prior to the fall in the value of the 
securities. 

Mr. BuxmE. It. naight not be that it need be made public, but it is not, 
then I would think that the insiders in the company should not be 
selling shares in the conlpally. 

Senator CRANSTON. Yes. ~[n the event they are not making any such 
sales, would it still be expected that they make public sudi informa- 
tion '~ I would like to be realistic. 

Mr. BIJD~E. I will defer to Mr. Loomis. I would not think so 
myself. 

Mr. Imoms. I f  the information is not really going to have an im- 
pact on the market because the situation will be corrected promptly, 
maybe it isn't the type of information that  has to be discussed, be- 
cause what they are talking about is information that will affect the 
market. However, if y.ou have a situation where it looks like the com- 
pany and market is going to go down for a while and come up and then 
go back, I think those facts should be disclosed. 

Senator }~ UmiAkS. Senator McIntyre. 
Sem~tor M ClNT~-m,-. Just  one parting thought. Senator Bennett at- 

luded to the fact, that perhaps some compromises will still be under- 
way and worked out, between the Commission and the industry, and 
I think yore" reply was that there was just one point at, this time that 
was really sticldng in the craw of the industry. Now, I want to call 
your attention to page 27 of your statement, and this has to do with 
the advisory fee. I f  I remember correctly, the average is one-half 
of 1 percent, almost, regardless of whether the mutual fund handles 
$200 milion or $1 billion. I think the average was 0.47 or something 
like that. And a lot of us for the life of us couldn't understand why 
as assets went up into such astronomical figures that there cmfld not 
be some declining rate applied. 

So I want to read for the record this particular section on compen- 
sation. Some of it was worked out on the floor, and I think it could 
be improved upon. But here is what the industry is complaining about, 
as I take it. 

No.  1, i t  says  : 

T h i s  a d v i s o r y  fee  or  c o m l ~ m s a t i o n  sha l l  be  p r e s u m e d  r e a s o n a b l e  if  i t  ha,q been 
a p p r o v e d  or  ra t i f i ed  by the  a f f i rma t ive  vo te  of  the  o w n e r s  of  t he  m a j o r i t y  of  
f he  o u t s t a n d i n g  v o t i n g  s e c u r i t i e s - -  

And you know what a sham tha.t is, and then--  

hy  t h e  m a j o r i t y  of  t h e  d i r e c t o r s  of  the  i n v e s t m e n t  c o m p a n y  who  a r e  no t  i n t e r -  
e s t ed  p e r s o n s ,  who  a r e  unaff i l ia ted .  

That  is the first, one. We are talking about the test of reasonable- 
ness, as some shareholder might try to indicate to a eoul~ that it was 
not reasonable. 

The second part says : 

I f  t h e  c o u r t  d e t e r m i n e s  t h a t  ~he b o a r d  of  d i r e c t o r s  o f  the  i n v e s t m e n t  com- 
p a n y  a c t e d  w i th  due  e n ' e  in a p p r o v i n g  c o m p e n s a t i o n - -  

Acting with due care, not, too tough a test--  

t h e n  t h e r e  m a y  be no m o n e t a r y  r ecove ry  fo r  a n y  pe r iod  p r i o r  to t h e  i n s t i t u t i o n  
of  t he  ac t i on ,  or, in t he  ease  of an  i n v e s t m e n t  a d v i s o r y  con t r ac t ,  p r i o r  to t h e  
t e r m i n a t i o n  d a t e  of  s u c h  con t rac t .  

12,5 

Then third : 
No ac t ion  m a y  be m a i n t a i n e d  by a s e c u r i t y  h o l d e r  u n d e r  t h e s e  p r o v i s i o n s  

u n l e s s  t he  C o m m i s s i o n  r e f u s e s  or  f a i l s  to b r i v g  s u c h  ac t ion  w i t h i n  6 m o n t h s  
a f t e r  w r i t t e n  r e q u e s t  by t h e  s e c u r i t y  holder .  

Now, this is all written in to try to effect a compromise on what 
seems to most people and seems to me an issue as 'to why shouldn't 
the mutual fund industry be subjected to the test of reasonableness in 
their advisory or management compensation fees. Of course, they 
should not be harrassed unduly by crackpots, bu't I don't know any 
other reason in the world why they shouldn't be subjected to this test• 

• " "  " " - " I T  " " So I will .ask you, Mr. Comm~ssmner, in your compromise n%,onatmns, 
do not retreat. 

Mr. BUDOE. Thank you, sir. 
Senator B~.NNETT. Mr. Chairman, may I comment? Senator MeIn- 

tyro, the f i~t  condition is there for the purpose of fixing the burden 
of proof, that if these steps have been taken, the burden shifts to the 
attacker to prove the unreasonableness, and this is, I think, the es- 
sence and the important factor hi this provision. 

As I understand it, Mr. Chairman, the Chairman of the Commis- 
sion has agreed to furnish us with a record of changes in the fees 
that have occurred over the recent period of time, and I am going to 
ask him in general, does the trend h~ fees seem to be toward lower or 
more "reasonable charges" in the area of large funds~. 

Mr. BVDe.~.. My impression is, Senator, that it is being reduced in 
the areas of the larger purchases. I would like to furnish 'that material 
for the record. 

Sm~ator B~NNETT. Yes, I think it would be important for the com- 
mittee. I am talki~)g about management fees on the assumption .that 
the larger funds with more money at, stake may be l~educing the per- 
centavo fees they charge. Is that  going on in the industry? 

Mr. BUDaE. I misunderstood the question the first, time. I t  is my 
impression that the management fees are being reduced when the fm~ds 
become ]argm', bu.t the extmlt to which they are being reduced I really 
don't ha.re a firm opinion. 

Senator BF.~'NrTT. Can you get the information for us that  would 
have some sort, of measurement or impression as to the extent 'm~d 
si gni fi ca nee of these ch antes ? 

Mr. Blmmc. Yes, sir, I shall furnish that  for the record. 
Sena.tor MCINTYm~. Just  one brief comment, Mr. Chairman. I was 

just wondering, in view of the Senate passage of this bill, in view of 
the hearings that  some of us have heard, we feel we ha.re had an op- 
portunity to assess the situation. I was wondering if the possibility of 
action by the Congress had caused any of 'these companies to be~n 
to try to make what I would say are more realistic advisory fee con- 
tracts. That is what I was after. But I would like to point out for the 
record that  the important thing here is to understand, as I mn sure 
you know, Mr. Chairman, that today a security holder cannot effec- 
tively sue. I t  seems to me this proposal is nothing for the industry to 
be squallin~ about. 

Senator BV, N~TT. I have no further questions. 
Senator AYnmla~s. Thank you very much, Mr. ChMrm'an. You have 

been most helpful. 
(}Vherenpon, at 12:20 p.m., the hearing was closed.) 
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