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S Summary of Recommendations
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1. The Comnission should establish a planning office
whose primary purposes would be to identify emerging regula-
tory end enforcement problems and to develop a coordinated

esponse by the Commission; the effice should be headed by
a dircctor responsible directly to the Commission who would
be assisted by a cmall staff of evperienced professionals:
the director would be charged with the responsibility for
developing with the Division Directors and Regional Adminis-
trators and presenting to the Commission possible alternative

o SR

courses of action and priorities (pp. 12-13).

9]

2. The Commission should make greater use of compliance
checklists wihich it would distribute to brckers and dealers,
investment companies and lnvbstment advisers; use of check-
lists by ali Divisions and Offices of the Commission should
be expanded; checklists should be periodically LeVLewed and
updated (pp. 14-15).

3. The Ccommnission should attach a high priority
to the adoption and implementation of rules which would
improve accounting, internal auditing and financial reporting
bv broker-dealers; improvement of auditing practices by
independent auditors should continue to receive the
energetic attention of the Commission (p. 16).

4. The Commission should publish peériodically a
summary of significant interpretative positions taken by
the staff (p. 17).

5. Interpretative exceptions to rules and policies

" ghould be premptly reflected in published revisions of

such rules and policies (p. 17). -

6. There should be prominently displayed on formal
orders of investization and on letters transmitting subpoenas
a statcowend that the initiation of an investigation does not

mean that the Commission has concluded thai a violaticn of
law has occurred (p. 19).




. Q.
. mta mtm

Cxediedid e .
.

- 7. The conduct of an investigation should remain
within the control of the Commission; where circumstances

- permit, however, the Commission should as a general practice
zive a party against whom the staff proposes to recommend
proceedings an opportunity to pre¥ent his own version of the
facts by affidavit or testimony under oath (pp. 19-20).

————— s e
3

’ 8. The Commission should adopt in the usual case the

? practice of notifying an investigatee against whom no
? further action is contemplated that the staff has concluded
its investigation of the matters referred to in the investigative
order and has determined that it will not recommend the
commencement of an enforcement proceeding against him (p. 20).

G. The Commission should delegate to its Division
i - Directors and Regional Administrators the authority to issue
investigative orders (aad therefore the power to issue
subpoenas) in routine classes of cases; the recommended
delecation would not include the power to authorize a public
G investigation, and oversight would be assured by a require-

ment that the Commission or designated members of the staff

be notified of the issuance of an investigative order (pp. 22-23).

10. The Commission should give continuing attentlon to
the conduct of investigatioms (p. 24).

T 11. A procedure should be established for auditing the
N investigative practices and techniques of enforcement personnel
on a continuing basis; to that end the Commission should

©. designate an official, who would perform a ''staff" as
distinguished from a "line" function and be responsible directly

. to the Commission, whose function would be, on a post-audit

."“basis, to determine whether the Commission's policy of fairness,

proaptness and efficiency in investigative procedures is being

PO
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i - . cobserved (p. 24).

: -

: ) 12. The Commrission should substantlally upgrade tue
4 o Craining program for 1tc cnforcement perseommel; enforcement

‘j traininz chould be included as a separate item in the Comnission's
- -1 . -
i budget, and an allouwance sioulad bé DUu;tt for the salarics of
‘ a program director, lecturers and other persons whnose assistance
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_nlay be required and for travel expenses and materials used

in connection with the program (pp. 26-27).

13. The inspection and enforcement manuals now in prepa-
raticn by the staff should be read and applied in practice by
field personnel and should be periodically updated and
redistributed; guidance should be provided in the use of these
manuals (pp. 27-28).

14, The Commission should give due consideration in cases
which appear to involve honest mistake or good Taith elforts
at compliance to exercising its discretion against briunging a
formal enforcement proceeding notwithstanding the appearance
of a viclation {p. 30). '

15, The Commission should adopt a proceduwe whereby it
would issue a formral, but non-public, reprimand in those cases
where public investors have not been injured and the Comaission
is satisfied that the conduct which may have constituted a
viclation will not recur (p. 30).

16. Except where the nature of the case precludes, a
prospective defendant or respondent should be notified of the
substance of the staff's charges and probable recommendations
in advance of the submission of the staff memorandum to the
Commissicn recommending the commencement of an enforcement
action and be acccrded an opportunity to submit a written state-
ment to the staff which would be forwarded to the Commission
together with the staff memorandum (p. 32).

17. The procedures whereby a prospective defendant or
respondent is permitted to present to the Commission his side
of the case prior to authorization ef an enforcement action
should be reflected in a rule or published release (p. 32).

18. The Commission's policy of requiring that a draft
of an order ror proceedings be completed prior Lo chie
submissicn of the staff rocommendation should be continued (p. 33),
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. 19, 1In the ordinery case the staff should exhibit a

* draft of the proposed order for proceedings to the adverse

party or his attoiney at the time he is advised of the
staff's intenticn to submit a recomnendation to the
Commigsion (p. 33). -

20. 'The Commission should adont procedures permitting
discussions of seictlement between the staff and the prospec-
tive defendant or respondent prior to the authorization of a
proceeding (p. 35).

21, UWhere a settlement is negotiated prior to Commission
authorization of a proceeding, direct responsibility for
supervising sctilement negotiations should be placed on
the Division Directors or Regional Administrators, and each
offer nof settlement should receive their approval or comment
prior to submission to the Commission (pp. 35-36).

22. The Commission should authorize the Regional Adminis-
trators to refcr offers of settlement in cases not involving
novel or difficult issues directly to the Commission; a copy
of the propcsed settlement should be forwarded to the interested
Division separately (p. 36).

23. The Commission should adopt a procedure under which
evidence to be introduced at an administrative hearing, the
identitv of witnesses and the legal theories that the staff
intends to rely on would normally be made available at the
request of a recspondent, unless good cause were shown to the
hearing examiner for the refusal of such disclosure (pp. 38-39).

24, Consideration should be given to requiring the exchange
of pre-trial meroranda between the parties in which the staff
would outline its case and the respondent would respond with

- an outline of his defense (p. 39).

25, DPula ! 2
be rewritten to emphasize the cpportunity for settlement or
simplification of the issues at the pre-hearing stage of an

administrative proceeding (vp. 39-40).

8A) of the Commiccion's Pules of Pyactice chould
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R 26, Consideration should be given to the following
modifications in the Commission's Rules of Practice:

a. adoption of a rule requiring that in
a multi-respondent proceeding the Division, where
practicable, indicate at least one day prior to
the presentotion of evidence the identity of the
respondents against whom evidence is offered (p. 40);

b. adoption of a rule by which the
Commisoion or the hearing examiner could grant
‘a severaonce with respect to a particular respon-
dent who 1is only peripherally involved in the
case (p. &41);

c. amendment of Rule 8(a) to provide that,
upon agreement of the parties, the hearing
examiner may be consulted.and requested to express
o his views regarding the appropriateness of any
¥ proposed offer of settlement (pp. 41-42); and

d., elimination of the restrictions on an
examiner's authority ts rule on motions to
amend an order for proceedings or to dismiss the
proceeding, in whole or in part, against one or
more respondents (p. 42).

27. Limitations on the examiner's power to grant postpone-
ments, adjournments or extensions of time to file pleadings
should be eliminated (pp. 42-43).

28. Where a petitioner has not shown circumstances
. warranting a review de novo or where there is no substantial
) © policy question involved, the Commission should, pursuant to
. .. Rule 17(b), affirm summarily the initial dec181on of a hearing
Do examiner (p., 43).
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29, The Commission should give consideration to the
desirability and practicability of employing money penalties
or fines, as a sanction in broker-dealer proceedings (p. 46).

30. The Commission should seek legislation repealing
Sections 9(a)(2) and 9{a) (3) of the Investment Company Act of
1940 (p. 48).

¢

31. The Commission should reorganize its inspection and
enforcement program for investment companies and their advisers
and adopt a program specifically tailored to them; separate in-
spection units with specially trained personnel should be:
assigned to appropriate regional offices (pp. 48-49),

32. The inspection program for investment company advisers
should be integrated into the overall program of investment
company inspections currently being conducted by the Division of
Corporate Regulation (p. 50).

33. The Commission should consider the feasibility of com-
bining all investment company adviser responsibilities into a
coordinated program of investment company-investment adviser
regulation and of consolidating into that program the adminis-
tration of statutory responsibilities with respect to broker-
dealers whose business is primarily that of underwriting invest-
ment company securities (p. 51).

34. The Commission should reemphasize to its, Regional
Administrators the importance of maintaining a close and con-
tinuing liaison with the state securities administrators in
-their respective regions (p. 53).

35. 1In keeping with prior practice, state securities
‘officers should be invited to participate in Commission
training programs, and training materials should be made
generally available to them (p. 53).

36. The Regional Administrators should, in conjunction with
the Office of Broker-Dealer and Investment Adviser Examinations,
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o the extent practicable, continue to develop their broker-
dealer inspection programs in cooperation with state
authorities, the exchanges and the NASD (p. 53).

37. The Commission should cenfer with appropriate represen-
tatives of the Department of Justice with a view to shortening
the period of time between the initial staff determination that
a criminal reference is warranted and presentation of the matter
to the Grand Jury (p. 55).

38. Procedures should be adopted in cooperation with the
Securltles Fraud Unit of the Justice Department to screen
potential criminal cases at an early stage of an investigation

(pp. 55-56).

39. The Commission should consider with the Justice Depart-
ment the desirability of having staff attorneys appointed in
appropriate criminal cases as Special Assistants to the U, S,
Attorney who will be responsible for trying the case (p. 56).

40, The Commission should play an affirmative role in
allocating inspection and enforcement responsibilities among
the self-regulatory organizations; continuous effort should be
made by the Commission and those organizations to coordinate
both the timing and coverage of inspections and investigations
(p. 39).

¢

41. Meetings should be held on a periodic basis between
the staffs of the Commission and of the self-regulatory organi-
zations for a mutual discussion of current regulatory and

- enforcement problems (p. 60).

42, The Commicssicn should request the self-regulatory

organizations to reconsider theix policies governing the

publicity given to disciplinary proceedings so that their pro-
codurse ond the etardarde on whiech thei+ decigione are baced

would be opened to public scrutiny (p. 61).

43. The Commission should establish a goal of doubling the
size of its total staff over the next five years (p. 66).
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o REPORT OF THE ADVISORY COMMITTEE
T ON ENFORCEMENT POLICIES AND PRACTICES

.

S Preliminary Statement

The members of the Committee were appointed by Chairman

William J, Casey, with the concurrence of the members of the

Securities and Exchange Commission (''Commission''), on

January 27, 1972, to review and evaluate the Commission's
enforcement policies and practices and to make‘such recommenda-
tions as they deemed appropriate, It was contemplated that

the Committee would solicit and cconsider the coﬁments and

suggestions of persons outside the Commission who are affected

by the Commission's enforcement activities., We were not

L F

expected to employ a professional study staff, analyze the

Commission's case or other records or engage in extensive

research into existing legal literature, nor have we done so.
._?‘l“ Our recommendations, therefore, are the product more of over-

Aff oy ‘ ~ view than of precise, detailed study and are offered as such,

- The Cormission has been repeateciy acciaimed as oue of

the best administrative zgencies. Its anforcement program

B Y 1V U
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has on the whole been fair and highly effective. The ability of
the Commission to meet the demands placed on it within its

limited budget is a tribute to g@evtireléss efforts of a small

but dedicated and highly competeng staff. The Commission's
enforcement program has been the result of a continuous building
on and refinement of existing practices and procedures., Periodic
reevaluation is required, however, if those practices and proce-
dures are to be strengthened and improved. The purpose of the
current study was to take a fresh overall look at the Commission's
; -  enforcement program and to recommend to the Commission possible

changes or refinements that in our view would represent further

improvement.

In the Committee's view, almost all the Commission's
activities can fairly be characterized as "enforcement', or
"regulation”, whether the specific action taken involves the
promulgation of a rule or guideline, the examination of a
filed document, the inspection of a broker-dealer, review of
the activities of a self-regulatory organization or a formal
f-':‘if enforcement action. The objective is the same in every case =--
to assure compliance with the federal securities laws. While

practical considerations dictated that the Committee focus on
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. -nmatters relating directly to investigations and formal enforce-
ment proceedings, these have been considered within the broader
™~
context of the Commission's overall objectives and responsibi-
lities,
The Committee approached the question of due process in
a similar vein. The Commission's policy is to assure maximum
fairness to private parties who are subject to its rules or
become. involved in Commission investigations or proceedings.,
. - The Committee inquired into the Commission's enforcement
s :, - practices and procedures to determiné whether fairness could
.;Qf ~_ - Dbe more certainly assured, consistent with the need for

effective enforcement,

The Committee had discussions with members of the

é Commission and its staff and considered staff memoranda

dealing with various aspects of the Commission's enforcement

program, The Committee also met with representatives of the

- North American Securities Administrators Association, Inc.,

'+ the Chairman of the Securities Investor Protection Corporation,
é .. and renresentatives of certain of the national securities
N cuchanges and the National Association of Securities Dealers,

Inc. ("NASD'"),
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- No hearings were held, but on March 1, the Commission
published at the Comnittee's request a»memdrandum soliciting
the comments and suggestions of mgpbers of the Bar and other
interested persons on matters within the scope of the Committee's
inquiry. The Committee received in response thoughtful and
informative communications Irom members of the legal and
accouﬁting professions, participants in the securities business

and others, All these letfters were read and considered., UWe

" are deeply grateful to all these persons for their assistance,

We are particularly thankful to Howard G, Kristol, Special

Counsel to Chairman Casey, who served as Executive Secretary

of our Committee. He handled the Committee's agenda with

dispatch and made a substantial contribution to this report,
The views -expressed in this report are, of course, those

of the members of the Committee, They reflect our considered

judgment on the matters covered by this report. They do not
. represent, nor do they necessarily qpincide‘with, the views

of the Commission or of any members of its staff,

I. The Work of the Commission

Since the passage of the Securities Act in 1933, the

Congress, by additional legislation, has expanded the legal
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fesponsibilities of the Securities and Exchange Commission,
These responsibilities have also been expanded by the quanti-
tative increase and growing diversity in offerings of securities,
by the quantitative increase in trading, by the development
of additional trading markets, by an increasing variety in
trading practices and by the necessity of applying the statutes
to a érowing and increasingly complex economy,

The Commission is regarded by the Congress and the public
not merely as an agency to adminiéter a series of statutés but
as the federal instrumentality for protecting the public interest
and the interest of investofs in its oversight of the processes
of capital formation and trading in securities. This attribu-
tion of responsibility must be recognized as a fact of life,
Hence, the efficacy of the Commission's work is an important
element in maintaining the confidence of the public in the

processes of capital formation and securities trading. The

‘maintenance of that confidence is necessary to enable our

_free enterprise system to generate and allocate the capital

resources needed to sustain our country's economic strength

and vitality,




Under the federal securities laws, principally the Securities
Act of 1933, the Securities Exchange Act of 1934, and the
Investment Company and Investmeng\gdvisers Acts of 1940, the
Commission regulates the disclosure practices of tbouéands
of corporate issuers and exercises broad, geheral authority
over a diverse, highly complex industry whose central function
is the creation, marketing and trading of securities. The
. components of that industry are not only brokers and dealers --
. the traditional intermediaries between issuer and investor ==
but also attorneys, accountants, analysts, and public relations
firms -- professionals whose activities are an integral part of
the process by which securities are marketed and traded.
Ancther increasingly important component of the securities
industrv is the financial intermediaries -- investment companies,
pension funds and other institutions =-- through.which the savings
of millions of individuals‘are channeled into the capital

-markets and ultimately into business enterprise.

The methods by which the Commission carries out 1its

1
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sonsibilities are varied. A major part of its
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registration statements and other documents and reports required
to be filed by companies, corporate insiders, broker-dealers,
investment companies and investment advisers, The pfeparation
of these documents, the resulting interchanges between the
registrant or reporting person and the Commission's staff and
the publication of interpretative letters and releases are

part of an ongoing process of public education concerning the
requirements of the securities laws, Examinatidn of filed
documents, market surveillance and investor complaints lead on

occasion to the discovery of manipulative or deceptive practices,

Inquiries, which may lead to formal investigations, are then

conducted, largely through the efforts of personnel assigned
to the Commission's 16 regional and branch offices., If a
formal investigation is authorized by the Commission, the

subpocna power is available, Some, but not all, of these

~investigations result in formal enforcement proceedings. Civil

injunctive actions and administrative proceedings require
authorization by the Commission, Once authorized, they are
prosecuted by members of the Commission's staff, Matters of

a criminal nature are referred to the Department of Justice




for prosecution, Other matters may be referred to one of the

self-regulatory organizations for appropriate action.,

The Commission does not exercise exclusive regulatory

~.

authority over the conduct of brokers and dealers, The

Securities Exchange Act created a unique scheme of coopera-

tive regulation under which the stock exchanges and the NASD
as self-regulatory organizations were delegated authority to
adopt rules regulating the conduct of their own members,

subject to Commission oversight and the exercise, where necessary

3

of direct rule making and other powers, Self-regulation is
premised on recognition by the Congress that the participants

in the securities business can bring to bear on certain problems
a greater degree of expertness and expedition than the Commission
and can act in the realm of ethical standards and practices,

some of which may not be within the reach of the antifraud

provisions of the securities laws, Self-regulation also

broadens the base of education and enforcement of the securities

'laws, and, being financed by the private sector, substantially

reduces the costs to the taxpayers of securities regulacion and
enforcement. To be workable, ccoperative regulation requires

that the self-regulators exercise their powers in ways that
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will serve the public interest and protect investors and that

the Commission perform diligently its oversight responsibilities,
Cooperative regulation has workg&\reasonably well over the
years. However, the 1968-1970 back office problems and
financial problems in the securities business brought to light
numerous unsound and unsafe practices, the existence 5nd persis~
tence of which have raised questions as to the efficacy of the
oversight exercised by the Commission and the self-regulatory
instrumentalities,

A major development in the past several years hés been

the expansion of the Commission's oversight over the activities

of lawyers, accountants and other professionals, ‘' In a number
of court actions and administrative proceedings the Commission
has taken the position that these professionals in certain

circumstances are accountable under the securities laws for

"actions undertaken in their professional capacities. The

.position adopted by the Commission in these cases has been

controversial and is compelling a rethinking of traditional

x3

professional-ciient relationships and obligations., The process

b
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approprizte standards of conduct and reconciling
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- %ﬁperiod of consultation and cooperative effort between the
T Conmission and representative professional associations may
assist in developing practicable‘gp.icielinesc
The wide variety of activities in which the Commission is
currently éngaged and the new problems that are emerging as
the result of the continuing evolution of the securities markets
have imposed a severe strain on the resources of the Commission,

Its staff presently numbers 1,500 persons. Burdened with the

- exacting tasks of examination, inspection, investigation and

enforcement, the Commission has been handicapped in long range

planning and in anticipating, and developing a response to,

""" emerging problems., Limitations on its resources have had the
effect of exaggerating the need to resort to a case~by=~case
approach in meeting new problems. In evaluating the
effectiveness of the Commission's enforcement policies and

- practices, we took cognizance of those limitations. 1In the

specific recommendations that follow, however, particularly

:+ in those areas where additional staff positions are suggested,

we have assumed that, 1if the need is acknowledged, appropriate

. funding will be available,
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':i,~II. Forward Planning | ‘

» .

The Commission's desire and duty to protect investors
are obvicus, but the most effective or desirable method of
discharging that duty is frequenziy unclear. When new problems
emerge, due to increased complexities of modern business
compounded by the ingenuity (and sometimes the cupidity) of
man, two steps are necessary: (1) to identify the problems and

(2) to deal with them effectively,

We believe that the Commission has at times been tardy
¥

- in identifying new problems and reacting to them effectively.

For example, during the development of the back office glut

of 1968-70, each broker-dealer tended to ignore its own
shortcomings. 7The stock exchanges and other self-regulators
were slbw in identifying the condition as widespread. The
Commission's identification’and preventive or curative actions
were not timely or sufficiently comprehensive.

In our judgment, the Commission and its staff are so

-preoccupied in discharging their vitally necessary day-to-day

functiong that ineunfficient time is allocated to future planning.
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Q' N Realistic planning for tomorrow's problems or programs
requires the orderly collection of information and data; its

i classification, analysis and evaluation; and projection into

~
'\\

the reasonably foreseeable future of indicated trends or
developments., Performance of these functions should be
effectively coordinated rather than dispersed throughout
the affices of the Commissioners, the Divisions and the
regional offices.

The Committee recommends that the Commission establish

an instrumentality the primary purposes of which would be

to identify emerging regulatory and enforcement problems

and to develop a coordinated response. Such an instrumentality,

properly structured, would hopefully provide an early warning

system which would reduce the number of unheralded crises

and permit an orderly approach to emerging problems.

The Committee suggests a planning office headed by a
..director responsible directly to the Commission. The director
‘would be assisted by a small staff and would be free from

any responsibility for day-to-day operations. His staff

.l )
night usefully include a small number of experienced professionals
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“in such fields as accounting, finance and law as well as one

or more pérsons having a broad background in the securities
industry. ~.

The planﬂing office would not work in an ivory tower,
Responsibility would be shared with Division Directors and
Regional Administrators, each of whom would be a participant
in the planning process. There should be meetings with agenda
prepared and circulated in advance, and conclusions reached
should be recorded in minutes., The pilanning office would
provide a formal structure for the interchange of infofmatiqn

on developing matters and for the consideration of alternative

 proposals for dealing with them. Though that office would be

discharging a "staff" as distinguished from a '"line' responsi-
bility, it would have continuously'available as input not

only its own studies of developing trends but also the considered

. observations of the line officeré° VThe director would be

charged with the responsibility for developing with the
Division Directors and Regional Administrators and presenting
to the Commission possible alternative ccurses of action and

priorities,
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‘r.'III; - Voluntary Compliance

| Voluntary compliance with the securi;ies laws is a major N
objective of the Commission. Voluntary compliance is aided

by knowledge of applicable laws and principles on the part of
corporate officers, broker-dealers, accountants, lawyers and

others involved in the process of compliance., To promote

greater awareness and understanding of legal requirements the
Commission promulgates guides to compliance through rules,

. registration and reporting forms, statements of policy, inter-

pretive releases, guidelines and speeches, 1In addition, there

are available published services on securities regulation.

Seminars are held in various parts of the country in which

members of the Commission and its staff frequently participate,

The mutual exchange of views is beneficial both to the
Commission an& to those subject to its regulation, On the
.whole, a reascnably accurate answer to the question of what
" the Commission reﬁuires in a given situation éan be found in
, ;; .. publicly available material,
Tn view of the growing complexity of the securities laws,
the Committes recormends that the Commission should make

greater use of compliance checklists which it would distribute
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" . to brokers and dealers, investment companies and investment
- " advisers., The official transmittal of such a list might

strengthen the hand of compliance officers in such organizations.
‘ —

.~

. Since compliance officers generally lack the prestige
associated with direct contribution to net profit,‘anything
which the Commission does to enhance the status of such
officers and to emphasize the importance of each of their
many tasks should aid compliance. The Committee has examined
a compliance checklist prepared by the Division of Trading
and Markets and found it to be a useful tool for compliance
officers. We recommend expansion of the use of similar
techniques by all Divisions and Offices of the Commission,

together with periodic review and updating.

Requiréments for adequate internal accounting and
. financial reporting guide brokers, dealers and investment
advisers intc sound business practices which, in turn, pro-
tect investors. The Commission has broad authority to

" prescribe accounting and reporting requirements. The recent

ct

~ 7 ..crisis in the securitie

wn

industry has revealed, however, that

“
p)

inadequate accounting ic £ar too prevalent among brokers and

02
C
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dealers. DMoreover, meaningful financial reporting to custo-
mers by brokers and dealers is not prevalent enough. The
Commission has recently taken stgbs to improve accounting and
internal éuditing by broker—dealers»and to require the reporting
of certain information to their customers on quarterly and

annuagl bases, The Commission should attach a high priority to
the adoption and implementation of rules in these areas. Compre-
hensive end uniform repérting by broker-dealers would represent

a najor step forward in the realization cf the cbjectives of

the Securities Exchange Act of 1934;

The exchanges, the NASD and the American Institute of
Certified Public Accountants (P'AICPA") bear a hea;y responsi-
bility to further the development of accounting practices and
auditing standards for brokers and dealers. An exposure
draft on the auditing of brokers and dealers has been prepared
" by the AICPA and is being circulated to appropriate parties
for their comments. Improvement of auditing practices by
independent auditors should continue to receive the energetic

attention of the Commission.
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The process of 'securing compliance through a broad
public information program is not without pitfalls. The
Committee believes, for example, -that the.public availability
of virtually all no-action letters has resulted in a deluge of
paper with no practicable means of making the contents useful
as a medium of information. Moreover, no-action letters are
SO ffequently based on narrow and peculiar factual situations

that they have little precedential value. As a more useful

and effective aid to securing ccmplicnce, the Committes recommends

the publication of a periodic -~ perhaps quarterly =-- summary
of significant positions taken bj the staff. Such summaries
are used within the Commission, and there is no sufficient
reason for not making them available to the public.

While this report does ﬁot deal with the substance of
interpretative pronouncements, the Committee suggests that
the Commission and the staff would contribute to better under-
staﬁding of the cecurities laws and more general voluntary
compliance if interpretative exceptions to rules and policies
Such Tu
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and policies.
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IV, Investigations

Investigations by the Commission, both formal and infor-

~-

mal, are the primary source of the Commission's disciplinary
proceedings and of ccurt actions seeking an injunction or

criminal conviction. Generally speaking, an informal inquiry
by the staff without the use of compulsory process precedes a

formal investigaticn, The issucnce of a subpoena requires
formal authorization by the Commission pursuant to an oxrder of
investigation, The Commission issues such orders on the basis
of a2 staff memorandum, prepared initially in a Regional Office
or in a particular Division.

Investigations are normally not publicly announced.
Nevertheless, the fact that an investigation is in process
becomes known, and, therefore, the initiation of an investigation

may itself operate as a sanction. The multiple steps involved

-in issuing an investigative order have developed because of the

.impact of an investigation on the party being investigated.

The fact that an investigation has been ordered by the
Commisgion fteelf is freguently interpreted by the public

‘
35 a prodetormination by the Commission that the party named

in the crder has viclated the law. Almost 40 years of




