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)
COMPLA INT

(Injunctive and Declaratory Relief)

Jurisdiction - -

1. The relief sought by this Complaint is a declara-
tory judgment under 28 U.S.C. §‘2201, and an injunction

pendente lite under Rule 65, Fed. R. Civ. P. Jurisdiction of
this action is founded upon 28 U.S.C. § 1331, upon Seétions
10(a) and (b) of the Administrative Procedure Act,.5 u.s.C.

§§ 702 and 703, upon § 22 of the Securities Act of 1933, 15
U.S.C. § 77v and § 27 of the Securities Exchange Act of 1934;
15 U,S.C, § 78aa. 'The wroﬁg complained of herein against
defendant Securities and Exchange Cémmission ("SEC“)'consists
of a violation of the rule-making provisions 6f the Administra—:
tive Précedure Act, 5 U:S.C. § 553 and of the SEC's own rule-
making regulations, 17 C,F.R. § 202.6, and of the Constitution.

of the United States.



The Parties

2. Plaintiff Arthur Andersen & Co. (ﬁ_erei_nafter
"Arfhur Andersen") is a éenqral partnership organized and
existing under the laws of the State of illﬁnois, with its
principal office located at 69 West W#dlington Street,
Chicag&, Illinéis.. Arthur Andersen ié‘a firm of independégt'
public accountants. The_firm's bus?ness consists prinéipally
of proiiding accounting and auditihg,services to corpora- .
"tions, including thé examining and_reporting upon the
‘financial étatements of such corpdrations. Many-of Arthur
Andersen's audit ciientsAare subjeét to the jurisdiction of
. defendant SEC and are required io file with the SEC financial
statements, together wikh the audit reports-thereoh of Arthur
Andersen, under the various Acts administered by the SEC,
including, but not limited'to, regisfratibn statements filed
pursuant to the Securities Act of 1933, 15 U.S.C. § 77 et seq.,
and periodic fepofts and proxy statements filed ?ursuant to
the_Sécurit;es Exchange Act of 1934, 15 U.S.C.‘§ 78 et éég.
In all such filings, Arthuf Andersén is required to oﬁserve'
the rules and.regﬁlations promuigated by the SEC‘which.gqvern
the form and content of finanéial statements and the audit
reports of independent public accountants ip respect_thereof.'
In particular, Arthur'Andersen is required to obéervé the .
SEC's Regulation S-X goverping accounting presentations in
filings with the SEC (17 C.F.R. § 210.1-01 et seq.).

Accounting Series Réleﬁse No. 4 issued by the SEC‘
on April 25, 1938, réads as follows: o

In cases where financial statements filed
with this Commission pursuant to its ruleSand regula-



tions under the Securities Act of 1933 or the
Securities Exchange Act of 1934 are prepared in
accordance with accounting principles for which
there is no substantial authoritative support,
such financial statements will be presumed to.be

- misleading or inaccurate despite disclosures con-
tained in the certificate of the accountant or in

. footnotes ‘to .the statements provided the matters
_involved are material, In cases where there’'is a
difference of opinion between the Commission and
the registrant as to the proper principles of .~
accounting to be followed,  disclosure will be.
accepted in lieu of correctlon of the f1nanc1a1
statements themselves only if the points 1nvolved.
are such that there is substantial authoritative
support for the practices followed by the registrant
~and the position of the Commission has not pre- .
viously been expressed in rules, regulations or other -
official releases of the Commission, including the )
published oplnlons of its Chief Accountant. [ Emphasis -
“added. ] ' . . ' .

Under SEC General Rule 2(6), Arthur Andersen is
permitted to pracfice before the SEC only so long aé its
conduét and practice comport with SEC rules and regulations.r

. 3. Defendant SEC is an agency of the United States
established by Congress in 1934 by 15 U,S.C. § 78(d). The
SEC has statutory'power to administer the various federal
securities laws. The SEC has been delegated by Congress the
power to make rules and regulatlons implementlng and enforec~
ing the laws which ;t adninisters (15 U.S.C. §§.77($), 78(w).

Existence of Justiciable Controversy

and Grounds for Declaratory Judgment
and Other Relief

4. On August 24, 1973, the SEC promulgated its Account-
ing Series Release 146 (;ASR 146")Aunder the Securities Act .
of 1933, the Securities Exchange Act of 1934, the Public Utilit&z
Holding Company Act of 1935 and the Investment Combany Act of 1940,
a copy of which is annexed hereto as Exhibit 1. ASR 146, if

allowed to stand, will constitute an effective adoption by

the SEC of a definitive, substantive rule of general applic-- -



ability for the aCCOunting of business combinations either
as a "poollng of interests" or as a "purchase
5. Prior to the promulgatxon by the SEC of ASR 146,
the SEC had not adopted a definitive, substant1ve ruls of
general appllcablllty in respect of the accountxng forbusxness
combinations as a "pooling of interests" or as a "purchase";
Whether a particular business comb1nat1on was to be. accounted
‘for as a "poollng of 1nterests" or as a "purchase" depended | L
‘upon which accountlng treatment conformed with the then’
generally accepted princ1p1es of accounting.-
6. The SEC fa1led to comply with the notlce and -
public rule-makxng procedures prescrlbed by §_4 of the Ad-
" ministrative Procedure’s Act, 5 U.S.C. § 553, “or SEC Rule
26%26 17 C.F.R. § ZOI 6, in promulgating ASR 146, ASR 146
was promulgated in contravent1on of the express requirements
of the Administratiue-ProcedurevAct and is null and void
33 initio. Secfion 4 of>the Administrative ProceduresAct
provides, in part, as follows: .
"(b) General notice of proposed rule—maklng
' shali be published in the Federal Register,_un—-
less persons subject thereto’are named eud
either personally served or otherwise have
actual hotice thereof‘in accordance with law.
The notice shall include -- o
(1) a statement of the time, place,
Aand nature of public rule-making proceedings;
(2) reference to the legal authority
under which'the rule-is proposed; and
(3) eitherAthe terms or substance of
the proposed'rule or a description.of the subjects,

and issues involved.



x  x * x
(c)  After notice required by this section,
the agency shall give ;nterested persons an'op-
pbrtunity to participﬁte in the rule making through
submission of written data,'viéws, or arguments-.
with or without opportuﬁity for oral presentation.
After consideration of the relévant matter pfee'
sehfed, the agency -shall incorporate in the rules. .
adopfed a concise general statement of their_bagis
and purpose. When rules are reéuired by stafuté
téAbe made on the fecord after oﬁporfunitjufor an ”
agency .hearing, sections 556 and 557 of this title-
applylinstéad of this subsection.™ _
7. 'The SEC has desiénafed.ASRAl46 "an.intérpreta;=.
tioﬁ" of Opinion No.'16A9f the Accountingiprinciples Bbard
of the American'Institufe'of dertified Public Acéountants
referred to in Paragraph 8 hereof, and presumably has thereby
sought to avoid compliance with the hbove—quéted provisions ‘
of the Administrative Proce&ure Act bgcauée of an exception
in § 4 of said Act in respect of "interpretative rules".
The SEC has no statutory authority to issue interpretations
of opinions of such privately constitutéd organizations and
may got adépt such opinions as rules of its own without-f§l—
lowing the puplic.rule—making proceedings alléged in Para-
graph 6 hereof. But even assuminé the SEC has the statutory
authority to interpfet opinions of such an unofficial board,
which opinions the SEC has not therefore adopted ﬁqrsuant to
notice and public particiﬁation as alleged in Paragraph 6Vhereof§
ASR 146 is not an interpretatidn. ASR 146 prescribed for tﬁe |
first time a definiti?e, substantive rule of general applic-
ability for the accounting of business cdmbinations'either
as a "pooling of intefestsﬁ or as»aw"purchase"'in éontraVené_

tion of the Administrative Procedure Act. The SEC has by



ASR 146 materially altered the standards thnt’have thereto-
fore been.genérally accepted by the accountiqg profession
" in determining apprépriate acéounting treatmeqt_of»business
combinations. .Unless Arthur Andersen and indepeﬁdént ac-’
-countants generally abide by the terﬂs of the'ruie; as so
adopted and limitéd by the SEC; registration statements:ﬁnder
the Securities Act of 1933 will not b9 pernitted by the SEC
to become effective, proxy statements and other filings:with
the SEC under the Securities Exchinge Act of 1934 will be
unacceptable to the SEC, and comparable probleﬁs wiil érise
under the other acts referred to abdve. .
. A -
Setting in Which ASR 146 VWas

Promulgated by SEC and Conse-
- quences of Such Action

8. The American Institute of.Cértified Public Ac%
countants ("AICPA") is a profeésional societﬁ. The Congress
of the United Stéies has not conferred upon.it any regulatory
powers over accounting principleé or over practicing ac-
countants. . It is not necessary for an indepehdeht accountant
to be a member of fhe AICPA in order té'practicé his,profession,
including practice before the SEC. In August, 1970, thée
Accounting Principles Bbard>("APB"), a creature of thelAICPA, 
issued its Opinion Nos. 16 and 17 relating to fhe acéounting
for business combinétions either as a "poolirg of interests" .
or as a "purchase“, and, if the latter, requiring among other
things that any goodwill arising from the acquisition ﬁe
capitalized.and amortized against income over a period not
excéeding 40 years. Paragraph 47d of APB Opinion Né. 16
provided that "pooling of intereéts" accounting would not be
invalidated for a business .combination if treasury shares weie‘

acquired --



(a) for '"stock option and compensation
plans, and
(b) .for other recurring distributions",

provided "a systematic pattern of reacquisitions is established .

at least two years before the plan‘of combination is initiatédfﬁ

or coincident "with the adoption of a new stock option.or com~
pensation plan". [ Emphasis added.]‘ Copies of these Opinions
are annexed.hereto as Exhibits 2 and 3, respectively.

9. In September, 1971, the AICPA issued its Ac-
counting Interpretation No. 20 (“AICPA'ZO"), a copy of which
‘is annexed hereto as Exhibit 4; wﬁich rélated_to-and had fhe A
effect of substantively modifying paragraén_ 47d of APB
'Opinion No. - 16.' The prindipgl substanfive modification were:

(1) to provide expressiy that acquisitions
of treasury shares will not ipvalidate “pooling of
interests“ accounting for a business combination if-:
such_ acquisitions are-made for specific purébées not
reiated to a particular business combinatién thch

‘is planned to be accounted for by the "pooling -of
interests" method and such shares are specifically ,
reserved for such other purposes; aﬁd

(22 to set forth the specific purpoéesAfor
which sharés may he reacquired prior to é "pooling -
of interests" to includeiacquisitions:

(1? for stock option or compensation

plans; ‘ .

' (ii) for stock dividends declared;
(1i1) for a specific "purchase™, and
(iv) for an existing contingent share

agreement from a prior business combination.



Thus, the conditions of Paragraph 47d of APB Opinion No. 16
"were in effect changed to addvshares acquired for the specific
purposes set forth above, whether or not acquired in a
"systématic pattern”, subject only to the requirement that
they be specifically reserved for such purposes. Any requlre—
ment of a "systematic pattern of réachisitionsP ﬁoﬁld clearly’
have been incompatible with added purposes (iii) and. (iv),
. and AICPA 20 made no distinction between any of the four
purposes in this regard The issuance of 1nterpretat10ns
of APB Opinions was authorized under procedures establlshed
by the AICPA; and in the case of AICPA 20, the interpretation
was considered prior to its issuaﬂce b& the APB at'airegular’
’ meeting and was approved by the Chairman of.the APB w1thout
obaectron by the APB
10. Prior to the promulgation by the SEC of ASR 146,
substantial authorltatlve support had developed in the account-~
ing profession for the changes made in the conditioos of Para- .
graph 47d-of APB Opinion No. 16 in respect of the acquisition
of treasury sharesAas alleged in Paragraph 9 hereof? end for the
addition of the foilowing specific purposes to those for which
treasury shares could be acqu1red w1thout 1nvalidat1ng the
use of "pooling of 1nterests" accounting:
(1) for conversions of outstanding convertible
securities, and | ‘ .
(2) for exercises ofioutstanding warrants,
provided only that éuch shares were reserved for such a purpose
.and a reasonable expectation existed that such a purpose wou1d>
be realized. | ‘

11. The SEC had knowledge of the changes in



generally’nccepted accounting principles ih respect of the
aéquisition of treasury shares as related to aécounting—for
business combinations as they evolved as alleged ih baragraphs
8, 9 and 10 hereof, and had‘accepted up until August'z4, 1973,
:financial statements included in registration statéments, pfoxy
statements,.annual feports and other documents filed{with'iti
whiéh~reilected accounting for businesézcombinatioﬁs as a
"pooling of interests” rather than a "purchaée" in the cir— ‘
cumstances set forth in Paragraphs 9 and 10 hereof.
‘ 12. It was in this setting and at this juﬁcture
vthat the SEC promulgated ASR 146. The SEC has no statutoryv
power to issue interpretations of AéB Opinions or of AICPAA
" interpretations of such Opinions. Moreover, ASR 146 was not
‘limited to interpretation. The effect of the SEC's ASR 146
wvas torprescribe and aaopt as a defipitivq substéntive rule of
accounting APB Opinion No. 16, but also fo restate‘and amend
substéntively tﬁat Opinion in respect of the provisionsvap—
plicable to the acquisition of treasury shafes. Such changes
with respect to APB Opinion Nb. 16 consisted ﬁrincipally o£
the following$~ ‘
(a) It extended thg;gpécificduy prescribed
time periods in Paragraphs 47c¢ and 47d'during4which
the acquisition of treasury shares'might "taint"_or.'
invalidate a pooling‘of'intere§t§.from "within two
years~befo;e the plan of combination isAinifiated or
between the dates the combination is initiated and con-
summated” to include an indefinite periodAof time sub-
sequent to the consummaﬁion of the businesé combination.
(b) It added tq the specific purposes for

-which treasury shares might be acquired without in-

-0 -



validating a "pooling", as follows:
. (i} for warrants;A
(ii)' for convertible securities;
(iii) for stock purchase or bonus plans;..
- (iv) foi stock dividends;
_(v) for a spécific "purchase",.and
“(vi) for an existing contihgent share
v agreement from a prior business combinatioﬁ.
(c) It added, as # condition to avoid invalida-
ting a Apooling of interests",.the requirement that
fhere exist a reasonable expectation that the tfeasury
shares re#équired wili be issﬁéd for such purposes, and
set forth the following tests as éenerally applicable:
"(i) As to stock option plans, warrants
or convertible securities, the quoted price'of the
common shares is not less than 75 percent of.thé
exercise or conversion price.- ' o
(2) As to stock purchase or bonus plans
or stock dividends, either (a) shares are reacquired
to fulfill exisfihg éommitments or dividends declared
or (b) based 6n a pattern quissu;ng shares for such
purposes in the prior two yeafs, the shareé are re-
acquired to fulfill anticipated requiremeﬁts in the
succeeding yearxr." ' 4 | .

‘ (d) It prescribed that the '"systematic pattern
of reacquisitions" test would not apply to shares ac-~
quired - '

(i) for issuance in a specific "purchase"
business coﬁbination, or ‘

(ii) to resolve an existing contingent

- 10 -



ASR 146 ilso changed AICPA 20 and the accounting
principles which had gained substantial authoritative support
subsequent.thereto‘in the respects alleged in suﬁparagraph’(a)
and in, clauses (1) and (2) of'subparagraph (c) of this Para-
graph 12, and further it reimposed the_vcondition that the
acquisitions of freasury shares be in a "systemafic'pattern
of.reacquisitions established at least two years before the
plan of éombinatioﬂ is initiated (or coincidentally with the _
adoption of a new stock option or compensatipn plan)" for-
all recurring distributions, which include all of the specific
purposes referred to either in Paragraph 47d of APB Qpinién
No. 16, in AICPA 20 or in ASR 146 except only - -

' ' (x). treasury shares acquired for is- .
suance in a specifiq ?éurchase" business copﬁina—

tion, or : - - ' a

(y) to resolve an ékiéfing contingent
share agreement  from ﬁ pfior business orgaﬁization.
" Because ASR-146 creates substantive rules of ac—
- counting required to be followed in<financiai statements filed
with the SEC, it was promulgated in cqntravehtion of the provi-
sions of the Administrative Procedure Adt.and js-null and void
ab initio. ‘

13. ASR 146 concludes with fhe following sentence:

"The interpretation set forth herein

should be applied to all subsequent

business combinations even though =

shares issued in these combinations

may have been reacquired prior to the

date of this release."”
and thus constitutes ex post facto legislative=rule;making in
violation of Section 9 of Article I of the Constitution of the

United States, It purports to preclude a company from ac~-

quiring another business and accounting for it és a "pooling

- 11 -



of interests" —-
A (i) if either of the combining companies had
~ acquired shares within a two-year period
prior to the initiation or cdnsumﬁ;tion of
the combination or &ithin an unspecified
period thereafter, Qnd
(11) if such acquisitions of treasury shares had
' not conformed with the subsequehtl& imposéd
.req‘uir.ex'nents of ASR 146 ’
even though, such tpeasury shares were acquired-in good'faith
prior to.the promulgation of ASR 146, in conformity with then
existing generally accepted accounting principies; and after 
' obtaining an opinion of-ah independent.public accouﬁtant to
thé effect that the acQuisitibn of'such treasury shares-would
not invélidafe}accoﬁnting for a sﬁbsequenf business combina-
tion as a "pobiing of_inferests" in conformity.withAgeherally
aqcepted accounting principlesl‘ A nﬁmﬁer of audit clients
of Arthur. Andersen have ;cquired treasury shares in such
circumstances and gfter obtaining'writyeﬁ or bral opinions
of Arthur Andersen to that effect. Furthermore, the SEC by
its Asﬁ 146 purports to preclude>such 5 company.from accounting
for such an acquisition madé subsequent to'ﬁugust 24, 1973,<
as a "pooling of interests" even though éuch acquisition ﬁas
included in a proxy stétement or registration statement which
had been cleared with, or made effectiQe bj, the sEC prior
to Aggust 24, 1973, and which had presented the pro forma
financial statements of the combined businesses»on a "pooling
of interests" baéis. A sale of shares tp "cure" the "tgint"

imposed-  retroactively by the,SEC's ASR 146 would invmény

-12 -



1970; that he participated in the deliberations of the APB

in respect of APB Opinidn No. 16 and in the voting on the.

"adoption thereof; that in September, 1971, the AICPA issued its

accountihg interpretation No. 20 ("AICPA 20"); that the al-
-legations of fact and of accounting 6pinion set forth in.
Paragraphs 2, 4, 5, 8, 9, 10, 11, 12, 13 and 15 of the
coyplaint in the'above case are true and correct; and that it
s his opinioh as an expert on accounting principles-(l) thgt
Acéounting éeries Release i46 ("ASR 146“)'promu1gated by the
Securities and Exchangé CommissionAon August 24, 1973, cbnsfi-
tuted a substantlve change in the then preva111ng generally

accepted principles of accountlng as reflected in practice,

and was not merely an interpretation of what then constituted '

generally accepted principles of accounting, and (2) that ASR
146 by its terms applies retroactively as set forth in Para-
_graph 13 of the complaint in the above case.

Executed at Chlcago, 1111no1s, thls /ﬁff? day" of

September, 1973..

N

George R. Catlett

] Subscribed and -sworn to before me, a'notary public,
in and for the State and'County aforesaid, this J1Th day of
September, 1973.

Notary Public

My commission expires 5/ /77



