
IN TLIE UNITED STATES DISTRIC 
FOR THE DISTRICT OF COLUM 

ARTHUR ANDERSEN & CO. , 
69 West Washington S t r e e t  , 
Chicago, I l l i n o i s  60602, 
(312) 346-6262, 

* 

P l a i n t  i f f  , 
V. 

SECURITIES AND EXCHANGE COMMISSION 
500 North Capi tol  S t r e e t  
Washington, D. C., 

. Defendant. 
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) C i v i l  Action No. 

COMPLAINT 

( In junc t ive  and Declaratory R e l i e f )  . 
J u r i s d i c t i o n  . ' 

1. The r s l i e f  sought by t h i s  Complaint is a declara- 

torx judgment under 28 U.S.C. 8 '  2201, and 'an injunct ion 

pendente under Rule 65; Fed. R. C i v .  P. J u r i s d i c t i o n  of 

t h i s  a c t i o n  is founded upon 28 U.S.C. § 1331, upon Sections 

lO(a) and (b) of the  Administrative Procedure A c t ,  5 U.S.C. 

8 6  702 and 703, upon 0 22 of t h e  S e c u r i t i e s  A c t  of 1933, 15 

U.S.C. § 77v and 0 27 of t h e  S e c u r i t i e s  Exchange A c t  of 1934, 
' 

15 U.S.C. 0 78aa. The wrong complained of herein against  

defendant S e c u r i t i e s  and Exchange Commission (I1SECt1) c o n s i s t s  

of a v i o l a t i o n  of t h e  rule-making provis ions of t h e  Administra- 

t i v e  Procedure A c t ,  5 U.S.C. 5 553 and of t h e  SEC's own ru l e -  

making r egu la t ions ,  17 C.F.R.. § 202.6, and of t h e  Const i tut ion 

of t h e  United S ta t e s .  



The P a r t i e s  

2. P l a i n t i f f  Arthur Andersen & Co. (he re ina f t e r  

"Arthur Andersen") is a general  par tnership organized and 

e x i s t i n g  under t h e  l a w s  of t h e  S t a t e  of I l l i n o i s ,  with its 

p r i n c i p a l  o f f  ice ' located a t  69 Nest Wa& ington S t r e e t ,  

Chicago, I l l i n o i s . .  Arthur Andersen is 'a f i rm  of independent 

pub l i c  accountants. 

of providing accounting and audi t ing.  s e r v i c e s  t o  corpora- 

tions, including the examining and r epor t ing  upon t h e  

f i n a n c i a l  s ta tements  of such corporations.  

. .  

The f i r m ' s  business c o n s i s t s  pri.nc.ipally 
. .  

Many o f  Arthur 

Andersen's a u d i t  c l i e n t s  are sub jec t  t o  t h e  j u r i s d i c t i o n  of 

defendant SEC and are required t o  f i l e  w i t h  t h e  SEC f i n a n c i a l  

statements,  together  with the  a u d i t  r e p o r t s  thereon of Arthur 

AnderseQ under t h e  various Acts administered by t h e  SEC, 

including, but  not limited t o ,  r e g i s t r a t i o n  statements f i l e d  

pursuant t o  t h e  S e c u r i t i e s  A c t  of 1933, 15 U.S.C. 0 77 e t  seg., 

and pe r iod ic  r e p o r t s  and proxy statements f i l e d  pursuant t o  

the S e c u r i t i e s  Exchange A c t  of 1934, 15 U.S.C. g 78 e t  seq. 

I n  a l l  such f i l ings ' ,  Arthur Andersen is required t o  observe 

/ 

t h e  r u l e s  and r egu la t ions  promulgated by t h e  SEC'which govern 

t h e  form and content of f i n a n c i a l  s ta tements  and t h e  aud i t  

r e p o r t s  of independent publ ic  accountants i n  respect thereof.  

In p a r t i c u l a r ,  Arthur Andersen i s  required t o  observe fhe 

SEC's Regulation S-X governing accounting p resen ta t ions '  i n  

f i l i n g s  w i t h  t h e  SEC (17 C.F.R. 8 210.1-01 e t  seq . ) .  

. .  

. .  

Accounting Ser!es Release No. 4 i s sued  by t he  SEC 

on Apr i l  25, 1938, reads as follows: 

. I n  cases where f i n a n c i a l  s ta tements  f i l e d  
with t h i s  Commission pursuant t o  its r u l &  and regula- 
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t i o n s  under t h e  S e c u r i t i e s  Act of 1933 or t h e  : 
S e c u r i t i o s  Exchange A c t  of 1934 are prepared i n  
accordance wi th  account ing p r i n c i p l e s , f o r  which 
t h e r e .  is no s u b s t a n t i a l .  a u t h o r i t a t i v e  support ,  
such  f i n a n c i a l  s t a t emen t s  w i l l  be presumed t o . b e  

: misleading or i n a c c u r a t e - d e s p i t e  d i sc losu res ' con-  
t a i n e d  i n  t h e  c e r t i f i c a t e  of t h e  accountant  o r , i n  
foo tno te s  ' t o  . t h e  s t a t emen t s  provided t h e  matters ' . ,  

, involved -are material. '  I n  cases where . t h e r e  ' i s  a 
d i f f e r e n c e  of op in ion  between t h e  Commission and ,. 
t h e  r e g i s t r a n t .  as t o  t h e  proper .  p r i n c i p l e s  of. . 
account ing  t o  be fo1lowed;disclosure w i l l  b e . ,  
accepted . i n  l i e u  of c o r r e c t i o n  of  t h e  f inanc ia?  
s t a t emen t s  themselves o".ly if t h e  p o i n t s  involved 
are such t h a t  t h e r e  is Substantia1,authoritative ., 
suppor t  f o r  t h e  p r a c t i c e s  followed by t h e  r e g i s t r a n t  . .  
and t h e  p o s i t i o n  of  t h e  Commission has  not pre- 
v ious ly  been expressed i n  r u l e s ,  r e g u l a t i o n s  or, o t h e r  - . 
o f f i c i a l  releases of t h e  Commission, inc luding  t h e  . .  

. publ i shed  opin ions  of its Chief Accountant. [Emphasis .. . .added.]  '. ' . . .  

Under SEC General Rule. 2(&), Arthur  Andersen is ' .  

permi t ted  t o  p r a c t i c e  before t h e  SEC on ly  so long as its 

conduct and p r a c t i c e  comport w i th  SEC r u l e s  and r egu la t ions .  

3. Defendant SEC is a n  agency of t h e  United S t a t e s  

e s t a b l i s h e d  by Congress i n  1934 by 15 U.S.C. 0 78(d) .  The 

SEC has  s t a t u t o r y  power t o  adminis te r  t h e  va r ious  f e d e r a l  

securities l a w s .  The SEC has  been de lega ted  by Congress t h e  

power t o  make r u l e s  and r e g u l a t i o n s  implementing and enforc-  

i n g  t h e  laws which it admin i s t e r s  (15 U.S.C. 8 0  7 7 ( s ) ,  78(w). 

Exis tence of J u s t i c i a b l e  Controversy . 
and Grounds f o r  Declara tory  Judgment 

and Other Re l i e f  

4. On August 24, 1973, t h e  SEC promulgated its Account- 

i n g  S e r i e s  Release  146 ("ASR 146") under t h e  S e c u r i t i e s  A c t  

of 1933, t h e  S e c u r i t i e s  Exchange A c t  of 1934, t h e  Pub l i c  U t i l i t y  

Holding Company A c t  of 1935 and t h e  Investment Company A c t  of 1940, 

a copy of which is annexed he re to  as Exhib i t  1. ASR 146, i f  

allowed t o  s t and ,  w i l l  c o n s t i t u t e  a n  e f f e c t i v e  adopt ion  by 

t h e  SEC of a d e f i n i t i v e ,  s u b s t a n t i v e  r u l e  of gene ra l  app l i c -  
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a b i l i t y  f o r  t h e  accounting of business combinations e i t h e r  

as a "pooling of i n t e r e s t s "  or  as a "purchase". 

5. P r i o r  to the  promulgation by the  SEC of ASR 146, 

t h e  SEC had not adopted a d e f i n i t i v e ,  subs t an t ive  r u l e  of 

gene ra l  a p p l i c a b i l i t y  i n  r e spec t  of  t h e  accounting fo rbus iness  

combinations as a "pooling of interests" o r  a s  a "purchase". 
' 

Whether a p a r t i c u l a r  business combination w a s  t o  be accounted 
. .  . .  

for as a "pooling of i n t e r e s t s " ,  o r  as a "purchase" ..depended : 
upon which accounting treatment co&'ormed with €he then .  

general ly  accepted p r inc ip l e s  of accounting. 

. .  . .  
'. .. 

. . .. 
6 .  The SEC f a i l e d  to  comply with the  not ice  and 

pub l i c  rule-making procedures prescribed by § 4 of t he  Ad- 

m i n i s t r a t i v e  Procedures A c t ,  5 U.S.C. f 553, o r  SEC Rule 

20X.6, 17 C.F.R. 8 20Y.6, i n  promulgating ASR 146. ASR 146 

w a s  promulgated i n  contravention of t h e  express requirements 

of t h e  Administrative Procedure Act and is n u l l  and void 

3% 2. 

ab i n i t i o .  Section 4 of t h e  Administrative ProceduresAct 

provides,. i n  p a r t ,  as follows: 

-- 

"(b) General no t i ce  of proposed rule-making 

s h a l l  be published i n  t h e  Federal  Register,  un- 

less persons sub jec t  t h e r e t o  are named and 

e i t h e r  personal ly  served o r  otherwise have 

a c t u a l  no t i ce  thereof i n  accordance with l a w .  

The no t i ce  s h a l l  include -- 

' 

(1) a statement of t h e  t i m e ,  place, 

and nature  of pub l i c  rule-making proceedings; 

(2) reference t o  t h e  l e g a l  au tho r i ty  

under which t h e  r u l e  is proposed; and 

(3) e i t h e r  t h e  t e r m s  o r  substance of 

t h e  proposed r u l e  o r  a desc r ip t ion  of t h e  s u b j e c t s  

and i s s u e s  involved. 



* * * * * 
( c )  After n o t i c e  required by t h i s  sect ion,  

t h e  agency s h a l l  g ive i n t e r e s t e d  persons an op- 

portuni ty  t o  p a r t i c i p a t e  i n  t h e  r u l e  making through 

submission of w r i t t e n  data ,  'views, o r  argme.nts . .  . 

with o r  without opportunity f o r  oral presentat ion.  

After  considerat ion of t h e  r e l evan t  matter pre- 

sented, t h e  agency s h a l l  incorporate i n  t h e  r u l e s  

adopted a concise general  statement of t h e i r  ba s i s  

and purpose. When r u l e s  are required by statute 

to  be  made on t h e  record a f t e r  opportunity f o r  an 

agency hearing, s e c t i o n s  556 and 557 of t h i s  t i t l e  

apply in s t ead  of t h i s  subsection." 

7 .  The SEC has  designated A S R  146 "an in t e rp re t a -  

. 

tion" of Opinion No. 16 of t h e  Accounting P r inc ip l e s  Board 

of t h e  American I n s t i t u t e  of C e r t i f i e d  Publ ic  Accountants 

r e f e r r e d  t o  i n  Paragraph 8 hereof,  and presumably has thereby 

sought t o  avoid compliance with t h e  above-quoted provisions 

of t h e  Administrative Procedure Act because of an exception 

in 5 4 of- s a i d  A c t  i n  r e spec t  of " i n t e r p r e t a t i v e  rules".  

The SEC has no s t a t u t o r y  a u t h o r i t y  t o  i s s u e  i n t e r p r e t a t i o n s  

of opinions of such  p r iva t e ly  c o n s t i t u t e d  organizat ions and 

may not adopt such opinions as r u l e s  of its own without f o l -  

lowing t h e  pub l i c  rule-making proceedings a l l eged  i n  Para- 

graph 6 hereof. But even assuming the  SEC has t h e  s t a t u t o r y  

au tho r i ty  t o  i n t e r p r e t  opinions of such a n  u n o f f i c i a l  board, 

which opinions t h e  SEC has not t he re fo re  adopted pursuant t o  

no t i ce  and pub l i c  p a r t i c i p a t i o n  as al leged i n  Paragraph 6 hereof;  

ASR 146 is not an in t e rp re t a t ion .  ASR 146 prescribed f o r  t h e  

f i r s t  t i m e  a d e f i n i t i v e ,  subs t an t ive  r u l e  of general  applic- 

a b i l i t y  f o r  t h e  accounting of business combinations e i t h e r  

as a "pooling of i n t e r e s t s "  o r  as a "purchase" i n  contraven- 

t i o n  of t he  Administrative Procedure Act. The- SEC has by 
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ASR 146 materially a l t e r e d  t h e  s t anda rds  t h a t  have thereto- 

fore been gene ra l ly  accepted by t h e  account ing p ro fes s ion  

. in determining a p p r o p r i a t e  account ing  t rea tment  of bus iness  

combinat ions. Unless Arthur Andersen and independent ac- 

coun tan t s  gene ra l ly  ab ide  by t h e  terms of t h e  r u l e ,  as so 

adopted and l i m i t e d  by t h e  SEC, r e g i s t r a t i o n  statements under 

t h e  S e c u r i t i e s  A c t  of 1933 w i l l  not  be permi t ted  by t h e  SEC 

t o  become e f f e c t i v e ,  proxy s t a t emen t s  and o t h e r  f i l i ngs . .w i th  

t h e  SEC under t h e  S e c u r i t i e s  Exchange A c t  o f  1934 w i l l  be 

unacceptable  t o  t h e  SEC, and comparable problems w i l l  arise 

under t h e  o t h e r  acts r e f e r r e d  t o  above. 

I 

Set t ing  i n  Which ASR 146 \Yas 
Promulgated by SEC and Conse- 

quences- of Such Action 

8 .  The American I n s t i t u t e  of C e r t i f i e d  Pub l i c  A c -  

countants  ("AICPA") is a p r o f e s s i o n a l  s o c i e t y .  The Congress 

of the United Sta tes  has  not confer red  upon it any r e g u l a t o r y  

powers over account ing p r i n c i p l e s  o r ' o v e r  p r a c t i d i n g  ac- . ' 

countants . .  It  is no t  necessary  f o r  an independent accountant  

to be a member of t h e  AICPA i n  o rde r  t o ' p r a c t i c e  h i s  .p rofess ion ,  

i nc lud ing  practice .before  t h e  SEC. 

Accounting P r i n c i p l e s  Board ('*APBII), a c r e a t u r e  0.f the AICPA, . 

i s sued  its Opinion Nos. 16 and 17 r e l a t i n g  t o  t h e  account ing 

for  bus iness  combinations e i t h e r  as a "pool i rg  of i n t e r e s t s "  

or  as a "purchase", and, i f  t h e  la t ter ,  r e q u i r i n g  among o t h e r  

t h i n g s  t h a t  any goodwil l  a r i s i n g  from t h o  a c q u i s i t i o n  be 

c a p i t a l i z e d  and amort ized a g a i n s t  income ove r  a pe r iod  not  

exceeding 40 years .  Paragraph 47d o f  APB Opinion No. 16 

provided t h a t  "pooling of i n t e r e s t s "  account ing would ' no t  be 

i n v a l i d a t e d  for  a bus iness  .combination i f  t r e a s u r y  Sha , reS  were 

acqui red  -- 

a 

In  August, i970,. t h e  
. .  

' 
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Plans,  

provided "a 

( a )  f o r  "stock op t ion  and compensation 

and 

(b) f o r  o the r  r ecu r r ing  d i s t r ibu t ions" ,  

sys t ema t i c  p a t t e r n  of r eacqu i s i t i ons  .is es t ab l i shed  

at least two yea r s  before t h e  plan' of combination is i n i t i a t e d "  

or coincident  "with t h e  adoption of a new s tock  opt ion or  corn- 

pensat ion plan". 

are annexed hereto as Exhibi ts  2 and 3, r e spec t ive ly .  

[ B p h a s i s  added.] ' Copies of t hese  Opinions 

9. I n  September, 1971, t h e  P I C P A  issued its Ac-  . .  

counting I n t e r p r e t a t i o n  No. 20 ('IAICPA 20"), a copy of which 

.is annexed hereto as Exhibit  4-, which related t o - a n d  had the.  

e f f e c t  of subs t an t ive ly  modifying Paragraph 47d of APB. 

Opinion No.. 16.*' The p r i n c i p a l  subs t an t ive  modif i c a t i o n  were: 

t o  provide expressly t h a t  acqu i s i t i ons  (1) 

o$ t r ea su ry  share's w i l l  not i n v a l i d a t e  "pooling of 

' i n t e r e s t s "  accounting f o r  a busi ness combination i f  

such: a c q u i s i t i o n s  are made f o r  s p e c i f i c  purposes not 

r e l a t e d  t o  a p a r t i c u l a r  business combination which 

is planned t o  be accounted f o r  by t h e  "pooling .of 

in te res t s"  method and such shares  are s p e c i f i c a l l y  , 
reserved f o r  such o t h e r  purposes, and . ' 

. .  

. .  

(2) t o  set f o r t h  t h e  s p e c i f i c  purposes f o r  

which shares may be reacquired p r i o r  t o  a "pooling 

.of i n t e r e s t s "  t o  include acqu i s i t i ons :  

(i) 

plans ; 

( i i )  

( i i i )  

( i v )  

agreement from 

f o r  s tock  o p t i o n , o r  compensation 

. 
f o r  s tock  dividends declared;  

f o r  a s p e c i f i c  "purchase", and 

f o r  an e x i s t i n g  contingent share  

a p r i o r  b u s i n e s s  combination. 
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Thus, t h e  condi t ions of Paragraph 47d of APB Opinion No. 16 

were i n  e f f e c t  changed t o  add shares acquired f o r  t h e  s p e c i f i c  

purposes set f o r t h  above, whether o r  not acquired i n  a 

"systematic pat tern",  sub jec t  only t o  t h e  requirement t h a t  

they be s p e c i f i c a l l y  reserved f o r  such purposes. Any require-  

ment of a %ystematic p a t t e r n  of reacquis i t ions"  would c l e a r l y  

have been incompatible with added purposes ( i i i )  and ( i v ) ,  

and AICPA 20-made no d i s t i n c t i o n  between any of t h e  f o e  

purposes i n  t h i s  regard.  The issuance of i n t e r p r e t a t i o n s  

of APB Opinions w a s  authorized under procedures e s t ab l i shed  

by the  AICPA; and i n  the case of AICPA 20, t h e  i n t e r p r e t a t i o n  

w a s  considered p r i o r  t o  its issuance by t h e  APB a t  a r egu la r  

meeting and w a s  approved by t h e  Chairman of t h e  APB without 

ob jec t ion  by t h e  APB. 

10. P r i o r  t o  the promulgation by t h e  SEC of ASR 146, 

s u b s t a n t i a l  a u t h o r i t a t i v e  support  had developed i n  t h e  account- 

i ng  profession for t h e  changes made i n t h e  condi t ions of Para- . 
graph 47d-of APB Opinion No. 16 i n  r e spec t  of t h e  a c q u i s i t i o n  

of t r ea su ry  sha res  as a l l eged  i n  Paragraph 9 hereof,  and f o r  t h e  

add i t ion  of t h e  following s p e c i f i c  purposes t o  those f o r  which 

t r easu ry  sha res  could be acquired without i nva l ida t ing  t h e  

use of Ivpooling of i n t e r e s t s "  accounting: 

(1) f o r  conversions of outs tanding conve r t ib l e  . 

s e c u r i t i e s ,  and 

(2) f o r  exe rc i se s  of outstanding warrants, 

provided only t h a t  such shares were reserved f o r  such a purpose 

and a reasonable expectat ion e x i s t e d  t h a t  such a purpose would 

be r e a l i z e d .  

11. The SEC had knowledge of t h e  changes i n  
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gene ra l ly  accepted account ing p r i n c i p l e s  i n  r e spec t  of t h e  

a c q u i s i t i o n  of t r e a s u r y  s h a r e s  a s  r e l a t e d  t o  account ing f o r  

bus iness  combinations as they  evolved a s  a l l e g e d  i n  Paragraphs 

8 ,  9 and 10 hereof ,  and had accepted  up u n t i l  August 24, 1973, 

f i n a n c i a l  s t a t emen t s  inc luded  i n  r e g i s t r a t i o n  s t a t emen t s ,  proxy 

s ta tements ,  annual  r e p o r t s  and o t h e r  documents f i l e d  wi th  it 

which r e f l e c t e d  account ing f o r  bus iness  combinations as a , 

"pool ing of i n t e r e s t s "  r a t h e r  t h a n  a "purchase" in t h e  cir- 

cumstances set  f o r t h  i n  Paragraphs 9 and 10 hereof .  

12. It w a s  in t h i s  s e t t i n g  and a t  t h i s  j u n c t u r e  

t h a t  t h e  SEC promulgated ASR 146. The SEC has no s t a t u t o r y  

power t o  i s s u e  i n t e r p r e t a t i o n s  of  APB Opinions or  of A I C P A  

i n t e r p r e t a t i o n s  of such Opinions.  Moreover, ASR 146 was not  

l i m i t e d  t o  i n t e r p r e t a t i o n .  The e f f e c t  of t h e  SEC's ASR 146 

was t o  p r e s c r i b e  and adopt as a d e f i n i t i v e ,  subs t an t ive  r u l e  of 

account ing  APB Opinion No. 16, b u t  also to  restate and amend 

s u b s t a n t i v e l y  t h a t  Opinion i n  r e s p e c t  of t h e  p rov i s ions  ap- 

plicable t o  t h e  a c q u i s i t i o n  of t r e a s u r y  sha res .  Such changes 

w i t h  r e s p e c t  t o  APB Opinion No. 16 c o n s i s t e d  p r i n c i p a l l y  of 

t h e  fol lowing:  

/ 

, ' +  . .  
(a) It extended thg ' spec i f  ically p re sc r ibed  

time pe r iods  i n  Paragraphs 47c and 47d dur ing  which 

t h e  a c q u i s i t i o n  of t r e a s u r y  s h a r e s  might " t a i n t "  o r .  

i n v a l i d a t e  a poo l ing  of i n t e r e s t s  from "within two 

y e a r s  before t h e  p l a n  of  combinat ion is i n i t i a t e d  or 

between t h e  dates t h e  combination is i n i t i a t e d  and con- 

summated" t o  inc lude  a n  i n d e f i n i t e  pe r iod  of t i m e  e- 
sequent  t o  t h e  consummation of t h e  bus iness  combination. 

-. 

(b) I t  added t o  t h e  s p e c i f i c  purposes fo r  

which t r e a s u r y  s h a r e s  might be acqu i red  without  in-  
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v a l i d a t i n g  a "pooling", as fol lows:  

for warran ts ;  

f o r  conve r t ib l e  s e c u r i t i e s ;  

for s t o c k  purchase o r  bonus p l ans ;  

for s t o c k  d iv idends ;  

for a s p e c i f i c  "purchase", and 

f o r  a n  e x i s t i n g  cont ingent  s h a r e  

a p r i o r  bus iness  combination. 

(c) I t  added, as a cond i t ion  t o  avoid inva l ida -  

t i n g  a "pool ing of interests", t h e  requirement t h a t  

t h e r e  e x i s t  a reasonab1e .expec ta t ion  t h a t  t h e  t r e a s u r y  

s h a r e s  reacqui red  w i l l  be i s sued  for  such purposes, and 

set f o r t h  t h e  fo l lowing  tes ts  as g e n e r a l l y  app l i cab le :  

"(1) As t o  s t o c k  o p t i o n  p lans ,  warran ts  

or conve r t ib l e  s e c u r i t i e s ,  t h e  quoted p r i c e  of t h e  

common s h a r e s  is no t  less than  75 percent  of t h e  

exercise or conversion price: 

(2) A s  t o  s t o c k  purchase or bonus p l a n s  

or  s t o c k  dividends,  e i t h e r  (a )  s h a r e s  are reacqu i red  

t o  f u l f i l l  e x i s t i n g  commitments o r  dividends dec la red  

or (b) based on a p a t t e r n  of i s s u i n g  shares for such  

purposes  i n  t h e  p r i o r  t w o  years ,  t h e  sha res  are re- 

acqui red  t o  f u l f i l l  a n t i c i p a t e d  requirements  i n  t h e  

succeeding year .  It 

(d) It  p resc r ibed  t h a t  t h e  %ystematic  p a t t e r n  

of' r eacqu i s i t i ons"  test  would not a p p l y  t o  sha res  ac- 

q u i r e d  - 
(i) for  i ssuance  i n  a s p e c i f i c  "purchaset'  

bus iness  combination, or 

( i i )  t o  r e s o l v e  an  e x i s t i n g  cont ingent  

s h a r e  agreement from a p r i o r  bus iness  combination. 
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ASR 146 a l s o  changed AICPA 20 and t h e  account ing 

p r i n c i p l e s  which had ga ined  s u b s t a n t i a l  a u t h o r i t a t i v e  suppor t  

subsequent t h e r e t o  i n  t h e  respects a l l e g e d  i n  subparagraph ( a )  

and inec lauses  (1) and (2) of subparagraph (c )  of t h i s  Para- 

graph 12, and f u r t h e r  it reimposed t h e  cond i t ion  t h a t  t h e  

a c q u i s i t i o n s  of t r e a s u r y  s h a r e s  be i n  a "sys temat ic  p a t t e r n  

of r e a c q u i s i t i o n s  e s t a b l i s h e d  at least t w o  yea r s  before  t h e  . 

p l a n  of combination is i n i t i a t e d  (o r  c o i n c i d e n t a l l y  wi th  t h e  

adopt ion  of a new s t o c k  o p t i o n  or  compensation plan)"  f o r  

a l l  r e c u r r i n g  d i s t r i b u t i o n s ,  which inc lude  a l l  of t h e  s p e c i f i c  

purposes  referred t o  e i t h e r  i n  Paragraph 47d of APB Opinion 

No. 16, i n  AICPA 20 or i n  ASR 146 except  on ly  - 
(x). t r e a s u r y  s h a r e s  acqui red  for  is- 

suance i n  a s p e c i f i c  "purchase" bus iness  combina- 

t i o n ,  or  ' 

(y) t o  r e s o l v e  a n  e x i s t i n g  cont ingent  

s h a r e  agreement from a p r i o r  bus iness  organiza t ion .  

'Because A S R  146 creates s u b s t a n t i v e  r u l e s  of ac- 

coullting r equ i r ed  t o  be fol lowed in .  f i n a n c i a l  s ta tements  f i l e d  

wi th  t h e  SEC, it w a s  promulgated i n  cont ravent ion  of t h e  provi-  

sions of t h e  Adminis t ra t ive  Procedure A c t  and i s  n u l l  and void 

ab i n i t i o .  -- 
13. ASR 146 concludes wi th  t h e  fo l lowing  sentence :  

"The i n t e r p r e t a t i o n  set f o r t h  h e r e i n  
should be a p p l i e d  t o  a l l  subsequent 
bus iness  combinations even though 
s h a r e s  i s s u e d  i n  these  combinations 
may have been r eacqu i red  p r i o r  t o  t h e  
d a t e  of t h i s  release." 

and t h u s  c o n s t i t u t e s  ex p o s t  f a c t o  l eg i s l a t ive - ru l e -mak ing  i n  

v i o l a t i o n  of Sec t ion  9 of Article I of t h e  Cons t i t u t ion  of t h e  

United S ta t e s .  I t  pu rpor t s  t o  prec lude  a company from ac- 

q u i r i n g  another  bus iness  and account ing f o r  it as a "pool ing 
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of i n t e r e s t s "  -- 
. .  

(i) i f . e i t h e r  o f  t h e  combining companies had 

acqu i red  s h a r e s  wi th in  a two-year per iod  

p r i o r  t o  t h e  i n i t i a t i o n  o r  consummation of 

t h e  combination or wi th in  a n  unspec i f ied  

pe r iod  t h e r e a f t e r ,  and 

i f  such a c q u i s i t i o n s  of t r e a s u r y  shares had 

not conformed w i t h  t h e  subsequent ly  imposed 

requirements  of 'ASP 146 

. .  
. 

- 

(ii), 

. .  

even though: such  t r e a s u r y  s h a r e s  were acqui red  - i n  good f a i t h  

p r i o r  t o . t h e  promulgation of ASR 146, i n  conformity wi th  then  

e x i s t i n g  gene ra l ly  accepted  accountfng p r t n c i p l e s ,  and a f t e r .  

ob ta in ing  a n  opin ion  of. a n  independent p u b l i c  accountant  t o  

t h e  e f f e c t  t h a t  t h e  a c q u i s i t i o n  of such t r e a s u r y  sha res .  would 

not i n v a l i d a t e  account ing  f o r  a subsequent bus iness  combina- 

. .  

' .  

tion as a '*pooling of i n t e r e s t s "  i n  conformity wi th  gene ra l ly  

accepted account ing p r i n c i p l e s ;  A number of a u d i t  c l i e n t s  

of Arthur. Andersen have acqu i red  t r e a s u r y  shares in such  

circumstances and a f t e r  ob ta in ing  w r i t t e n  or o r a l  op in ions  

o f  Arthur  Andersen to  that effect. Furthermore, t h e  SEC by 

its ASR 146 purpor t s  t o  p rec lude  such a company from account ing  

for  such a n  a c q u i s i t i o n  made subsequent t o  August 24, 1973, 

as a "pool ing of i n t e r e s t s "  even though such a c q u i s i t i o n  was 

lincluded i n  a proxy s ta tement  o r  r e g i s t r a t i o n  s ta tement  which 

had been c l e a r e d  with,  or made e f f e c t i v e  by, t h e  SEC p r i o r  

t o  Aygust 24, 1973, and which had presented  t h e  pro forma 

f i n a n c i a l  s t a t emen t s  of t h e  combined bus inesses  on a "pool ing 

of  i n t e r e s t s "  basis. A sale of sha res  t o  "cure" t h e  " t a i n t "  

imposed r e t r o a c t i v e l y  by t h e  SEC's ASR 146 would i n  many 

t 
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1970; t h a t  he p a r t i c i p a t e d  i n  t h e  d e l i b e r a t i o n s  of t h e  APB 

i n  r e s p e c t  of APB Opinion No. 16 and i n  t h e  vot ing  on t h e  

adopt ion  the reo f ;  t h a t  i n  September, 1971, t h e  A I C P A  i s sued  its 

account ing  i n t e r p r e t a t i o n  No. 20 ("AICPA 20") ; t h a t  t h e  al- 

l e g a t i o n s  of f a c t  and of account ing opin ion  set  f o r t h  i n  

Paragraphs  2, 4, 5, 8 ,  9, 10, 11, 12, 13 and 15 of t h e  

complaint  i n  t h e  above case are t r u e  and c o r r e c t ;  and t h a t  it 

is his .  op in ion  as an  expe r t  on account ing  p r i n c i p l e s  (1). t h a t  

Accounting S e r i e s  Release 146 ("ASR 146") promulgated by t h e  

S e c u r i t i e s  and Exchange Commission on August 24, 1973, cons t i -  

t u t e d  a s u b s t a n t i v e  change i n  t h e  t h e n  p r e v a i l i n g  gene ra l ly  

accepted  p r i n c i p l e s  of account ing  as r e f l e c t e d  i n  p r a c t i c e ,  

and w a s  not  merely an  i n t e r p r e t a t i o n  of  what then  c o n s t i t u t e d  

g e n e r a l l y  accepted p r i n c i p l e s  of account ing,  and (2) t h a t  ASR 

146 by its terms a p p l i e s  r e t r o a c t i v e l y  as set f o r t h  i n  Para- 

graph  13 of t h e  complaint in t h e  above case. 

Rxecuted a t  ' Chicago , I l l i n o i s  , . t h i s  . d a y  of 

September, 1973. 

Geodge R. Catlett 

Subscribed and sworn t o  b e f o r e  m e ,  a notary  pub l i c ,  

i n  and f o r  t h e  S t a t e  and County a f o r e s a i d ,  t h i s  day of 

September, 1973. 

Notary Pub l i c  ' 

My commission e x p i r e s  
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