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Appeal from t h e  United S t a t e s  D i s t r i c t  
Court f o r  t h e  D i s t r i c t  of Arizona 

ANSWERING BRIEF OF THE SECURITIES 
ANTI EXCHANGE COMMISSION, APPELLEE 

COUNTERSTATEMENT OF THE ISSUE 

Whether t h e  s o l i c i t a t i o n  of funds from t h e  p u b l i c  t o  purchase bene- 

f i c i a l  i n t e r e s t s  i n  revocable  i n t e r  v ivos  t r u s t s  o f f e r e d  and s o l d  by t h e  -- 

defendants  involved t h e  s a l e  of l l s e c u r i t i e s , l f  a s  de f ined  i n  Sec t ion  2(1) of 

t h e  S e c u r i t i e s  Act of 1933, where t h e  defendants :  

(a) s e l e c t e d  t h e  investments i n  which t h e  funds s o l i c i t e d  and obta ined 

from t h e  p u b l i c  were placed wi thout  c o n s u l t i n g  w i t h  t h e  persons who provided 

t h e  funds ( " t rus to r s" )  which t h e  defendants  i n v e s t e d ;  and 

(b) represen ted  t o  p rospec t ive  i n v e s t o r s ,  i n t e r  a l i a ,  t h a t  an "assured" 

o r  "guaranteedf '  r e t u r n  would be obta ined on t h e  funds placed under t h e i r  

c o n t r o l ;  and 



(c)  used t h e  funds of some t r u s t o r s  t o  pay o b l i g a t i o n s  owing t o  o t h e r  

t r u s t o r s  whose funds had been placed i n  investments  where t h e  cash flow 

was i n s u f f i c i e n t  t o  s a t i s f y  t h e  o b l i g a t i o n s .  

STATUTES INVOLVED 

Sec t ion  2(1) of t h e  S e c u r i t i e s  Act of 1933, 15 U.S .C. §77b( l ) ,  p rov ides :  

"The term ' s e c u r i t y '  means any n o t e ,  s t o c k ,  t r e a s u r y  s t o c k ,  
bond, debenture ,  evidence of indeb tedness ,  c e r t i f i c a t e  of 
i n t e r e s t  o r  p a r t i c i p a t i o n  i n  any p r o f i t - s h a r i n g  agreement, 
c o l l a t e r a l - t r u s t  c e r t i f i c a t e ,  p r e o r g a n i z a t i o n  c e r t i f i c a t e ' o r  
s u b s c r i p t i o n ,  t r a n s f e r a b l e  s h a r e ,  investment c o n t r a c t ,  vot ing-  
t r u s t  c e r t i f i c a t e ,  c e r t i f i c a t e  of d e p o s i t  f o r  a  s e c u r i t y ,  
f r a c t i o n a l  undivided i n t e r e s t  i n  o i l ,  g a s ,  o r  o t h e r  minera l  
r i g h t s ,  o r ,  i n  g e n e r a l ,  any i n t e r e s t  o r  ins t rument  commonly 
known a s  a  ' s e c u r i t y , '  o r  any c e r t i f i c a t e  of i n t e r e s t  f o r ,  
p a r t i c i p a t i o n  i n ,  temporary o r  i n t e r i m  c e r t i f i c a t e  f o r ,  
r e c e i p t  f o r ,  guarantee  o f ,  o r  warrant  o r  r i g h t  t o  s u b s c r i b e  
t o  o r  purchase any of t h e  foregoing." - 1/ 

Sec t ion  5  (a)  of t h e  S e c u r i t i e s  Act of 1933, 15  U .S .C. 577e (a)  , 

provides  : 

I 1  Unless a  r e g i s t r a t i o n  s ta tement  i s  i n  e f f e c t  a s  t o  a  s e c u r i t y ,  
i t  s h a l l  b e  unlawful f o r  any person,  d i r e c t l y  o r  ind i rec t ly - -  

(1) t o  make u s e  of any means o r  ins t ruments  of t r a n s p o r t a -  
t i o n  o r  communication i n  i n t e r s t a t e  commerce o r  o f  t h e  m a i l s  
t o  s e l l  such s e c u r i t y  through t h e  use  o r  medium of any pros- 
pec tus  o r  o the rwise ;  o r  

(2) t o  c a r r y  o r  cause  t o  be  c a r r i e d  through t h e  m a i l s  o r  
i n  i n t e r s t a t e  commerce, by any means o r  ins t ruments  of 
t r a n s p o r t a t i o n ,  any such s e c u r i t y  f o r  t h e  purpose of s a l e  
o r  f o r  d e l i v e r y  a f t e r  s a l e . "  

1/ A v i r t u a l l y  i d e n t i c a l  d e f i n i t i o n  of t h e  t e rm '"secur i ty"  is s e t  f o r t h  - 
i n  Sec t ion  3 (a ) (10)  of t h e  S e c u r i t i e s  Exchange Act of 1934, 15  U.S.C. 
§78c(a)(10) .  For purposes of t h e  appea l ,  t h e  coverage of t h e s e  two 
s e c t i o n s  may b e  considered t h e  same. Cf. United Housing Foundation, Inc .  
v. Forman, 421 U.S. 837, 847 (1975);-Tcherepnin v. Knight,  389 U.S. 332, 
336, 342 (1967). 



S e c t i o n  5  ( c )  of  t h e  S e c u r i t i e s  Act of 1933, 15  U.S . C .  §77e(c) ,  

p rov ides  : 

"It s h a l l  be unlawful  f o r  any person,  d i r e c t l y  o r  i n d i r e c t l y ,  
t o  make u s e  of any means o r  ins t rument s  of t r a n s p o r t a t i o n  o r  
communication i n  i n t e r s t a t e  commerce o r  of t h e  m a i l s  t o  o f f e r  
t o  s e l l  o r  o f f e r  t o  buy through t h e  use  o r  medium of any pros-  
p e c t u s  o r  o t h e r w i s e  any s e c u r i t y ,  u n l e s s  a  r e g i s t r a t i o n  s t a t ement  
has  been f i l e d  a s  t o  such s e c u r i t y ,  o r  w h i l e  t h e  r e g i s t r a t i o n  
s t a t e m e n t  i s  t h e  s u b j e c t  of  a  r e f u s a l  o r d e r  o r  s t o p  o r d e r  o r  
( p r i o r  t o  t h e  e f f e c t i v e  d a t e  of  t h e  r e g i s t r a t i o n  s t a t ement )  any 
p u b l i c  proceeding o r  examinat ion  under s e c t i o n  8." 

COUNTERSTATEMENT OF THE CASE 

Thi s  is an  a p p e a l  by de fendan t s  H e r i t a g e  T r u s t  Company ("Heri tage"),  

John R. Bromley, i ts  p r e s i d e n t ,  chairman of t h e  board of d i r e c t o r s ,  and 
21 - 

c o n t r o l l i n g  s t o c k h o l d e r  (S t ip .  1, R. 3801, and H.  D .  Wilbanks, J r . ,  

21  References  t o  t h e  r e c o r d  on a p p e a l ,  which was t r a n s m i t t e d  t o  t h i s  Court - 
on December 29, 1975, a r e  c i t e d  a s  "R. . I t  Th i s  r e c o r d  is a l s o  t h e  
r e c o r d  f o r  S e c u r i t i e s  and Exchange commission v.  H e r i t a g e  T r u s t  Company, 
e t  a l . ;  Eleanor  Simpson, App l i can t  f o r  In te rven t ion-Appe l l an t ,  No. 
75-3514, which is on a p p e a l  b e f o r e  t h i s  Cour t .  

On May 1 3 ,  1975,  p r i o r  t o  t h e  h e a r i n g s  on t h e  Commission's motion f o r  
t h e  appointment of a  r e c e i v e r ,  counse l  f o r  t h e  Commission and t h e  defen- 
d a n t s  f i l e d  an  e x t e n s i v e  s t i p u l a t i o n  of f a c t s  which was admi t t ed  f o r  
purposes of t h e  proceeding and was in tended  t o  serve i n  p a r t  a s  t h e  
e v i d e n t i a r y  b a s i s  f o r  t h a t  proceeding.  "S t ip .  , R. - " r e f e r s  t o  t h e  
paragraph number of t h e  s t i p u l a t i o n  and t h e  t h e  r e c o r d  a t  which 
t h e  paragraph of t h e  s t i p u l a t i o n  appears .  

Other r e f e r e n c e s  used h e r e i n  a r e :  "B. Tr.  r e f e r s  t o  t h e  February  26, 
1974, t r a n s c r i p t  of  tes t imony of John R. ~ g m l e ~  b e f o r e  t h e  S e c u r i t i e s  
and Exchange Commission which was f i l e d  i n  connec t ion  w i t h  t h e  Commission's 
motion f o r  a  p re l imina ry  i n j u n c t i o n  and which i s  inc luded  i n  t h e  r ecord  
t r a n s m i t t e d  t o  t h i s  Court.  "Tr. I' r e f e r s  t o  t h e  t r a n s c r i p t s  o f  t h e  hear-  

" r e f e r s  t o  t h e  i n g s  in t h e  d i s t r i c t  c o u r t  i n  N a y 3 9 7 5 .  "GOV. Exh.-- 
Commission's e x h i b i t s  in t roduced  i n t o  ev idence  a t  t h e  h e a r i n g s  i n  t h e  
d i s t r i c t  c o u r t .  "Tr. A. I t  r e f e r s  t o  t h e  t r a n s c r i p t s  o f  t h e  h e a r i n g  
i n  t h e  d i s t r i c t  c o u r t  on April 29, 1975. "Tr. E. I t  r e f e r s  t o  t h e  
t r a n s c r i p t  of  t h e  h e a r i n g  i n  t h e  d i s t r i c t  c o u r t  o n x c t o b e r  6 ,  1975. 



i t s  d i r e c t o r  of marke t ing ,  from o r d e r s  of t h e  Uni ted  S t a t e s  D i s t r i c t  

Court  f o r  t h e  D i s t r i c t  of  Arizona (pe r  Copple, J . ) ,  e n t e r e d  on J u l y  1, 

1975 (R. 500-519), August 27, 1975 (R. 609-613), and October 6 ,  1975 (Tr. 

E. 5-6),  i n  an i n j u n c t i v e  a c t i o n  which had been i n s t i t u t e d  by t h e  S e c u r i t i e s  

and Exchange Commission on J u l y  29, 1974. The a p p e l l a n t s  seek  t o  c h a l l e n g e  

t h e  f i n d i n g  of t h e  c o u r t  below t h a t  t h e  r evocab le  i n t e r  v i v o s  t r u s t s  

. s o l d  by H e r i t a g e  were s e c u r i t i e s .  A t  an  e a r l i e r  s t a g e  of t h i s  l i t i g a t i o n ,  

t h e  a p p e l l a n t s  had consented  t o  t h e  e n t r y  of  a  permanent i n j u n c t i o n  e n t e r e d  

on October 8 ,  1974,  a g a i n s t  v i o l a t i o n s  of  t h e  r e g i s t r a t i o n  p r o v i s i o n s  

of t h e  S e c u r i t i e s  Act of  1933 a s  w e l l  a s  of  t h e  a n t i f r a u d  p r o v i s i o n s  of t h e  

S e c u r i t i e s  Act and of t h e  S e c u r i t i e s  Exchange Act of 1934 i n  connect ion  

w i t h  t h e  s a l e  of t h e s e  r evocab le  -- i n t e r  v i v o s  t r u s t s  (R. 197-207). The 

J u l y  1, 1975,  o r d e r  s p e c i f i c a l l y  h e l d  t h a t  t h e  r evocab le  i n t e r  v i v o s  

t r u s t s  were s e c u r i t i e s  and provided more s p e c i f i c  r e l i e f  w i t h  r e s p e c t  
3 I - 

t o  t h e  p rev ious  i n j u n c t i o n .  

31 That o r d e r  a l s o  r e f u s e d  t o  appo in t  a  r e c e i v e r  f o r  H e r i t a g e .  By t h e  sub- - 
sequen t  August 27, 1975,  o r d e r  t h e  d i s t r i c t  c o u r t  g r a n t e d  t h i s  r e l i e f  
t o  t h e  Commission. On October 6 ,  1975,  t h e  c o u r t  den ied  t h e  de fendan t s '  
motion f o r  r e h e a r i n g  w i t h  r e s p e c t  t o  t h e  r e c e i v e r ,  b u t  s t a y e d  t h a t  p o r t i o n  
of i t s  o r d e r  pending t h i s  appea l .  Subsequent ly  a  r e c e i v e r  f o r  H e r i t a g e  
was sough t  i n  t h e  Arizona S t a t e  ,Super ior  C o u r t - b y  t h e  S t a t e  Super in tenden t  
of Banks. To pe rmi t  t h a t  r e l i e f ,  t h i s  Court  on a p p l i c a t i o n  of t h e  
Commission, j o i n e d  i n  by t h e  S t a t e  Super in tenden t  of  Banks, g ran ted  a  
p a r t i a l  remand of t h i s  a p p e a l  i n  o r d e r  t o  e n a b l e  t h e  d i s t r i c t  judge t o  
quash t h a t  p o r t i o n  of t h e  August 27 o r d e r  a p p o i n t i n g  a  r e c e i v e r  wi thou t  
p r e j u d i c e  t o  r e i n s t a t e m e n t  on a  showing of good cause .  T h e r e a f t e r  t h e  
d i s t r i c t  c o u r t  quashed t h a t  p o r t i o n  of i t s  o r d e r  i n  accordance wi th  t h e  
terms of t h i s  C o u r t ' s  remand. We a r e  adv i sed  t h a t  on A p r i l  1 6 ,  1976,  
t h e  r e c e i v e r  appo in ted  by t h e  Arizona c o u r t  took p o s s e s s i o n  o f  t h e  
a s s e t s  of  H e r i t a g e .  



The Her i t age  Operation 

I n  Apr i l  1972, s h o r t l y  a f t e r  defendant Bromley became a s soc i a t ed  with 
41 - 

Federal  Trus t  Company, i t  was c e r t i f i e d  by t h e  Super intendent  of t h e  Banks 

of t h e  S t a t e  of Arizona t o  engage i n  business  a s  a t r u s t  company (R. 72, 

B. Tr . 22-30). Thereaf te r  i n  March, 1973, defendant Bromley gained 

c o n t r o l  of Federal  (Tr. 378) and changed i ts  name t o  Her i t age  i n  Ju ly ,  

1973 (R. 72, B. Tr. 22).  

Since Apr i l ,  1972, Her i t age  has engaged i n  an  i n t e r s t a t e  s a l e s  

campaign o f f e r i n g  b e n e f i c i a l  i n t e r e s t s  i n  revocable  i n t e r  v ivos  t r u s t s  
5 I - 

(R. 73). Ind iv idua l s  purchasing t h e s e  i n t e r e s t s  a r e  denominated "trusters" 
6 I - 

and Her i t age  a c t s  a s  t r u s t e e  f o r  them pursuant t o  a w r i t t e n  agreement. The 

Her i t age  s a l e s  campaign is conducted, i n  l a r g e  p a r t ,  by s a l e s  personnel ,  

known a s  "trust counsel lors ,"  who r e s i d e  i n  s e v e r a l  s t a t e s  and a r e  paid  . 

commissions based upon t h e  amount of t h e  funds which they induce i nves to r s  

t o  p lace  wi th  Her i t age  (R. 73-74). 

41 This corpora t ion  had been incorporated i n  Arizona i n  1960 a s  Cen t r a l  - 
Trust  Company; i ts  name was changed i n  1964, bu t  u n t i l  1972 i t  was 
" f a i r l y  dormant a s  a t r u s t  e n t i t y "  B. Tr. 22. 

51 These t r u s t s  a t  times a r e  a l s o  r e f e r r e d  t o  a s  " l i v ing  t r u s t s . "  - 

61 The Dec la ra t ion  of Trust  Agreement which is  a t t a ched  t o  t h e  defendants '  - 
b r i e f  i n  t h i s  Court was n o t  in t roduced i n t o  evidence a t  t h e  hear ings  i n  
t he  d i s t r i c t  cou r t .  The Commission has  a t t a ched  he r e to ,  a s  Attachment 1, 
a copy of t he  Dec la ra t ion  of Trust  Agreement and r e l a t e d  documents which were 
admit ted t o  evidence a t  t h e  d i s t r i c t  cou r t  hear ings  a s  Gov. Exh. 15 ,  
15-A, 15-By and 15-C. 



I n  t h e  course  of e x t o l l i n g  t h e  advantages of t h e s e  i n t e r  v ivos  t r u s t s ,  -- 
t h e  defendants  r e p r e s e n t e d ,  i n t e r  a l i a ,  t h a t  Her i t age  possessed sound and 

exper ienced investment e x p e r t i s e ,  and they emphasized t h a t  i n v e s t o r s  

could e a r n  i n t e r e s t  income cn funds placed i n  t r u s t  (Tr. 534) which, when 

i n v e s t e d  by Her i t age ,  would y i e l d  from 8 t o  14% (Tr . 534, R. 74).  Her i t age  

i n  s a l e s  l i t e r a t u r e  a l s o  represen ted  t h a t  once t r u s t o r s '  funds a r e  placed 

by i t  i n  an i n v e s t n e n t  and a  r a t e  o f . r e t u r n  i s  e s t a b l i s h e d ,  then  t h a t  

r a t e  of r e t u r n  is  "assured" (Gov. Exh. 1091. 

S i m i l a r l y ,  a  form of t h e  Dec la ra t ion  of Trus t  Agreement (Attachment 

I ) ,  sub-captioned " P r i n c i p a l  and Income Guaranteed" and used by defendants  

when a  t r u s t o r  o b t a i n s  a  b e n e f i c i a l  i n t e r e s t  i n  an i n t e r  v ivos  t r u s t ,  provides  

i n  p e r t i n e n t  p a r t  i n f r a )  : 

"It is t h e  investment o b j e c t i v e  of t h i s  t r u s t  t o  produce 
a  f i x e d  income of % p e r  annum on t h e  i n i t i a l  c o n t r i b u t i o n  
made h e r e i n  . . . and t r u s t e e  is  hereby a u t h o r i z e d  and d i r e c t e d  
t o  i n v e s t  s a i d  c o n t r i b u t i o n  of p r i n c i p a l  i n  i ts  s o l e  
and a b s o l u t e  d i s c r e t i o n  . . . i n  o rder  t o  a t t a i n  such 
income o b j e c t i v e  o r  income i n  excess  the reof  . . . 
" A l l  a d d i t i o n a l  c o n t r i b u t i o n s  of p r i n c i p a l  t o  t h i s  
t r u s t  s h a l l  produce a  f i x e d  income a t  such r a t e  a s  
s h a l l  be  determined on t h e  d a t e  of s a i d  con t r ibu t ions . "  

This  document con t inues  (p. 3A, i n f r a ) :  

" X V I I I  GUARANTEE 

Her i t age  Trus t  Company hereby e f f e c t s  a  guaran tee  
on t h e  b a s i s  s t i p u l a t e d  below: 

a. Guarantees t h e  repayment of p r i n c i p a l  
c o n t r i b u t i o n s  t o  t h e  t r u s t .  

b.  Guarantees t h e  payment of income der ived  
from t h e  p r i n c i p a l  c o n t r i b u t i o n s  a t  t h e  r a t e  
s t a t e d  i n  t h i s  agreement only" (emphasis supp l ied) .  



I n  o r d e r  t o  meet i t s  o b l i g a t i o n s  under t h e  terms of t h e  Dec la ra t ion  of 

T r u s t  Agreement, i n c l u d i n g  t h e  guarantee  c l a u s e ,  H e r i t a g e ,  a s  t r u s t e e ,  

is given 

11 f u l l  power i n  i ts  a b s o l u t e  d i s c r e t i o n  and wi thout  
p r i o r  a u t h o r i t y  from any c o u r t  t o  do every th ing  
necessary  f o r  t h e  proper  a d m i n i s t r a t i o n  of t h e  t r u s t  
inc lud ing  bu t  n o t  l i m i t e d  t o ,  t h e  power: ( a )  t o  s e l l ,  
redeem, t r a n s f e r ,  exchange, a s s i g n ,  hypothecate ,  i n v e s t  
o r  r e i n v e s t  any p roper ty  belonging t o  t h e  t r u s t  e s t a t e  
i r r e s p e c t i v e  of any r u l e  of law governing investments  by 
f i d u c i a r i e s  . . . . I 1  (Attachment 1, p .  3A) (Emphasis 
s u p p l i e d ) .  

A f t e r  Her i t age  would ga in  c o n t r o l  of t r u s t o r s '  funds ,  t h e s e  funds were 

depos i t ed  i n t o  a c o l l e c t i v e  bank account known a s  t h e  " t r u s t  accountt '  u n t i l  

t r a n s f e r r e d  t o  ano ther  c o l l e c t i v e  bank account known a s  t h e  "83 account" f o r  
7 / - 

disbursement t o  an investment chosen by Her i t age  (S t ip .  27, 28, R.  394). 

I n  choosing t h e  investments  i n  which t r u s t o r s  ' funds were p laced ,  t h e  

p r a c t i c e  of Her i t age  i n  l a r g e  measure was t o  lend those  funds t o  v a r i o u s  
81 - 

Arizona land companies i n  exchange f o r  i n t e r e s t - b e a r i n g  promissory no tes  

secured by t h e  land companies' i n t e r e s t s  i n  l and  s a l e s  c o n t r a c t s ,  n o t e s  
9 / - ,  - 

and mortgages. I n  a d d i t i o n ,  Her i t age  inves ted  t r u s t o r s '  funds i n  promissory 
10 / - 

n o t e s  of r e a l  e s t a t e  l i m i t e d  p a r t n e r s h i p s  known a s  "Texas wrap-arounds." 

7 /  Corporate funds of Her i t age  a r e  a l s o  depos i t ed  i n  t h e  "83 account" - 
(Tr. 442). 

81 These Arizona land companies a r e  l i s t e d  i n  S t i p ,  3 ,  R. 381. C e r t a i n  of - 
t h e s e  companies have been enjoined from v i o l a t i o n s  of t h e  f e d e r a l  s e c u r i -  
t i e s  laws. See S t i p .  17,  R. 391; S t i p .  20, R. 392; S t i p .  43, R. 409. 

91 A d e t a i l e d  d e s c r i p t i o n  of t h e  manner i n  which t h e s e  loans  t o  Arizona - 
' land companies were made, t h e  r e c e i p t  of promissory n o t e s  from t h e  land 

companies, and c e r t a i n  r e l a t e d  m a t t e r s  i s  s e t  f o r t h  i n  S t i p .  10(Ia)-(k), 
R. 383-385. 

101 See S t i p .  l l ( a ) ,  R. 386-387, f o r  a d e s c r i p t i o n  of H e r i t a g e ' s  investment - 
p r a c t i c e s  i n  connect ion wi th  t h e  "Texas wrap-arounds . I t  



Often s e v e r a l  t r u s t o r s '  funds were pooled t oge the r  i n  o rde r  t o  aggregate  

a l a r g e  sum, which then  would be advanced a s a  s i n g l e  l oan  t o  a borrower, 
. . 

e i t h e r  a land company o r  a r e a l  e s t a t e  l im i t ed  pa r t ne r sh ip ,  t h a t  executed 

a promissory no te  payable t o  Her i t age ,  a s  t r u s t e e ,  f o r  t h e  b e n e f i t  of those  
11 / - 

t r u s t o r s  whose funds had been l e n t  (Tr. 536; S t i p .  1 2 ( a ) ( i i ) ) .  

When t h e  land companies o r  t h e  l i m i t e d  pa r t ne r sh ip s  make payments on t h e s e  

promissory no t e s  t h e  funds received a r e  f i r s t  depos i ted  i n  t h e  "83 account," 

11/ See the  fol lowing col loquy t h a t  occurred i n  t h e  d i s t r i c t  cou r t  between - 
counsel  f o r  t h e  Commission and defendant Bromley (Tr. 536): 

Commission Counsel "Now we have, i n  t h e  s t i p u l a t i o n s ,  I be l i eve  
No. 2 ,  a l ist of t h e  investments t h a t  t h e  
company put  l i v i n g  t r u s t o r s '  funds i n t o ,  and 
some of t h e s e  a r e  loans  t o  Arizona land com- 
panies .  Is i t  t r u e  t h a t  t h e  way t h i s  works, 
t h a t  t h e  company w i l l  e n t e r  i n t o  a loan  
agreement wi th  a land  company, which i t  g e t s  
a no t e  from t h e  company and a c o l l a t e r a l  
agreement, and then  pu t s  s e v e r a l  of i ts  
t r u s t o r s  i n t o  t h a t  same investment? 

Bromley Severa l  of t h e  t r u s t o r s  loan  t o  t h e  borrower,. 
who has  made a p p l i c a t i o n  and en te red  i n t o  t h e  
documents you mentioned, yes .  

Commission Counsel I t ' s  no t  common i n  l i v i n g  t r u s t s  t o  put  
i n d i v i d u a l  t r u s t o r ' s  funds i n t o  an i nd iv idua l  

- - investment t h a t  o t h e r  t r u s  t o r s  a ren  ' t involved 
i n ,  i s n ' t  t h a t  r i g h t ?  

Bromley Yes. 

Commission Counsel And i t  works t h a t  way with t h e  wrap-arounds, 
' i s n ' t  t h a t  r i g h t ,  you e n t e r  i n t o  one agreement 
f o r  a wrap-around and then s e v e r a l  t r u s t o r s '  f m d s  
would go i n t o  t h a t  one investment,  is t h a t  r i g h t ?  

Bromley Yes. I f  



then  t r a n s f e r r e d  t o  t h e  " t r u s t  account ,"  and then  d i sbursed  t o  i n d i v i d u a l  

t r u s t o r s  ( S t i p .  28, R. 394). 

Her i t age  d id  n o t  inform t r u s t o r s  i n  a meaningful f a s h i o n  t h a t  i t  
121 - 

rece ived  a twenty per  c e n t  pre-paid "fee" on each t r a n s a c t i o n  where 

t r u s t o r s '  funds a r e  inves ted  i n  land company promissory n o t e s  o r  i n  Texas 
131 - 

wrap-around n o t e s  (S t ip  . 1 2 ,  R. 387-390). S i m i l a r l y ,  Her i t age  t r u s t o r s  

i n  most cases  were informed n e i t h e r  t h a t  c e r t a i n  of t h e  Arizona land 

companies t o  which t r u s t o r s '  funds were loaned had been enjoined from 
141 - 

v i o l a t i o n s  of t h e  f e d e r a l  s e c u r i t i e s  laws nor  t h a t  f i v e  s t a t e s  had 

en te red  cease  and d e s i s t  o r d e r s  a g a i n s t  Her i t age  p r o h i b i t i n g  t h e  s a l e s  
1 5  I - 

of revocable  -- i n t e r  v ivos  t r u s t s  i n  t h o s e  s t a t e s  CStip. 46, R. 410). 

I n  connect ion wi th  t h e  f a i l u r e  t o  d i s c l o s e  t h e  f e d e r a l  c o u r t  i n j u n c t i o n s  

a g a i n s t  c e r t a i n  of t h e  Arizona l and  companies i n  which t r u s t o r s '  funds 

a r e  i n v e s t e d ,  Her i t age  t r u s t o r s  have n o t  been informed t h a t  t h e  p r e s i d e n t  

121 Judge Copple found t h a t  "[Bromley] has f a i l e d  t o  a d v i s e  t r u s t o r s  of - 
t h e  20% ' f e e f  p r a c t i c e  . . . . The s a l e s  l i t e r a t u r e  and t h e  t r u s t  agree- 
ments a r e  c a r e f u l l y  worded t o  h i d e  t h i s  p r a c t i c e "  (P. 512-5131. 

131 S t i p u l a t i o n  12(a)  provides  CR. 3881: - 

" ( i )  T r u s t o r  sends $10,000 t o  HTC, t r u s t e e ;  

" ( i i )  HTC sends  $8,000 t o  investment o b j e c t i v e  and r e c e i v e s  
back a n o t e  i n  t h e  amount of $10,000 made payable t o  
HTC a s  t r u s t e e  f o r  a s p e c i f i e d  t r u s t o r ,  o r  t r u s t o r s ,  
and HTC, t h e  c o r p o r a t i o n ,  r e t a i n s  $2,000 as i ts  f e e  
o r  t h e  same t r a n s a c t i o n  except t h a t  HTC sends t h e  f u l l  - 
$10,000 t o  t h e  investment o b j e c t i v e  and r e c e i v e s  back a 
remi t t ance  of $2,000 a s  a fee." 

141 See n. 8, supra .  - 

151 The f i v e  s t a t e s  a r e :  Iowa, South Dakota, Colorado, New Mexico, and 
Wyoming (S t ip .  45, R. 409-410). Defendants '  Exh ib i t s  BB-FF a r e  copies  
of t h e  f i v e  cease  and d e s i s t  o rders .  



and c o n t r o l l i n g  s h a r e h o l d e r  of two of t h o s e  l and  companies, who a l s o  has  been 
, . 

e n j o i n e d  from v i o l a t i o n s  of t h e  f e d e r a l  s e c u r i t i e s  laws,  has  been employed 

by H e r i t a g e  and it is contemplated by de fendan t  Bromley t h a t  t h i s  i n d i v i d u a l  

w i l l  be  a p p o i n t e d . t r e a s u r e r  of H e r i t a g e  i n  t h e  f u t u r e  ( S t i p .  42, R. 409). 

Nor were t r u s t o r s  whose funds had been l e n t .  t o  a n o t h e r  Ar izona c o r p o r a t i o n ,  

of  which .de fendan t  Bromley was .an  i n c o r p o r a t o r  and one o f  t h e  f o u r  s h a r e h o l d e r s ,  

informed of e i t h e r  t h e  loan  of t h e i r  funds  t o  t h i s  c o r p o r a t i o n  o r  defendant  . 
Bromley's r e l a t i o n s h i p  t o  t h e  c o r p o r a t i o n  ( S t i p .  50 ,  51 ,  R. 410-4111. 

F i n a l l y ,  when,borrowers became d e l i n q u e n t  i n  paying t h e i r  o b l i g a t i o n s  

on c e r t a i n  promissory  n o t e s  h e l d  by H e r i t a g e  ( S t i p .  1 0 ( j ) ,  I'.. 385; Tr. 267-i68), 

the- cash ' f l o w  from t h e s e  promissory  n o t e s  became i n s u f f i c i e n t  f o r  

H e r i t a g e  t o  pay t r u s t o r s ,  b u t  H e r i t a g e  c o n s i s t e n t l y  chose  n o t  t o  fo re -  - .  
16 / - 

c l o s e  on t h e  a s s e t s  c o l l a t e r a l i z i n g  t h e  promissory n o t e s .  I n s t e a d  , 

i t  has  advanced e i t h e r  i ts  own funds o r  t h e  funds of  o t h e r  t r u s t o r s  t o  make 

payments t o  t h o s e  t r u s t o r s  e n t i t l e d  t o  r e c e i v e  t h e  payments due on - t h e  n o t e s  

( S t i p .  1 0 ( j ) ,  R. 385; S t i p .  2 6 ( b ) ,  R. 393; S t i p .  31 ,  R. 396; S t i p .  32 ,  R. 

396; Tr.  270-271; Tr .  441; Tr.  494). T r u s t o r s  were' n o t  informed b f  th i  u s e  

of  t h e i r  funds  t o  pay o t h e r  t r u s t o r s  when t h e  cash  flow from c e r t a i n  pro- 

161 The d i s t r i c t  judge noted:  

I I I n s t e a d  of a d v i s i n g  t r u s t o r s  of  d e f a u l t s  i n  t h e i r  ' inves tments  
,[Bromley] h a s  cont inued t h e i r  income payments w i t h  c o r p o r a t e  funds 
o r  wi th  funds ,be long ing  t o  o t h e r  t r u s t s  i n  o r d e r  t o  l u l l  them i n t o  
a  s e n s e  of s e c u r i t y .  H e  a l s o  e l e c t e d  t o  n o t  a d v i s e  t h e  t r u s t o r s  
w i t h  d e f a u l t e d  inves tments  of h i s  p o l i c y  of 'no f o r e c l o s u r e  of 
s e c u r i t y '  o r  even t h e  f a c t  of  d e f a u l t "  (R. 512). 



missory n o t e s  was i n s u f f i c i e n t  (S t ip .  1 0 ( j ) ,  R. 385). When asked by h i s  

own counsel  what was h i s  i n t e n t  "with r e s p e c t  t o  making t h e s e  payments 

t o  d e a l s  where t h e r e ' s  d e f i c i e n t  cash flow," M r .  Bromley responded t h a t  

"our i n t e n t  is t o  t u r n  every investment t h a t  has  a problem i n t o  a s o l u t i o n  

s o  t h a t  t h e r e  is no l o s s  t o  any t r u s t "  (Tr. 494-495). 

SUGGESTION OF MOOTNESS 

There is a s e r i o u s  ques t ion  whether t h e  de te rmina t ion  t h a t  t h e  revocable  

i n t e r  v ivos  t r u s t s  a r e  s e c u r i t i e s  is proper ly  be fore  t h i s  Court .  P r i o r  t o  -- 
t h e  o rders  from which t h i s  appea l  has  been taken,  t h e  de fendan ts ,  conceding 

t h e  j u r i s d i c t i o n  of t h e  d i s t r i c t  cour t  (R. 2071, had consented t o  be  en jo ined ,  

i n t e r  a l i a ,  from s a l e s  of t h e s e  revocable  i n t e r  v ivos  t r u s t s  i n  v i o l a t i o n  -- 
of r e g i s t r a t i o n  and a n t i f r a u d  p rov i s ions  of t h e  f e d e r a l  s e c u r i t i e s  laws 

(see  page 4 ,  supra ) .  Subsequently,  a f t e r  hear ings  on t h e  Commission's 

motion f o r  t h e  appointment of a r e c e i v e r  f o r  H e r i t a g e ,  t h e  d i s t r i c t  c o u r t  

requested t h a t  the  ques t ion  a s  t o  whether t h e s e  i n t e r e s t s  were s e c u r i t i e s  

be  b r i e f e d ,  and a p p e l l a n t s  then urged t h a t  they were n o t  s e c u r i t i e s  (R. 443).  

T h e r e a f t e r ,  i n  i t s  J u l y  1, 1975, o r d e r  t h e  d i s t r i c t  c o u r t  determined 

t h a t  t h e s e  i n t e r e s t s  were s e c u r i t i e s  and granted c e r t a i n  a n c i l l a r y  r e l i e f  

t h a t  had n o t  been provided i n  t h e  consent decree ,  b u t  determined t h a t  a 

r e c e i v e r  should  no t  be appointed.  I n  t h e  August 27, 1975, o r d e r ,  from which 

t h i s  appea l  was t aken ,  t h e  Commission's renewed motion f o r  t h e  appointment 

of a r e c e i v e r  was granted.  The defendants '  motion f o r  r e c o n s i d e r a t i o n  and 

r e h e a r i n g  was denied by order  of October 6 ,  1975. The n o t i c e  of appea l  

is s t a t e d  t o  be  "from t h e  opinion and o rder  appo in t ing  a r e c e i v e r ,  which o r d e r  



was e n t e r e d  on August 27,  1975 . . . and from t h e  o r d e r  e n t e r e d  on October 6 ,  

1975,  denying.  d e f e n d a n t s '  motion f o r  r e c o n s i d e r a t i o n  and r e h e a r i n g  of t h e  

o r d e r  of  ~ u ~ u s t  27, 1975" CR. 656).  A s  t o  t h e  o r d e r  of  J u l y  1, 1975,  

t h e  n o t i c e  ' of ippe'al p u r p o r t s  . t o  b e  from i t  only " ' i n so fa r  a s  i t  - is s u p p o r t i v e  

of  and e s s e n t i a l  t o  t h e  o r d e r  of August 27, 1975" (R. 656).  

A s  w e  have seen ,  t h e  i s s u e  a s  t o  t h e  p r o p r i e t y  of t h e  'appointment 

of  t h e  r e c e i v e r  i s  no l o n g e r  b e f o r e  t h i s  Court  ( see  f o o t n o t e  3, s u p r a ) .  
. . 

I f ,  a s  appea r s  p r o b a b l e  from t h e  fo rego ing ,  t h e  only  f u n c t i o n  of t h i s  

a p p e a l  is t o  c o n t e s t  t h e  appointment of  a  r e c e i v e r  f o r  Heritage--and appel -  

l a n t s '  b r i e f  does n o t  sugges t  t h e  contrary-- the  a p p e a l  i s  moot. 

We n e v e r t h e l e s s  a rgue  t h e  merits of t h e  q u e s t i o n  r e s p e c t i n g  t h e  i n t e r e s t s  

involved i n  t h e  even t  t h a t  t h i s  Court  shou ld  deem t h a t  i s s u e  p r o p e r l y  b e f o r e  

i t .  



ARGUMENT 

THE DISTRICT COURT CORRECTLY DETERMINED THAT 
THE REVOCABLE INTER VIVOS TRUSTS SOLD BY THE 
DEFENDANTS ARE SECURITIES 

F o r  d e t e r m i n a t i o n  of t h e  i s s u e  of whether  t h e  b e n e f i c i a l  i n t e r e s t s  

i n  t h e  r e v o c a b l e  i n t e r  v i v o s  t r u s t s  o f f e r e d  and s o l d  by t h e  d e f e n d a n t s  -- 
were ,  i n  view of  t h e  c i r c u m s t a n c e s  i n  which they  were s o l d ,  " s e c u r i t i e s "  

w i t h i n  t h e  purview of t h e  f e d e r a l  s e c u r i t i e s  laws ,  it  b e a r s  emphasis  

t h a t  the .Supreme Cour t  and t h i s  Cour t  have c o n s i s t e n t l y  emphasized 

t h a t  t h o s e  laws must be c o n s t r u e d  "not  t e c h n i c a l l y  and r e s t r i c t i v e l y ,  

b u t  f l e x i b l y  t o  e f f e c t u a t e  [ t h e i r ]  r emed ia l  purposes."  S e c u r i t i e s  

and Exchange Commission v. C a p i t a l  Gains  Research  Bureau,  Inc . ,  375 

U.S. 180 ,  195 ( 1 9 6 3 ) ; '  a cco rd  A f f i l i a t e d  Ute C i t i z e n s  v. Uni ted  S t a t e s ,  

406 U.S. 128,  151  (1972) ;  T c h e r e ~ n i n  v. Kn igh t ,  s u p r a ,  389 U.S. a t  336; 

E l  Khadem v. E q u i t y  S e c u r i t i e s  Corp.,  494 F. 2d 1224,  1227 (c.A. 9 1 ,  

c e r t i o r a r i  d e n i e d ,  419 U.S. 900 (1974) ;  S e c u r i t i e s  and Exchange Commission 

v. Glenn W. Tu rne r  ~ n t e r ~ r i s e s ,  I n c . ,  474 F. 2d 476 ,  481  (c.A. 91 ,  c e r -  

t i o r a r i  d e n i e d ,  414 U.S. 821  (1973) ;  Los Angeles  T r u s t  Deed C Mortgage 

Exchange v. S e c u r i t i e s  and Exchange Commission, 285 F. 2d 162 ,  168 (c.A. 9 ,  

19601, c e r t i o r a r i  d e n i e d ,  366 U.S. 919 (1961) .  

While t h e  d e f e n d a n t s  contend  t h a t  t h e  H e r i t a g e  -- i n t e r  v i v o s  t r u s t s  

a r e  t . r a d i t i o n a 1  t r u s t  i n s t r u m e n t s  be ing  put  t o  "a new and nove l  use" and,  

a s  such ,  " a r e  n o t  t o  be pu t  under  a n  umbre l l a  of  t h e  S e c u r i t y  Acts"  



17 / - 
(~r. 51, this facile characterization ignores the Supreme Court's 

recognition that proof of the existence of a security may go "outside the 

instrument itself," Securities and Exchange Commission v. C. M. Joiner 

Leasing Corp., 320 U.S. 341, 355 (1943). In that'case the Supreme Court 

held: 

"The reach of the Act does not stop with the obvious and 
commonplace. Novel, uncommon, or irregular devices, what- 
ever they appear to be, are also reached if sit be proved 
as a matter of fact that they were widely offered or 
dealt in under terms or courses of dealing which estab- 
lished their character in commerce as 'investment contracts,' 

17/ The argument that the defendants have only offered and sold tra- - 
ditional trust services to the public is belied by examination of 
the Declaration of Trust Agreement (~ttachment 1, p. 2-3A) and 
review of Heritage's investment practices. Moreover, the language 
in the Declaration of Trust Agreement evidences that the defendants 
have attempted to eliminate any fiduciary standard to which Heritage, 
as trustee, is bound. In this connection, at post-trial argument 
by counsel in chambers on May 19, 1975, Judge Copple noted: 

" [Bromley 1 has written a broad trust agreement, which 
he's chargeable of putting ambiguities in, that gives 
him all the power that he would be handling as a general 
investor of corporate funds, as opposed to a trustee and 
he's taking the position that he can do just almost any- 
thing in the way of investments" (Tr. 579). 

Counsel for the defendants similarly stated in his post-trial memo- 
randum of law: 

"Here again, as the Court has pointed out, the invest- 
ment powers clause is broadly worded and removes the 
generally applicable limits on investments by the 
trustee. . . . By its terms the clause gives the trus- 
tee absolute discretion irrespective of any rule of 
law controlling fiduciary investments. To argue that 
self-dealing is not allowed under terms of the trust 
is to ignore the plain language of the trust agreement'' 
( R .  440-4411 (emphasis in original). 



or as 'any interest or instrument commonly known as 
a security. ' " Id. at 351. 181 - - 
In any event, there is nothing ~articularl~ novel about this case. 

Sixteen years ago this Court decided Los Angeles Trust Deed & Mortgage 

Exchange v. Securities and Exchange Commission, supra, 285 F. 2d 162, 

where the factual pattern was strikingly similar to the instant action. 

In the Los Angeles Trust Deed & Mortgage Exchange action the defendants' 

activities facilitated the syndication of "raw, vacant and unimproved 
. . 

land" in California by sales of claims on small units of land to unsophis- 
191 - 

ticated investors located throughout the United States. This course of 

conduct is hardly distinguishable from the defendants' practice here of 

lending funds obtained from a widespread investing public to Arizona land 
201 - 

companies and to Texas limited partnerships promoting "undeveloped 

181 This Court has repeatedly recognized and applied this principle. - 
El Khadem v. Equity Securities Corp., supra, 494 F. 2d at 1227; 
Securities and Exchange Commission v. Glenn W. Turner Enterprises, 
'Inc., supra, 474 F. 2d at 481; Los Angeles Trust Deed and Mortgage 
Exchange v. Securities and Exchange Commission, supra, 285 F. 2d 

191 'See Securities and Exchange Commission v. Los Angeles Trust Deed and - 
Mortgage Exchange, 180 F. Supp. 830, 850 (s.D. Cal., 19601, affirmed, 
285 F. 2d 162, 180, where this Court held that the evidentiary record 
supported the district court's finding. 

201 .In this connection, the district noted that while certain of the - 
Arizona land companies had been enjoined from selling notes on 
subdivided blocks of undeveloped Arizona property, the defendants' 
placement of trustors' funds "in some of the same Arizona land 

- company notes and mortgages which those companies had been enjoined 
from selling directly" enabled these companies "to do indirectly 
what they had been enjoined from doing directly (R .  502, 503). 



land" (R. 502).  The defendants  i n  t h e  Los Angeles T r u s t  Deed & Mortgage 

Exchange c a s e  mainta ined t h a t  they s o l d  only  second t r u s t  deeds on s p e c i f i c  

r e a l  e s t a t e ,  no t  s e c u r i t i e s .  This  Court noted t h a t  " the  purchase r [ s  were] 

encouraged t o  r e l y  on t h e  s k i l l  and knowledge of t h e  a p p e l l a n t s 1  o f f i c e r s ,  

who were repor ted  t o  check and recheck t h e  worth of the  t r u s t  deeds." Id.  - 
a t  168. Moreover, " [ p ] u r c h a s e r s  were assured t h a t  i t  was t h e  company's p o l i c y  

t o  repurchase  any de l inquen t  t r u s t  deed,  so  t h a t  t h e  purchaser  would s u f f e r  

no l o s s  i f  he had by chance purchased one t h a t  l a t e r  defaul ted ."  Id.  - 
A f t e r  examination of t h e  s e l l i n g  l i t e r a t u r e ,  t h i s  Court concluded ( i d . ) :  - 

"Very few persons ,  p a r t i c u l a r l y  those  u n s k i l l e d  i n  
f i n a n c i a l  m a t t e r s ,  could  read t h e  a d v e r t i s i n g  of 
a p p e l l a n t s  wi thout  coming t o  t h e  f i rm conclus ion t h a t  
by sending moneys t o  t h e  a p p e l l a n t s  they would r e c e i v e  
f a r  more than a  n o t e  secured by a  second mortgage o r  
a  deed of t r u s t  on s p e c i f i c  r e a l  e s t a t e . "  

Accordingly,  t h i s  Court determined t h a t  t h e  promoters were o f f e r i n g  s e c u r i t i e s .  

As we have seen (p.  6 ,  s u p r a ) ,  t h e  defendants  i n  t h i s  case ,  l i k e  those  

i n  t h e  f c a s e ,  supra ,  285 F. 2d 162, 

a l s o  "guaranteed1' o r  "assured" payment, and numerous o t h e r  r e p r e s e n t a t i o n s  
211 - 

h e r e  a r e  comparable t o  those  made i n  t h a t  case .  J u s t  as  i n  t h e  Los Angeles 

T r u s t  Deed & Mortgage Exchange c a s e ,  where t h i s  Court examined t h e  t o t a l i t y  

of t h e  de fendan t s1  a c t i v i t i e s ,  i n  t h e  case  a t  ba r  t h e  c o u r t  below reviewed 

t h e  e n t i r e  Her i t age  o p e r a t i o n  and determined t h a t  t h e  defendants  o f f e r e d  

and so ld  f a r  more than  t r a d i t i o n a l  t r u s t  s e r v i c e s .  For, a s  the  c o u r t  below 

found , 

211 Compare, e  .g., t h e  defendants  ' r e p r e s e n t a t i o n s  i n  t h e  Los Angeles T r u s t  
Deed & Mortgage Exchange c a s e ,  quoted a t  285 F. 2d 168, n.3, with 

(con t inued)  



"the prime inducement was investment expertise, safety, 
and assured substantial return. It is difficult to 
believe that any trustor would have invested without 
anticipation of a safe investment and a profitable 
rqturn" (R. 511). - 22/ 

2 1/ (continued) - 
certain of the representations of the defendants herein, as follows: 

HERITAGE LOS ANGELES TRUST DEED & MORTGAGE 
EXCHANGE 

"Fixed Income: . . . the exact rate "(a) . . . 'we have carefully devised 
cannot be guaranteed beforehand, but a controlled program to provide you 
it is currently 10%. Once your ac- with a current 10% return on your 
count is determined, it is then assured funds . . . . t II 
at that' rate." (GOV. Exh. 109.) 3 r * *  

"(m) 'The "yield" on notes selected 
for your account is full, firm return.'" 

" [ ~ l e  assume the responsibility of pro- "(b) 'we emphasize that every at- 
tecting the assets for you and your tempt is made to see that your 
beneficiaries by investing principal, current 10% earnings are maintained 
reinvesting income and capital gains, through continual reinvestment. "' 
continually reviewing the portfolio, 
and paying income to you and your bene- 
ficiaries as you direct." (Gov. Exh. 13.) 

"PROFESSIONAL MANAGEMENT : . A corpo- "(c) . . . 'all these points [value 
rate trustee, such as HERITAGE TRUST of property, equity, etc.1 are 
CO., has personnel trained to provide checked and rechecked by experts 
professional investment administration, in their particular field with many 
relieving the trustor o f  the time con- years of experience. ' " 
suming task of maintaining his own 
own portfolio." (Gov. Exh. 13.) 

221 This finding is fully supported not only by defendants' sales literature - 
and other materials (GOV. Exh. 109; Attachment 1, p. 2-3A), but also 
by defendant Bromley's own representations. Thus, with respect to the 
safety of the investments in which Heritage placed trustors' funds, 
testimony was received that defendant Bromley represented that "the 
investments were made with a two-for-one collateral" such that "com- 
panies wishing to borrow on short term capital . . . would be required 
to put up collateral on a basis of two-for-one to get the loan'' (Tr. 
A21). But see the district court's findings that "no evidence was ever 
introduced that Heritage ever made such investments"; in fact, "all 
the evidence indicate[d] that such loans were never made" (R. 511-5121. 



Accord ing ly ,  i t  h e l d  t h a t  t h e  i n t e r e s t s  o f f e r e d  and s o l d  by t h e  d e f e n d a n t s  

h e r e i n  c o n s t i t u t e d  s e c u r i t i e s  w i t h i n  t h e  purview of t h e  f e d e r a l  s e c u r i t i e s  laws. 

That  d e c i s i o n  was f u l l y  i n  accord  wi th  S e c u r i t i e s  and Exchange 

Commission v. W. J. Howey Co., 328 U. S. 293,  299 (19461,  which h e l d  t h a t  

t h e  te rm " inves tment  c o n t r a c t "  

"embodies a  f l e x i b l e  r a t h e r  t h a n  a  s t a t i c  p r i n c i p l e ,  
one t h a t  i s  capab le  of a d a p t a t i o n  t o  meet t h e  count-  
l e s s  and v a r i a b l e  schemes dev i sed  by t h o s e  who seek  t h e  
use  of  money of  o t h e r s  on t h e  promise of p r o f i t s . "  

I t  a l s o  complied w i t h  t h e  Supreme c o u r t ' s  admoni t ion  i n  Tche repn in  v. Kn igh t ,  

s u p r a ,  389 U.S. a t  336, r e c e n t l y  quoted w i t h  approva l  i n  Uni ted  Housing Founda- 

t i o n ,  Inc .  v. Forman, s u p r a ,  421  U.S. a t  848,  t h a t  

" [ I l n  s e a r c h i n g  f o r  t h e  meaning and scope  of  t h e  word 
' s e c u r i t y '  i n  t h e  Act  [ s ]  , form should  be d i s r e g a r d e d  f o r  - 
s u b s t a n c e  and t h e  emphasis  should  be on economic r e a l i t y . "  231 - 

A s  emphasized i? t h e  l a t t e r  c a s e  ( i d .  - a t  8521,  

"The touchs tone  i s  t h e  p re sence  of an inves tment  i n  a  
common v e n t u r e  premised on a  r e a s o n a b l e  e x p e c t a t i o n  o f  
p r o f i t s  t o  be d e r i v e d  from t h e  e n t r e p r e n e u r i a l  o r  
manage r i a l  e f f o r t s  of o the r s . "  - 24/ 

231 Cf. Marshel  v. AFW F a b r i c  Corp., [ C u r r e n t ]  CCH Fed. Sec,  L.  Rep. - 
~ 9 5 . 4 4 8 ~ .  2 ,  February  1 3 ,  1976) .  where t h e  c o u r t  s t a t e d  a t  
p. 99,269 t h a t  '-'in de t e rmin ing  t h e  a p p l i c a b i l i t y  of  t h e  f e d e r a l  
s e c u r i t i e s  law, we must look through t h e  t e c h n i c a l  form t o  a sce r -  
t a i n  t h e  s u b s t a n c e  of  t h e  t r a n s a c t i o n . "  

241 T h i s  Court  r e c e n t l y  s t a t e d :  - 
"An i n t e r e s t  i n  an e n t e r p r i s e  i s  an inves tment  con- 
t r a c t  where ' t h e  e f f o r t s  made by t h o s e  o t h e r  t h a n  t h e  
i n v e s t o r  a r e  t h e  unden iab ly  s i g n i f i c a n t  ones ,  t h o s e  
e s s e n t i a l  manage r i a l  e f f o r t s  which a f f e c t  t h e  s u c c e s s  
o r  f a i l u r e  of  t h e  e n t e r p r i s e .  "' 

P a r v i n  v. Davis  O i l  Company, 524 F. 2d 112,  - 
q u o t i n g  S e c u r i t i e s  and Exchange Commission v 

p. 99,500 (c.A. 9 ,  March 22,  1976). 

Glenn W. Turner  
Accord Grea t  Western 
L. Rep. 195,494 a t  



Or, as stated in Securities and Exchange Commission v. W. J. Howey, supra, 

328 U.S. at 301; the test for determination of the existence of an "invest- 

ment contract'' is 

"whether the scheme involves an investment of money 
in a common enterprise with profits to come solely 
from the efforts of others." 

Concededly here the profits, at least in many instances, were to 
251 - 

come solely from the efforts of others. Consistent with these repre- 

sentations, trustors here, after tender of funds to the defendants' con- 

trol, relied upon the "investment expertise" (R .  511) of the defendants 

in choosing those investments in which their funds were to be placed in 

order to produce the ''high yield income" (Gov. Exh. 14) which trustors 

were led to expect. See pages 5-6, supra. 

The defendants'  rotes stations (~r. 12, 15) that there is neither a 

"communality of enterprise" nor an "investment of funds in a common venture" 

ignore the economic realities of the transactions between Heritage and the 

trustors. Heritage (pages 10-11, supra), af ter placement of trustors' 

funds, received the interest payments made by obligers on these invest- 

ments, deposited such payments in the collective "83" bank account, trans- 

ferred funds to the "trust" bank account, and made the disbursements owing 

251 See the following colloquy (Tr. 535): - 
"Commission Counsel Now, is it true that these investors 

rely on the efforts of the trustee to 
earn this interest income or other 
profit from the investment of their 
funds in the trust? 

Yes." 

See also Tr. 534. 



to the trustors whose funds had been placed in a particular investment 

chosen by Heritage. In addition, in those instances where the cash flow 

from specific investments was insufficient to meet the obligations owing 

to trustors' for whose benefit such investments were made, Heritage made 

the income payments due to those trustors from its own corporate funds 

or from the funds of other trustors. 

In the case at bar, as in Los Angeles Trust Deed & Mortgage Ex- 

change v. Securities and Exchange Commission, supra, 285 F. 2d 162, 

172, the . economic welfare and fortunes of trustors were "inextricably 

[interlwoven" with the defendants' efforts such that' the requisite element 

of a common enterprise were properly found to exist. See also Securities 

and Exchange Commission v. Glenn W. Turner Enterprises, Inc., supra, 474 - 
F. 2d at 482, n.7, which, citing Los Angeles Trust Deed and Flortgage 

Exchange, supra, stated that 

"A common enterprise is.one in which the fortunes of 
the investor are interwoven with and dependent upon 
the efforts and success of those seeking the investment 
or of third parties," 

Even more recent cases have emphasized that the requisite commonality is 
261 - 

to be broadly viewed. 

See Hector v, Wiens, [Current] CCH Fed. Sec. L. Rep. 795,468 
(C.A. 9, Feb. 23, 1976); El Khadem v. Equity Securities Corp., 
supra, 494 F. 2d at 1229; and Securities and Exchange Commission 
v. Koscot Interplanetary, Inc., 497 F. 2d 473, 479 (C.A. 5, 1975). 
In the last cited case the court noted that "the requisite com- 
monality is evidenced by the fact that the fortunes of all investors 
are inextricably tied to the efficacy [of the promoters' efforts]." 
More recently, in Hector v. Wiens, supra, [current 1 CCH Fed. Sec, 
L. Rep. at p. 99,374, this Court noted that "the commonality required 
is vertical (between the investor and the promoter) rather than 
horizontal (among multiple investors)." 



Accordingly, there can be no doubt that what the defendants were 

selling was an "investment contract," which by definition in Section 2(1) 

is a "security." 

CONCLUSION 

For the foregoing reasons, the orders of the district court should 

be affirmed. 

Respectfully submitted, 

DAVID FERBER 
Solicitor to the Commission 

JOHN M. MAHONEY 
Attorney 

Securities and Exchange Commission 
Washington, D.C. 20549 

April 1976 
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ATTACHMENT 1. 

HERITAGE TRUST COMPANY 

FORMERLY FEDERAL TRUST COMPANY 

GOVERNMENT EXHIBIT 1 5  

ATTACHMENT P. 1. 



GOVE-T EXHIBIT 15-A 

ATTACHMZNT ?. 2 

DECLARATION OF TXUST AGREEP(IENT 
(Principal and Income Guaranteed) 

residing at  - 

hereinafter known as  Trustor(s). do hereby this day of , 1 9 ,  declare that there has been 
deposited in trust, cash and/or other property which may be converted to cash at  its liquidated cash value and described on trust receipt 
which becomes Schedule A to my trust; and direct that such property be issued or registered in the name of Heritaoe Trust Company. 
hereinafter known as trustee under this Declaration of Tris:. or  its nominee. All such property. tonether with any other property which 
may be converted to cash at its liquidated cash value, which may be added to or payable or accumulated with respect to such property. 
shall be referred to as the trust estate and shall be held by trustee. Heritage Trust Company, or successor thereto, under the foilowing 
terms and conditions: 

I. I?JVEST?vIEXT DIRECTION: .., 
I t  is the objective of this trust to producea fixed income of ? l o  per annum on the initial contribution of principal made herein 

and described in said trust receipt, and trustee is hereby authorized and directed to invest said contrib~~tion of principal in its sole and 
absolute discretion as more fully described in paragaph ill. in order to attain such income objective or income in excess thereof. A11 
such excess income, if any, shall be retained by trustee. 

All additional contributions of principal to this trust shall produce a fixed income at  such rate as shall be determined on the date of 
said contributions. Said rate shall be set forth in the "Receipt oi  Additional Contributions" and must he approved by both trustoris) and 
trustee. All such additional contributions shall be a minimum of ONE THOUSAND DOLLARS 1$1.000.00~. 

11. DISPOSITIVE PROVISIOSS: 
a. The trustee shall hold or distribute the income of the trust estate produced under paraqraph I. and the principal of the trust 

estate in accordance with the Application for Benefits completed in conjunction with this trust document. 

b. In the event of the death of one trustor. the trust shall continue for the benefit of surviving trustor. Assets which are held under 
this trust  shall be administered in the same manner as covered under existing instructions; surviving trustor may alter or  amend 
existing instructions. subject to approval o i  trustee. 

c. Upon the death oi  su rv iv in  trustor, the trust shall be: 
O p t i o n  1. Held and administered for the benefit of the following named beneficiaries: 

Name Address 

Name Address 

Name Address 

Name 
(Others named on schedule attached.) 

Address 

Income and/or principal shall be distributed to said beneficiaries in equal amounts at  the discretion of the trustee by mutual 
arrangement. 

All principal and income shall be distributed free of trust upon the attainment of ape twenty-five (25) by the last beneficiary named 
above upon their request in writing a reasonable time in advance oi  the expeciation of such distribution. 
O p t i o n  2. Upon death of survivinq trustor and maturltj. of placements made in their behalf, trust shall terminate and be 
distributed free of trust in equal amounts to those named above in paragraph 11. c. 
O p t i o n  3. In case all of the above-named beneficiaries are not liking at  the time of the death of surviving trustor. the trust shall 
be distributed at  the earliest opportunity to the, other parties named below in equal amounts: 

Name Address 

Name - - Address , . 
111. POWERS OF TRUSTEE: 

T;ke trustee shall have full power in its absolute discretion and without prior authority irom any court to do everything necessary 
for the proper administration of thls trust including, but not limited to, the power: (ai to scll. redeem. transfer. exchance. assign. 
hypothecate, invest or reinvest any property-belonqingto the trust estate irrespective oi any rule of law qovernins investments bv 
fiduciaries: (b)  to exerciseany voting riznts in person or by proxy and any other riqhts. privileqes, or options with respect to any 
property belonging t'o the trust estate; and ic) to employ agents 2nd custodians and recistcr any property belonging to the trust estate in 
the name of a nominee or in unre$stered iorm or in such other form as wiil permit it to pas5 on delivery. Trustorlsl appoint trustee to act 
as attorney in fact, to sign and execute in trustoris)' behail ail instruments including stock assignments, endorsement on notes or other 
documents, which are represented as assets held under this trust only. 

W .  REVOCATION OF TRUST: 
Trustor(s) hereby reserve the followinc powers: (a )  from time to time to alter or amend this Declaration of Trust in any way; and 

(b) to revoke this Deciardtion of Trust in its entirety after five 151 yews irom the date hereof or upon mut~lal aqreement between 
?rustor(s) and trustee, such pnwers snail be exercised hv  written notice to Heritape Trust Compn:~y who shall have a ressonable time to 
act upon said notice in orfler t o  protect the assets held thereunder snd upon the w!thdrawal oi Any prcpsrty by trustonsl from the trust 
estate by revocation or otherw~se. title to such property. shnli vest in and be transferred to trus~ortsl  free and clear of any trust. 
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. [ ' II~I 'ECFION OF TlIlRD PARTIES: 
XI, ~ ~ s r s o n  ~Ic:tlin$ wit11 thr tru.qt r.;tntr in any mnnnrr shall be under any ol1lii.3tion to sc>e to the application of any prnprrty paid or 

l],.li,l.rrcl to this trust or tc~ inquire. into t hr valirlitv. cuprdicnry or proprit,ty FI any nrt o f t h ~  trustre or into an:., of thr pmr,i.;ions of !his 
~)~.cl;ir.~tion of Trust. !n r1r~1t.r to inc!~~r~,  i-l~:rit:~ye Trust Com;~any to i5rue prnpcxr!? in thr n,lnir III IIcrit:u!*. 'l'ru::t Coml)any. 2 s  truqtre. 
ulldc!r this Declaratirm of'l'rust. tru.%torls) hrrrhy aqr1.c. on hchnlf of thr, tl.rista,rcs). trustor(.!' !cy,.nl rr~prc~.~~.nt:l!ivrs, hctirs. surrrsGors 
and a s s i ~ n s  to indemnify and save harmless surh entitit..< :ind thvir resprr t iv~ srlrrcssors 2nd assians Iron1 and ar:sinst any and all 
lial~ility. loss. cost and cxprnsr ustsinrd or incurrrd hy reason of any act or omission hy any of them in rrliance on the tcrms of this 
Declaration of Trust nr any instrument purportin? to revoke or amcnd the same, or in reliance on trustoris)' request that such property 
be registered in the name of IIeritage Trust Company, as trustee. 

VI. FEI1PETUI'TY OF TRUST: 
I f  any share of the trust rstate should still he held in trust at the expiration of a period of twenty-one 121) years after the death of 

the surviviny: trustor and of all the children and issue of the trustoris) livinq at the date hereof, such share shall thereupon immediately 
vest in and be distrihuted free of trust lsuhject to the provisions oi parapraph I.) to the person or persons then entitled to the income 
therefrom and in such equitable proportions as the trustee may determine. 

5'11. COSF1,ICT OF LA\\'S CLAUSE: 
This trust has been accepted by the trustee and will be administered in the State of Arizona. and its validity. construction and all 

rights thereunder shall be aoverned by the laws of that State. If any provision of this trust agreement should be invalid or 
unenforceable, the remaining provisions thereoi shall continue to be fully elfective. 

VIII. FEES: 
The trus:oris) hereby agree to pay reasonable fees for the initiation of this trust and the annual trustee management and service 

fees as set forth on the Fee Schedule hereby delivered by trustee. 

IX. CO313IISSIOSS ASD SPECIAL SERVICE FEES: 
The trustor(s) also approve whatever extraordinary or special fees or commissions said trustee may receive in connection with the 

aquisition. sale or disposition oi any asset which majr become a part of this trust. It being understood and aqreed that any such 
extraordinary or special fees or commissions would be paid by third parties, and not parties to this aqreement, and that such fees would 
not be charged against or become a part of tne assets deposited by the trustorts) herein. Trustee shall retain all such extraordinary or 
special fees or commissions. 

X. RESTRAIST AGAINST ALIENATION: 
No interest hereunder shall be transferable or assignable by any beneficiary, or be subject to the claims of his creditors. 

XI. INSURANCE POLICIES - RESERVED RIGHTS: 
With respect to any insurance policies under which trustee is designated beneficiary. the trusior(s1 retain all ownership rights. 

including the right to change the beneiiciary and the right to assign any poiicy to any lender. includinq any trustee, as security for loans 
to the insured, and the rights of the lender in such poiicies shail be superior to the rights of the trustee. 

XII. PAYMEST OF INSURANCE PREJIIU3lS: 
The trustee shall have no responsibility with respect to any policy during the insured's life for the payment of premiums or 

otherwise, except to hold them in safekeeping and to deliver them upon the insured's written request. 

XIII. RELEASE OF INSURANCE COMPANY: 
Payment to the trustee by an insurance company shall constitute a full release and discharge of the liability of such insurance 

company, and no insurance company need inquire into or take notice ef this instrument or see to the application of any such payment. 

XIV. LITIGATION CLAUSE: 
The trustee shall not be obliqed to engage in litigation to eniorce payment of any insurance policy hereunder, unless it is 

indemnified to its satisfaction against any resgiting expense and liability. 

The trustee shall also not be ohliged to eniorce. settle. compromise. contest or abandon claims or demands in favor of or against the 
trust estate. ucless it is indemnified to its satisfaction against any resulting expense and liability. 

XV. RETENFION: 
The trustee may retain any property transferred. devised or bequeathed to the trustee, or any undivided interest therein. 

regardless of any lack of diversification, risk, or non-productivity. 

XVI. UoRRow: 
The trustee may borrow money and may mortgage or pledge any trust property. 

XVII. i't1ODIFYING 0BLIC.ATIOSS: 
The trustee may enter into agreements modifying the terms of or extending the time of any obligation due or owned by the trust 

estate. 

XVIII: GUARASTEE: 
Heritage Trust Company hereby effects a guarantee on the basis as stipulated below: 
a. Guarantees the repayment of principal contributions to the trust. 
b. Guarantees the payment of income derived from the principal contributions at  the rate stated in this agreement only. 

XVIV. RESICXATION: 
The trustee shall have the right to resign at any time. and upon such resignation the trustee shall distribute all principal and/or 

income in the trust estate to the trustor(s) or to a successor trustee of his choice. 

IN WITNESS WHEREOF, the trustor(s) have executed this Declaration of Trust the day and year first above written: 

WITNESS: TRUSTOR(S): 

(Not Valid Until Executed And:) 
ACCEPTED BY: 
HERITAGE TRUST COLIPANY AS TRUSTEE GOV,EFODENT EXHIBIT 15-B 

BY 
(Authorized Officer) 

ATTACHM3NT P. 3 
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APPLICATION FOR BENEFITS UNDER 

DECLARATION OF TRUST AGREEMENT 

Heritage Trust Company Date 
P.O. BOX 25009 
919 N. 1st Street 
Phoenix, Arizona 85004 

Gentlemen: 

I hereby request that you act as m Trustee for a Trust account in accordance with my instructions 
below, any other documents, and your rules and reguir?tions governing this Trust. 

1. You are instructed as follows: 

A. Retain and accumulate income and principal in my trust until otherwise instructed. 

B. Distribute income to me as follows: 

(1) hlonthly, folloviing approximately 30 to 45 days after investment is made for 
first check. 

(2) Quarterly, on the last day of: 

hlarch, June, September, December 
- 

Check should be drawn in the amount of S 

Payable to (Name) 

Number and Street 

Town or City State Zip Code 

2. My trust is to be opened with deposit as indicated on property receipt. 

Address 

Social Security or Taxpayer Identification Number* 
*This is required by law. 
U.S.A. citizen Y e s N o .  If no, indicate citizenship 
Trustee reserves the right to reject this application and trust executed herewith by Trustor(s). 

VERIFIED AND APPROVED BY: HERITAGE TRUST COMPANY 
AS TRUSTEE 

AUTHORIZED OFFICER 

WllTE-OFFICE COPY CANARY-CLIEhT COPY PINK-REPRESEXTATIW COPY 
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INVESTMENT PURCHASE DIRECTION 

FOR PRINCIPAL AND INCOME GUARANTEED 

FROM: AND 
(Trus t  Account Name) 

' M y T r u s t N o .  

TO: Heritage T r u s t  Company, as T r u s t e e  and not personally 
919 North F i r s t  S t r e e t ,  Pos t  Office Box 25009 
Phoenix, Arizona 85002 

You are hereby authorized and d i rec ted  to invest in my behalf my initial contribution, 
made herein and described in my T r u s t  Receipt ,  in a fixed income investment of % 
p e r  annum. Meritage, as T r u s t e e ,  i s  hereby authorized and d i rec ted  to  invest sa id  
contribution of principal in i t s  s o l e  and absolute discret ion a s  more  fully descr ibed 
below, in o r d e r  to  attain such income objective o r  income in e x c e s s  thereof. All such 
e x c e s s  income, i f  any, shal l  be retained by Trus tee .  

All additional contributions of principal of this  t rus t  shal l  produce a fixed income a t  
such r a t e  as shal l  b e  determined on the date of sa id  contributions. Said  r a t e  shal l  b e  
s e t  for th  in the "Receipt of Additional Contributions" and must b e  approved by both 
T r u s t o r ( s )  and Trus tee .  All such additional contributions shal l  be  a minimum of One 
Thousand Dol lars  ($1,000.00). 

T h a  ~ r u s t e e  shal l  have ful l  power in i t s  absolute discret ion and without p r i o r  authority 
f r o m  any cour t  to do everything necessary  for  the p roper  administrat ion of th is  t r u s t  
including, but not l imited to,  the power: (a) to sell, r edeem,  t r ans fe r ,  exchange, 
a s s ign ,  hypothecate,invest o r  re inves t  any property belonging to the  t rus t  e s t a t e  
i r r e spec t ive  of any r u l e  of law. governing investments by fiduciaries; (b) to exe rc i se  
any voting r igh t s  in person o r  by proxy and any other  r ights ,  privi leges,  o r  options 
with r e spec t  t o  any property belonging to the t rus t  es ta te ;  and (c)  to  employ agents  
and custodians and r e g i s t e r  any property belonging to the t rus t  e s t a t e  in the name of 
a nominee o r  in unregis tered  f o r m  o r  in such o ther  f o r m  a s  will permi t  i t  to  p a s s o n  
delivery. T r u s t o r ( s )  appoint t rus tee  t o  ac t  a s  at torney in fac t ,  to s ign  and execute in 
t rus tor (s ) '  behalf a l l  ins t ruments  including s tock assignments,  endorsement on notes 
o r  o the r  documents,  which are represented  as a s s e t s  held under th i s  t r u s t  only. 

In the direct ion of the investments hereon,  I understand that Heri tage T r u s t  Company 
may receive  a fee (points) f r o m  the bor rowers  - this  fee is to be paid by the bor rowers  
and will not lower  the amount of my principal. T h i s  will cover  al l  cos t s ,  expenses,  
commiss ions ,  legal  fees, accounting fees, etc. ,  but however i s  not l imited to any of 
these. I fu r the r  d i rec t  Heri tage to  s h a r e  with the  Account Representa t ive  and Regional 
Manager l i s ted  below with whatever f e e s  o r  commiss ions  Heri tage rece ived on the 
purchase  f o r  my T r u s t  Fund. 

DATED: TRUSTORS: 

Account Representat ive 

Regional Manager Accepted by HERITAGE TRUST COMPANY 
Ass T r u s t e e  

BY . 
Authorized Officer 



HERITAGE TRUST COMPANY 
F E E  SCHEDULE FOR DECLARATION O F  T R U S T  AGREEMENT 

PRINCIPAL AND INCOME GUARANTEED 
i 

A. CREATION F E E :  1 $50.00 I 

2. If Successor  Trustee:  $150.00 

B. BASIC ANNUAL FEE:  Minimum $100.00 

C . WHEN T R U S T E E  HAS F U L L  INVESTMENT MANAGEMENT AUTHORITY: 

Based on fa i r  market  value of secur i t ies  
and cash  at  each quarterly evaluation. 

5/10 of 1% on f i r s t  $500,000 
3/10 of 1% on next $1,000,000 
3/10 of 1 % on a l l  over $1,500,000 

D. W HEN T R U S T E E  A C T S  UNDER TRUSTORIS INSTRUCTION, OR VJ HEN 
SECURITIES  CONSIST ONLY O F  k1UTUAL FUNDS: 

Based on fa i r  market  value of secur i t ies  
and cash ,  o r  net a sse t  value of Mutual Funds. 

4/10 of 1 % on f i r s t  $500,000 
3/10 of 1% on next $500,000 
1/10 of 1% on all $1,000,000 

E .  WHEN T R U S T E E  P E R F O R M S  CUSTODIAL AND ACCOUNTING SERVICE 
(CONVERTIBLE TRUST): 

3/10 of 1% on f i r s t  5500,000 
2/10 of 1% on next $500,000 
1/10 of I % on a l l  51,000,000 

Amount in excess  of $2,000,000 will be on 
a negotiated basis .  

F. PROMISSORY NOTES AND MORTGAGES: 

. . Basic  Annual Fee, P l u s  
3/4 of 1 % unpaid principal balance a t  

beginning of fee ~ e r i o d ,  and 
2 % of g r o s s  proceeds received in the event 

of foreclosure under a morbgage. 

G. BUSINESS INTEREST: A reasonable additional fee will be charged for 
managing o r  participating in the management of 

GoVZRNP~ENT 2;3IIBIT 1 5 - C  businesses. The fee will be based on such factors  
a s  the type, s i z e  and condition of the business in- 

RTTACHM3NT ?. 6 volved, the responsibil i t ies assumed and nature 
t 

and extent of se rv ices  performed. 



H. URBAN REAL ESTATE: In lieu of Basic  Annual Fee: 

Commercial r ea l  estate:  3/4 of 1% of market value 
Residential real estate: 3/4 of 1% of market value 
Non-Income Producing real estate: reasonable 

charge based on T r u s t e e ' s  responsibili t ies pnd 
duties. -4 

I. FARM AND RANCH LANDS: In lieu of Basic  Annual Fee: 

Cultivated lands: 3/4 of 1% of market value 
Uncultivated lands: 3/4 of 1 % of market value 
Non-Income Producing lands: reasonable 

charge based on Trus tee ' s  responsibili t ies 
and duties. 

J. PURCHASES/OR S A L E S  O F  REAL PROPERTY: 

Heritage shall  be  entitled to participate in any 
commissions o r  f e e s  relat ive to such transactions. 

I(. COMMISSIONS AND SPECIAL SERVICE FEES: 

T h e  Trus to r ( s )  approves whatever extraordinary 
o r  special f e e s  o r  commissions sa id  Trus tee  may 
receive in connection with the acquisition, s a l e  
o r  disposition of any asse t  which may become a 
par t  of this t rust .  It being understood and agreed 
that any-such extraordinary o r  special fees o r  
commissions would be paid by third part ies ,  and 
not par t ies  to this  agreement ,  and that such fees  
would not be charged against o r  become a par t  of 
the a s s e t s  deposited by the Trus to r ( s )  herein. 
Trus tee  shal l  retain al l  such extraordinary o r  
special fees o r  commissions. 

L. TERMINATION OR DISTRIBUTION FEE: 

Reasonable compensation for  t ransfer  of a s s e t s  
costs .  

M. REPORTS WILL BE MADE AS FOLLOW S: 

Quarterly on cash  s tatements  
Semi-Annually on a s s e t  s tatements .  

. Investment review annually 
Ext ra  Statements: $50.00 each 

T h e  preceding schedule .of fees is hereby approved. 

Datedth is  dayof  , 197-. 
ACCEPTED BY TRUSTEE: TRUSTOR(S): 

HERITAGE TRUST COMPANY 

TITLE 
1 
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