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NOTICE OF MOTION

TO: PLAINTIFFS AND TO THEIR ATTORNEYS:

MILLER, CASSIDY, LARROCA & LEWIN
HERBERT J. MILLER, JR.

MARTIN D. MINSKER

R. STAN MORTENSON

2555 11 Street, N.W., Suite 500 o
Washington, D. C. 20037 !
GIBSON, DUNN & CRUTCHER

CHARLES S. BAITLES, JR.:

C. THOMAS LONG ’

ROBERT A. MILLER

9601 Wilshire Boulevard -

Beverly Hills, Calif. 90210

Attorneys for Plaintiffs

Elliot Handler and Ruth Handler
MITCHELL, SILBERBERG & KNUPP
EDWARD M, MEDVENE

HOWARD S, SMITH

HOWARD J. RUBINROIT

PATRICIA H, BENSON

1800 Century Park East, Suite 800
Century City, Calif, 90067

Attorneys for Plaintiff
Seymour M Rosenberg

YOU WILL PLEASE TAKE NOTICE that the defendsnts will bring
on for hearlng the following Motion to Dismiss Complaint or in
the Altérnative'for Summary Judgment before the Honorable Frzncis
C. Whelan, United States Disfrict Judge, in his courtroom, United
States Courthouse, 312 North Spring Street, Los Angeles, Calif-
ornia 90012, on Monday, January 31, 1977, at 10:00 A.M., or as
soon thereafter as counsel may be heard. |

Dated: January 24 1977.

Respectfully submltted

WILLIAM D. KELLER
United States Attorney

ST
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ERIC A, NOBLES
Assistant United States Attorney
Chlef Criginal Division

A351stant ‘United States Attorn y _
Chief, Fraud and Special Prosecutions’

ZM/N//

VINCENT J(/ MARZ
Assistant United States Attorney

Attorneys for Defendant
United States of America
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MOTION TO DISMISS COMPLAINT, OR, IN THE ALTERNATIVE,
FOR SUMMARY JUDGMENT

Defendants, by‘and through the undersigned, hereby move
the Court to Dismiss the Complaint, or, in the alternmative, for
Summary Judgment, pursuant to Rule 12(b)(6) and Rule 56, Federal ~?
Rules of Civil Procedure, for the reasons respectively: .that
Plaintiffs failed to state a claim upon which relief may be
granted; that there are no genuine issues as to ény material
facts, and the defendants are.entitléd to judgment as a matter
of law, |

This Motion is based upon the pleadings previously filed
herein, and on the Memoranda in Support of Motion.

WILLIAM D. KELLER
United States Attorney

ERIC A, NOBLES
Assistant United States Attorney

fﬁij;/f%é%iinal Division

“STEREN V., WILSON
Assistant United States Attorney

Cht;;/;graud and Special Prosecutions =

VINCENT J. YéRLLLA‘
Assistant United States Attorney -

Attorneys for Defendant
United States of America
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I. ' " MEMORANDUM OF POINTS AND AUTHORITIES

PRELIMINARY STATEMENT

In support of the instant motion to dismiss or in the
alternative for summary judgment, defendants are filing two

separate memorandums of points and authorities. Defendants

hereby incorporate the separate memorandum of points and authoritic

which is filed %his date and respectfully ask the Court to
consider both memorandums in ruling updn the motion.

As more fully discussed infra, courts have consistently.
recognized that the publlc lnterest in prompt and complete
criminal investigations mllltates strongly agalnst interfering
with Grand Jury investigations.: Thus, because of its very
nature, and the authorities cited herein, plaintiffs' complaint
should be dismissed or in tne alternative, summary judgment

should be granted against plaintiffs.

II. THIS COURT SHOULD NOT ENJOIN THE PRESENTATION 'OF EVIDENCE

TO A GRAND JURY, PARTICULARLY WHERE PLAINTIFFS CLEARLY

HAVE AN ADEQUATE REMEDY AT LAW AND WILL NOT SUFFER

IRREPARABLE INJﬁRY IF THE INJUNCTON IS DENIED

A, Courts Should Not Enjoin The Presentation Of Evidence

To' A Grand Jury

It is a basic and well—settled doctrine of equity juris-
prudence that courts of equléy'should not act, partlcularly with
respect to enjoining a criminal investigation or proceedlng,
where the moving party has an adeduate remedy at law and will not
snffer irreparable injury if eqditable relief is denied. O'Shea

v. Littleton, 414 U.S. 488, 94 s C. 669 (1974), GM Leasing Corp.

l

ii_
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et al v. United States, U.S.  #75-235 (January 12, 1977);:

Steiner v. Hocke, 272 F.2d 384 (9th Cir. 1960); Commonwealth of

Pennsylvania v. Powers, 311 F.Supp. 1219‘(E.D. Pa. 1970); Rosa v.
Gil, 309 F.Supp. 1332 (P.R. 1959); |
' This historical limitation on the Courts’' equity powers with»
respect to enjoining criminal’préceedings stems in pért from the
existence of.the grahd jury and its all-important role iﬁ the
criminal érocess. Recently, the Supreﬁe Court reaffirmed the
broad powers of ghe grand jury by obser&ing:
"Traditionally the grand jury has been
accorded wide latitude to inquire inﬁo vio-
lations of criminal law. No judge presi@es
to monitor proceedingSu' It deliberates in
secret and.may determine alone the course of
its inquiry. - fhe-grand jury may compel the
production of evidence or the tesﬁimony of
d@itnesses as it consideréAapprop;iate,_and
its operation generally'is unrestrained by
the tgchniqal procedural and evidehtiary
rules governing the conduct of criminal
triéls, ‘It is a grana inquest, a body
with pbwefs_pf investigation and inquisi-
tion; the scope of whose inqdiries is not
to be limited narrowly by questiohs of
propriety or forecasts of the probable
~result of the investigation, or by doubts
whether any particular individual will be i
found properly subject to an accﬁSation

-2-




I T R T T T R S L e e ~ T ~ I~ B R
58 R R QNS O © ®m W o o s W N H O

© O 2 O o s D M

of crime.' Blair v. United States, 250 U.S.
273, 282 (1919)."‘

United States v. Calandra, 414 U.S. 338, 343

(1973); see also, United States v. Dionisio,

410 U. S. 18 (1973).

Similarly, in United States v. Cox, 342 F.2d 167, 175 (5th

Cir. 1965), the Court of Appeals for the Fifth Circuit recognized
the importance of the grand jury's function, as well as its
unfettered -right to investigate possible violations of law. In

so'doing, the Court in United States v. Cox, supra, quoted from

In Re Grand Jury Proceedings, 4 F.Supp. 283, 84 (E.D. Pa. 1939),
and held: ' '
| "The inquisitoriél.pOWer of the grand
jury is the most valuable function which
it possesses today and, far more than any
;supposed protection which it gives to thé
accused, justifies its survival as an .
institution. As an engine of discovery
against organized and faereaching crime,
it has no couhterpart. Policy emphatically
forbids that there should be any curtailment
of it-except in the clearest cases." .(342 F.2d

167, 175) See also, Nixon v. Sirica, 487 F.2d

700, 712-713 (D.C. Cir. 1973).
Because of the compelling public interest in a complete
investigation of possible criminal violations and full disclosure
of facts in that regard, courts have ruled that the grand jury

should not be inhibited by technical rules of evidence. United

-3
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States v. Calandra supra; Blair v. United States, 250 U.s. 281
(1919), and that illegally obtained evidence can be considered by

the grand jury. Stone v. Powell, U.s. » 96 S.Ct. 3037

(1976); United States v. Calandra, supra. Similarly the grand

jury can consider information was obtained in violation of a

defendant's constitutional privilege against self-incrimination.

United States v. Caiandra, supra; Lawn V. United States, 355 U.S.
339 (1958). | .

For the same reasons, invblving a compelling public interest,
the Supreme Court has repeatedly recognized that grand jury pro-

ceedings should not be interrupted. United States v. Calandra,

supra; United States v. Dionisio, supra; Gelbard v. United States,
408 U.S. 41, 70 (1972), and that courts should not enjoin criminal

proceedings. Stefanelli v. Minard, 342 U.S. 117 (1951); Douglas

v. City of Jeanette, 319 U.S. 157 (1943). See also: Replaz V.

Stidd, 308 F.Supp. 854 (D. Minn. 1970). This fundaméntal_pro-
hibition regardiné the exercise of equity jurisdiction to enjoin
a criminal prosecution applies to cases in Qh;ch-prosecution is
anticipated, as well as to cases where prosécution is already

underway. Ackerman v. International Longshoreman's and Ware-

housemen's Union, 187 F.2d 860 (9th Cir. 1951), cert. denied, 342

U.S. 859.
The importancé of an uninterrupted grand jury investigation

was underscored in United States v. Calandra, supra, where the

Supreme Court ruled that the exclusionary rule did not apply to
grand jury proceedings. The court reasoned:
. "Permitting witnesses to invoke the

exclusionary rule before a grand jury would

Ch e W S pn 5L}
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In sum, we believe that allowing a gfand jury
witness to invoke the exclusionary rule would
unduly interfere with the effective and
expeditious discharge of the grand jury's
.duties."

United States v. Calandra, 414 U.S. 338, 349-50 (footnotes

omitted).

In addition to the established proscription against enjoining
criminal prosecution, it is equally well-settled that courts |
should not interfere with government attbrneys who exercise

control over criminal investigations and prosecutions. 1In

United Stétes v. Cox, supra, the court ruled that:
LA .Ttﬁe attofney for ﬁhe Unitéd
States . . . exercises a discretion as to
whether or not there shall be a pfosedutioh

<in a particular case. It follows, as an

incident of the constitutional separation

of powers, that the courts are not to inter-

fere with the free exercise of the‘dis—

cretionary powers of the attorneys of -the

United States in their control over criminal

prosecutions." 342 F.24 167, 171 (footnote

.omitted). .[Emphasis suppl}ed]
Moreover, the Ninth Circuit has recently reaffirmed the
principle that couéts should not enjoin goVernmént attbrneys from
presenting evidence to a'grand jury which is investigating poésibli

criminal violations. Midwest Growers Co-op Corp. v. Kirkemo, 553

F.2d 455 (9th Cir. 1976). 1In that case Midwest Growers sought
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damages and injunctive relief against the I.C.C., the United

States of America and various individuals including, among others,
|

the United States Attorney and two Assistant United States Attorne:

for this diétrict based on an illegal search of plaintiff's
premises. Speéifically, the plaintiff sougﬂf in part to enjoin
the United States of America, its .agents and employees from using
evidence obtainea'from the search in ény criminal or civil
proceeding.v The district court dismissed the plaintiff's claims
as to the United States of America and.thé.I.C.C. Sut granted a
permanent injunction regarding the use of information derived
from the search. On appeal, this Circuit ruled, %n part, that
the district court properly dismissed the claims égainst the -
United States of Ameripa and the Interstate Commerce Commission,
but the court went on to hold that the”permqngnt injunction
against the defendants-ﬁas impropei and should be dissolved. The
court conéluaed‘that the injunction was "overly Eroad, premature,
and legally improper." (553 F.2d 455, 466). In so ruling, the
Court opinedi -,
" . . . we question the propriety of
enjoining the individual defendants from
making any use of the iﬁfofﬁation obtained

through their search of Midwest's office.

In the first place, plaintiff has failed

to show either irreparable harm or lack of

any adequate remedy at law -- both pre4

requisites to injunctive relief. Rondeau

v. Mosinee Paper Corp., 422 U.S. 49, 57, 95

S.Ct. 2069, 2075, 45 L.Ed.2d 12, 20 (1975).

..'7..
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"In the‘second place, it is impossible
to-détermine now wha€,~if any, use the de-
fendants will make of the materiais and
information’ obtained in their seaéch. In

any future action in which the defendants

may seek to use the material, the court may

properly consider Midwest's motion to

suppress, and whether the search was in vio-

lation of the Fourth Amendment. This

remedy is adequate to redress whatever

abuses may have occurred in the search.

"Moreover, there may be contexts ig
which the evidence obtained from Midwest.
could;be'admittedidespite the illegality
of the searcH'.\.7. .

" _ . . Since it is impossible to predict

what future use may be made of this evidence an

injunction against 'all use at this time is

premature and_improper.“ " (553 F.2d 455, 465-66).
(Emphasis added]
That courts have been loathe to interfere with the orderly

and expeditious discharge of the grand jury's duties is apparent

from the case law. For example in United States v. United

States District Courtﬂfof the Southern District of West Virginia,

238 F.2d 713 (4th Cir. 1956), an application was made by the
United States for' a writ of mandamus directing the judge of the

United States District Court foi the Southern District of West
!

Virginia to vacate an order which, inter aiia, precluded the

vy
!.

.
s

',‘;,9',,
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grand jury from completing'an anti-trust investigation of the

milk industry. The court of appeals, citing Blair v. United

States, supra, held that the action of the District Court judge:

]

" "[I]Jnterfered unduly with the powers of the

grand jury and the proper functions of gover-

ment counsel in the investigation which the

grand jury was conducting. In this connection

it muét_be remembered that, while a grand jury
ié.not independent of the court, it is not
subject to the court'é directions and orders
with respect éo the exercise of its essential
funcfions. |

x % x
"While the grand jury is summoned, empaneied-

and sworn by the court} it is essehtiallyi

.ihdepehdent of court control. AS'séiaﬂby Judge

Fee in United States v. Smyth, D.C., 104 F.éupp.'
283, 292: 'Whiie the court may exercise an A
influence'over the proceédings, the;e is neither

a method whereby an indictment by a grand jury

can be pre-emptorily required, nor, on the

other hand, is there any method of preventing

the preSentﬁent of an indictment gxcept by
summary discharge.' While the jﬁégé has the
éupervisory duty ta see that its-procéss is
not abused or used for purposes of oppression
or.injustice, there should be no curtailment
of its inquisitional power except in the

-0
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10
21
12
13
14
15
16
17
18
19
20
21
22
23

24

25
26
217
28

clearest cases of abuse." (238'F;2d 713,

719-722) (Citations omitted). !

To the same effect is Application of Téxas Co., 27 F.Supp.

847 (E.D. Ill. 1939), in which petitioners sgught to enjoin the
Attorney Generél and the United States Attoéney and their assistan:
from presenting certain evidence to a gfand jury. The court
denied the application and declared: N

"A grdnd jury is a part of the court machinery,

an all-important element in the agency of the

governhent endowed with judicial ﬁower, for

one accused of felony may not be prosecuted

except upon a true bill returned by a gfand

jurj. It is uhder cqntrol by the court to the

extent thatlit is orgaﬁized and the legality

of its prbceéaings determined by thé court in

-accordance with the sfatutes. Its members

are subject to the court'é supervision and

control for any violation’of their duties.

Beyond this supervisory power over them,

however, the court cannot limit them in their

.legitimate investigation of alleged violations

of the law." (27 F.Supp. 847, 850) [Emphasis
supplied].

In Chakejian v. Trout, 295 F.Supp. 97 (E.D. Pa. 1969), the

taxpayer sought to enjoin enforcement.of an I.R.S. summons and to
enjoin presentation of evidence.obtained by the I.R.S. to the
grand jury. The court held that the plaintiff was not entitled

to injunctive relief since he had an adeqﬁate remedy at law -

-10-
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(i.e., a motion to suppress), . quoting from United States v. Blue,
384 U.S. 251, 255 (1966) to the effect that cases ordering
exclusion of illegally obtained evidence "assume implicitly that

"

the remedy does nol;extend to barring the prosecution altogether.

Chakejian v. Trout, supra, at 102-103. See In re April 1956 Term

Grand Jury, 239 F.2d 263, 270-271 (7th Cir. 1956).

In United States v. Blue, supra, where petitioner sought

dismissal of the indictment prior to trial, thé Court held:
"Even if we aséume that the Government did
acquire incriminating evidence in violation
of the Fifth Amendment, [petitioner] would
'at most be entitled to suppress the. evidence
and its fruiéé if éhey were sought to se used
againét him at trial.

-k 0 % . *

MOur numerous precedents ordering the

exclusion of such illegally obtained evi-

dence assume implicitly that the remedy

does not extend to barring the prosecution

. altogether. So drasfic a stép might advance
.marginally some of the ends served by ex-
ciusionary rules, but it would also increase
to an intolerabledgedree interferenée with

- the public“intérest in having the guilty
rb;ought to book. ~(3§4 U.S. at 255) (Emphasis

:

supplied);

_Thus it is apparent from the cases in this and other circuits,:

as well as the decisions of thé Supreme Court, that this court

~11-
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should not enjoin the defendants from presenting evidence to a
grand jury or otherwise using such evidence in a civil or ciminal
proceeding.

B. The Plaintiffs- Have Failed To Make Any Showing Of

t

Irreparable Injury

An injunct%on is a drastic remedy, and as the cases digcussed=
hereafter show,zcourts have, therefore, carefully imposed strict
requisites which plaintiff musﬁ,allege and estéblish to show
entitlement to an injunction. |

Two such requisites are threat of immedate irreparable

injury to the plaintiff and lack of adequate remedy at law.

GM Leasing Corp. et al v. Unifed States, supra; Rondeau v. Mosinee °

¥
¢

Paper Corp., 422 U.S. 49 (1975)} Granny Goose Foods v. Teamsters,
: i

415 U.S. 423 (1974) ; O'Shea v. Littleton, supra; Samuels v. Mackell

401 U.S. 66 (1971); Wilson v. Schnettler, 365 U.S. 381 (1961);

Midwest Growers Co-op Corp v.bKirkemo, supra; Canal Authority of {

State of Florida v. Callaway, 489 F.2d 567 (5th Cir. 1974).

The burden of persuasion;aS'to bpth, immediéte irreparable
injury and lack of éQequate reﬁedy at law, is on the party seeking
the-injunction, and the respondént need not show lack of irreparabl!

injury or existence of adequaﬁe remedy at law. Granny Goose Foods

v. Teamsters, supra; Canal Authority of State of Florida v.

Callaway, supra.

Abstract, conjectural injury is not enough 'to warrant issuancc

of an injunction. Plaintiff must allege and establish that he

has sustained or is in immediate danger of sustaining some direct,

specific injury as a result of.£he challenged conduct. O'Shea v.
- i

Littleton, supra. General allégations of violations of con-

i
0!
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stitutional rights are insufficient. 0'Shea v. Littletonf

supra; Boyle v. Landri, 401 U.S. 71 (1971).

Mere injury, even though it may be substantial is not

sufficient to form-the‘basis for the issuance of an injunction.

- I T S S T S SR U =

United States v. Commonwealth of Pennsylvania, 533 F.2d 107 (3rd
Cir. 1976). Th? injury sustained must be irreparable. Santa

Barbara Co. v. Hickel, 426 F.2d 164 (9th Cir. 1970), cert.

denied, 400 U.S. 999.

Even the costs, anxiety and inconvenience of having to

defend against a criminal prosecution cannot in itself be consider.

"irreparable injury", Younger v. Harris, 401 U.S. 37 (1971);

Renegotiation Board v. Bannercfaft Clothing Co., Inc., 415 U.S. 1

(1974) . Furthermore, where adequéte remedy at law exists, there
is no irreparable injury even where party seeking the injunction
is alleging violation of constitutional rights. O0'Shea v.

Littleton, supra; Samuels v. Méckell, supra.

Plaintiffs in the case at-bar fail to show anyrhafm Qhatso—
ever, mﬁch less irreparable ﬁarm Which is the prerequisite for
the issuance of the injunction_theylsegk- In an attempt to
bolster their unsupported claims of injury,.plaintiffs vagﬁeiy
assert that their rights to indictment and trial by impartial
jurors have.been impairgd and have "possibly" been déstroyed.
Such a nebulous and conqlusg;yfclaim is nothing moré than mere
conjecture and cénndE.cohsititﬁte "irreparable injury". O'Shea

i

v. Littleton, supra.

-Similafly, piéint;ffs' clgims that fhéy have been subjected
to increased éosts of 1itigat'i§n in civil éctions and may have to
/ ~ R

13-
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dgfend a criminal action, pale in comparison to the trequired.

showing of irreparable harm. Younger v. Harris, supra.

Moreoever, plaintiffs spuriously infer that irreparable harm

will result when and if the defendants present certain alleged

‘evidence unlawfully obtained to the Grand Jury. Assuming, without

conceding that evidence was unlawfully obtained and assuming

arguendo plaintiffs had standing to contest the legality of such
evidence, Plaintiffs' claim must fail as a matter of law.

United States v. Calandra, supra; Midwest Growers Co-op Corp. V.

Kirkemo, supra. This argument was addressed by the Ninth Circuit

in Midwest Growers, supra, where the court rejected the same

claim which is now raised by plaintiffs by ruling:
" . . . there may be contexts in which
the evidence obtéined from Midwest could be

admitted‘despite the illegality of the search.

eAs.thé Supreme Court noted in United States v.
Calandra, 414 U.S. 338, 348, 94 s.Ct. 613, 620,
38 L.Ed.2d 561 571 (1974){ 'The exclusionary
rule has never been inteféreted to proscribe thé
use of illegally seized evidence in ail pro-
ceedings or against all pefsons.' When evidence
is sought- to beAsuppressed the court'must éon—
‘'sider the purpoée of the rule -- to discourage
unlawful conduct by government agents -- and the
nature of the procéeding involvea. In performing
such a balancing test.the Seventh Circuit

recently held 'in’ Honeycutt v. Aetna Insurance

Co., 510 F.2d 340, 348 (1975), cert. denied,

~14-
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421 U.s. 1011, 95 S.Ct. 2415, 44 L.Ed.2d 679
(1975), that the exclusionary rule does not
extend to ceréain civil cases. Since it is |
impossibie;tolpredict what future use'may be
made of this evidenoe an injunction against
all use at this time'is premature and im-
proper." |
(533 F.2a 455, 466)
Plaintiff's claims of damage of their reputation and impair-
ment of their ability to securelemploymené are also Vague and
conclusory and do not constitute the irreparable injury required

for 1ssuance of an 1njunctlon.

C. Plaintiffs Are Not Entltled To Relief Since They Have

An Adequate Remedy At Law

No claim for injunctive or other equitable relief is shown l
where there is adequate remedy:at law, such as a motion to suppres:,
|
evidence in a pendlng or future criminal action. GM Leasing Corp. :
|

et al v. United States, suprar Granny Goose Foods v. Teamsters,

supra; Wilson v. Schnettler, supra;.Younger v. Harris, supra;

Samuels v. Jackell, supra; O'Shea v. Littleton, supra; Chakejian

v. Trout, supra. Thus, in the Chakejian case, where an injunction

against the use of evidence allegedly illegally obtained was
denied, the court noted Ehatxthe plaintiff had an adquate remedy
at law, namely, a motlon to suppress the evidence or objectlons
to such ev1dence 1f and when a case was actually brought against
him. .

Il

The Ninth Circuit has recé_;ntly affirmed this long standing

principle in Midwest Growers Co4op Corp. ¥. Kirkemo, supra.

)

-15-




-9~
/
/

*9TT 30U TTT# uor3zounfur ue eyl OTJPWOTXE ST

3T vcw sy3TluTerd syl o3 Eum: 9TqeIeda1aTr ou ST 9I3Yl STgeITeAR

ST me 3e Aposwax sjenbope cm_musﬂm *opew ST 9bieyd TBUTWTIID
® usym pue JT ssaaddns o3 GOW#OE KRq Afeweu ‘senssT yons 23ebT3Tl
03 unixoy xadoad ® saey sjyyraureld 3jeys msmﬂ>no ST 3T ~.mmmo STy}

UT pPaIInooo S3OB TNFMETUN 3By} Opuanble butunsse ‘oI0J9I9Y]

*(L961 -ITD

y3g) TL9 PZ°4 9LE ‘Orepusbed jJo X310 -4 yoerieM !eadns ‘s33suesr

Jo X3TD ‘A seTbnod -3FoT71ox oaTiounfur IOJ 3TNS B UT SB 9SED
TBUTWTIO ® uT ATIPEaI Se PIUTWIdIdP 99 Ued SUTeTd TeUOT3IN3TISUOD.
I9U30 pue SUOT3OR §,3I00D 92Ul JO SSOUINIMBT SB UONS 9SBO JUBRFSUT

?y3 ut s3y3jriurerd Aq posTeI SONSST 3Feyl 3IsoFTURM ST 3T

. . ‘eadns ‘anlg A s8j3els

PS3TUN {(9L6T ‘9T 1940320 °ITD UIE) T90E-9L# Pz d ©s93e3s

wmuwcb,.> S533IM ‘OSTe ©9g -eidns ‘BIPURTRD ‘A S©3e3S pPajTUn

(peT1ddns stseydwd] (99 ‘SSy PZ°d €€9)

s "UoIeds ayj uT paIanooo

9A®Y APW SosSnge I9A93BUM Ss9Ipo9X O3 ojenbeope ST

Apswsax STYJL -~ 3IUSWpPUSWY Y3INOJ 9yl JO UOTIBRIOA
ut mw% yoIeas ay3l Iaylaym pue ‘ssaaddns o3
uoT3ow S,3SOMPIH IDPTSUOCD maummoum Kew 31000
9yl ‘TeTIo3RW 2yl Isn 03 I35 Aruw wucmvcmmmv

94yl YOTYm UT uoT3O® 2an3zny Aue ur ° ° °

]

ipTay 3ITNOITD STYI paebaa
3Byl Ul °°sep TRUTWIIO SYyjz ut ssaxddns o3 uorjow e HUTITTF Aq’

meT 3e Apowsz ojenbope ue pey 3yriureld 3eyl pIlay 3INOD Sy} 9I3YylL

~H Q@ M ¢ 8 0w - 0 o



O 0O T O U b ' M

T T T I T R T T T S S T O S o oy W W)
ggmmpmmwoomgmmpumwo

IIT PLAINTIFFS HAVE NO STANDING TO ENJOIN THE PRESENTATION OF

EVIDENCE TO THE GRAND JURY OR TO COMPLAIN OF THE

INVESTIGATION OF SPECIAL COUNSEL

Plaintiffs in the instant case have no?standiné to prevent
witnesses from'appearing before the grand jéfy or to prevent the
grand jury from receiving evidence from any source whatsoever.

It is also apparent that plaintiffs have no standing to complain -
of the investigation conducted by Special Counsel.

As discussed more fully supra, it is now settled that the
exclusionary rule does not apply to grand jury proceedings and

that the grand jury can receive evidence which may have been

illegally thained.l/ Stone v. Powell, supra; United Staﬁeé v.

Calandra, supra; Midwest Growers Co-op v. Kirkemo, supra. There-

fore, neither a witness before a grand jury nor a third party can
enjoin the presentation of evidence to a grand jury on the basis

that such evidence was illegally obtained. United States v. Mill:

Uu.s (1976) ; Stoné v. Powell,  supra; United States v.

Calandra, supra; In re Vigorito, 499 F.2& 1351 (24 Cir. 1974),

cert. denied,; Vigorito v. United States, 419 U.S. 1056.

This principle was recognized by the Second Circuit in

In Re Vigorito, supra, where it held:
" « . . Wwe note that the exclusionary

rule . . . does not give the appellees the

;ight to suppress the use of evidence ﬁy a

grand juryA. . .

1/ It should also be noted that the exclusionary rule does not

apply to civil cases. Midwest Growers Coop v. Kirkemo, supra.

-17-
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. « « The Calandra rationale applies |,

with equal force in a case like thé present,
. . 1

where a suppression hearing is brought by a

. i
i !
non-witness's motion. The non-witness's

interest in tﬁe investigation is more tenuous
than a witness's interest since he is not
subject to the court's céntempt éower,_ Giving
the present appellees the benefit of the
exclusionary rule would interfere with the
function of the Grand Jury . . . "

(499 F.2d 1351, 1353)

In United States v. Miller, supra, a subpoena ducés tecum

was issued on behalf of the grand jury to a bank which subpoena
related to the defendant's account. The Supreme Court ruled that'
the depositor had no reasonable expectation of privacy with
respect to.the records kept by the bank and that he iacked standingi
to complain éf their production to the grand jury. The Court
reasoned: | |
“Since‘n5 Fourth Amendment interests of

the depositor are implicated here, this case

is governed by the general rule that the

issuance of a subpoena to a third party to

obtain the records of that party does not

violate the rights of a defendant, even if

a‘criminal prosecution is gontemplated-at

the time the sﬁbpoena is issued.” (96 S.Ct.

16, 19, 1624). See also California Bankers

Association v. Shultz, 416 ‘U.S. 21 (1974).

-18-
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Thus, plaintiffs have no standing to prevent others from

appearing before the grand jury. See Application of Iaconi, 120

F.Supp. 589 (D. Mass. 1954). Fufthermore, plaintiffs lack

standing to enjoin the government from -acquiring information'from

third party witnesses which may, in turn, be presented to the

grand jury. Ep&field Inc. v.iUnited States, 409 F.2d 694 (9th
Cir. 1969). | |

It is also obvious that pléintiffs have no standing to
complain of Special Counsel's investigation and are merely
attempting to assert the rights of other witnesses.

Althqugh plaintiffs are quick to point .out that in its
Second Amended Judément, this csurt ordered that_officers,-
directors and contfolling persons éhall Gooperate fully»with
Speciél Counsel. They faillto.ﬁake any mention of the fact that
in that same judgment this csu;t stated:

* "It is further érdered, adjudged.and

decreed £hat.n$ne of the provision of this

Second Ame;ded JudgmehtAAnd Order shall

prevent the assertibnlof'a;y_applicable

constitutional or legélly recognizabieﬂ

privilege . . ." (Second Amended Judgment XIV)
Therefore, ﬁnder thé ver& terms of £his court's order, all
applicable privileges'wére avaiiable to those who migh£ be
interviewed by Sééciéi Couﬁsel. 

Despite the above, plaiﬂtiffs inaccurately claim that by
virture of the Coufﬁ's order " ... . . any person connected with
Maft_el who chose not to cooper.éte with Special Counsel's investi-

gation was potentially subjectito a judicial contempt order."

f19-
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(Plaintiff's Memo of Points and Authorties, p. 17). , However,
such was clearly not the case. |

| Indeed when plaintiffs were interviewedvby Special Counsel
they were advised of their constitutional rights and were at all
times represented by able counsel. Hence they were in no way
coerced to make any statement.

Insofar as plaintiffs seek to assert the constitutional

rights of other witnesses, their attempt must fail since it has
long been decided that one cahhot assert the Fifth Amendment

rights of others.2/ Rogers v. United States, 340 U.S. 367 (1951);

1
In Re Michaelson, 511 F.2d 882 (9th Cir. 1975), cert. denied; >

Michaelson v. United States, 421 U.S. 978. The Supreme Court has

recently held that the Fifth Amendment privilege applies to the
person but not to the information that may incriminate him.

United States v. Nobles, 422 U.S. 225 (1975). See also:

United States v. Howell, 470 F.2d 1064 (9th Cir. 1972); United

States v. Le Pera, 443-F.2d-810 (9th Cir.), cert. denied, 404

U.S. 958 (1971); United States v. Ciniceros, 427 F.2d 658 (9th

/

Cir. 1970).

‘g/ Plaintiffs also complain that Speciél Counsel had access to

Mattel's records, (complaint p.12). This assertion is also
without legal significance, not only because one cannot assert
another's Fifth Amendment privilege, but also because a corporéticJ

has no Fifth Amendment privilege. United States v. White, 322

U.S. 694 (1943); Hale v. Henkel, 201 U.S. 43 (1905).
/
/
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In Gollaher v. United States, 419 F.2d 520 (9th Cir. 1969),

the defendant claimed that certain government witnesses were

coerced into testifying before the grand jury and that the use of

evidence so obtained was

Fourth and Fifth Amendments. This circuit rejected the defendant's

i
a violation of his rights under the

argument, and citing Diaz-Rosendo v. United States, 357 F.24 124

(9th Cir. 1966) (en banc)

", . . a

; stated:

defendant did not have standing

to object to the admissibility of evidence seized

in violation of the rights of one other than the

defendant . . .

. .'.-fhe
to iﬁcrimiﬁaté
They can waive
to assert that
appellants are

520, 525-26)

right of witnesses to refuse

themselves is a personal right . . .

‘that fight and theif.failure.

right is nothing about which

entitled to complain." - (419 F.2d

Therefore, the long standing maxim that "a party is privilegef

from producing the evidence but not from its production” applies

to plaintiff's claim in the case at bar. Johnson v. United Statec.

228 U.S. 457, 458 (1913).

IV . BY PLAINTIFFS' FAILURE TO ASSERT A TIMELY CLAIM, EQUITABLE

RELIEF IS BARRED AS

A MATTER OF LAW BY LACHES

It is axiomatic that gquity aids only.the vigilant and

because of the drastic nature of equitable rélief it has uniformly'

been held that such relief will be sparingly granted and only to

those who have manifested due diligence. Mims v. Yarborough,

-21-
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343 F.Supp..1146 (s. car. 1971), aff'd. 461 F.2d 1266 (4th Cir.

1972), cert. denied, 409 U.S. 1041; Barthelmes v. Morris, 342

F.Supp. 153 (D. Mc. 1972) . The equitable doctrine of laches will .:
act as a separate qndfindependent'basis for barring relief as a

matter of law where a plaintiff sleeps.on his rights and attempts

to assert those rights at some later time. Mims v. Yarborough,

supra; Citizens. for Mass Transit Against Freeways v. Brinegar,

357 F.Ssupp. 1269 (D. Ariz. 1973). } '%

A case in point in Quinn v. United States, 397 F.Supp. 1250

(D. Mass. 1975), where the court dénied equitable relief holding
that plaintiffs wére'bafredtby-laches because they waited until
July 1975'to_ihstitute a lawsuit challenging a military regulation
that was issued in Febfuary,ul974.. . . 3

Plaintiffs;in the case‘ét bar seek drastic, eéuitable reiief,.
however, it is épparent on éhe face of their compiaint that they
have delayed in .seeking any remeay and thus equitable relief
should be denied és a matter of law. -

On January 7, 1977, Plaihtiffs filed the inétant complaint
attacking for the first time the validity of an order issued by
this court on November 26, 1974, Plaiﬁtiffs now assert for £he
first time that the aforementidned order has caused them firreparaf
harm", yet the order was issued more than two years ago. Plaintiff
who have been represenfed by counsel throughout, were aware of !
the existence ofAFhe:§ecbnadEmended judgment at the time it wa§
issued or shortly thefeafter'and were also aware of its terms.
Indeed, Plaintiffs Ruth and Elliot Handler were board members at

Mattel Inc. through October, 1975, and voted for the approval of
‘ .;
the first and second judgments’involving Mattel Inc. in this
~22-
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case. Despite the above, plaintiffs did not see fit.to pursue a

-myriad of alleged contitutional violations until more than two

years after the issuance Qf the ofde;.

» Moreover, plaintiffs now attack for the first time the
appointment of a Special Counse} by Mattel Iﬁc., which appoint-
mént was approved by this court on January 9) 1975. Simiiarly,
plaintiffs now complain ofnthe issuance of the Report of Special
Counsel and its subsequent disseminatidn-

It is apparent, however, £hat plaintiffs were fully aware of
the appointment of Special Counsel and the subsequent approval of
appointment by this cour£ when it odcurred. Plaintiffs who were
representéq by counsel were interviewed by Special Counsel on

various occésions between May 16, 1975, ahd July 17, 1975, yet

they have omitted until approximately eighteen months later to

make even a threshhold complaint as to Special Counsel's existence.

With-réspeét to the issuance of Special Counsel's report,
plaintiffs argue thét they have suffered continﬁing irreparable
harm, yet they concede théy personally received copies of that
report at least three days before ié was issued. Plaintiffs
never attempted to intervene to have the repoft'sealed or to

prevent'its dissemination. In short, they have chosen not to’

assert any of their righté until fourteen months after the issuanc

of Special Counsel's report.
Moreover, based in' part upon the results of the Special
Counsel's investigation, the.plaintiffs hereinnagreed to multi-

million dollar settlements after being named in class actions.

Although the Special Counsel's appointment was made two years ago, .

and although the plaintiffs herein paid millions of dollars in

-23-
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settlement of lawsuits based upon’ facts which were disclosed by
the Special Counsel's investigation, and despite the fact that

they have been aware for at least six months of the United States

-

Attorney's investigatibn,'they have not until the matter is
approaching a presentatioh to ﬁhe grand jury attacked the‘Court's
oraer appointing %he Special Coﬁnsei.

ﬁnder the eqﬁitable doctrine of laches such an egregious and
inexcusable delay surely bars th; plaintiffs from obtaining the

relief they seek. Mims v. Yarborough, supra; Quinn v. United

States, supra.

V. CONCLUSION

Therefore, the complaint in this case at bar should be
dismissed, or in the alternative, defendant's motion for summary

judgment should be graﬁted.
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