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" ELLIOT BANDLER, et al., -
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";"'Defendants. §

. sued to enjom alleged v:.olations of the securltles laws.

. dxrectors were to have had no prevmus connectlon with the
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-, UNITED STATES DISTRICT COURT.. "
" ' 'CENTRAL DISTRICT OF CALIFORNIA -

Sl Tt g W

o Me. GV 7167 T

This case “arises from the actions :aken by this

Cou.rt and the Dlstrict Court for the Distr).ct of Columbxa' v

in Securit:.es end Exchange Commission . Mattel Inc. = -
CV 74~2938. Tbe Mattel case originated in the Dlstrrct

of Columbla when the Securlties and Exchange Comm:Lssion (5. E.C

On August 5 1974 the Dlstrict Court for the Dlstrict of o ’
Columbia entered pu.rsuant to-the co-nsent of :he part:.es '

a Judgmeut and Order of Pemanent Injunctlon and Anc:l.llary-- '
Relief. This Judgment enJoined Mattel from nolat:.ng the
securities 1aws and from f:.lmg false statements with the

_S .E.C. The Judgment also prov:.ded that wl.thin s:thy days )
after entry of the judgment Mattel was to appomt two -

persons as additional directors of the corporatlon. I‘hese
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corporation. Two new 'committees of the board of directors

vere also to be created w:.thin sixty days of entry ‘of the

: Judgment. 'I‘he Financial Controls and Audit comittee was

to work with the auditors of Mattel in reviewing the

financial condition of the corporation and mak:.ng sure

that all material submitted to the S.E.C, was accurate.

.-The Litigatmn and Claims Committee was to review all

actions brought: agamst Mattel, approve any settlements,

: end review all matters 1nvolving conflicts of interest:

within the corporation_. The new directors were to be

members of these new committees. Mattel was directed to : » |

cooperate' with the connnitteesand was to make all relevant
information reasona‘tly.requested available to the S. E c.
staff, Fmally, the Court retamed jurisdiction to grant
further relief appropriate in the public interest or for
the protection of :anestors.‘ B ,-J"?f < B B ¥ i-j'-'- .
I-‘ollow:.ng the S.E, C.'s application for further o
relief an Amended Consent Judgment and Order of Permanent

Injunction and Ancillary Relief was filed in the District

‘of Columbia on October 2, 1974.» 'i'he Amended Judgment
added provis:.ons to t‘nose of the original Judgment. A

majority of the board rather than only two of the directors,
was to be comprised of people not previously associated ‘
with Matrtel. An executive committee of the board of )
directors was to be created -a majorlty of which would be
new directors of the corporation. Within,thirty days after"
assumption of office' by the additional directors, a majority
of them was to appo:.nt a Specilal” Counsel for Mattel whc
would be satisfactory to the S.E.C. and approved by the
Court. The Speclal Counsel was to conduct an mvestigation

of the securities practices of the corpo.ration.‘ prepare
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and file the report of .a Special Audi.tor, take 'actionvupon_
his or her findin.gs (with the approval of the vboard. of‘.
directors), and take further action upon the approval of

the board. .In the event of any disagreement'.between the -
board of directors and the Qpecial Counsel the Speeial
Counsel was to apply to the Court for resolution of the
dzspute. SR S S )
vThe_. Amended dudguient further prouided that the

Special Counsel was to retain a Speciai Auditor to assist

"him in preparing the report. . This Special Auditor was to

be paid by Mattel, but would be peniz.itted to consult with

the 5.E.C." in preparing "its repott : Follmn'.ng completion

‘of the report, Mattel was to corzect its documents on file '

mth the S.E.C. in order to make them comply w:.th the
securities laws. Although Paragraphs XII. and XI1I of the :
Anended Judgment prov:.ded that Mattel"was_'to cooperate ﬁth
those conducting the investigation -and to mak_e all -reievant
material available, Paragreph XIV provided that the Amended
Judgment was not intended to curta11 the exercise of the
Constitutmnal rights of a11 persons’ 1nterviewed The Amended
Judgment was to'remain :Ln effect for five years, or for a’
greater or shorter period as’ the COurt cons:.dered appropr:.ate,
according to the developing facts. - SRR
On the same day the D:.strict of COlumb:La Court )

transferred the case to the Central D:Lstrict of California.
The Order- of Transfer mdicated that the part:Les had agreed
by stipulation that supervisxon pursuant to the Amended
Judgment and the entry of any further orders would be
better accomplished by a court near the corporat:Lon s
pr1nc1pa1 place of busu:xess. S ol o

Pursuant to the eonsent of the parties, tth Court
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entered a Second Amended Judgment and Order of Permanent
Injunction and Ancillary Relief (hereinafter referred to

as the "consent decree™), on Novembet 26, 1974, The consent
decree was identical to the Amended Judgment,'_ﬁith the ex-
ception that this Court exp'tess;lly reserved the podet‘ to

enter further orders as may be 'necessary; particularly with

respect to the necessity for Judicial approval of the Spec:.al

Counsel and JudiClal tesolution of disputes between the
Special Counsel and the boa.rd of directors L .

At the time the judgments were entered and con- .
sented to by Mattel two of the Plaintiffs, Elliot Handler
and Ruth Handler were members of ‘the Board of Directors
of Hattel They participated in the boatd's resolutions
authori7ing Mattel's president to execute Mattel's consent
to entry of the Judgments._ Stipulations of Fact pages
b and 7. ) ; i )

On Ja.nua.ry 9 1975 Mattel moved for court approval
of Seth M. Hufstedler as Special Counsel. Approval was" _
granted. On February 26, 1975 Mattel’s motion for approval-
of Price Waterhouse as Special Auditor was granted. The ’
reports of the Speeiel COmsAel and the Spec:Lal Auditor were
completed and lodged with this Court on November 3, 1975.°

Pleintiffs filed this.action on Jendary 7,-.1977.
They claim that portions of the cousent decree are invalid
and mconstitutional, and request‘ that the Report of the
Special Counsel be expunged fr.om. the. ‘tecords of the Court
and that Defendants be enjoined from us:Lng any of the infor-
mation obtained in the investigation’ A

The present matter came on for hearing on }Ionday, '
January 31, 1977. Plalatiffs moved for a prelminary in-

junction. Defendants moved to dismiss, or in the alter-

native, for surmary judgment.' Plaintiffs Btought a cross-

-
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motion for summary judgment and a motion .to complel ;Sro-

last JA Rt Il ol Ml )

1
2 duction of documents and answers to inf:errpgatoriesr After
3 presentation of argument, both orsl é_md written, the matter
4 was submitted for decision. . . . A-
5 ‘Plaintiff's first contentlon 1s that the _‘_"_’259'1@
6. decree is void because of the requxrement that the Special
7 : Counsel and Spec1a1 Auditor f11e reporcs with ‘the court. /,AV"‘
8’ The consent decree was not void(in, thlS res;)ect: It was
9 .within the jurisdiction of .the court to make such a re-
10 quirement, particularly when iﬁ_was in furtherance of a
n decrée which was agreed to by .the i:ar'ties . Filing of
.12 . reports with the court :Ls. merely an equitable manner of )
. disposing of the need of a preiiminary investigation by -
" the S.E.C.. Furthermore, it 'is an-act such as the act of i
I: -a judge in a trademark J.nfrlngement ‘case vhen he or she '
- ~orders the defenda.n;s -t ---f;ls competenupzoof that .they :
ia have yielded u‘p all igstruments c_)f_ infringementj. _in_ their . ",
19 possession to the' trademark owner. It is also“ akin to - v
2 the provision, in a case involving forfeiture of foods or _ i
élg drugs, that the owner thereof f:.le. a certificate with the 3
i 22 “court show:.ng compl:.ance with ‘the court's decree that the
23 goods be forfeited or rehab:l.l:.tated = .
© o4 Pla:.nt:.ffs claim that they have a rlght to attack
25 the judgment because of the harm which may befall them
28 from the pOSsib;e use of the:eport._ However, they havg“,.S ]
21 n?standing._ They are no longer associated with Mattel, hart er
—— ¥
28 the corporac:.on which was .the subject of the mvestlgation
29 Stipulations of Fact, page 2 : : R
s0 - Plalntiffs contend that their Fifch Amendment @gf\A
a1 rights were violated when they were subjected to interviews-
2 by the Special Coung. The court dld not. order those '
oo, s
i e ey — I—— SRS
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"their Fifth Amendment rights. While Paragraph XII of the
. cooperate mch the persons conductlng the J.nvestigatlon.

_’of the prowlsions of this SECOND AMENDED JUDGMENT AND
: ORDER shall prevent the assert:.on of any applicable canst::.-.
-tutional or legally. recogm.zable privzlege."A Had Plamt:.ffs 1

" desired, each could have asserted his or her rights und_er )

.supplying the informa.t:ion. If: is quite customary in cases

. involving :Lllegal drugs for an :Lnformant to supply narcoties '

interviewed to testify. Out of a superabundance of caution,

the Special Counsel reminded all persons interviewed of .’
consent decree directed those associatied with Mattel to .

Paragraph XIV of . t:he consent decree provided ' ¢ . . none .

the Fifth Amendment in refusing ta. 'r'es{)ond to interview N

quest:i.ons‘. Each could have moved . this Court for a protect:we

_‘order providing t:hat: the proceedzngs be sealed until further )

order of the Court. Plaintiffs must have realized that
they had the right to ask relief fram the Court; on Febru- .
ary 14, 1975, Matt:el's fomer director of accou:ntmg '
moved for an injunction to prevenc dlsclosure of certain

information wh:.ch he claimed was protected by the *

'attomey-client privilege. IR < ,.'-_}. B @S&CS -
Plaintiffs contend that the consent decree’ pro— WJB

vided a method by wh:.ch the S.E.C. abdicated its obl:.gat::l.on 1
s el

with respect to the :anest::.gat:.on of poss:.ble crmmaL
violdtions. - It is sufficient to’ say that this contention
is 'mi;gus. "ll'?or example, it is a’ lo;:zg-estiabliehed prectiee
of the Ietemal Revenue Service and egents of other vf‘ed'eral
agencies to receive informatic;n from ﬁri{rate pers.ons’, and ‘
thereby initiate inveetigations. Th -these cases, the in-~

formant: is entitled by law to apply for compensat:.on for -

agents with names of persons who have, by their past conduet,

.feﬁ.
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. indicated a willingness to sell narcotics whenever the

may result in a crimnal 1nvesticration. .

| of the constituticnal rights of the suspect.

.Handler may be said to be@ from complaining of

‘the effects of the report. They voted to authorize the

© a grand jury indic!: anﬁ' aof them, the person or persons so0

- this Court that the Pla:l.ntiffs motion for preliminary —-rs )

of fact .

A

opportunity presents itself. 1In these cases, the informant

makes the first contact with the suspect or suspects which

An agency, mcludmg the S.E.C.; 1s entitled to.
obtain evidence wherever it may, subject to the rule that"

J.ts agents may not ohtain the evidence through v:.olation

'1‘wo of the Plaintiffs, Elliot Handler and Ruth Hd*‘ﬂ"z

president of Mattel to enter the corporation s consent to -’
the consent decree. Stipulations of Fact, pages 6 and 7. @a&
Apart from the other cons:.derations in tlus case,"’

it is clear that Plalnt:.ff's action is premature. Should

indicted have the right to move to suppress evidence in-
the criminal case. Such motion, of course. is only proper'A
where criminal charges have been filed .'by way of indictment.

-For the foregoing reasons, it is the opinion of
tT )

e

injunction, cross-motion for stmnary judgment, and motion "

to compel production of documents and answers to inter- Aantes

rogatories should be denied. - Further, it 1is the opinion X
- ot OF CeeE st <

of the Court that De'fendants' motion for stmmary judgment ;ﬁ_
’ -
should be granted. This is an apprOpriate action for "3 Zi,

summary judgment inasmuch as there are mo genuine issues-

’.

The foregoing constitutes the und:.sputed material
facts and conclusions of law of the Court. . ’

Accordin_gly,
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IT IS ORDERED that Defendants’ motion for summary’
judgment shall be.éréﬁted and Judgment §hail'be entered’
in accordance herewith. ' No Judgmeﬁt.shall be entered until -

the Court has signed and filed its formal Judgment.-

" DATED this /%'aay of March, 1977.
-7 o . .

FRANCIS C. WHELAN
UNITED STATES DISTRICT JUDGE
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