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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

”»»

'SECURITIES AND EXCHANGE COMMISSICH,
Plaintiff,
e : No. 77-0408-B

»e

ANDREW J. HASWELL, JR.,

' ' Deferdant.

RESPONSE TO THE .ORDER TO SHOW CADUSE, DATED OCTOBER S, 1977,
AND MEMORANDUM IN SUPPORT OF THE OOMMISSION'S MOTIONS TO:
{1) VACATE THE COURT'S ORDER TO SHOW CAUSE; (2) CLARIFY
THE COURT'S ORDER TO SHOW CAUSE; AND (3) REQUEST THE
ASSIGNMENT OF ANOTHER DISTRICT JUDGE TO PRESIDE OVER

THE DISPOSITION OF THE COURT'S ORDER TO SHOW CAUSE

I. Preliminary Statement ™

The undersigned éttomeys respectfully submit this response to
this Court's Order to Show Cause; entered on October 5, 1977, directing
 the five Secu:i;iés and Exchange Commission (the "Commission™) attorneys

s

_:who hay_e“represéiité_d the government in the prosecution of this civil
injunctive action.to show cause why they should pot be held in contemst
of this Court as a result of some aspect of their representation on

_ behalf of the plaintiff in this action. 1/

At the 6utset, we wish to assure the Court that no conduct by
Comission counsel was intended to be contemptuous, disrrespectful, or
otherwise out of order. The Commission and its staff take .ser.iously
their responsibilities to administer and enforce the federal securities

laws properly and fairly, and respectfnlly submit that, at all times,-

i/ This response is submitted by attorneys in the Commission's Office
cf the General Counsel, in Washington, D.C. That Office represents
rerbers of the Commission and its staff in proceedings such as the
instant case in which such persons are asked to account for actions
taken in the scope of their official duties. This response is

° intended as an individual and scparate answer to the Order to
Show Cause by each of the five respondents.
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the Commission attorneys assigned to this action intended to, and believe
they did, :comport with the highest ethical responsibilities of the bar
and with a full appreciation of the dignity of this Court. The five
attorneys named in the Court's Order to Show Cause collecti\{ely have »
amassed 41 years of expe{ience in assisting the Securities and Exchange
Commission to administet. the federal securities laws, and in litigatirg ‘
government lawsuits before the federal courts of -this Country.

For the reasons we set forth in detail'below, we respectfully
urge this Court to vacate its Order to Show Cause entered on October
5,197, - |

II. Background

Triel in this action was held on September 8 and 9, 1977. The
Comnission filed its Proposed Findings of Fact,  Conclusions of Law and
Supporting Brief (hereinafter referred to as the “Proposed Findings")
on September 23, 1977. On October 3, 1977, the defendant Haswell filed
his reply, along with a Motion to Strike pages 37 through 43 of the %
Comission's P:oposed Findings. 2/ On OctoberVS, 1877, t.hlS Court entered

an Order directi.ng‘ the attorneys representing the Commission in this

* action to answer defendant Haswell's Motion to Strike, "with regard

to the plaintiff's statements and allegations therein and as to why
the Alexander letter was so attached.” Hithout any discussion or explana-
tion, and apparent]y sua sponte, the Court's Order further :iirected
the Commission's attorneys "to show cause why the Court should not cite
each of them for contempt of court.”

On October 12, 1977, argument was held before the Court on the
question of whether the defendant Raswell should be enjoined from further

2/ Haswell alleged that this portion of the Commission's Proposed
Findings was based on a discussion of a letter, from Donald C.
Alexander, former Commissioner of the Internal Revenue Service,

" to Roderick M. Hills, former Chairman of the Commission (herein-
after referred to as the "Alexander letter ). vhich was attached
to the Commission's submission.

e e———
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violating -the federal securities laws. 3/ On October 20, 1977, the.
Court entered judgment in favor of the defendant Haswell.

III. The Court Should Vacate Its Order to Show Cause Dated October S,
1977

A. The Commission's Attorneys Did Not Act Improperl.y in Attaé!;—

ing the Alexander Letter to the Commission's Proposed Findings.

That Letter, as the Defendant Haswell was Aware, was Intended

as Legal Argument and Not as Evidence.

At the outset, we respectfully point out to the Court that we

are .uncertai.n. as to what conduct on the part of the Commission's attorneys
forms the basis for the Court;s Order to Show Cause. As discussed in more
detail belo‘w, -wg are unaware of any conduct by the Commission's attorneys ‘
that was cc;rnnitted ‘before this Court that forms the basis for the Court's
Order to Show Cause, and, the Comniss_ion's attorneys havé endeav'ofed -
to conduct themselves in accordance with established rules of conduct.
¥hile it is apparent that, in some fashion, Commission counsel may have
upset the Court, we are unaware of what conduct may have been viewed as
impropar by the Court, and wish to assure the Court that, to the extent
such conduct occurred, it was unintentional and not meant to offend,
or otherwise trouble the Court. Moreover, we are also unsure whether
this Court, in issui_ng its Order to Show Cause, intended to invoke the
possible exercise of its criminal or civil contempt power. Because
we believe that this Court will agree that there is good reason to vacate
its Order to Show Cause, whatever the original basis for the entry of
that Order, we address the merits of the Court's Order in this memorandum.
In view of our uncertainty respecting the specific conduct that prompted

-

3 Prior to oral argument, the Court denied the Comission's motion
to defer consideration of the merits of the Commissicn's action
until after the resolution of the issues raised by the Order to Show
Cause, but granted the Commission's request for permxssxon to
raise and discuss the Alexander letter without the Court's con-
sidering this conduct to be in contempt of court or in any way

contrary to the intendment of the Court's October 5, 1977, Order

to Show Cause.
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the Court*s Order to Show Cause as well as our uncertainty respecting

i:he nature of the contempt tﬁought'to have occurred, in this memorandum

we proceed on the assumption that the Court's concerns were identical

to the considerations cited by the defendant Haswell in his Motion to"’

Strike pages 37 through 43 of the Commission's brief in support of its

Proposed Findings. 4/ The grounds urged by the defendant Baswell in

support of that motion are:

(1) although the Alexander letter "was in existence prior to

- and at the time of trial * * * [i]t was not designated * * *
on the list of documents furnished to the defendant's coun—
sel at the pre-trial® (Motion to Strike, p. 1);

{2) the letter *has pever been identified and its materiality
or relevancy has never been established™ (Id.);

(3) the letter is "hearsay® (1d.):

(4) although the defendant specifically inquired of counsel for
the Commission whether the Commission would offer expert
testimony on the question of whether certain municipal bonds,
certified by the defendant Haswell as tax-exempt, were in fact
tax-exempt, he was told that no such expert testimony would
be offered (id. at 2);

{5) "the statements made in the [Commission's] Brief allude to
matters clearly outside the record and [are] not supported
by admitted or admissible evidence * * ** ({id. at 3); and,
finally,

(6) the Commission's attorneys "may be in violation" of Canon
7-106(c)(1) of the Code of Professional Respon51b111ty, which
provides:

*(c) In appearing in his professional capacity before
a tribunal, a lawyer shall not: .

"{1) State or allude to any matter that he has no
reasonable basis to believe is relevant or that
will not be supported by admissible evidence.” (Id.)

For the reasons set forth infra, pp. 12-15, if our assunptions
are incorrect, and we have failed in any way to address fully and
satisfactorily to the Court the issues raised by the Order to
Show Cause, we respectfully move this Honorable Court for clari-
fication of the Order to Show Cause sufficient to inform the five
Commission attorneys who were the subject of the Court's Order

to Show Cause of the specific basis for the charge of contempt,
and the type of proceeding in which they are involved. Of course,
we would welcome the opportunity to submit a further response.
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Each of the points raised by the defendant Haswell in support

of his Motion to Strike thus assumes that the Comission’s attorneys
were attempting .t-.o make improper evidentiary use of the Alexander letter.
As the Cormission clearly stated in its Proposed Findings, however,
this letter was not in evidence and it was not intended t.hat it be placed
in evz'dence: it-was, rafher, offered to the Court for its consideration;
in connection with the legal argument advanced by the Commission, "as
an expression of tbe position taken by the Commissioner of Internal
Revenue on matters discussed in the letter.® 5/ Although the defendant
Haswell further implied by his Motion to Strike that he had been denied
access to the Alexander letter (see §1 of the defendant’s Motion to
Strike), that.govermnent counsel had somehow deceived him (id., §4),
or that government counsel had violated their ethical or professional
responsibilities in some manner (id., ¥6), these contentions are without
perit. As Mr. Haswell himself admits,

"the letter has been a focal point in this case

ever since its existence was first made known

to defendant as an exhibit to and source of

extensive argqument in the SEC's memorandum in

support of its motion for preliminary injunction.

It was the first of the [Commission'‘s} exhibits
sought, copied and researched by Haswell.* 6/

The defendant has thus had actual possession of the letter since May 3,

1977, the date when the Comission's complaint and motion for preliminary
injunction against him were first filed. Moreover, the Commission's attorneys
have not in any way attempted to mislead defense counsel. When quéstioned
whether the Commission would offer expert testimony or other evidence .
*to support the SEC's contention that the bdefendant's opinions were

false and fravdulent,® Commission counsel co.rrectly "stated that no

such evidence would be offered * * £, And no such evidence was offered.

k74 ' Proposed Fihdingé at p. 37 n.2.
6/  Motion to Strike, p. 2 {emphasis added).
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The Commission did not attempt to place the Alexander letter
in evidence because it is not evidence. Rather, it is an informal expres-
sion of opinion by Mr. Alexander as to how the Internal Rev"enue Service .
would construe a certain section of the Internal Revenue Code which 1s
in issve in this case. Federal courts properly may afford con51deration
to an informal expressmn of opinion on a legal guestion involving inter-
pretations of a statute by the agency charged with administering and
interpreting the statute in question; moreover, when counsel is aware
of such interpretations, it is consistent with his responsibility to
the courts to cal} such expressions of views, in whatever form, to the
court's attenti.cn. Indeed, the practice has been considered and endorsed
by the Supreme Court. For_ instance, in Rosado v. Wyman, 397 U.S. 397,
406407 (1970), the coritrovzzrsy Ainvqlved the compat.ibility of a provision
of state lav with the Social Security Act, administered by the Department
of Health, Education and Welfare. The petitioners argued that neither

- % -the doctnne of exhaustion of administrative remedies nor the doctrine
“_.'_‘--L.,_ PUPSIAN

of prima:y Junsdiction should apply, under the facts of that case,
to deprive the federal district court of jurisdiction. The Court agreed
and stated:

*"That these formal doctrines of administrative law
do not preclude federal jurisdiction does not mean,
however, that a federal court must deprive itself

of the benefit of the expertise of the federal agency
that is primarily concerned with these problems.
Yhenever possible the district courts should obtain
the views of HEW in those cases where it has not set
forth its views, either in a regulation or published
opinion, or in cases where there i1s a real doubt as
to how the Department's standards apply to the parti-
cular state regulation or program.*

The Supreme Court also referred, in Rosado, to its opinion in South-

western Sugar_and Molasses Co., Inc. v. River Terminals Corp., 360 U.S.

411, 420 (1959), in which it stated that, simply because an issuve was
*one appropriate ultimately for judicial rather than administrative

resolution, * * * Joes not mean that the courts must therefore deny them—
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selves the enlightenment which may be had from a consideration of the
relevant * * * facts vhxch the administrative agency charged with the
regulation of the transaction * * * is peculiarly well equipped to mar—
shall and initially to evaluate.® 397 U.S. at 407 n.9%. 7/

Moreover, federal district courts have often requestéd counselu
to make inquiries of appropriate federal agencies when the -interpretatidn
of camplex and specialized laws and regulations were at issue. The Secur-
ities and Exchange Commission itself is frequently asked to express
its views on a question respecting an interpretation of the federal
securities laws, and provides such views in the form of letters, memoranda
and legal briefs.” In Pargas, Inc. v. Empire Gas Corp., 423 F. Supp.

199, 239 (D. Md., 1976), affirrned, 546 F.2d 25 (C.A. 4, 1976), the

court indicated that, *[i]n accordance with the procedure proposed by

Mr. Justice Harlan in Rosado, * * * this court Suggested to counsel

that inquiries * * * be made to the Securities and Exchange Commission
and to the Federal Reserve Board.® 1In that case, the Commission's General
Counsel apprised the district court of the agency's views on the inter-
pretive questions r'aised. *

Simflarly, counsel often, and properly, take the initiative to

‘request such expressions of views, and to bring them to the attention

of the court if relevant to the issues raised in an action. Not infre-
quently, counsel for private litigants have offered informa;\ expressions
of opinion by agenéy members or staff when apbropriate to resolve difficult
questions of statutory and regulatory interpretation. 8/ See, e.g..

Drasner v. Thomson McKinnon Securities, Inc., [Current] CCH Fed. Sec.

L. Rep. §96,080 (June 6, 1977) at 91,885 n.3, where the plaintiffs

y/4 See also, Far East Conference v. United States, 342 U.S. 570,
574~-575 (1952). .

74 These opinions can be in 'many different forms, including but
not limited to letters to private persons, speeches, published
articles, or even comments reported in news stories.
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.Presented to the court, attached to their legal brief, two letters .

authored by members of the staff of the Federal Reserve Board, respond-
ing to private reguests for interpretations of the law relating to margin
requirements. One of these staff letters stated, "It should be recognized
that the (statements in t:his letter] * * * are not represent:ative of
a.ny offiéial or unofficial position of the Board of Governors."™ Although
the district court in Drasner accorded these staff letters little weight,
pointing out that "these letters were not addressed to the defendant

berein, and thus [he] cannot be charged with knowledge of [their] contents

R *,* it is nevertheless clear that the court did evaluate the letters,

and did not considér it improper that the plaintiffs had brought them to
the court's attention. ‘ ) -
..1 : ) .
These expressions-of agency opinion are offered to a court not

for evidentiary purposes, and not to establish what the relevant facts

of the case are, but as legal argumentanon, for the purpose of "pro-

“'.;_iducmg a Dersuasmn * # % on the part of the tribunal, as to the truth

~of & proposxtmn * 478 of Jaw ¥ % 4 See J. Wigmore, Anglo-American

System of Evidence, §1 (3d ed. 1940), p. 3. They are, therefore, not

evidence and, we reépectfully submit, the actions of the Commission's

- attorneys in bringing the Alexander letter to this Court's attention

- by attaching it to the Proposed Findings should not in any way be deemed

to have been improper.

B. 'Even Assuming that It was Incorrect to Attach the Alexander
Letter to the Proposed Findings, the Actions of the Commission's
Attorneys Should Not be Deemed to Have Been in Contempt of
the Court. The Commission's Attorneys Acted Thrcughout in
Good Faith and in a Fully Disclosed Manner. Moreover, the
Defendant Haswell was Aware of the Intended Use to Which the
Alexander Letter Would be Put.

Even if the Court should deem the actions of the Commission's
attorneys in attaching the Alexander letter to the Commission's Proposed
Pindings to have been in error, their actions should in no way be construed

as being in contempt of the Court. As indicated, supra, there were com-
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pelling reasons to believe that the use made of the Alexander letter was.
entirely proper. And, the defendant Haswell has not been prejudiced
by the use of the Alexander letter in any way; as we have seen, he has
known of the existence of the letter since May 3, 1977, and thus has )
had ample opportunity to challenge its authenticity or raise any other |
objection he may have had to its use in this action. Moreover, if the
use made of the Alexander letter was in any way improper, the Court
may simply disregard it. Accordingly, the Court, in response to the
defendant's Motion to Strike, was capable of providirg him with any
relief to which he may have been entitled, and we respectfully submit
that there is no need to resort to use of the Court's powers of contempt. 9/
In any event, the actlons of the Commission's attorneys: should
not reasonably be construed ?as an affront to this Court such as would
warrant the exerc_i_se of t-zige Cqurt's powars of c'ontempt. In this regard,

18 U.5.C. 401 defines the natu're and scope of the contempt power of

" <.the federal courtsi 10/ It states:

PG PO

s/ As noted by Mr. Justice Brennan, in the grea of contempt,

*sanctions should be used sparingly and only
where coercive devices less harsh in their effect
would be unavailing. In other words, there is a
duty on the part of the federal district judges
not to exercise the criminal contempt power with-
out first having considered the feasibility of the
?lternatives at hand.”

Brown v. United States, 356 U.S. 148, 163 (1957) (dissenting
opinion).” See also, Anderson v. Dunn, 6 Wheat. 204, 231 (1821)
{the contempt power is limited to the "least p0551b1e pover ade-—
quate to the end proposed”); In re Michael, 326 U.S. 224, 227
(1945); In re McConnell, 370 U.S. 230, 234 (1962). What is true
of criminal contempt is no less true of civil contempt; where
the purpose of the civil centempt is to force compliance with a
court order, the court "must then consider the character ard
magnitude of the harm threatened by the continued contumacy, and
the probable effectiveness of any suggested sanction in bringing
about the result desired." United States v. United Mine Workers,
330 U.S, 258, 304 (1947).

10/ The predecessor of this statute was enacted to limit the broad
contempt power granted to the district and appellate courts by
the Judiciary Act of 1789, 1 Stat. 73. See Nye v. United States,
313 U.S. 33, 45, S0 (1941); Cammer v. United States, 350 U.S.
399, 404 (1956).
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- . ®A court of the United States shall have power to
- punish by fine or imprisonment, at its discretion, -
such contempt of its authority, and none other, as:.
(1) Misbehavior of any person in its presence or
so0 near thereto as to obstruct the administration
of justice;

(2) Misbehavior of any of its officers in thei:
official transacnons.

(3) Disobedience or resistence to its lawful writ,
process, order, rule, decree, or command." 11/

The last two subsections of this provision are not even arguably
applicable in the circumstances of this case. 12/ With respect to
Section 401(1), the Court of Appeals for the Seventh Circuit recently
reiterated the four elements that must be present in order to justify a
finding of contempt therem;der: -

- (1) the conduct at issue must constitute misbehavior;

(2) the cpr:duct must occur in the court's actual presence;

(3) the misbehavior must rise to a level of an obstruction to
the administration of justice; and

(4) there must be an .intent to obstruct.
United States v. Seale, 461 F.23 345, 366-367 (C.A. 7, 1572). We respect-

fully submit that-none of these elements is present in the instant case.

11/  Emphasis added. 18 U.S.C. 40l applies by its terms to criminal
contempt and it has been "tacitly assumed that §401 operates
as a limitation of the power of federal courts with respect to
civil contempt actions.” Wright, et al., "Criminal and Civil
Contempt in Federal Court,* 17 F.R.D., 167, 169 (1955), citing
Raymor Ballroom Co. v. Buck, 110 -F.2d 207 {C.A. 1, 1940); Pen-
field Co. v. Securities and ExchanL mmissicn, 330 U.S. 585
(1947). Thus, only actions coming within the parameters of this
Section can serve as the basis for a finding of contempt—a basis
vwhich we believe to be absent in this case.

12/  Section 401(2) does not apply to attorneys appearing in a repre-
sentative capacity, but to officials in the employ of the Court.
Cammer v. United States, 350 U.S. 399, 405 (1956); Green v. United
States, 356 U.5. 165, 171-172 (1958); Foley v. Conpelie, 419
F. Supp. 889, 893 (S.D. N, Y., 1976). And, since no disobedience
to any order of the Court is involved, Secticn 401(3) has no

application.




Whether or not conduct amounts to “misbehavior® depends upon whe-
ther the conduct in question is ®inappropriate to the particular role
of the actor, be he judge, juror, party, witness, counsel or spectator,”

I1d. at 366. Moreover, even if such misbehavior is present, it must

create an "actual obstruction in the courtroom,” In re McCon;aell, 370
U.S. 230, 236 (1962), effecting an "immediate interruption® of the
court's business, In re Michael, 326 U.S. 224, 227 (1945). The court
in Seale added that not just “any interruption®™ would justify a finding
of contempt, "for trials are by.nature adversafy and contentious, and
few proceed without some form of interruption.® 461 F.2d at 369. Rather,
the contempt power ‘was designed not to "stifle the search for truth
through adversary proceedingé * & & [but]>* * * tp preserve it by punishing
actual, material obstruction of these proceedings.™ 461 F.2d at 369. 13/
The conduct of the Commission's attorneys in this case does not
satisfy any of the critera relevant to a finding of contempt. For the
reasons stated supra, the conduct did not constitute misbehavior, and
certainly not intentional misbehavior. The conduct did not occur in

or near the physical presenée of the Court, 14/ nor did it result in

P

13/  As the Seventh Circuit remarked, it is easier to state what conduct

*does not rise to the level of an obstruction® than to affirmatively

+ define it. In this regard, the Court of Appeals for the Fourth
Circuit has held that actions taken by counsel "under a mistaken
view of the law do not constitute contempt of court,” unless
counsel persevers in his mistaken point of view, contrary to the
rulings of the Court, to the point that it constitutes improper
conduct obstructing the work of the court. Sprinkle v. Davis,
111 F.23 925, 930 (C.A. 4, 1940). We would suggest that the same
reasoning applies to an attorney who mistakenly, but in good
faith, places before the Court material in support of legal
argumentation which should not have been c1ted-—although, as
noted, supra, we do not believe that the Comission's attorneys
acted incorrectly in brmgmg the Alexander letter to the attention

of the Court.

14/ The phrase "so near thereto as to obstruct the administration of
Justice™ indicates that the misbehavior must be

*in tl:xe viciﬁity of tﬁe Court * * *, It is not
sufficient that the misbehavior charged has some

‘{footnote continued)
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any obstruction to the administration of justice;-nor was there any
intent to so obstruct the Court. We are unaware of any case in which
a finding of contempt has been based on the contents of a pleading filed

with a court.

IV. Motion for Clarification

We are hopeful that the above response has fully addressed and
allayed the Court's concerns regarding this matter, and that the Court

14/ (continued)

direct relation to the work of the court. ‘Near’

in this context, juxtaposed to ‘presence,' suggests
physical proximity not relevancy. In fact, if the
words 'so near thereto' are not read in the geograph-
ical sense, they come close * * * to being surplusage.
There may, of course, be many types of ‘misbehavior'
which will ‘obstruct the administration of justice'
but which may not be 'in' or ‘'near' to the 'presence
of the court.*'”

e v. United States. 313 U.s. 33, 43 (1841). Reversing a finding
contempt in connection with the efforts of the petitioner
to exert undue influence to induce the administrator of an estate
to dismiss a suit, the Court stated:

“The fact that in purpose and effect there was an
obstruction in the administration of justice did

not bring the condemned conduct within the vicinity

of the court in any normal meaning of the term. It was

. not misbehavior in the vicinity of the court dis—

rupting to guiet and order or actually interrupting
the court in the conduct of its business.” :

373 U.S. at 52, Other cases affirm that only contumacious conduct
occurrmg in the presence of the court while the court+«is in
session may serve as the basis for a contempt c1tatxon. See,

e.qg., Farese v. United States, 209 F.24 312 (C.A. 1, 1954) (hallway
outside courtroom); United States v. Peterson, 4::6 F 24 1135

{C.A. 10, 1972) (threats by narcotics officer to criminal defendant
in hallway adjacent to courtroom immediately after hearing);
Froelich v. United States, 33 F.2d 660 (C.A. 8, 1929) (letter
to special assistant to Chio Attorney General impugning integrity
of presiding judge); Kirk v. United States, 192 F.2d 273 (C.A.
9, 1911) (acts occurred several blocks from courthouse); United
States v. Welch, 154 F.2d 705 (C.A. 3, 1946) (improper questioning
of jurors away from courthouse); May v. American Machxw Co.,
116 P. Supp. 160 (D. Wash., 1953} (advertlsement in national
magazine describing hammful effect of excessive awards by juries)s:
Schmidt v. United States, 124 F.2d 177 (C.A. 6, 194)1) (affadavits
filed In clerk's office).
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will grant the pending motion to Vacate the Order,.to Show Cause. In
the even't_ that the Court dces not grant the motion to vacate at this
time, however, we respectfully request that the Court provide clarification
of 1t_s Order to Show Cause, sufficient to enable the Commission's attorneys
to know what the charges against them are and what type of contempt °° ‘
proceedings the Court has instituted. 1In particﬁlar, we seek clarifi-

cation with respect to the following points:

{1) the specific acts or omissions that form the basis of the
contempt charged;

{2) whether the alleged contempt is viewed by the Court as a
charge of criminal or civil contempt;

(3) the type of relief which the Court anticipates it may grant
as a result of these proceedm;s. and

(4) the procedure by which the alleged contempt will be prose-
cuted.

It is essential that a person charged with contempt be given
notice yhich informs him as to whether the charge is one of civil or
criminal contempt. The need for a clear designation arises from the
requirement that fundamental fairness be afforded one charged with such
an offense, and from the critical differences irf the trial and adjudication
of the two types of charges:

"In a proceeding as for criminal contempt, the
defendant-respondent must be accorded all the
protections due one standing a traditional trial
of a criminal offense charged by indictment. One
important substantive requirement is that the
respondent is presumed to be innocent and must «
be found guilty. More than that, that finding
requires evidence showing quilt beyond a reason—
able Goubt. * * *

"In addition the distinction is important in pro—
cedural conseguences such as, for example, the
mode and time of appeal * * %"

Cliett V; Harmmonds, 305 F.2d 565, 569-70 (C.A. 5, 1962) (citations omitted). 15/

15/  "Were we unable to determine whether this judgment of contempt

was of a civil or criminal nature, we would have to reverse on
that ground. ~No judgment of contempt that is unclear as to its
civil or criminal nature will be allowed to stand.™ Lewis v.

S. S. Baune, 534 F.23 1115, 1119 (C.A. 5, 1976). Sece also Skinner
v. White, 505 F.23 685, 688 (C.A. 5, 1974).
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If the alleged contempt is cr-iminal in nature, those named in
the Order to Show Cause are entitled to notice stating “the essential
facts constituting the criminal contempt charged and describling] it as
such.® Rule 42(b), Federal Rules of Criminal Procedure. In United States ex

rel. Bowles v. Seidman, 154 F.2d 228 (C.A. 7, 1946), the Court emphasized

that principles of due process require that a show cause order in a con-
tempt proceeding "contain enough to inform a defendant of the nature
and particulars of the contempt charged.® 1I1d. af: 230. 16/

Similarly, persons charged with civil contempt are entitled to
know thaﬁ the proceeéings are civil, and to know what specific acts
constitute tﬁe basis for the charge. A person "is entitled to due notice

of the nature of the proceeding against him—whether of criminal or

. civil contempt.® Parker v. United States, 153 F.2d 66, 69 (C.A. 5, 1946).

As the Supreme Court stated in Gompers:

*This is not a mere matter of form, for manifestly
every citizen, * * * by a mere inspection of the
papers in contempt proceedings ought to be able

to see whether it was instituted for private liti-
gation or for public prosecution, whether it sought
to benefit the complainant or vindicate the court's
authority. He should not be left in” doubt as to
whether relief or punishment was the object in
view. ‘He is not only entitled to be informed of
the nature of the charge against him, but to know
that 1t is a charge and not a suit.”

22] U.S. at 446 (emphasis added, citation omitted). See also Federal

Trade Comission v. A. Mclean & Son, 94 F.2d 802 (c.a, 7, 1938). Entitle- _

ment to motice of the essential facts constituting the alleged contempt is

rooted in basic principles of due process and fairness, as evidenced by

-analogy with the right of all civil defendants in federal courts to move

16/ See also, Cooke v. United States, 267 U.S. 517 (1925); Gompers
V. Bucks Stove & Range Co., 221 U.S. 418 (1911); United States
v. Hawkins, S01 F.2d 1029 (C.A. 9, 1974), certiorari denied,
419 U.S. 1079 (1974); Yates v. United States, 316 F.2d 718 (C.A.
10, 1963); Cliett v. Hammonds, 305 F.2d 565 (C.A. 5, 1962);
U.S. ex rel. Brown v. Lederer, 140 F.2d 136 (C.A. 7, 1944), certi-
orari denied, 322 U.S. 734 (1944); Skinner v. White, 505 F.2d 685,
€89 (C.A. 5, 1974).
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to obtain from the complainant a more definite statement, if such a st_aten;ent
is necessary to enable a person to frame a response. See Rule 12(e), Federal
Rules of Civil Procedure. Thus, in a case where respondents were provided

E only"vague' notice of a charge of *fraud on the court,” the Court of

Appeals for the Fifth Circuit noted: ®The proposition that reasonable-
notice is one of the indispensible elements of due process requires

no citation.” Skinner v. White, supra, 505 F.23 at 690.

V. Motion for the Appointment of Another District Judge to Preside
Over the Disposition of the Court's Order to Show Cause

In the event that the Court does not grant the pending motion
to vacate at this time, nor clarify its Order as requested above, we
also respectfully request that the Court request the Chief Judge to
appoint another district court judge to preside over.the dispo'sition
of the Order to Show Cause. We do not make this request out of any
disrespect for this Court; the request, rather, is predicated on the
view that the selection of another judge to preside in a contempt
proceeding must be had if it is appropriate, both for the appearance
of justice and in the interest of the sound administration of justice.
Thus, the federal courts, including the Supreme Court, have indicated

.that, where as here, it is not necessary for the court to deal summarily

with a charge of contexpt, it is appropriate to appoint another judge
to preside over the disposition of the charge. 17/

17/ It is probably always preferable for a new judge to preside over
a non-summary contempt proceeding, when feasible. Assignment
of a contempt proceeding to a different judge is particularly
appropriate here, to avoid any unseemly appearances. This is
s0 not only for the reasons discussed in the text, but also because
this Court, after having heard a private action involving the
defendant Haswell, and after having assumed jurisdiction of this
action sua sponte, indicated in its Opinion and Order dated October
19, 1977, that the defendant Haswell "has been gravely damaged
by the Commission's wrongful actions in this case.™ We respect-
fully wish to assure this Court that this action was instituted
by the Commission (not its attorneys) pursuant to the Commission's
mandate to enforce and administer the federal securities laws.
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In Johnson v. Mississippi, 403 U.S. 212 (1971), the Supreme Court,

in ordering a new ‘trial on the contémpt charge before a different judge,
particularly emphasized the fact that there was no need for the trial

oourt to exercise its summary power:

‘®"Instant action may be necessary where the mis-
behavior is in the presence of the judge and is
known to him, and where immediate corrective steps
are needed to restore order and maintain the dig-
nity and authority of the court * * *, But, there
was no instant action here, a week expiring before -
removal of the case to the federal court was sought.”

403 U.S. at 214, 18/ In this case, the Court, in requiring a response

° within twenty days of its order to show cause, has effectively estab~

lished that, eveén if contemptuous conduct did occur, this is not a case

in vhich summary action is required. As has been noted, "* * * it appears

from what the Supreme Court did say .[in Johnson v. Piississigpi, supral ,
that it is moving toward .a ge__ se rule requiring another judge to sit

in every case where the contempt citation is deferred until after trial.® is/

There, the oourt held, in a case involving a lawyer cited for contempt

Xy Sl

during a trial, that

18/  In Johnson, allegations of bias on the part of the trial judge
.o provided an alternative basis for the decision as well.

Pennsylvania v. Mayberry, 400 U.S. 455 (1971), also illustrates

the direction which the Supreme Court is taking in this area.

That case concerned a defendant who acted as his own counsel

and who, during the course of the trial, made insulting and dero—
gatory comments to the trial judge. The judge refused to become
enmbroiled in oontroversy with the defendant and, following the

entry of the jury's verdict, found the petitioner guilty of conterpt
and sentenced him.

- The Supreme Court, however, held that where personal attacks
occur, a judge should be presumed to be disqualified, and the
case should be decided by a different judge. Although Mayberry
can,.of course, be readily distinguished {rom the situation here,
vhere no personal attacks on the Court were made, the case suggests
strongly that a judge should not preside over the disposition
of his own charges of contempt, "where the delay [due to the
referral of the case to another judge] may not injure public
or private right * * #,® Cooke v. United States, 267 U.S. 517,
539 (1925). '

.19/ . People v. Kurz, 192 N.W. 23 594, 602 (Mich. Ct. App., 1971).
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®although the judge who sat in this case may not

* - have been constitutionally barred from sitting
because in this case Walter Kurz did not at any
time personally insult or attack the judge in any
way whatsoever, the sound administration of justice
requires in the light of the Mayberry rule, that
in every case where a judqe defers consideration
of a contempt citation until after the conclusion
of the trial the charge must be considered and
heard before another judge.® 20/

This salutary rule would obviate what would otherwise be an anomaly,
namely, that a blatantly oontum;cious defendant would have a greater
assurance of judicial impartiality than a person whose conduct was only
slightly offensive to the court or an attorney whose répresentation of
his client only slightly exceeded the permissible bounds of appropriate
advocacy. The procedures afforded each should be equivalent, and the con-
sideration of whether the tnal judge was mpartial' or "embroiled,”
vhether the attacks upon him were "personal,® and whether the judge became
an active "combatant,® are essentially not relevant. If an uninvolved,
and therefore unguestionably impartial, judge decides the case, the inguiry
may then be focused where it should, on the comduct of the accused contem—

nor. As the court.noted in People v. Kurz, supra, 192 N.W. 24 at 603

(emphasis added): |

- "It is not in the interest of the sound adminis-
tration of justice to encourage persons charged
vwith or convicted of criminal contempt to search
the transcript * * * and attempt to demonstrate
that the trial judge acted out of personal ani-
mosity, or became personally embroiled, or that
his objectivity can reasonably be questioned * * *,
In cases such as this, where there is no personal
attack on the judge, where the question of his
personal involvement in the controversy is doubt-—
ful, he should be able to disqualify himself with-
out having to declare that there is a reasonable
question about his objectivity, and we should be
able to dispose of these cases without having to
make an inquiry concerning the objectivity of the
judge. HNor do we think it to be in the interest
of justice to allow those defendants who person-
alized their attacks and are the most abrasive
a trial before another judge, while denying a

20/ 192 N.W. 33 at 602-603 (emphasis added).




-18 -

trial before another judge to a lawyer who has
conducted himself decorously and who is charged
with having transgressed the bounds of permissible

advocacy.”
As pointed cut by Mr. Chief Justice Burger, the matter "relates * * *

to a question of procedure™ and *[should] not reflect on {the judge'sl’
performance.” Pensylvania \;. Mayberry, supra, 400 U.S. at 469.

Accordingly, unless the Court determines to vacate its Order to
Show Cause at this time,. or, failing that, unless the Court for the
reasons indicated supra, at pages 12-15, provides clarification of the
Order to Show Cause sufficient to enable the Cmmission'é attorneys -
to determine the_ nature and basis for the charges of contempt made against
them, it is respectfully reguested that the Court request the Chief
Judge of the United States Déstrict Court for the Western Dist;'ict of |
Oklahoma to appoint anot.he‘r'gudge to preside over the disposition of
the Order to Show Cause. = A -

¢ VI. Conclusion .

P

e 3¢ is sum;ttéd that the Comission's attorneys comitted no
misbehavior suéh as would warrant a £inding of contempt or the imposition
of any sanction. 'A::cordingly, it respectfully requested that the Court's

. Order to Show Cause dated October 5, 1977, be vacated.

In the event that the Court determines not to vacate the Order
to Show Cause, it is respectfully requested that the Court supply clari~

’ fication.of its order, 1n‘ respect to the matters set forth above at pages
12-15, sufficient to enable the Commission's attorneys to answer the
charges.

Pinally,-should the Court determine neither to vacate its Order
to Show Cause nor to clarify that Order it is further requested that
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the Court request the Chief Judge of the Court to appoint another judge

to consider what disposition of the Order to Show Cause should be made.

Dated: October 25, 1977

Respectfully submitted,

/7 .
R A

General Counsel

TMu. Ngcl«wna /T:A |

JAMES H. SCHROPP
Assistant General Counsel

A b S 2L

THEODCRE S. BLOCH
Attorney

Securities and Exchange Comnission
Washington, D.C. 20549
Telephone (202) 376-7158
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SECURITIES AND EXCHANGE COMMISSION ~ _5 ,’?3..-{/'.4 -

4
WASHINGTON, D.C. 20549 ?’Y'/Z{{’ﬁ//:)
OFFICE OF THE /
GENERAL COUNSEL - >

October 25, 1977

Rex B. Hawks, Esquire '
Clerk, United States District Ccurt

for the Western District of Oklahoma : e
United States Courthouse, Room 3210 ’ (——
Oklahoma City, Oklahoma 73102 )

A

Re: Securities and Exchange Commission v. Héswell,/No. 77-0408-B

Dear Mr. Hawks: khﬂf/f

Enclosed for filing with this Court in the above-captioned action
are an original and one copy of the Motions of the Securities and Exchange
Comuission to: (1) Vacate the Court's Order to Show Cause, dated October
5, 1977; (2) Clarify the Court's Order to Show Cause; and (3) Request
the Assignment of Another District Judge to Preside Over the Disposition
of the Court's Order to Show Cause; and the Response of the Commission
to the Court's Order to Show Cause and Memorandum in support of the Motions
filed herewith.

Sincerely,

Ml S, B2,

Theodore S. Bloch
Attorney
Enclosures

cc: Thomas J. Kenan, Esguire
Robert C. Bailey, Esquire



| _IN THE UNITED STATES DISTRICT COURT
l FOR THE WESTERN DISTRICT OF OKLAHOMA

' SECURITIES AND EXCHANGE COMMISSI(N, )

Plaintiff,
‘ v. S No. 77-0408-B
ANDREW J. HASWELL, JR., :
' Defendant. -
MOTION TO VACATE THE COURT'S ORDER TO -7
SHOW CAUSE ENTERED OCTORER 5, 1977 :
The Securities and Exchange Commission and each of the five Com-
- mission attorneys named in this Court's Order to Show Cause entered October
5, 1977, individually and separately, respectfully move this Court to
) _ vacate its Order to Show .Cause why each of the named attorneys should
o X not be held in contempt of court. .
; ~ In support of this motion, the Court is respectfully referred
v to the Response to the Order to Show Cause, filed herewith.
- Respectfully submitted,

o . JAMES H. SCHROPP
. Assistant General Counsel

| T, H.QLLM_FF fuss

THEODORE S. BLOCH
Attorney

Securities and Exchange Commission
! Washington, D.C. 20549
Telephone (202) 376-7158

e,

Dated: October.25, 1977
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; IN THE UNITED STATES DISTRICT COURT
j : FOR THE WESTERN DISTRICT OF OKLAHOMA -

SECURITIES AND EXCHANGE COMMISSIQN,

.

. Plaintiff,

v. No. 77-0408-B
ANDREW J. HASWELL, JR.,

Defendant.

MOTION FOR (1) CLARIFICATION OF THE COURT'S ORDER TO SHOW
CAUSE, ENTERED OCTOBER 5, 1977, AND (2) THE APPOINTMENT . -
OF ANOTHER DISTRICT JUDGE TO PRESIDE OVER THE DISPOSI-

TION OF THE COURT'S ORDER TO SHOW CAUSE WHY CERTAIN COM-

B R 2T,

e s

T . © MISSION ATTORNEYS SHOULD NOT BE HELD IN CONTEMPT OF COURT

b In the event that the motion of the Securities and Exchange Com
‘ mission, and each of the five Commission attorneys named in the Court's
Order to Show Cause dated October 5, 1977, to vacate the Order to Show
s : Cause, filed with the Court this day, is not granted, the Securities

and Exchange Commission, and each of the five Comission attorneys named

in the Court's Order to Show Cause, individually and sepérately, respect-
, . " fully move the Court for clarification of the Coqrt's Order to Show

Cause why each of the named attorneys should not be held in contempt

of court. Further, should the Court determine neither to vacate its

.

ﬁ Order to Show Cause nor to clarify that Order, it is further re&;ue'sted

e

s ) that the Court request the Chief Judge of this Court to appoint another

judge to preside over the disposition of this Court's Order to Show

) } Cause why each of the named attorneys should not be held in contempt

-of court.

In support of the motion for clarification, the Court is respect-

1s:

fully referred to pages 12 through 15 of the Response to the Order to

Vo T A s gt ek e
B i .

Show Cause; in support of the Motion for the appointment of another district

e b ekt e o e Llmnad o e <4 i e
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LR judge, the Court is respectfully referred to pages 15 through 18 of
C the Response to the Order to Show Cause.
! Respectfully submitted,
D . J Ane, . lev«,«.,a /'710,
‘ JAMES H. SCHROPP 77
! Assistant General Counsel
1

0 T letne S 007
: :‘ftigg?ggxyas.am

P Securities and Exchange Commission
L Washington, D.C. 20549
- . Telephone (202) 376-7158

v Dated: October 25, 1977
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IN THE UNITED STATES DISTRICT COURT

TTTTTTTITTTTTTTTTT FOR THE WESTERN DISTRICT OF OKLAHOMA

SECURITIES AND EXCHANGE COMMISSICN,

Plaintiff,

v. T No. 77-0408-B

ANDREW J. HASWELL, JR.,
Defendant.

RESPONSE TO THE ORDER TO SHOW CAUSE, DATED OCTOBER 5, 1977, -
AND MEMORANDUM IN SUPPORT OF THE OCOMMISSION'S MOTIONS TO:

(1) VACATE THE COURT'S ORDER TO SHOW CAUSE; (2) CLARIFY

THE COURT'S ORDER TO SHOW CAUSE; AND (3) REQUEST THE
ASSIGNMENT OF ANOTHER DISTRICT JUDGE TO PRESIDE OVER

THE PISPOSITICN OF THE COURT'S ORDER TO SHOW CAUSE

I. Preliminary Statement

The undersigned attorneys respectfully submit this response to
this Court's Order to Show Cause, entered on October 5, 1977, directing
the five Securities and Exchange Commission (the “Commission") attorneys
who have represented the government in the prosecution of this civil
injunctive action to show cause why théy should not be held in contempt

of this Court as a result of some aspect of their representation on

) behalf of the plaintiff in this action. 1/

At the outset, we wish to assure the Court that no conduct by
Commission oounsel was intended to be contemptuous, disrespectful, or
otherwise out of order. The Commission and its staff take seriously
their responsibilities to administer and enforce the federal securities

laws properly and fairly, and respectfully submit that, at all times,

1/ This response is sutmitted by attorneys in the Commission's Office

of the General Counsel, in Washington, D.C. That Office represents

members of the Commission and its staff in proceedings such as the
instant case in which such persons are asked to account for actions
taken -in the scope of their official duties. This response is
* intended as an individual and separate answer to the Order to
Show Cause by each of the five respondents.
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the Commission attorneys assigned to this action intended to, and believe
they did, comport with the highest ethical responsibilities of the bar
and with a full appreciation of the dignity of this Court. The five
attorneys named in the Court's Order to Show Cause collectively have
amassed 41 years of experience in assisting the Securities and Exchange
Comission to administer the federal securities laws, and in litigating
government lawsuits before the federal courts of this Country.

For the reasons we set forth in detail below, we respectfully
urge this Court to vacate its Order to Show Cause entered on October

5, 1977.

II. Background
Trial in this action was held on September 8 and 9, 1977. The

Commission filed its Proposed Findings of Fact, Conclusions of Law and
Supporting Brief (hereinafter referred to as the "Proposed Findings")

on September 23, 1977. On October 3, 1977, the defendant Haswell filed
his reply, along with a Motion to Strike pages 37 through 43 of the
Commission's Proposed Findings. 2/ On October 5; 1977, this Court entered

an Order directing the attorneys representing the Commission in this

" action to answer defendant Haswell's Motion to Strike, "with regard

to the plaintiff's statements and allegations therein and as to_why
the Alexander letter was so attached.® Without any discussion or explana-
tion, and apparently sua sponte, the Court's Order further directed
the Commission's attorneys ®"to show cause why the Court should not cite
each of them for contempt of court.®”

On October 12, 1977, argument was held before the Court on the

question of whether the defendant Haswell should be enjoined from further

2/ Haswell alleged that this portion of the Commission's Proposed
Findings was based on a discussion of a letter, from Donald C.
Alexander, former Commissioner of the Internal Revenue Service,
to Roderick M. Hills, former Chairman of the Commission (herein-
after referred to as the "Alexander letter"), which was attached
to the Commission's submission.
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violating the federal securities laws. 3/ On October 20, 1977, the

Court entered judgment in favor of the defendant Haswell.

III. The Court Should Vacate Its Order to Show Cause Dated October 5,
1977 . )

A. The Commission's Attorneys Did Not Act Improperly in Attach-
ing the Alexander Letter to the Commission's Proposed Findings.
That Letter, as the Defendant Haswell was Aware, was Intended
as Legal Argument and Not as Evidence. ¢
At the outset, we respectfully point out to the ({ourt that we
are uncertain as to what conduct on the part of the Commission's ~attofneys
forms the basis for the Court's Order to Show Cause. As discussed in more
detail below, we are unaware of any coﬁduct by the Commission's attorneys
that was committed before this Court that forms the basis for the Court's
Order to Show Cause, and, the Commission's attorneys have endeavored
to conduct themselves in accordance with established rules of conduct.
While it is apparent that, in some fashion, Commission counsel may have
upset the Court, we are unaware of what conduct may have been viewed as
improper by the Court, and wish to assure the Court that, to the extent

such conduct occurred, it was unintentional and not meant to offend,

or otherwise trouble the Court. Moreover, we are also unsure whether

. this Court, in issuing its Order to Show Cause, intended to invok.e the

possible exercise of its criminal or civil contempt power. Because

we believe that this Court will agree that there is good reason‘to vacate
its Order to Show Cause, whatever the briginal basis for the entry of
that Order, we address the merits of the Court's Order in this memorandum.

In view of our uncertainty respecting the specific conduct that prampted

B i L T RPN
’

3/ Prior to oral argument, the Court denied the Commission's motion
to defer consideration of the merits of the Commission's action
until after the resolution of the issues raised by the Order to Show
Cause, but granted the Commission's request for permission to
raise and discuss the Alexander letter without the Court's con-
sidering this conduct to be in contempt of court or in any way
contrary to the intendment of the Court's October 5, 1977, Order
to Show Cause.
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the Court's Order to Show Cause as well as our uncertainty respecting
the nature of {he contempt thought to have occurred, in this memorandum
we pi'oceed on the assumption that the Court's concerns were identical
to the considerations cited by the defendant Haswell in his Motion to
Strike pages 37 through 43 of the Commission's brief in support of its
.Proposed Findings. 4/ The grounds urged by the defendant Haswell in

«

support of that motion are:

(1) although the Alexander letter "was in existence prior.to
and at the time of trial * * * [i]t was not designated * * *
on the list of documents furnished to the defendant's coun-
sel at the pre-trial"™ (Motion to Strike, p. 1);:

(2) the letter "has rever been identified and its materiality
or relevancy has never been established" (I14.):

(3) the letter is "hearsay" (Id.);

(4) although the defendant specifically inquired of counsel for
the Commission whether the Commission would offer expert
testimony on the question of whether certain municipal bonds,
certified by the defendant Haswell as tax-exempt, were in fact
tax—-exempt, he was told that no such expert testimony would
be offered (id. at 2);

(5) "the statements made in the [Commission's] Brief allude to
matters clearly outside the record and [are] not supported
by admitted or admissible evidence * * *" (id. at 3); and,
finally,

(6) the Commission's attorneys “may be in violation" of Canon
7-106(c)(1) of the Code of Professional Responsibility, which
provides:

®(c) In appearing in his professional capacity before
a tribunal, a lawyer shall not:

(1) State or allude to any matter that he has no
reasonable basis to believe is relevant or that
will not be supported by admissible evidence." (Id.)

4/ For the reasons set forth infra, pp. 12-15, if our assunptions
are incorrect, and we have failed in any way to address fully and
satisfactorily to the Court the issues raised by the Order to
Show Cause, we respectfully move this Honorable Court for clari-
fication of the Order to Show Cause sufficient to inform the five
Commission attorneys who were the subject of the Court's Order
to Show Cause of the specific basis for the charge of contempt,
and the type of proceeding in which they are involved. Of course,
we would welcome the opportunity to submit a further response.
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Each of the points raised by the defendant Haswell in support
of his Motion to Strike thus assumes that the Caﬁission's attorneys
were attempting to make improper evidentiary use of the Alexander letter.
As the Commission clearly stated in its froposed Findings, however,
| this letter was not in evidence and it was not intended that it be placed
i in evidence; it was, rather, offered to the Court for its consideration,
; in connection with the legal argument advanced by the Ciénmission, "as
- an expression of the position taken by the Commissioner of Internal
Revenue on matters discussed in the letter." 5/ Although the defendant
R Haswell further implied by his Motion to Strike that he had been denied

-~ access to the Alexander letter (see Y1 of the defendant's Motion to

C et b

Strike), that government co_unsel had somehow deceived him (id., 14),

or that government counsel had violated their ethical or profession‘al

' responsibilities in somejpanner {id., 96), these contentions are without
,“—" ] . merit. As Mr. Haswell himself admits, -

"the. letter has been a focal point in this case

! . s s €ver since its existence was first made known
SR ’ ) to defendant as an exhibit to and source of

: ' extensive argument in the SEC's memorandum in

; support of its motion for preliminary injunction.
( It was the first of the [Commission's] exhibits
i sought, copied and researched by Haswell.” 6/
i

" The defendant has thus had actual possession of the letter since May 3,
P ° 1977, the date when the Commission's complaint and motion for preliminary
injunction against him were first filed. Moreover, the Commission's attorneys

have not in any way attempted to mislead defense counsel. When questioned

whether the Commission would offer expert testimony or other evidence
"to support the SEC's contention that the defendant's opinions were
false and fraudulent,® Commission counsel correctly "stated that no

T such evidence would be offered * * *,® And no such evidence was offered.

A A2 e g - g o
R AN

Proposed Findings at p. 37 n.2.

¢ 1

Motion to Strike, p. 2 (emphasis added).
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The Commission did not attempt to place the Alexander letter

in evidence because it is not evidence. Rather, it is an informal expres-
sion of opinion by Mr. Alexander as to how the Internal Revenue Service .
would construe a certain section of the Internal Revenue Code which is
in issue in this case. Federal courts properly may afford consideration
to an informal expression of opinion on a legal question involving inter—~
pretations of a statute by the agency charged with administering and
interpreting the statute in question; moreover, when counsel is aware
of such interpretations, it is consistent with his responsibility to
the courts to call such expressions of views, in whatever form, to the
court's attention. Indeed, the practice has been considered and endorsed
by the Supreme Court. For instance, in Rosado v. Wyman, 397 U.S. 397,
406-407 (1970), the controversy involved the compatibility of a provision
of state law with the Social Security Act, administered by the Department
of Health, Education and Welfare. The petitioners argued that neither
the doctrine of exhaustion of administrative remedies nor the doctrine
of primary jurisdiction should apply, under the facts of that case,
to deprive the federal district court of ju:isdi.ction. The Court agreed
and stated:

*That these formal doctrines of administrative law

do not preclude federal jurisdiction does not mean,

however, that a federal court must deprive itself

of the benefit of the expertise of the federal agency

that is primarily concerned with these problems.

Whenever possible the district courts should obtain

the views of HEW in those cases where it has not set

forth its views, either in a requlation or published

opinion, Or in cases where there is a real doubt as

to how the Department's standards apply to the parti-
cular state requlation or program.“

The Supreme Court also referred, in Rosado, to its opinion in South-

western Sugar_and Molasses Co., Inc. v. River Terminals Corp., 360 U.S.

4il, 420 (1959), in which it stated that, simply because an issue was
“one appropriate ultimately for judicial rather than administrative

resolution, * * * does not mean that the courts must therefore deny them
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selves the enlightenment which may be had from & consideration of the
relevant * * * facts which the administrative agency charged with the
regulation of the transaction * * * is peculiarly well equipped to mar-—
shéll and initially to evaluate." 397 U.S. at 407 n.9. ¥/

Moreover, federal district courts have often requested counsel
to make inquiries of appropriate federal agencies when the interpretation
of camplex and specialized laws and regulations were at;.issue. The Secur-
ities and Exchange Commission itself is frequently asked to express
its views on a question respecting an interpretation of the feder-al
securities laws, and provides such views in the form of letters, memoranda

and legal briefs. 1In Pargas, Inc. v. Empire Gas Corp., 423 F. Supp.

199, 239 (D. Md., 1976), affirmed, 546 F.2d 25 (C.A. 4, 1976), the

court indicated that, "[i]ln accordance with the procedure proposed by

Mr. Justice Harlan in Rosado, * * * this court suggested to counsel

that inquiries * * * be made to the Securities and Exchange Commission
and to the Federal Reserve Board."™ In that case, the Commission's General
Counsel apprised the district court of the agency's views on the inter-

pretive questions raised.

Similarly, counsel often, and properly, take the initiative to

‘request such expressions of views, and to bring them to the attention

of the court if relevant to the issues raised in an action. Not infre-
quently, counsel for private litigants have offered informal expressions
of opinion by agency members or staff v;hen appropriate to resolve difficult
questions of statutory and regulatory interpretation. 8/ See, e.q.,

Drasner v. Thomson McKinnon Securities, Inc., [Current] CCH Fed. Sec.

L. Rep. 996,080 (June 6, 1977) at 91,885 n.3, where the plaintiffs

/4 See also, Far East Conference v. United States, 342 U.S. 570,
574-575 (1952).

8/ These opinions can be in many different forms, including but
not limited to letters to private persons, speeches, published
articles, or even coments reported in news stories.
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. presented to the court, attached to their legal brief, two letters
authored by members of the staff of the Federal Reserve Board, respond—
ing to private requests for interpretations of the law relating to margin
requirements. One of these staff lgtteré stated, "It should be recognized
that the [statements in this letter] * * * are not representative of
any official or unofficial posi_tion of the Board of Governors.™ Although
the district court in Drasner accorded these staff letté_rs little weight,
peinting out that “these letters were not addressed to the defendant
herein, and thus [he] cannot be charged with knowledge of [their] cc;ntents
* % & " jt is nevertheless clear that the court did evaluate the letters,
and did not consider it improper that the plaintiffs had brought them to
the court's attention.

These expressions of agency opinion are offered to a court not
for evidentiary purposes, and not to establish what the relevant facts
of the case are, but as legal argumentation, for the purpose of “pro-
ducing a persuasion * * * on the part of the tribunal, as to the truth
of a proposition * * * of law * * *." See J. Wigmore, Anglo-American
System of Evidence, §1 (3d ed. 1940), p. 3. They are, therefore, not

evidence and, we respectfully submit, the actions of the Commission's
- attorneys in bringing the Alexander letter to this Court's attention
by attaching it to the Proposed Findings should not in any way be deemed
to have been improper.
B. Even Assuming that It was Incorrect to Attach the Alexander
Letter to the Proposed Findings, the Actions of the Commission's
Attorneys Should Not be Deemed to Have Been in Contempt of
the Court. The Commission's Attorneys Acted Throughout in
Good Faith and in a Fully Disclosed Manner. Moreover, the
Defendant Haswell was Aware of the Intended Use to Which the
Alexander Letter Would be Put.
Even if the Court should deem the actions of the Commission's
attorneys in attaching the Alexander letter to the Comission's Proposed
Findings to have been in error, their actions should in no way be construed

as being in contempt of the Court. As indicated, supra, there were com
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pelling reasons to believe that the use made of the Alexander letter was
entirely proper. And, the defendant Ha;swell has not been prejudiced

by the use of the Alexander letter in any way; as we have seen, he has
known of the existence of the letter since May 3, 1977, and thus has
had ample opportunity to challenge its authenticity or raise any other
objection he may have had to its use in this action. Moreover, if the
use made of the Alexander letter was in any way imprope;, the Court

may simply disregard it. Accordingly, the Court, in response to the
defendant's Motion to Strike; was capable of providing him with ény

relief to which he may have been entitled, and we respectfully submit

that there is no need to resort to use of the Court's powers of contempt. 9/

In any event, the actions of the Commission's attorneys should
not reasonably be construed as an affront to this Court such as would
warrant the exercise of the Court's powers of contempt. In this regard,
18 U.S.C. 401 defines the nature and scope of the contempt power of

the federal courts. 10/ It states:

s/ -As noted by Mr. Justice Brennan, in the area of contempt,

"sanctions should be used sparingly and only
vwhere coercive devices less harsh in their effect
would be unavailing. In other words, there is a
duty on the part of the federal district judges
not to exercise the criminal contempt power with-
out first having considered the feasibility of the
alternatives at hand."

Brown v. United States, 356 U.S, 148, 163 (1957) (dissenting
opinion). See also, Anderson v. Dunn, 6 Wheat. 204, 231 (1821)
(the contempt power is limited to the "least possible power ade-
quate to the end proposed”); In re Michael, 326 U.S. 224, 227
(1945); In re McConnell, 370 U.S. 230, 234 (1962). What is true
of criminal contempt is no less true of civil contempt; where
the purpose of the civil contempt is to force compliance with a
court order, the court "must then consider the character and
magnitude of the harm threatened by the continued conturmacy, and
the probable effectiveness of any suggested sanction in bringing
about the result desired.® United States v. United Mine Workers,
330 U.S., 258, 304 (1947).

10/  The predecessor of this statute was enacted to limit the broad
contempt power granted to the district and appellate courts by
the Judiciary Act of 1789, 1 Stat. 73. See Nye v. United States,
313 u.S. 33, 45, 50 (1941); Cammer v. United States, 350 U.S.
399, 404 (1956).
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"A court of the United States shall have power to
o punish by fine or imprisonment, at its discretion,
4 such contempt of its authority, and none other, as:

(1) Misbehavior of any person in its presence or
d ; 80 near thereto as to obstruct the administration
i , of justice;

£ (2) Misbehavior of any of its officers in their
official transactions;

.
NIy
1o .

(3) Disobedience or resistence to its lawful writ,
process, order, rule, decree, or command.™ 11/

The la_st two subsections of this provision are not even arguably

-

applicable in the circumstances of this case. 12/ With respect to

i R e s g e

Section 401(1), the Court of Appeals for the Seventh Circuit recently
reiterated the four elements that must be present in order to justify a

finding of contempt thereunder:

(1) the conduct at issue must constitute misbehavior;
(2) the conduct must occur in the court's actual presence;

(3) the misbehavior must rise to a level of an obstruction to
the administration of justice; and

iy

SR (4) there must be an intent to obstruct.

v United States v. Seale, 461 F.2d 345, 366-367 (C.A. 7, 1972). We respect-

fully submit that none of these elements is present in the instant case.

11/  Emphasis added. 18 U.S.C. 401 applies by its terms to criminal
contempt and it has been "tacitly assumed that §401 operates
as a limitation of the power of federal courts with respect to
civil contempt actions.” Wright, et al., "Criminal and Civil
Contempt in Federal Court,™ 17-F.R.D. 167, 169 (1955), citing
Raymor Ballroom Co. v. Buck, 110 F.2d 207 (C.A. 1, 1940); Pen-
field Co. v. Securities and Exchange Commission, 330 U.S. 585
(1947). Thus, only actions coming within the parameters of this
Section can serve as the basis for a finding of contempt—a basis
which we believe to be absent in this case.

12/ Section 401(2) does not apply to attorneys appearing in a repre-
sentative capacity, but to officials in the employ of the Court.
Cammer v. United States, 350 U.S. 3939, 405 (1956); Green v. United
States, 356 U.S. 165, 171-172 (1958); Foley v. Connelie, 419
F. Supp. 889, 893 (S.D. N.Y., 1976). And, since no disobedience
to any order of the Court is involved, Section 401(3) has no
application.

e ® e s et e,
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Whether or not conduct amounts to "misbehavior® depends upon whe-
ther the conduct in question is "inappropriate to the particular role
of tpe actor, be he judge, juror, party, witness, counsel or spectator,”
&.- at 366. Moreover, even if such misbéhavior is present, it must
create an "actual obstruction in the coutrtroom,” In re McConnell, 370
U.S. 230, 236 (1962), effecting.an "immediate interruption® of the
court's business, In re Michael, 326 U.S. 224, 227 (1945). The court
in Seale added that not just “any interruption” would justify a finding
of contempt, "for trials are by nature adversary and contentious,.ar;d
few proceed without some form of interruption.™ 461 F.2d at 369. Rather,
the contempt power was designed not to "stifle the search for truth
through adversary proceedings * * * [but] * * * to preserve it by punishing
actual, material obstruction of these proceedings."” 461 F.2d at 369. 13/
The conduct of the Commission's attorneys in this case does not
satisfy any of the critera relevant to a finding of contempt. For the
reasons stated supra, the conduct did not constitute misbehavior, ard
certainly not intentional misbehavior. The conduct did not occur in

or near the physical presence of the Court, 14/ nor did it result in

13/  As the Seventh Circuit remarked, it is easier to state what. conduct
"does not rise to the level of an obstruction” than to affirmatively
define it. 1In this regard, the Court of Appeals for the Fourth
Circuit has held that actions taken by counsel "under a mistaken
view of the law do not constitute contempt of court," unless
counsel persevers in his mistaken point of view, contrary to the
rulings of the Court, to the point that it constitutes improper
conduct obstructing the work of the court. Sprinkle v. Davis,

111 F.23 925, 930 (C.A. 4, 1940). We would suggest that the same
reasoning applies to an attorney who mistakenly, but in good

faith, places before the Court material in support of legal
argumentation which should not have been cited—although, as

noted, supra, we do not believe that the Commission's attorneys
acted incorrectly in bringing the Alexander letter to the attention
of the Court.

14/  The phrase "so near thereto as to obstruct the administration of
. justice" indicates that the misbehavior must be

*in the vicinity of the Court * * *, It is not’
sufficient that the misbehavior charged has same

(footnote continued)
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any obstruction to the administration of justice; nor was there any
intent to so obstruct the Court. We are unaware of any case in which

a finding of contempt has been based on the contents of a pleading filed

with a court.

IV. Motion for Clarification

We are hopeful that the above response has fully .addressed and

allayed the Court's concerns reqgarding this matter, and that the Court

-

14/ {continued)

direct relation to the work of the court. 'Near'

in this context, juxtaposed to 'presence,' suggests
physical proximity not relevancy. In fact, if the
words 'so near thereto' are not read in the geograph-
ical sense, they come close * * * to being surplusage.
There may, of course, be many types of 'misbehavior'’
which will 'obstruct the administration of justice’®
but which may not be 'in' or 'near' to the ‘presence
of the court.'”

Nye v. United States, 313 U.S. 33, 49 (1941). Reversing a finding
of contempt in connection with the efforts of the petitioner

to exert undue influence to induce the administrator of an estate
to dismiss a suit, the Court stated:

"The fact that in purpose and effect there was an
obstruction in the administration of justice did

not bring the condemned conduct within the vicinity

of the court in any normal meaning of the term. It was
rot misbehavior in the vicinity of the court dis- -
rupting to quiet and order or actually interrupting
the court in the conduct of its business.”

373 U.S. at 52. Other cases affirm that only contumacious conduct
occurring in the presence of the.court while the court is in
session may serve as the basis for a contempt citation. See,

e.g., Farese v. United States, 209 F.2d 312 (C.A. 1, 1954) (hallway
outside courtroom); United States v. Peterson, 456 F.2d 1135

(C.A. 10, 1972) (threats by narcotics officer to criminal defendant
in hallway adjacent to courtroom immediately after hearing);
Froelich v. United States, 33 F.24 660 (C.A. 8, 1929) (letter

to special assistant to Ohio Attorney General impugning integrity
of presiding judge); Kirk v. United States, 192 F.2d 273 (C.A.

9, 1911) (acts occurred several blocks from courthouse); United
States v. Welch, 154 F.2d 705 (C.A. 3, 1946) (improper questioning
of jurors away from courthouse); May v. American Machinery Co.,

116 F. Supp. 160 (D. Wash., 1953) (advertisement in national
magazine describing harmful effect of excessive awards by juries);
Schmidt v. United States, 124 F.2d 177 (C.A. 6, 1941) (affadavits
filed 1in clerk's office).
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will grant the pending motion to Vacate the Order to Show Cause. In
i v the event that the Court does not grant the motion to vacate at this
time,_ however, we respectfully reguest that the Court provide clarification
of. i& Order to Show Cause, sufficient to enable the Commission's attorneys
to know what the charges against tk;em are and what type of contempt
proceedings the Court has instituted. In particular, we seek clarifi-

cation with respect to the following points: ’

<«

At

(1) the specific acts or omissions that form the basis of the
contempt charged; :

(2) whether the alleged contempt is viewed by the Court as a

o
e il

charge of criminal or civil contempt;
' R (3) the type of relief which the Court anticipates it may grant
i as a result of these proceedings; and
‘ (4) the procedure by which the alleged contempt will be prose-
L cuted.
T 3 It is essential that a person charged with contempt be given

notice which informs him as to whether the charge is one of civil or
criminal contempt. The need for a clear designation arises from the
e requirement that fundamental fairness be afforded one charged with such

an offense, and from the critical differences irf the trial and adjudication

of the two types of charges:

T : *In a proceeding as for criminal contempt, the
P defendant-respondent must be accorded all the

A protections due one standing a traditional trial
Y . of a criminal offense charged by indictment. One
important substantive requirement is that the
respondent is presumed to be innocent and must

be found guilty. More than that, that finding
requires evidence showing guilt beyond a reason—
able doubt. * * *

*In addition the distinction is important in pro—
cedural consequences such as, for example, the
mode and time of appeal * * *."

Cliett v. Hammonds, 305 F.2d 565, 569-70 (C.A. 5, 1962) {citations omitted). 15/

v 15/ *"Were we unable to determine whether this judgment of contempt
: . was of a civil or criminal nature, we would have to reverse on
that ground. No judgment of contempt that is unclear as to its

P civil or criminal nature will be allowed to stand.” Lewis v.
P S. S. Baune, 534 F.2d 1115, 1119 (C.A. 5, 1976). See also Skinner

v. White, 505 F.2d 685, 688 (C.A. 5, 1974).
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If the alleged contempt is criminal in nature, those named in
the Order to Show Cause are entitled to notice stating "the essential
facts constituting the criminal contempt charged and describling] it as

such.” Rule 42(b), Federal Rules of Criminal Procedure. In United States ex

rel, Bowles v. Seidman, 154 F.23 228 (C.A. 7, 1946}, the Court emphasized

that principles of due process require that a show cause order in a con-

tempt proceeding "contain enough to inform a defendant of the nature

FP7 o

and particulars of the contempt charged.” Id. at 230. 16/
Similarly, persons charged with civil contempt are entitled to
know that the proceedings are civil, and to know what specific acts

constitute the basis for the charge. A person "is entitled to due notice

e

R A S SIPVIN) JEF P arc L - 1 4

of the nature of the proceeding against him—whether of criminal or

civil contempt." Parker v. United States, 153 F.2d 66, 69 (C.A. 5, 1946).

'

Tl As the Supreme Court stated in Gompers:

"This is not a mere matter of form, for manifestly
every citizen, * * * by a mere inspection of the
) ; papers in contempt proceedings ought to be able
Soi to see whether it was instituted for private liti-
k gation or for public prosecution, whether it sought
to benefit the complainant or vindicate the court's
authority. He should not be left in’doubt as to
! whether relief or punishment was the object in
A view. He is not only entitled to be informed of
Pl the nature of the charge against him, but to know

‘ that it is a charge and not a suit.™

-

22] U.S. at 446 (emphasis added, citation omitted). See also Federal

e
t
Sy '

Trade Commission v. A. Mclean & Son, 94 F.2d 802 (C.A. 7, 1938). Entitle- .

ment to notice of the essential facts constituting the alleged contempt is
rooted in basic principles of due process and fairness, as evidenced by

analogy with the right of all civil defendants in federal courts to move

.

I 16/ See also, Cooke v. United States, 267 U.S. 517 (1925); Gorpers -
5o v. Bucks Stove & Range Co., 221 U.S. 418 (1911); United States

: v. Bawkins, 501 F.2d 1029 (C.A. 9, 1974), certiorari denied,

419 U.S. 1079 (1974); Yates v. United States, 316 F.2d 718 (C.A.

{ : 10, 1963); Cliett v. Hammonds, 305 F.2d 565 (C.A. 5, 1962);

U.S. ex rel., Brown v. lederer, 140 F.2d 136 (C.A. 7, 1944), certi-

i -~ orari denied, 322 U.S. 734 (1944); Skinner v. White, 505 F.24d 685,
! 639 (C.A. 5, 1974).
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to obtain from the complainant a more definite statement, if such a statement
is necessary to enable a person to frame a response. See Rule 12{e), Federal
Rules of Civil Procedure. Thus, in a case where respondents were provided
only "vague” notice of a charge of "fraud on the court,* the Court of
Appeals for the Fifth Circuit noted: *The proposition that reasonable

notice is one of the indispensible elements of due process requires

no citation.® Skinner v. White, supra, 505 F.2d at 690.

«

V. Motion for the Appointment of Another District Judge to Pre51de
Over the Disposition of the Court's Order to Show Cause

In the event that the Court does not grant the pending motion
to vacate at this time, nor clarify its Order as requested above, we
also respectfully request that the Court request the Chief Judge to
appoint another district codi:t juége to preside over the dispositioﬁ
of the Order to Show Cause. We do not make this request out of any

disrespect for this Court;:: the ‘request, rather, is predicated on the

.. view that the selectlon of another judge to preside in a contempt

-\proceedmg must be had if it is appropriate, both for the appearance

of justice and in the interest of the sound admiristration of justice.
Thus, the federal courts, including the Supreme Court, have indicated

_that, where as here, it is not necessary for the court to deal summarily

. with a charge of contempt, it is appropriate to appoint another judge

to preside over the disposition of the charge. 17/

1/ It is probably always preferable for a new judge to preside over
a non-summary contempt proceeding, when feasible. Assignment
of a contempt proceeding to a different judge is particularly
appropriate here, to avoid any unseemly appearances. This is
so not only for the reasons discussed in the text, but also because
this Court, after having heard a private action involving the
defendant Haswell, and after having assumed jurisdiction of this
action sua sponte, indicated in its Opinion and Order dated October
19, 1977, that the defendant Haswell "has been gravely damaged
by the Commission's wrongful actions in this case." We respect-
fully wish to assure this Court that this action was instituted
by the Commission (not its attorneys) pursuant to the Commission's
mandate to enforce and administer the federal securities laws.
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o In Johnson v. Mississippi, 403 U.S. 212 (1971), the Supreme Court,

‘ in ordering a new trial on the contempt charge before a different judge,
b particularly emphasized the fact that there was no need for the trial
’ court to exercise its summary power:

; "Instant action may be necessary where the mis-

; behavior is in the presence of the judge and is

N known to him, and where immediate corrective steps
are needed to restore order and maintain the dig-
nity and authority of the court * * *, But, . there
was no instant action here, a week expiring before
removal of the case to the federal court was sought.”

L e,

- 403 U.S. at 214. 18/ 1In this case, the Court, in requiring a reépo;use

: within twenty days of its order to show cause, has effectively estab—
lished that, even if contemptuous conduct did occur, this is not a case

E in which summary action is required. As has been noted, “"* * * it appears

[ ER from what the Supreme Court did say [in Johnson v. Mississippi, supral,

B R that it is moving toward a per se rule requiring another judge to sit
0 in every case where the contempt citation is deferred until after trial.™ 13/
There, the court held, in a case involving a lawyer cited for contempt

during a trial, that

18/  In Johnson, allegations of bias on the part of the trial judge
provided an alternative basis for the decision as well.

e R

o Pennsylvania v. Mayberry, 400 U.S. 455 (1971), also illustrates

{ - the direction which the Supreme Court is taking in this area.

: ’ ’ That case concerned a defendant who acted as his own counsel

ST and who, during the course of the trial, made insulting and dero-
baer gatory comments to the trial judge. -The judge refused to become

: : embroiled in controversy with the defendant and, following the
entry of the jury's verdict, found the petitioner guilty of contempt
and sentenced him.

1

,f The Supreme Court, however, held that where personal attacks

o occur, a judge should be presumed to be disqualified, and the

! case should be decided by a different judge. Although Mayberry

{ - can, of course, be readily distinguished from the situation here,
¢ where no personal attacks on the Court were made, the case suggests
strongly that a judge should not preside over the disposition

{ : of his own charges of contempt, "where the delay [due to the

1 referral of the case to another judgel may not injure public

or private right * * *," Cooke v. United States, 267 U.S. 517,

539 (1925).

19/  People v. Kurz, 192 N.W. 2d 594, 602 (Mich. Ct. App., 1971).

bl
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“although the judge who sat in this case may not
have been constitutionally barred from sitting
because in this case Walter Kurz did not at any
time personally insult or attack the judge in any
way whatsoever, the sound administration of justice

L requires in the light of the Mayberry rule, that
in every case where a judge defers consideration
of a contempt citation until after the conclusion
of the trial the charge must be considered and
heard before another judge." 20/

This salutary rule would obviate what would otherwise be an anomaly,
nanely, that a blatantl}; contumacious defendant would h;ve a greater
assurance of judicial impartiality than a person whose conduct was only
slightly offensive to the court or an attorney whose representationl of
his client only slightly exceeded the permissible bounds of appropriate
advocacy. The procedures afforded each should be equivalent, and the con-
sideration of whether the trial judge was "impartial®" or "embroiled,"”

whether the attacks upon him were "personal,® and whether the judge became

‘an active "combatant,” are essentially not relevant. If an uninvolved,

and therefore unquestionably impartial, judge decides the case, the inguiry
may then be focused where it should, on the conduct of the accused contem-
mor. As the court noted in People v. Kurz, supra, 192 N.W. 24 at 603
(etﬁphasis added): T

. "It is not in the interest of the sound adminis-
tration of justice to encourage persons charged
with or convicted of criminal contempt to search -
the transcript * * * and attempt to demonstrate
that the trial judge acted out of personal ani-
mosity, or became personally embroiled, or that
his objectivity can reasonably be questioned * * *,
In cases such as this, where there is no personal
attack on the judge, where the question of his
personal involvement in the controversy is doubt-—
ful, he should be able to disgualify himself with-
out having to declare that there is a reasonable
question about his objectivity, and we should be
able to dispose of these cases without having to
make an inquiry concerning the objectivity of the
Judge. Nor do we think it to be in the interest
of justice to allow those defendants who person—
alized their attacks and are the most abrasive
a trial before another judge, while denying a

2u/ 192 N.W. 3d at 602-603 (emphasis added).
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trial before another judge to a lawyer who has
- conducted himself decorously and who is charged .
with having transgressed the bounds of permissible

advocacy.”
As pointed out by Mr. Chief Justice Burger, the matter "relates * * *

to a question of procedure™ and "[should] not reflect on [i:he judge's]

performance.”™ Pensylvania v. Mayberry, éupra, 400 0.S. at 469.

Accordingly, unless the Court determines to vacate its Order to
Show Cause at this time,' or, failing that, unless -the Coixrt for the
reasons indicated supra, at pages 12-15, provides clarification of t}ue
Order to Show Cause sufficient to enable the Comnission's attornej'rs
to determine the nature and basis for the charges of contempt made against
them, it is respectfully requested that the Court request the Chief
Judge of the United States District Court for the Western District of
Oklahoma to appoint another judge to preside over the disposition of

the Order to Show Cause.

VI. Conclusion
It is submitted that the Commission's attorneys committed no
nisbehavior such as would warrant a finding of cOntempt or the imposition

of any sanction. Accordingly, it respectfully requested that the Court's

. Order to Show Cause dated October 5, 1977, be vacated.

In the event that the Court determines not to vacate the Order

to Show Cause, it is respectfully requested that the Court supply clari-

" fication of its order, in respect to the matters set forth above at pages

12-15, sufficient to enable the Commission's attorneys to answer the
charges.
FPinally, -should the Court determine neither to vacate its Order

to Show Cause nor to clarify that Order it is further requested that
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the Court request the Chief Judge of the Court to appoint another judge

to consider what disposition of the Order to Show Cause should be made.

Dated: October 25, 1977

Respectfully submitted,

o -
L

General Counsel

Tm Hgd\mno /'mi |

JAMES H., SCHROPP :
Assistant General Counsel

A b 5. 3L,

THEODORE S. BLOCH
Attorney

Securities and Exchange Commission
Washington, D.C. 20549
Telephone (202) 376-7158
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IN THE UNITED STATES DISTRICT COURT
eeeiiiee— .. .. FOR THE WESTERN DISTRICT OF OKLAHOMA

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,

v. _ - No. 77-0408-B

o

ANDREW J. HASWELL, JR.,

(1)

Defendant.

CERTIFICATE OF SERVICE

I certify that copies of the Motions of the Securities and Exchange
Camission to: (1) Vacate the Court's Order to Show Cause, dated October
5, 1977; (2) Clarify the Court's Order to Show Cause; and (3) Reguest
the Assignment of Another District Judge to Preside Over the bisposition
of the Court's Order to Show Cause; and the Response of the Commission
to the Court's Order to Show Cause and Memorandum in Support of the
Motions filed herewith, have been served on this date on counsel for the
defendant in this action as follows:

Thomas J. Kenan, Esquire -
Fidelity Plaza

Oklahoma City, Oklahcma 73102

Robert C. Bailey, Esquire

McClelland, Collins, Sheehan, Ba:.ley & Bailey

Hightower Building
Oklahoma City, Oklahcma 73102

- Al b 8082

THEODORE S. BLOCH
Attorney

Securities and Exchange Commission

) Washington, D.C. 20549
. Telephone (202) 376-7158

Dated: October 25, 1577
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IN THE UNITCD STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

PRFIEN
. . .
.

P9 WS SO

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
’ Ve : : No. 77-0408-B
ANDREW J, HASWELL, JR.,

. L Defendant.

RESPONSE TO ‘THE ORDER TO SHOW CAUSE, DATED OCTOBER 5, 1977,
AND MEMORANDUM IN SUPPORT OF THE QOMMISSION'S MOTIONS TO:
3. . (1) VACATE THE OOQURT'S ORDER TO SHOW CAUSE; (2) CLARIFY

] THE COURT'S ORDER TO SHOW CAUSE; AND (3) REQUEST THE
ASSIGNMENT OF ANOTHER DISTRICT JUDGE TO PRESIDE OVER

-fi THE DISPOSITION OF THE OOURT'S ORDER TO SHOW CAUSE
: I. Preliminary Statement 3
i -1 The undersigned atto;neys respectfully t;tuhmit this response to
b '.] this Court's Order to Show Cause, entered on October 5, 1977, directing
! n.j :+ the five Secuntxes and Exchange Commission (the "Commission®) attorneys
: : who have tepresentéd the government in the prosecution of this civil
i injunctive action to show cause why they should pot be held in contempt

of this Court as a result of some aspect of their representation on
behalf of the plaintiff in this action. 1/

At the outset, we wish to assure the Court that no conduct by

Camission counsel was intended to be contemptuous, disrespectful, or
otherwise out of order. The Comnission and its staff take seriously
B = their responsibilities to administer and enforce the federal securities

laws properly and fairly, and respectfully submit that, at all times,:

- i 1/ This response is submitted by attorneys in the Commission's Office
" of the General Counsel, in Washington, D.C. That Office represents
e members of the Commission and its staff in proceedings such as the
- instant case in which such persons are asked to account for actions
taken in the scope of their official duties. This response is
- intended as an individual and separate answer to the Order to
Show Cause by each of the five respondents.
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the Commission attorneys assigned to this action intended to, and believe
they did, :ecxnport with the highest ethical responsibilities of the bar
and with a full appreciation of the dignity of this Court. The five
attorneys named in the Court's Order to Show Cause collectively have
amassed 4] years of experience in assisting the Securities and Exchange
Commission to administer. the federal securities laws, and in litigating
government lawsuits before the federal courts of this Country.

For the reasons we set forth in detail below, we respectfully
urge this Court to vacate its Order to Show Cause entered on October
5, 1977.

II. Background
Trial in this action was held on September 8 and 9, 1977. The

Comission filed its Proposed Findings of Fact, Conclusions of Law and
Supporting Brief (hereinafter referred to as the “Proposed Findings™)

on September 23, 1977. On October 3, 1977, the defendant Haswell filed
his reply, alorng with a Motion to Strike pages 37 through 43 of the
Comission's Proposed Findings. 2/ On October 57 1977, this Court entered
an Order directing the attorneys tepresent-ing the Commission in this

* action to answer defendant Raswell's Motion to Strike, "with regard

to the plaintiff's statements and allegations therein and as to why
the Alexander letter was so attached.™ Without any discussion or explana-
tion, and apparently sua sponte, the Court's Order further directed
the Comission's attorneys “to show cause why the Court should not cite
each of them for contempt of court.”

On October 12, 1977, argument was held before the Court on the
question of whether the defendant Baswell should be enjoined from further

2/ Haswell alleged that this portion of the Commission's Proposed
Findings was based on a discussion of a letter, from Donald C.
Alexander, former Commissioner of the Internal Revenue Service,
to Roderick M. Bills, former Chairman of the Commission (herein-
after referred to as the "Alexander letter®), which was attached
to the Commission's submission. :

———— e
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violating the federal securities laws. 3/ On October 20, 1977, the
Court entered judgment in favor of the defendant Baswell.

III. The Court Should Vacate Its Order to Show Cause Dated October 5,
1977

A. The Commission's Attorneys Did Not Act Improperly in Attach-
ing the Alexander Letter to the Commission's Proposed Findings.
That Letter, as the Defendant Baswell was Aware, was Intended
as Legal Argument and Not as Evidence.
At t.he outset, we respectfully point out to the Court that we
are uncertain as to what conduct on the part of the Commission's attorneys
forms the basis for the Court;s Order to Show Cause. As discussed in more
detail below, we are unaware of any conduct by the Commission's attorneys
that was eommtted before this Court that forms the basis for the Court's
Order to Show Cause, ard, the Conmiss_ion's attorneys have endeavored -
to conduct themselves in accordance with established rules of conduct.
while it is apparent that, in some fashion, Commission counsel may have
upset the Court, we are unaware of what conduct may have been viewed as
improper by the Court, and wish to assure the Court that, to the extent
such conduct occurred, it was unintentional and not meant to offend,

or otherwise trouble the Court. Moreover, we are also unsure whether

. t.his Court, in issuing its Order to Show Cause, intended to invoke the

possible exercise of its criminal or civil contempt power. Because

we believe that this Court will agree that there is good reason to vacate
its Order to Show Cause, whatever the original basis for the entry of
that Order, we address the merits of the Court's Order in this memorandum.
In view of our uncertainty respecting the specific conduct that prompted

v

3 Prior to oral argument, the Court denied the Commission's motion
to defer consideration of the merits of the Commission's action
until after the resolution of the issues raised by the Order to Show
Cause, but granted the Commission's request for permssmn to
raise and discuss the Alexander letter without the Court's con-
sidering this conduct to be in contempt of court or in any way
contrary to the intendment of the Court's October 5, 1977 Order
to Show Cause.
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the Court's Order to Show Cause as well as our un‘cettainty respecting
&e naturAe of the contempt tl")ought-to have occurred, in this memorandum
we proceed on the assumption that the Court's concerns were identical
to the considerations cited by the defendant Haswell in his Motion to
Strike pages 37 through 43 of the Commission's brief in support of its
Proposed Findings. 4/ The grounds urged by the defendant Haswell in

support of that motion are:

(1) although the Alexander letter “was in existence prior to
and at the time of trial * * * [i]t was not designated * * *
on the list of documents furnished to the defendant's coun-
sel at the pre—trial® (Motion to Strike, p. 1):

{2) the letter *has never been identified and its materiality
or relevancy has never been established" (1d.):

{3) the letter is "hearsay” (Id.);

{4) although the defendant specifically inquired of counsel for
the Commission whether the Commission would offer expert
testinony on the question of whether certain municipal bonds,
certified by the defendant Baswell as tax-exempt, were in fact
tax—exempt, he was told that no such expert testimony would
be offered (id. at 2);

(5) "the statements made in the [Commission's] Brief allude to
matters clearly outside the record and [are] not supported
by admitted or admissible evidence * * *" (id. at 3); and,
finally,

{6) the Commission's attorneys "may be in violation" of Canon
7-106(c)(1) of the Code of Professional Responsibility, which
proviges:

*(c) In appearing in his professional capacity before
a tribunal, a lawyer shall not: .

"(1) State or allude to any matter that he has no
reasonable basis to believe is relevant or that
will not be supported by admissible evidence.® (1d.)

For the reasons set forth infra, pp. 12-15, if our assumptions
are incorrect, and we have failed in any way to address fully and
satisfactorily to the Court the issues raised by the Order to
Show Cause, we respectfully move this Honorable Court for clari-
fication of the Order to Show Cause sufficient to inform the five
Commission attorneys who were the subject of the Court's Order

to Show Cause of the specific basis for the charge of contempt,
and the type of proceeding in which they are involved. Of course,
we would welcome the opportunity to submit a further response.

e L e g 3 T
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Each of the points raised by the defendant Haswell in support
of his Motion to Strike thus assumes that the Commission's attorneys

were attempting to make improper evidentiary use of the Alexander letter.

s

As the Commission clearly stated in its Proposed Findings, however,
this letter was not in evidence and it was not intended that it be placed
in evidence; it was, rather, offered to the Court for its consideration,

in connection with the legal argument advanced by the Commission, “as

Jaasa

an expression of the position taken by the Comissioner of Internal

1 Revenue on matters discussed in the letter.™ 5/ Although the defendant
i . Raswell further implied by his Motion to Strike that he had been denied
A access to the Alexander letter (see Y1 of the defendant's Motion to

.1 Strike), that government counsel had somehow deceived him (id., 14),

or that government counsel had violated their ethical or professional
- responsibilities in some manner (id., ¥6), these contentions are without
PR merit. As Mr. Haswell himself admits,

"the letter has been a focal point in this case

ever since its existence was first made known

to defendant as an exhibit to and source of

extensive argument in the SEC's memorandum in

support of its motion for preliminary injunction.

: It was the first of the [Commission's] exhibits
1 sought, copied and researched by Baswell.” 6/

The defendant has thus had actual possession of the letter since May 3,

v 1977, the date when the Commission's complaint and motion for preliminary

' ' injunction against him were first filed. Moreover, the Commission's attorneys
: have not in any way attempted to mislead defense counsel. When guestioned

whether the Commission would offer expert testimony or other evidence

2y "to support the SEC's contention that the defendant's opinions were
23 false and fraudulent,® Commission counsel correctly "stated that no

such evidence would be offered ® ¢ £, And no such evidence was offered.

N 5/  Proposed Findings at p. 37 n.2.
< &/ Kotion to Strike, p. 2 (emphasis added).

13
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The Commission did not attempt to place the Alexander letter
in evidence because it is not evidence. Rather, it is an informal expres-—
sion of opinion by Mr. Alexander as to how the Internal Re\;enue Service .
would construe a certain section of the Internal Revenue Code which is
in issve In this case. Pederal courts properly may afford consideration
to an informal expression of opinion on a legal question involving inter-
pretations of a statute by the agency charged with administering and
interpreting the statute in question; moreover, when counsel is aware
of such interpretations, it is consistent with his responsibility to
the courts to call such expressions of views, in whatever form, to the
court's attention. Indeed, the practice has been considered and endorsed
by the Supreme Court. For instance, in Rosado v. Wyman, 397 u.s. 397,
406~407 {1970), the controvérsy involved the compatibility of a provision
of state law with the Sogial Security Act, adninistered by the Department
of Bealth, qucatmn and Welfare. The petitioners argued that neither

~: the doctrine of exhaustmn of administrative remedies nor the doctrine

- \E—w— P

of pnmary Junsd1ct1on should apply, under the facts of that case,
to deprive the federal district court of jurisdiction. The Court agreed
and stated:

"That these formal doctrines of administrative law
do not preclude federal jurisdiction does not mean,
however, that a federal court must deprive itself

of the benefit of the expertise of the federal agency
that is primarily concerned with these problems.
Whenever possible the district courts should obtain
the views of BEW in those cases where it has not set
forth its views, either in a regulaticn or published
opinion, or in cases where there is a real goubt as
to how the Department’s standards applx to the parti-
cular state regulation or program.*

The Supreme Court also referred, in Rosado, to its opinion in South-
western Sugar and Molasses Co., Inc. v. River Terminals Corp., 360 U.S.

411, 420 (1959), in which it stated that, simply because an issue was
®onc appropriate ultimately for judicial rather than administrative

resolution, * * * docs not mean that the courts must therefore deny them—
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selves the enlightenment which may be had from a consideration of the
relevant * * * facts whiEh the administrative agency charged with the
regulation of the transaction * * * is peculiarly well equipped to mar-
shall and initially to evaluate.” 357 U.S. at 407 n.9. 7/

Moreover, federal district courts have often requested counsel
to make inquiries of appropriate federal agencies when the interpretation
of camplex and specialized laws and regulations were at issue. The Secur-
ities and Exchange Commission itself is frequently asked to express
its views on a question respecting an interpretation of the federal
securities laws, and provides such views in the form of letters, memoranda

and legal briefs. In Pargas, Inc. v. Empire Gas Corp., 423 F. Supp.

199, 239 (D. Md., 1976), affirmed, 546 F.2d 25 (C.A. 4, 1976), the

court indicated that, ®[i)n accordance with the procedure proposed by

Mr. Justice Barlan in Rosado, * * * this court suggested to counsel

that inquiries * * * be made to the Securities and Exchange Commission
and to the Federal Reserve Board.™ In that case, the Commission's General
Counsel apprised the district court of the agency's views on the inter-

pretive questions raised.

Similarly, counsel often, and properly, take the initiative to

‘ request such expressions of views, and to bring them to the attention

of the court if relevant to the issues raised in an action. Not infre-
quently, counsel for private litigants have offered informal expressions
of opinion by agency members or staff when apbropriate to resolve difficult
questions of statutory and regulatory interpretation. 8/ See, e.9.,

Drasner v. Thomson McKinnon Securities, Inc., [Current] CCH Fed. Sec.

L. Rep. 96,080 (June 6, 1977) at 91,885 n.3, where the plaintiffs

¥/ Sce also, Far East Conference v. United States, 342 U.S. 570,
574-575 (1952). .

8/ These opinions can be in many different forms, including but
not limited to letters to private persons, speeches, published
articles, or even cosments reported in news stories.
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.presented to the court, attached to their legal brief, two letters .
authored by members of the staff of the Federal Reserve Board, respond-
ing to private requests for interpretations of the law relating to margin
requirements. One of these staff letters stated, "It should be recognized
that the [statements in tlhis letter] * * * are not representative of
any official or unofficial position of the Board of Governors.® Although
the district court in Drasner accorded these staff letters little weight,
pointing out that "these letters were not addressed to the defendant
berein, and thus f{he] cannot be charged with knowledge of [their] contents
* ® %2, % {t is nevertheless clear that the court did evaluvate the letters,
and did not consider it improper that the plaintiffs had brought them to
the court's attention.

These expressions of .;gency opinion are offered to a court not

for evidentiary purposes, and not to establish what the relevant facts

of the case are, but as legal argumentation, for the purpose of “pro~

-

ducing a pen:suas'ib‘l;i’»_t * % on the part of the tribunal, as to the truth

b Y

"&w’a"brb_ijbsition * 2% Of Jay ¢t ® % " See J. Wigmore, Anglo-American

System of Evidence, §1 (34 ed. 1940), p. 3. They are, therefore, not

evidence and, we respectfully submit, the actions of the Commission‘s
- attorneys in bringing the Alexander letter to this Court's attention
- by attaching it to the Proposed Findings should not in any way be deemed
to have been improper.
B. Even Assuming that It was Incorrect to Attach the Alexander
Letter to the Proposed Findings, the Actions of the Commission's
Attorneys Should Not be Deemed to Have Been in Contempt of
the Court. The Commission's Attorneys Acted Throughout in
Good Faith and in a Fully Disclosed Manner. Moreover, the
Defendant Haswell was Aware of the Intended Use to Which the
Alexander Letter Would be Put.
Even if the Court should deem the actions of the Commission's
attorneys in attaching the Alexander letter to the Commission's Proposed
FPindings to have been in error, their actions should in no way be construed

as being In contempt of the Court. As indicated, supra, there were com-
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pelling reasons to believe that the use made of the Alexander letter was.

entirely proper. And, the defendant Baswell has not been prejudiced

N e € e 0

by the use of the Alexander letter in any way; as we have seen, he has
known of the existence of the letter since May 3, 1977, and thus has
had ample opportunity to challenge its authenticity or raise any other
objection he may have had to its use in this action. Moreover, if the
i use made of the Alexander letter was in any way improper, the Court
[ may simply disregard it. Accordingly, the Court, in response to the

defendant's Motion to Strike, was capable of providing him with any
i relief to which he may have been entitled, and we respectfully submit
. that there is no need to resort to use of the Court's powers of contempt. 9/
i In any event, the ac_tions of the Conmiss'ion's attornéys shoqld
not reasonably be construed }as an affront to this Court such as would
warrant the exercise of t;ge Cqurt's powers of contempt. ‘In this regard,

18 U.5.C. 401 defines the natﬁre and scope of the contempt power of

-
]
Do
GO, TR/

iy

) «the federa.l_cour't_:g;;‘_];g/ It states:

. - ~. o

s/ As noted by Mr. Justice Brennan, in the area of contempt,

*sanctions should be used sparingly and only
where coercive devices less harsh in their effect
- . would be unavailing. In other words, there is a

E duty on the part of the federal district judges
. not to exercise the criminal contempt power with-
] ’ out first having considered the feasibility of the
' . alternatives at hand.”

. - Brown v. United States, 356 U.S. 148, 163 (1957) (dissenting

Y : opinion). See also, Anderson v. Dunn, 6 Wheat. 204, 231 (1821)
] (the contempt power is limited to the "least possible power ade-

quate to the end proposed”): In re Michael, 326 U.5, 224, 227

k (1945); In re McConnell, 370 U.S. 230, 234 (1962). What is true

e of criminal contempt is no less true of civil contempt; where

L the purpose of the civil contempt is to force compliance with a
- = court order, the court "must then consider the character and
. 1 magnitude of the harm threatened by the continued contumacy, and

. the probable effectiveness of any suggested sanction in bringing
- about the result desired.® United States v. United Mine Workers,
Ny 330 U.S. 258, 304 (1947).

10/ - The predecessor of this statute was enacted to limit the broad
. contempt power granted to the district and appellate courts by
7 . the Judiciary Act of 1789, 1 Stat. 73. See Nye v. United States,
313 p.s. 33, 45, 50 (1941); Camer v, United States, 35U U.S.
399, 404 (1956).

..
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"A court of the United States shall have power to

punish by fine or imprisonment, at its discretion, -

such contempt of its authority, and none other, as:
(1) Misbehavior of any person in its presence or
80 near thereto as to obstruct the administration
of justice;

(2) Misbehavior of any of its officers in their
official transactions; ’

(3) Disobedience or resistence to its lawful writ,
process, order, rule, decree, or command.* 11/

The last two subsections of this provision are not even arguably
applicable in the circumstances of this case. 12/ With respect to
Section 401(1), the Court of Appeals for the Seventh Circuit recently
reiterated the four elements that must be present in order to justify a
finding of contempt thereunder:

-{1) the conduct at issue must constitute misbehavior;

(2) the conduct must occur in the court's actual presence;

(3) the misbehavior must rise to a level of an obstruction to
the administration of justice; and

(4) there must be an .intent to obstruct.

United States v. Seale, 461 F.2d 345, 366-367 (C.A. 7, 1972). We respect-

fully submit that none of these elements is present in the instant case.

11/  FEmphasis added. 18 U.S.C. 401 applies by its terms to criminal
contempt and it has been "tacitly assumed that §401 operates
as a limitation of the power of federal courts with respect to
civil contempt actions.™ Wright, et al., "Criminal and Civil
Contempt in Federal Court,” 17 F.R.D. 167, 169 (1955), citing
Raymor Ballroom Co. v. Buck, 110 F.2d 207 (C.A. 1, 1940); Pen—
field Co. v. Securities and Exchange Commission, 330 U.S. 585
(1947). Thus, only actions coming within the parameters of this
Section can serve as the basis for a finding of contempt—a basis
which we believe to be absent in this case.

12/ Section 401(2) does not apply to attorneys appearing in a repre-
sentative capacity, but to officials in the employ of the Court.
Cammer v. United States, 350 U.S, 399, 405 (1956); Green v. United
States, 356 0,5, 165, 171-172 (1958); Foley v. Connelie, 419
F. Supp. 889, 893 (S.D. N.Y., 1976). And, since no disobedience
to any order of the Court is involved, Section 401(3) has no
application. L.
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¥hether or mot conduct amounts to "misbehavior™ depends upon whe-
ther the conduct in question is "inappropriate to the particular role

of the actor, be he judge, juror, party, witness, counsel or spectator,®

I13. at 366. Moreover, even if such misbehavior is present, it must

Create an "actual obstruction in the courtroom,® In re McConnell, 370
U.S. 230, 236 (1962), effecting an “immediate interruption" of the
court's business, In re Michael, 326 U.S. 224, 227 (1945). The court
in Seale added that not just ®"any interruption® would justify a finding
of contempt, “for trials are by nature adversafy and contentious, and
few proceed without some form of interruption.®™ 461 F.2d at 369. Rather,
the contempt power was designed not to “"stifle the search for truth»
through adversary proceedings * * * [but] * * * to preserve it by punishing
actual, material obstruction of these proceedings.® 461 F.2d at 369. 13/
The conduct of the Commission's attorneys in this case does not
satisfy any of the critera relevant to a finding of contempt. For the
reasons stated supra, the conduct did not constitute misbehavior, and
certainly not intentional misbehavior. The conduct did not occur in
or near the physical presenée of the Court, 14/ nor did it result in

13/  As the Seventh Circuit remarked, it is easier to state what conduct

“does not rise to the level of an obstruction®™ than to affirmatively
* define it. 1In this regard, the Court of Appeals for the Fourth
Circuit has held that actions taken by counsel “under a mistaken
view of the law do not constitute contempt of court,” unless
ocounsel persevers in his mistaken point of view, contrary to the
rulings of the Court, to the point that it constitutes improper
oonduct obstructing the work of the court. Sprinkle v. Davis,
111 P.2d 925, 930 (C.A. 4, 1940). We would suggest that the same
reasoning applies to an attorney who mistakenly, but in good
faith, places before the Court material in support of legal
arqumentation which should pot have been c1ted——a1though, as
noted, supra, we do not believe that the Commission's attorneys
acted incorrectly in bnngmg the Alexander letter to the attention
of the Court.

14/ The phrase "so near thereto as to obstruct the administration of
Justice® indicates that the misbehavior must be

*in the viciﬁity Of the Court * * *, It is not
sufficient that the misbechavior charged has same

"{footnote continued)
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any obstruction to the administration of justice;-nor was there any
intent to so obstruct the Court. We are unaware of any case in which
a finding of contempt has been based on the contents of a pleading filed

with a court.

IVv. Motion for Clarification

We are hopeful that the above response has fully addressed and
allayed the Court's concerns regarding this matter, and that the Court

14/  (continued)

direct relation to the work of the court. ‘Near'

in this context, juxtaposed to 'presence,' suggests
physical proximity not relevancy. In fact, if the
words 'so near thereto' are not read in the geograph-
ical sense, they came close * * * to being surplusage.
There may, of course, be many types of 'misbehavior®
which will ‘obstruct the administration of justice’
but which may not be 'in' or ‘near' to the ‘presence
of the court.‘*”

Nye v. Unjted States, 313 0.S. 33, 49 (1941). Reversing a finding
of contempt in connection with the efforts of the petitioner

to exert undue influence to induce the administrator of an estate
to dismiss a suit, the Court stated:

"The fact that in purpose and effect there was an
obstruction in the administration of justice did

not bring the condemned conduct within the vicinity

of the court in any normal meaning of the term. It was
not misbehavior in the vicinity of the court dis-
rupting to quiet and order or actually interrupting
the court in the conduct of its business.”

373 U.S. at 52. Other cases affirm that only contumacious conduct
occurring in the presence of the court while the court is in
session may serve as the basis for a contempt citation. See,

e.d., Farese v. United States, 209 F.2d 312 (C.A. 1, 1954) (hallway
outside courtroom); United States v. Peterson, 456 F.2d 1135

(C.A. 10, 1972) (threats by narcotics officer to criminal defendant
in hallway adjacent to courtroom immediately after hearing);
Froelich v. United States, 33 F.2d 660 (C.A. 8, 1929) (letter

to special assistant to Ohio Attorney General impugning integrity
of presiding judge); Kirk v, Upited States, 192 F.2d 273 (C.A.

9, 1911) (acts occurred several blocks from courthouse); United
States v. Welch, 154 F,2d 705 (C.A. 3, 1946) (improper gquestioning
of jurors away from courthouse); May v. American Machinery Co.,

116 F. Supp. 160 (D. Wash., 1953) (advertisement in national
magazine describing harmful effect of excessive awards by juries):
Schmidt v. United States, 124 F.2d 177 (C.A. 6, 1941) (affadavits
filed in clerk's office}.
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will grant the pending motion to Vacate the Order . to Show Cause. In
the event that the Court does not grant the motion to vacate at this
. time, however, we respectfully request that the Court provide clarification
‘ of its Order to Show Cause, sufficient to enable the Commission's attorneys
1 to know what the charges against them are and what type of contempt
proceedings the Court has instituted. In particular, we seek clarifi-
cation with respect to the following points:

{1) the specific acts or omissions that form the basis of the
contempt charged; .

; {2) whether the alleged contempt is viewed by the Court as a
i charge of criminal or civil contempt;

] (3) the type of relief which the Court anticipates it may grant
’ as a result of these proceedings; and

(4) the procedure by which the alleged contempt will be prose-
cuted

It is essential that a person charged with contempt be given

PR notice which informs him as to whether the charge is one of civil or

3 criminal contempt. The need for a clear designation arises from the
requirement that fundamental fairness be afforded one charged with such

an offense, and from the critical differences irf the trial and adjudication
. of the two types of charges:

. ®In a proceeding as for criminal contempt, the
R . defendant-respondent must be accorded all the
. protections due one standing a traditional trial
- . of a criminal offense charged by indictment. One
important substantive requirement is that the
: respondent is presumed to be innocent and must
2o be found guilty. More than that, that finding
R requires evidence showing guilt beyond a reason—
able doubt., * * *

ST *In addition the distinction is important in pro—
- cedural consequences such as, for example, the
S mode and time of appeal * * *.%

ST Cliett v. Bammonds, 305 F.2d 565, 569-70 (C.A. 5, 1962) {citations omitted). 15/

15/ "Here we unable to determine whether this judgment of contempt
. was of a civil or criminal nature, we would have to reverse on
, that ground. No judgment of contempt that is unclear as to its
- civil or criminal nature will be allowed to stand.® Lewis v.
’ S. S. Baune, 534 F.2d 1115, 1119 (C.A. 5, 1976). Sce 2lso Skinner
v. White, 505 F.2d 685, 688 (C.A. 5, 19%4}).

L}
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If the alleged contempt is cr.:iminal in nature, those named in
the Order to Show Cause are entitled to notice stating "the essential
facts constituting the criminal contempt charged and describling) it as
such.® Rule 42(b), Federal Rules of Criminal Procedure. In United States ex

rel. Bowles v. Seidman, 154 F.2d 228 (C.A. 7, 1946), the Court emphasized

that principles of due process require that a show cause order in a con-
tempt proceeding “contain enough to inform a defendant of the nature
and particulars of the contempt charged.® Id. at 230. 16/

Similarly, persons charged with civil contempt are entitled to
know t.hat the proceedings are civil, and to know what specific acts
constitute thé basis for the charge. A person "is entitled to due notice

6f the nature of the proceeding against him—whether of criminal or

. civil contempt.® Parker v. United States, 153 F.2d 66, 69 (C.A. 5, 1946).

As the Supreme Court stated in Gompers:

*This is not a mere matter of form, for manifestly
every citizen, * * * by a mere inspection of the
papers in contempt proceedings ought to be able

to see whether it was instituted for private liti-
gation or for public prosecution, whether it sought
to benefit the complainant or vindicate the court's
authority. BHe should not be left in’doubt as to
whether relief or punishment was the object in
view. He is not only entitled to be informed of
the nature of the charge against him, but to know
that it is a charge and not a suit.*®

22] U.S. at 446 (emphasis added, citation omitted). See also Federal

Trade Commission v. A. McLean & Son, 94 F.2d 802 (C.A. 7, 1938). Entitle-

pent to notice of the essential facts constituting the alleged contempt is
rooted in basic principles of due process and fairness, as evidenced by

analogy with the right of all civil defendants in federal courts to move

16/ See also, Cooke v. United States, 267 U.S. 517 (1925); Gompers
v. Bucks Stove & Range Co., 221 U.S. 418 (1911); United States
v. Hawkins, 501 F.2d 1029 (C.A. 9, 1974), certiorari denied,
419 U.S, 1079 (1974); Yates v. United States, 316 F.2d 718 (C.A.
10, 1963); Cliett v. Bammonds, 305 F.Z2d 565 (C.A. 5, 1962);
U.S. ex rel. Brown v. Lederer, 140 F.2d 136 (C.A. 7, 1944), certi-
orari denied, 322 U.S. 734 (1944); Skinner v. White, 505 F.2d 685,
€89 (C.A. 5, 1974).




-

Vit et LR . '
P O A S S R WO U RN

AL
1

et

. AN e
Cune s v biad Adh iteablen damafink & 1 o

- 15 -

to obtain from the camplainant a more definite statement, if such a statement
is necessary to enable a person to frame a response. See Rule 12(e), Federal
Rules of Civil Procedure. Thus, in a case where respondents were provided
only “vague™ notice of a charge of "fraud on the court,” the Court of
Appeals for the Fifth Circuit noted: ®The proposition that reasonable

notice is one of the indispensible elements of due process requires

o citation.® Skinner v. White, supra, 505 F.23 at 690.

V. Motion for the Appointment of Another District Judge to Preside
Over the Disposition of the Court's Order to Show Cause

In the event that the Court does not grant the pending motion
to vacate at this time, nor clarify its Order as requested above, we
also respectfully request that the Court request the Chief Judge to
appoint another district court judge to preside over the disposition
of the Order to Show Cause. We do not make this request out of any
disrespect for this Court; the reguest, rather, is predicated on the
view that the selection of another judge to preside in a contempt
proceeding must be had if it is appropriate, both for the appearance
of justice and in the interest of the sound admiristration of justice.

Thus, the federal courts, including the Supreme Court, have indicated

,that, where as here, it is not necessary for the court to deal surr‘marily

with a charge of contempt, it is appropriate to appoint another judge
to preside over the disposition of the charge. 17/

17/ It is probably always preferable for a new judge to preside over
a non-summary contempt proceeding, when feasible. Assignment
of a contempt proceeding to a different judge is particularly
appropriate here, to avoid any unseemly appearances. This is
s0 not only for the reasons discussed in the text, but also because
this Court, after having heard a private action involving the
defendant Haswell, and after having assumed jurisdiction of this
action sua sponte, indicated in its Opinion and Order dated October
19, 1977, that the defendant Haswell "has been gravely damaged
by the Comnission's wrongful actions in this case.®™ We respect-
fully wish to assure this Court that this action was instituted
by the Commission (not its attorneys) pursuant to the Commission's
mandate to enforce -and administer the federal securities laws.
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In Johnson v. Mississippi, 403 0.S. 212 (1971), the Supreme Court,

in ordering a new trial on the contempt charge before a different judge,

e mad

particularly emphasized the fact that there was no need for the trial
’ court to exercise its summary power:

i ‘"Instant action may be necessary where the mis-
behavior is in the presence of the judge and is
known to him, and where immediate corrective steps
DR are needed to restore order and maintain the dig-

a nity and authority of the court * * *, But, there
was no instant action here, a week expiring before
removal of the case to the federal court was scught.®

- 403 U.S, at 214, 18/ In this case, the Court, in requiring a response
within twenty days of its order to show cause, has effectively estab-

lished that, even if contemptuous conduct did occur, this is not a case

. & in which summary action is required. As has been noted, "* * * it appears
‘? from what the Supreme Court }did say lin Johnson v. Mississippi, supral,
. that it is moving tovard a per se rule requiring another judge to sit
g '.j in every case vhere the conteir;pt citation is deferred until after trial.™ 19/
) 1 V There, the_oourt held, in a case involving a lawyer cited for contempt

e \. T e - -

durmg a trial, t.hat

18/  In Johnson, allegations of bias on the part of the trial judge
. provided an alternative basis for the decision as well.

. 5 . Pennsylvania v. Mayberry, 400 U.S., 455 (1971), also illustrates
S the direction which the Supreme Court is taking in this area.
.o ) That case concerned a defendant who acted as his own counsel

; 51 and who, during the course of the trial, made insulting and dero-

N gatory comments to the trial judge. The judge refused to become
embdroiled in controversy with the defendant and, following the
entry of the jury's verdict, found the petitioner guilty of contempt
and sentenced him,

= The Supreme Court, however, held that where personal attacks
i occur, a judge should be presumed to be disqualified, and the

- case should be decided by a different judge. Although Mayberry
Lt can, of course, be readily distinguished from the situation here,
where no personal attacks on the Court were made, the case suggests
strongly that a judge should not preside over the disposition
o7 : of his own charges of contempt, "where the delay [due to the
referral of the case to another judge] may not injure public
- or private right * * #,* Cooke v. United States, 267 U.5. 517,
o 535 (1925). .

L1y Je v. Kurz, 192 N.W. 28 594, 602 (Mich. Ct. App., 1571).

]
TR
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®although the judge who sat in this case may not

- have been constitutionally barred from sitting
because in this case Walter Kurz did not at any
time personally insult or attack the judge in any
way whatsoever, the sound administration of justice
requires in the light of the Mayberry rule, that
in every case where a judge defers consideration
of a conterpt citation until after the conclusion
of the trial the charge must be considered and
heard before another judge." 20/

This salutary rule would obviate what would otherwise be an anomaly,
namely, that a blatantl); contumacious defendant would have a greater
assurance of judicial impartiality than a person whose conduct was only
slightly offensive to the court or an attorney whose representation of
his client only slightly exceeded the permissible bounds of appropriate
advocacy. The procedures afforded each should be equivalent, and the con-
sideration of \'vhether thé txia.l'judge was 'impértial" or "embroiled,”
whether the attacks uéon him were "personal,® and whether the judge became
an active “combatant,® are essentially not relevant. If an uninvolved,
and therefore unquestionably impartial, judge decides the case, the inquiry
may then be focused where it should, on the conduct of the accused contem-

nor. As the court noted in People v. Kurz, supra, 192 N.W. 2d at 603

{emphasis added):

- "It is not in the interest of the sound adminis~
tration of justice to encourage persons charged
with or convicted of criminal contempt to search
the transcript * * * and attempt to demonstrate
that the trial judge acted out of personal ani-
mosity, or became personally embroiled, or that
his objectivity can reasonably be questioned ¥ * ¥,
In cases such as this, where there is no personal
attack on the judge, where the question of his
personal involvement in the controversy is doubt-—
ful, he should be able to disqualify himself with-
out having to declare that there is a reasonable
question about his objectivity, and we should be
able to dispose of these cases without having to
make an inquiry concerning the objectivity of the
judge. Nor do we think it to be in the interest
of justice to allow those gdefendants who person-
alized their attacks and are the most abrasive
a trial before another judge, while denying a

20/ 192 N.W. 3d at 602-603 (emphasis added).

-
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- trial before another judge to a lawyer who has
- conducted himself decorously and who is charged
; with having transgressed the bounds of permissible

advocacy.*®
As pointed out by Mr. Chief Justice Burger, the matter "relates * * #

, to a question of procedure® and " [should) not reflect on [the judge's)

performance.” Pensylvania v. Mayberry, supra, 400 U.S. at 469.

Accordingly, unless the Court determines to vacate its Order to
Show Cause at this tine,' or, failing that, unless the Court for the
reasons indicated supra, at pages 12-15, provides clarification of the
Order to Show Cause sufficient to enable the Coamnission's attorneys -

LT

to determine the nature and basis for the charges of contempt made against
" them, it is respectfully requested that the Court request the Chief
Judge of the United States District Court for the Western District of

b .

Oklahoma to appoint another judge to preside over the disposition of

.vj the Order to Show Cause. == ..~
" ~VIII. Conclusion
) ; ; \“‘“@* It is submi'tied that the Commission's attorneys committed no
at misbehavior suéh as would warrant a finding of cfntempt or the imposition
of any sanction. Accordingly, it respectfully reqguested that the Court's
. Order to Show Cause dated October 5, 1977, be vacated.
: . In the event that the Court determines not to vacate the Order

to Show Cause, it is respectfully requested that the Court supply clari-
" fication of its order, in respect to the matters set forth above at pages
12-15, sufficient to enable the Commission's attorneys to answer the

charges.

Finally, -should the Court determine neither to vacate its Order

. to Show Cause nor to clarify that Order it is further requested that

———————— ey e T
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the Court request the Chief Judge of the Court to appoint another judge
to consider what disposition of the Order to Show Cause should be made.
Respectfully submitted,

/ .
P A

General Counsel

T N Sebongs [rs

JAMES H. SCHROPP
Assistant General Counsel

Ak S. BLL.

‘THEODORE S. BLOCH
Attorney

Securities and Exchange Commission

Washington, D.C. 20549
Telephone (202) 376-7158

Dated: October 25, 1977




