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UNITED STATES DISTRICT COURT GSTERE (F porsit
CINTRAL DISTRICT OF CALIFORNIA ( ; ¥
J/

UNITED STATES OF AMERICA,
Plaintiff,
vs. No. CR 78=148-RMT

RUTH HANDLER, et al., ORDER

Defendants.
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This Matter came before the court on June 27, 1978, uson
defendants Ruzth Bandler and Seymecur Rosenberg's joint moticns
to dismiss all or some of the Counts alleged in the Indictment.
All submissions of the parties having keen read and considered,
as well as oral arguments having been heard, this ccurt denies
the following motions to dismiss:

1. Counts One through Ten for violations of due process,
focusing particularly on government misconduct, o wit:

a. the improper delay in seeking an Indictment and

the resultant prejuéice to then,

b. the unconstitutional procedure in the agpointment

and use of Special Counsel, and |

€. the improper use of a civil investigation solely

to obtain evidence for a criminal proceeding.
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-Counts Six through Nine for inprcoper venue under
of

Counts One thzcuéh Ten on the basis that the statuyte of
limitations bars prosecution for any offenses committed |
more than five years prior to the Indictment. 18 U.S.C.
$3282,

¢ounts One through Ten on the grounds of an improper
extension of the grand jury without good cause. Rule §,
Fed.R.Crim.P.; Rule 16, Local Rules of C.D.Cal.

Counts Six through Nine as (a) inapplicable to Section 24
of the Securities. Act of 1933 in that the registration
statements filed were not effected and the alleged
misstatements were withdrawn prior to the return of

the Indictment, (b) Counts Six and Zight as Multiplicitous
of Counts Seven and Nine, and (¢) Counts Seven and Nine

as Duplicitous.

Section 24 of the 1931 Securities Act. 18 U.S5.C. 83232,
Counts Two and Three as Multiplicitous of Count Qne.
Counts Four, Five and Ten as failing to charge an cfiense
in that the major element of xnowledge is ncot alleged,
The words "post-effective"” are ordered t0 be stricken

from the Indictment, pursuant- to Rule 7(d), Fed.R.Cria.?.

Dated:

RC3IZRT M. TAXASUGI
United Szates Distriets Cours Judge
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UNITED STATES DISTRICT COURT AiG S - 1978

CENTRAL DISTRICT OF cm::-*op.vm,&é&

CNITZID STATES QOF AMERICA,
Plaintiff,
vs. Nc. CR 78=148=-RMT

RUTH HANDLER, et al., QRDER

Defendants.
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This Matter came tefore the court on Jume 27, 1978, uzcen
defendant Seymcur Rosenbexg's mction to dismiss all counts
alleged in the Indictment charging defendant of conspiracy
to violate certain security laws and of aiding and akexting
substantive crimes allegedly committed pursuant to said
conspiracy.

All submissions of the partﬁes having teen heazd, it is
hereby ORDERED,.ADJUDGED, and DECREED in ac:oréan;e with the
opinion filed this date that said motiocn to dismiss all couats
of the Indictment a&ainst defendant Seymcur Rosenberg is

denied.



SR
[\ I Y & )

v ® I O O, S~ N MM

DN NN N NN M e s

Dated:
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.’ «@ga.se

ROBERT M. TAXASUGI
United States District Court Judge




W O I O R S~ A NN M

o o
» O

13
14

-«

16
17
18
19
20
2l
22
23
24
23
26
27
28

RUTH HANDLER, et al.,

FICED

CNITED STATES DISTRICT COURT QLERK, U, & =rtrvar cener

CINTRAL CISSRIOT 05 eatiiron,
- CENTRAL DISTRICT OF CALIFORNIA ; ;jbfykﬁéﬁ

U

UNITED STATES OF AMERICA,

Plainfiff, No. CR 78-148=-RMT
vs.
OPINION

Defendants.
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BACKGROULYND

Cn February 16, 1978, the United States Grand Jury returned
an Indictment charcing defendants Ruth Handler (Zandler), Seymour
Rosenkerg (Rosenberg), Yasuo Yoshida (Yoshida), Gloria Bilii.gs
(8illings), and Paul Ashcraft (Ashcraft) with conspiracy to
violate certain security laws and/or for substantive crimes
allegedly committed pursuant to said conspiracy. All delendants
were, during the specified times? employees and/or officers and/or
directors of Mattel, Inc. (Mattel).

Defendants Handler and Rcsenkberg have kbeen indicted on 2all of
the following ten Counts%/ the other three defendants, while
named as unindicted co-conspirators on Count One, were oaly
indicted on Count Four:

I. CONSPIRACY: ¢o commit certain offenses in violation

of the laws of the United States. 10 U.S.C. 8371.
- 1.
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II.

|
E III.

VI.

VII.

RIS

VIII.

IX.

MAIL FRAUD: for material misstatements in the

Annual Report of fiscal year 1573. 18 U.S.C. S1341(2).
MAIL FRAUD: for material misstatements in the Annual
Report of fiscal year 1974, 18 U.S.C. 81341(2).
MATERIALLY FALSE AND MISLEADING STATIMENT knewingly

1S
made and caused to be made, on Mavy 2, 1973. 15 U.S.C. .

8878m(a) (2), 78££ 17; C.R.F. 8240.13(a)-1; 18 U.S.C. S2.
MATERIALLY FALSE AND MISLEADING STATEMENTS: knowingly
made and caused to be made, on May 3, 1978, 15 U.S.C.

8878m(a) (2), 78££f 17;C.R.F. 8240.13(a)-1; 18 U.s.C. S82.
MATERIAL MISSTATEMENT IN REGISTRATION STATEMENT:
knowingly filed with the SZC on May 16, 1973. 15 U.Ss.C.

877x; 18 U.s.C. S2.
MATZRIAL MISSTATEMENT IN REGISTRATION STATIMENT:

knowingly filed with the SZC on Mav 16, 1973.

15 U.S.C. $77x; 18 U.S.C. £2.

MATERIAL MISSTATEMENT IN AMESNDMENT TO REGISTRATICN
STATEMENT: £iled on October 29, 1373. 15 U.S.C.
$77x; 18 u.s.C. $2.

MATERIAL MISSTATEMENT TO AMENDMENT TO REGISTRATION
STATEMENT: £iled on October 29, 13973. 15 U.s.C.
817X; 18 U.S.C. 82.

TRANSMISSION OF FALSE INFORMATION TO A FEIDEZRALLY

INSURED BANK. 18 U.s.C. 81014.

Defandants Yoshida, 3illings and Ashcraft have entered pleas
of guilty to certain portions of Count Four and are awaitiag

sentencing.
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Defendants Han%ler and Rosenberg have filed seven joint
motions to dismiss all or some of the Counts alleged in the
Indictment. Said motions are to dismiss:

1. Counts One through Ten for viclation of due process,

focusing particularly on government misconduct, %o wit:
a. the improper delay in seeking an indictment and
the resultant prejudice to them;
b. the unconstitutional procedure in the appointment
and use of Special Counsel; and
c. the improcer use of a civil investigaticn solely
to obtain evidence for a criminal proceeding.

2. Counts One through Ten on the basis that the Statute
of Limitations bars prosecuticn for any offenses
committed more than five years prior to the Indiciment.

3; Counts One through Ten on the crounds of an improger
extension of the grand jury without good cause.

4. Counts Six through Nine as ina;pliéable £3 Section 24
of tHe Securities Act of 1333 in that the registration
statements filed were not effected and the alleged
misstatements were withdrawn prior to the‘re:u:n of
the Indictment. b

5. Counts Six through Nine as improgerly beiore this court
under Section 24 of the 1933 Securities Act in that the
proper ven&e is fouﬂé in the District of Columbia.

§. Counts Two and Three as multiplicitous of Count One.

7. Counts Four, Five and Ten as failing to charge an

offense in that knowledge is not alleged.

e A e e =
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Defendant Rosenberg singularly files a motion to dismiss all
counts on the grounds that he effectively withdrew from any
caonspiracy alleged in Count One and that he lacked the regquisite
kacwledge and intent to aid and abet the commission of the crinmes
alleged in Counts Two through Ten.

Five major factual settings need mention to establish a
prorer background for these pretrial motions. Additional facts
will be introduced where appropriate under the specific motion

as discussed.

1. SEC investication and subsecuent Judgment

and Qrder of Permanent Injunction and

Ancillary Relief.

On Fébruary 5 and 23, 1973, Mattel released to the
Securities and Exchange Commission (SEC) two inconsistant state-
mensts recarding i-ss fihancial affairs for the fiscal yearcs o2
1370-1972. On June 13, i973, the SEC met with Matiel regresen-
tasives to discuss the inconsistencies. A preliminary SZIC

investigation followed which resulted in an orxder issued on

January 24, 1974, authorizing a formal investigation of the affairs

of Mattel., Potential securities violations commisted by Mastel
were discovered during the investigation.

The SEC and Mattel disposed of this matter through a
Complaint and Consent Decree £iled on August 4, 1374, in the

District Court for the District of Columbia. SEC v. Mattel, Inc.,

Civ. Action No. 74=-2958. A Judgment and Order of Permanent
Injunction and Ancillary Relief was entered on August 5, 1974.
Mattel, its officers and employees were enjoined under penalty of
contenpt, from further viclation 5: the securities laws. Mattel

- 40
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1| was additionally required to establish an “Audit Committee™ and

2| a "Litigation and Claims Committee” with a ﬁajority membarshin

3! of new directors approved by the SzC.

4| 2. Mattel's internal investigation and

S final Second Amended Judgment and

6 Ancillary Relief. |

7 Subsecquent to the Judgment, Mattel conducted an.inte:nal

8|| investigation of its affairs, and discovered additional potential

9|l securities violations. Mattel voluntarily reported these findings
10} to the SEC. Th-e SZC and Mattel agreed to reopen the civil liti-
11| gatiod and to amend the initial Judgment to accsunt for these

123 additicnal findings. On October 2, 1974, the District Court for
13} the District of Columbia provided further relief in an Amended
14% Consent Judgment and Order of Permanent Injunction and Ancillary
15| Relief. The relevant portion of the Judgzent included :the
165 appointment of Special Counsel by Matiel with the asproval of the
17; court and the SZC (Para.VIII(2)). Speéial Counsel was oxrdered
183 to investigate securities violations allegced in the SZC ceomplaint
19| (Para.VIII(l)) and to initiate civil action against any individual
20 || violator either personally or on béhalf 0f Mattel. Sgecial Coﬁnsel
21|l was also ordered to investigate zdditional matters which, in his
22 || or her discretion, were necessary. A Report was éo be ccmpiled by
23 || Special Counsel based upon his or her complezed findings. This
24 was to be subsequen;ly submitzed to the court and to the SEC
25| (Para.VIII(2)). Special Counsel was authorized to approach the
26| court- for any orders he or she may recuire to compel testimony of :
27| employees of the company. Orders were not to be issued in vicla=- !
28 || tion of consti;utional rights (Para.XIV). On November 2§, 1974,

S.
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this case was transgerred to the Central District of California,
where the District Court upheld the provisions.in a Second
Amended Judgment. The court additionally reserved the power to
grant orders to comply with Special Counsel's investigation,

On March l4, 1877, in Handler v. Securities & Exchange

Commission, 430 F.Supp. 71 (C.D. Cal. 1577), the court

upheld the Special Counsel procedure in the Second Amended
Judgment.

3. Special Counsel investigation

and subsequent SZC oprocedure,

On January 9, 1975, Seth M. Hufstedler, Esq., was
appcintéd by Mattel as Special Counsel, apgroved by the SzZC
anéd by the court. On November 3, 1875, after a nine-mecnth
investigation, Special Ccunsel compiled and stbmitted a Repors
based uzen his findings. He submitted the Re;cE: to the
SEC and to the c¢ourt as ordered. Prior %o the ccmmencement
of his investigation, Special Counsel met with the SEC
several times to discuss the investigaticn. The SZC released
to Sgecial Counsel all files regarding its previous Mattel

encounters to aid in Special Counsel's court-crdered

investigation.
Informal methods of investigation were emplcyed by Special
Counsel during his interviews with emplcyees of the company.
Sgecial Counsel purﬁosely c:éated a2 nonthreatening aitmosphere
conducive to full, voluntary and reliable disclosures. Sgecial
Counsel recorded interviewee statements in a conclusory o

based upon his good faith impressions o the interviews. These

summaries formed the basis of Special Counsel's £final conclusions

6‘
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contained in the Report.

Afrer the investigation, Special Counsel submitted these
notes and other findings, in addition to his Report, to the SEZC.

In late November of 13575, two weeks after the SEZC received
the Report from Special Counsel, the SEC submitted a copy of the
Report to the United States Attorney's office for criminal
prosecution.

From January, 1975, until June,6 1576, the United States
Attorney did not attend to this case. For nine months,
covernmental energy was focused upon two unrelated criminal
trials.

On July 14, 1976, the United States Attorney received the
prosecutorial memorandum. This was six months after it had been

requested. On July 21, 1976, the United Stazes Attornev and the

: SZC met regarding staffing for the investiga-ion of this matter.

4. Criminal investicatizn kased

on Special Counsel Rezcrk,

for seven months, from August, 1976, until Februazy, 1377,
the Assistant United States Attorney interviewed grand jury
witnesses. On February 4, 1977, the grand jury was impaneled with
a maximum tenure, absent an extefision, until August 4, 1377. Tour
months later, the grand jury convened for five days to hear
testimony on this case. On August 14, 1977, the Assistant United
States Attorney filed an affidavit reguesting an extension of the
grand jury for "good cause.,”

.On August 31, 1977, an extension was granted until Mazch,
1978. From January through February, 1978, the grand jury heard
from a series of witnesses. The grand 5ury was in session a

. 7.
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total of ten days. On February 16, 1978, thirteen months after eh
grand jury was imparieled, a true bill was returned.

5. Filing of alleced materially

misstated registration statements.

On May 16, 1973, the SEC received two registration
statements filed by Mattel. One statement registered stocks for
an employee stock option plan (Statement No. 47). The other
statement registered stocks for a company stock option plan
(Statement No. 48). Both documents contained language on the
cover page expressly conditioning the effectiveness of
registration upon the filing of future amendments to the SEZC.

On June 10, 1973, the SEC sent Mattel a "comment letter”

which identified material deficiencies in the initial

i registratzion statements pursuant to Section 24 of the Securities
' Acz of 1933. On Octcber 29, 1973, Mat=el advisors £iled amencdment
: to Statements No. 47 and No. 48, declaring the unavailability of

i £inancial figures.

Cn Octcber 6, 1376, after the private SZC investigation and
the submission of Special Counsel's Report, Mattel f£iled an
additional amendment withdrawing the alleged misstated ficgures
included in Statement No. 48 and’the Amendnent to Statement No.
48.

On July 13, 1976, upon the SEC's recuest, Mattel withdrew
Statement No., 47 in.its entiretyv.

On August 4, 1977, the registration cf Statement Nc. 48

was "effected"” and a public sale was authorized.
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DUE PROCESS

A. Prosecutorial Delay

The test for pre-indictment delay as a violation of an

accused's due process rights is set forth in United States v.

Marion, 404 U.S. 307 (1971). Defendant must show not only
improper delay but also specific instances of prejudice to his
or her defense as a result of the delay. '

1. Investigative delav

- is legally justified.

The ten-month delay during which time the Assistant United

States Attorney interviewed potential grand jury witnesses, and

' the sukseguent eight-month delay during which time the grand jury
| convened, were not improper upon the evidence presented to this
i court. Delays, for bonafide investigative purpcses, do not

. deprive defendant o0f due process "even if his defense nmighit have

" been somewhat prejudiced by the lapse 0f time." United States v.

: Lovesco, 431 U.S. 783,796 (1977);.United States v. Pallan, 571

. F.28 497 (9th Cir. 1978); United States v. Mavs, 549 F.2d 670

(9¢h Cir. 1977). A justifiable delay, consistent with the very

fabric of due process, was ably articulated in Lovescs:

"Rather thamr deviating frcm elementary
standards of 'fair play and decency,' a
prosecutor abides by them if he refuses to seek
indictments until he is completely satisiied
that he should prosecute and will be able
to establish guilt beyond a reasonable doubt.

Penalizing prosecutors who defer action for

these reasons would subordinate the goal of

9.
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'orderly exvedition' to that of 'mere

speed.' Smith v. United States, 360, U.S.

1,10 (1959). This the Due Process Clause
does not require, 431 U.S. at 795-796.
(emp, added)

The United States Attorney claims that Special Counsel's
Repart did not set forth sufficient evidence to prosecute. The
return of an Indictment under these circumstances would have been
improper: -

"Law enforcement officers are under no
duty to call a halt to a criminal investigation
the moment they have the minimum evidence to
establish probable cause, a gquantum cf evidence

which may £all short of the amoun: necessary

to supzort a conviction." Hoffa v, United

States, 385 U.S. 293, 310 (l9€68); United States

.V. Marion, 404 U.S. at 325 n. 1l8§.

2, Administrative delav/inacticn

is improoer couvnled with a

stecific showing of prejudice,

The nine-month delay, during which time the Goverament
remained inactive before the institution of any criminal
investigation, was clearly improper and withcut justificaticn.

An additional showing of specific prejudice to defencants,

however, is required to establish a due process claim under Marzicn.

Although the true period under inguiry is but nine montls,
the Due Process claims should not be viewed so simplistically as

10.
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mandating a mere superficial gquantitative count of the calendar
to the exclusion of factors of substance., However, defendants
have failed to sustain their burden of showing how the allsced
loss of testimony, occasioned by dimmed memories, ‘had actually
impaired their ability to meaningfully defend themselves. They
have therefore not established aﬂdue process claim under Marion.

. 2/
United States v. Pallan, 549 F.2d a+ 501.”

B. Special Counsel Procedure:

1. Llecally recocnized as procer

form of Ancillarvy Relief.

The court, within its broad equity powers, may provide
widespread forms of ancillary relief and thereafter, maintain

"continuing jurisdiction”™ to assure ccmpliance with its orders.

. Pozter v. Warner Holding Co., 3283 U.S. 395, 338 (1945): Eacht Co.

v. Bowles, 321 U.S. 321, 329 (1944). 7The acsecintment of Sgecial
Counsel is a legally recognized form of ancillary relief.

SZC v. Heritace Trust Co., 402 F.Supp. 744, 743 (D.Ariz. 1875).

Special Counsel has been approved for curzoses similar to
those set forth in the Second Amended Judgment. S.Z.C. V.

Seaboard Corp., (C.D. Cal.), Lit:-Rel. No. €307 (Sestember 9, 1574)

5 SEC DOCKET 147 (to investigate and pursue causes of actions

alleged in the SZC's complaint); International Contzols Cor3. V.

Vesco, 490 F.2d 1334 (23 Ciz. 1974) cert. denied, 417 U.S. 932

(1974) (to initiate prosecutions for security violations acainst
individual employees of the corporation, to consult with the S=C
in resolving all claims, to obtain approval of 2he SEC and cour:
before settling any claims, and to pursue all pessible claims

. 11. /
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against any individual).

The case of United States v, Bloom, CCH Fed. Sec P96, 340

(E.D.Pa. January 26, 1978)vis analogous to the case at bar,

In Bloom, the National Association of Securities Dealers (NASD)
conducted a private investigation of the defendants in a certain
company. Copies of the products of a private investigation_by
the NASD were submitted to the SEC pursuant to the SEZC's reqguest,
The SEC informally submitted the information to the United States
Attorney. Defendants presented a number of motions to supcress
and to dismiss the criminal indictment of stock manipulation

and mail fraud on grounds similar to the cnes before this court.
The Bloom court denied all motions toc supcress evidence and to
dismiss the case.

This court recognizes the distinction between the NASD in
glggé and Sgpecial Counsel in this case. The NaSD is a2 naticnal
orsanizaticn, fcrmed by the major brokerace firms in the country,
for the very purpcse of policing cempanies. t ccnducks
independent investigaticns and mcnitors many acticns by the firms,
such as personnel terminations cf£ which the SZC is unaware. When
its investigation reveals something egregious, this information
is passed on to the SEC. General rules and procedures are made-
by its members, but it is basically controlled by the securities
indu;try. Special Counsel is not controlled by the securities
industry. Rather, Special Counsel is privately hired by a company.
No general procedural safeguards for investigation are mandated
by law.

Despite this distinction, the self-initiated safaguazds taken
by Special Counsel in this case paralleled those procedures

12.
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recognized by the NASD. The rationale of the Bloom court is thus
applicable to show that the treatment of defendants herein did no
amount to a violation of their constitutional rights.

2. Socially desirable procedure.

Special Counsel was hired by Mattel, approved by the SZC,
and érdered‘by the court:
"to conduct an investigation of
securities practices of the corporation,
- prepare and file the report of a Special
| Auditor, take action upon his or her
findings (with the approval of the board
of directors], and take further action

upon the approval of the board. 1In the

event of any disagreemenx between the

pp———

board of directors and the Scecial Ccunsel,
the Special Counsel was to acply Lo the

Couzt for resolution of the disgute.

e R T

{ Handler v. Securities and Zxchance Ccmmission,

430 F.Supp. at 72.

Specifically, Special Counsel was to: (1) investicate
charges in the Original and Amended Complaint; (2) investigate
matters of conflict of officers, agents, and directors of the
corporation, if any; and (3) determine what action, if anv,
should be brouéht on behalf of the corporacion as a result of
these matzers. Generally, Special Counsel was to investigate
"such other matters as (Special Counsel] shall deem appropriate.”
The specific objectives set forth in the Second Amended

Judgment were not improper in light of the specific facts of

13.
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this case. The appointment of a receiver would have threatened
the viability of Mattel. Mattel's creditors, suppliers, and even
emcloyees, may have looked upaon the appointment of a receiver as
tantamount to a petition in bankruptecy, since the SZC had already
obtained a Consent Decree and Injunction from the company.
Mattel had voluntarily disclosed to the SEC the potential security
violations pursuant to a self-initiated internal corporate
investigation. Self-policing of internal corporate affairs is a
desirable and economical practice for companies to undertake
under these or similar circumstances.
A private investigation does not necessarily raise an
inference of improper governmental activity. The value of
private investigative action for specific purposes, not ctherwise
delecated to a governmental agency, allows the ccmpany to Keep
its own house clean and aveid unnecessary governmental supervisicn.
A viable company, such as Mattel, should ke enccuraged Lo
make agpropriate corrections of iis past disclosures %£9 insure
that the comzany complies with its agreements (Consent Decree)
anéd to prevent future violaticns of securities laws. Thus, the
apcointment of Special Counsel in this case was appropriate.

3. Potentially akusive technigue.

However, the unlimited and open-ended nature of the Special

Counsel procedure set forth in the Second Amended Judsment could

h

have resulted in a potentially unfair and akbusive technique o ;
investigation. The court Order set forth no specific procedurzl
safegﬁards for Special Counsel to follow in conducting his brcad
investigation. The court provided caly that none of the
provisions in the Second Amended Judgment "shall prevent the.

14.
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assertion of any applicable constitutional or lecally recoqnizéble
privilege.™ Thus, Special Counsel retained the aufhority to
investigate SEC matters, without the SEIC procedural safequarzds.
Special Counsel's Report, containing the fruits of this
investigation, was submitted to the SEC in compliance with the
Order. A few weeks later, the SEC submitted the Report to the
United States Attorney for possible criminal prosecution.

4. No violation of due process.

Although the procedures set forth in the Second Amended

Judgment is a potentially abusive mechanism, Spgecial Counsel

"cured" the weakness of the Order. Special Counsel exercised

care and devotion to fairness. Defendants' due srocess rights
were not violated.

The SEC should have conducted an indezendent investigaticn
£z2m the court Qrcer,

Howevexr, Sgecial Counsel, incdepencdent

rovided defsndants with the safeguards that mirzored the

gs

rocedural safecuards provided in an SEIC investigasicn. There

'c

is no evidence of overreaching or coercive tactics employed Ly
Special Counsel to force disclosures. Sgecial Counsel testified
that his summaries of the intervisws were based upon his good

faith efforts to report his conclusions objectively, taking into

consideration the uncertainties reflected in the interviswees'

statements. The Government's subsecuent criminal iavestigaction,
based upon the findings in the Sgecial Counsel Report, sarved

as 2 final "check" upon any possible inaccuracies.

15.
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Constitutional warnings:

The fact that defendants were fully informed of their
constitutional rights and represented by counsel negates any
claim of violation of due process on the grounds of misrepresenta-
tion py the Scecial Counsel procedure.

Special Counsel informed defendants of their right to counsel
at the interviews. Defendants did in fact retain counsel.
Defendants were cautioned of their right to refuse to testify or
to incriminate themselves pursuant to their First and Fifs
Amendment rights. Special Counsel explained the purpose of the

investigation and his intention to compile the interviews into a

. report to be disclosed to the gublic. He warned them that the

statements given might be used to reach a conclusion in the Report
and might be used against ghem. Tﬁe safeguards, which defandants
claim were not provided for by Sceciadl Counsel are nct reguired
in a private SEC investigation, to wit: the rich:t of
cross-examination of witnesses and the right to crzcss-examine
the evidence collected.

These curative safeguards that Special Counsel indezendently
initiatéd negates defendants' contentions that this ;ctentiallg
abusive procedure violated their-due process rights.

Threat of termination of employment:

Defendants also suggest that the "implied"” threat of
termination of emplé}men: if emplovees refused to cocgerate forced
employees to testify. Defendants argue that these "coerced”
statements could not fairly or reliably form the basis of Special
Counsel's conclusions. This argument cannot stand, as the ccur:
Decree specifically mandated the protection of constitutional and

1s.
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other legal rights. Additionally, the SEC, in a private
investigation, could have cobtained a court order for a;y individus
to cooperate fust as Special Counsel had the authority %o do here.

Although Mattel encouraged its employees to cooperate with
Special Counsel, there was no express threat to cooperate.
Mattel's president testified that termination would be determined
upon the particular circumstances of each interviewee.
Additionally, employees were provided their constitutional
privilege to refuse to incriminate themselves. Defendants have
failed to show sufficient "coercicn” by a threat of employment
termination to support their claim,

Settlement of civil suits:

The claim that the need for settlement with the Handlers
and Rosenberg influenced Speéial Counsel's investigaticn alsa
lacks sufficient support. Mattel claarly needed to settle with
defendants Handler and Rosenberg. However, there was no evidence

of any misconduct by Special Counsel in ob*taining evidence which

resulted in a settlement. Settlement is a benefit, not a sanction.

Even if settlement had worked as a sanction, it was not of the

degree to work a constitutional deprivation. 3lcom v. United

States, supra.

Summary

The appointment of Special Counsel in this case was
apcropriate. Special Counsel ogerated in an essentially private
capacity. However, due to the bieadth of the authority granted
to Special Counsel in the Second Amended Jucdgmenk, due process
viola;ions could have occurred. 3Because of the rcle of the S=C
and the cour:t in relation to the Second Amencded Judgment, and

17.
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specifically the SEC's failure %o carry out an independent
investigation during this period, if violations had occurred,
this court would have to consider whether to impute any such
viclations to the prosecution. Fortunately, the self-initiated
standards of fairness and the highly proper course of conduct
exhibited by Special Counsel, as well as his independence, during
the entire course cf‘the investigation, certainly were not

violative of defendants' constitutional rights.

C. Co-terminous civil and criminal investigation
Defendants conténd that Special Counsel's investigation
was an unfair means to obtain criminal evidence. The Report was
submitted to the United States Attorney. The findings contained
in the Report served as the basis for the criminal Indictment.
There is no inherent unfairness in a system which uzpholds the
cursuis of beih civil and criminal remedies. -
"A rational decision whether to
proceed criminally may have to await
consideration of a fuller recozé....
It would stultify enforcement of fzderal
law to require a government agency...
invariably to choose either to forego
recommendation of a criminal prosecution

once it seeks civil relief or to cefer

civil proceedings pending the ultimate
outcome of the criminal trial.” CUrized

States v. Rordell, 337 U.S. 1, 11 (l37Q).

The Supreme Court in United States v. LaSalle National Zank, !

23CrL 3129, No. 77-36353 (June 19, 1578) recognized the imprcger
18.
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procedure of gathering evidence solely for a criminﬁl
investigation. In this case, the court held that the Internal
Revenue Service may not pursue a summons to gather evidence
solely for a criminal investigation. However, the Court notes
the interrelated nature of a civil/eriminal tax fraud inquiry:
"For a fraud investigation to be

soclely criminal in nature would require

an ektracrdinary departure fromiéhe

normally inseparable goals of examining

whether the basis exists for criminal

charges and f£for the assessment of civil

penalties.” Id. at 3133.

Civil and criminal securities inguiries are also intezrzrelated.

wn

The burden of showing an iImproper investicatsicn is upcn %he

4 3

defandant. -United Siates v. FTisher, 500 F.22 683 (3:zx Cix. 1974).

4

In the case at bar, the prior ciwvil litigation was initiall
corszenced in August, 1974, after an SEZC investigaticn that had
uncovered serious violaticns of the securities laws. The
disclosures by Mattel of potential civil violations which led
to the Second Amended Judgment similarly focused on civil
litigation. Special Counsel denied any discussion of a
criminal case with the SEC or with the witnesses that he
interviewed. The evidence he obtained uncovered civil
viclations and was used as a basis for settlament necotiations.
The LaSalle court emphasized that the buréen of showing bad
faith is a heavy one.
"Because criminal and civil £fraud
liabilities are co-terminous, the Sexvice

. 1s.
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rarely will be found to have acted in

bad faith by pursuing the former.®" 23 CzL

at 3134,
Defendants have failed to meet their burden of showing that the
civil investigatiﬁn was conducted in "bad faith" and solely for
the purpose of obtaining criminal evidence.

Conclusion

Defendants' motion to dismiss for violation of their due
process rights is denied. Defendants have not met their burden
of showing specific prejudice caused by prosecutarial delay,
Special Counsel cured the potentially unfair scope and technigue
of the investication set forth in the Second Amended Judgment.
The civil investigation was not conducted solely to obtain

evidence for criminal prosecution.
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STATUTE OF LIMITATIONS

The alleged misstatements which form the basis of Counts Two
through Nine of the Indictment reiterate allegedly misstated
figures for fiscal 1970, 1971, and 1972, or overstate Mattel's
loss in the fiscal year 1973 which is the product of allegedly
improper deferrals of expenses in fiscal 1970, 1371, and 1972.

Degendants' claim that the Government is barred by the five-
year statute of limitations period pursuant to 18 U.S.C. 83282,
since the actual crimes alleged in the Indictmen£ occurred in
the years 1570 through 1972. .

Defendants' contentions are without merit. The five-year
statute of limitations period begins to run from the dates that
reports are filed and mailings occur. ZEZach filing or mailing

is a segarate, distinct offense. United States v. Watkins,

16 F.R.D. 229 (D. Minn. 1854). The affirmative restazement 0%
1970-1972 figures in 1973 is the type of veluntary, deliberate
and deceptive conduct that securities laws are cesicned to
prevent. The purpcse of securities law is to grevent an
misstatement of a material fact that an ianccent investor may
rely upen.

The Indictment herein sets forth a conspiracy lasting through
September of 1374. The conspiracy involved the ongoing acts of

creating and disseminating false financial regorts conceraing

Mattel. Defendants contend that the overt acts alleced in
Counts One through Ten occurred more than five years from.the cate

the Indictment was returned. However, the statements filed in

any alleged conspiracy. Grunewald v, United States, 353 U.S.

21.




e L o
OO P S e

-
-

15|
17|

18
13
20

22
a3
24
a5
28

27 |i

23

WY O 3 O YN

391, 3%6-7 (1957).
The substantive offenses charged in Counts Two through
Nine and the conspiracy charged in Count One, are not barred by

the five-year statute of limitations period.

2.
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‘GRAND JURY EXTENSION

On August 15, ‘1977, the Assistant United States Attorney
£iled an affidavit requesting an extension of the grand jury
for "good cause" pursuant to Rule 6§ of the Federal Rules of

4/
Criminal Procedure” and Rule 16 of the Local Rules of the

Central District of California%/

The major ground for requesting an extension of the grand
jury was to prevent further delay. The statute of limitations
was running. The impanelment of a new grand jury, the

re-presentation of technical data, and the presentation of

additional witnesses would have resulted in unnecessacy delay.

Defendants move to dismiss the Indictment on the ground that

the affidavit was based on mis:ep:esentaticns and misstatements
which resulted in an improper extension of the grand juzy.

This court disagrees. The Assistant Uniteé Statas Attorney
was gquite aware of the time pressures inveclved in the case.
Several counts had.already been lost by the bar of the statule
of limitations. To have reguired that "exgert testimony"” of
technical data be resubmitted to another grand jury would have
resulted in unnecessary delay. The running of the statute ol
limitations period, which would bar prosecuzion of additicnal
substantive counts, constituted "good cause" for én extension.

6/
The motion to dismiss the Indictment as void is denied.
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1 REGISTRATION STATEMENTS
2 (Counts Six through Nine)
3 The secuence of events surrounding Mattel's submission of
4| statements to the SEC which form the basis of Counts Six throuch
5| Nine are as follows:
é On May 16, 1973, the SEC received "registration statements”
7| from Mattel, in accordance with the £iling requirements of the
- 8|| securities laws. Defendants are charged in Counts Six through
9|l Nine with wviclations ©f 224 of the 1933 Act, 15 U.S.C. 877x,
10| which provicdes:
11 "Any person who wilfully...in a
12§ registration statement filed under this
13§ subchapter, makes any untrue statement
14v of a material fact...shall upen conviction
15% be fined not mﬁ:e than $10,000 cr
15E imzrisoned not more than five vears, or
17| both." (emp. added)
18 These statements of Mattel's Employee Stock Purchase Plan
19| (S=C File No. 2-48047) (No. 47) and Mattel's Stock Option Plans
20| (S=ZC File No. 2-48048) (No. 48), containing alleged material
2l misstatemen:s, form.the basis of Counts Six and Seven,
22| respectively.
23 Both submissions include on the facing page "delaying
24 || amendment language” pursuant to SEC's Rule 473 (17 C.F.R.
25| $230.473):
26 "The Registrant hereby amends this
27 Registration Statement on such date or
28 dates as may be necessary to delay its
a 24.
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effective date until the Registrant shall
file a further amendment which specifically
states that this Registration Statement
shall thereafter become effective on such
date as the Commission, acting pursuant

to said Section 8(a), may determine.”

On June 13, 1973, Mattel representatives met with SEC
officials to discuss inconsistent press releases dealing with
the financial status of the company for the fiscal year ending
February 3, 1973. Subsequent to this meeting, on July 10, 13873,
the SEC sent Mattel a letter of comment indicating that material
deficiencies existed in the initial ”registration s:a:emehts”
f£iled. Accordingly, Mattel filed amendments :o these statements
on QOctoker 29, 1973. |

These amendments to Statements No. 47 and 48, which
allegedly contain materially misstated financial figures, form
the basis of Counts Seven and Nine, respectively.

A private SEC investigation in Janmuarzy, 1974, folloyed
Mat=el's initial meeting with the SEC. Cn October 6, 1376,
the SEC received a second amendment to Statement No. 48 which
expressly withdrew the tinancial.statemen:s £or the fiscal years
ending on or before February 3, 13973. On Julyvy 13, 1376, pursuant
to the SEC's request, Mattel filed to withdraw Stazement Ne. 47
in its entirety.

Defendants move to dismiss Counts Six through Nine on tne
following grounds:

(1) the initial filings for the stock plans were
I‘ not "filed" for purposes of 15 U.S.C. 877x;
. 2s.
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(2)

(3)

(4)

()

any alleged mate:ial misstatement included in the
£ilings challenged in Counts Six through Nine was
nullified or cured by the final amendments to
withdraw Statement No. 47 and to cure Statement
No. 48:

Counts Eight and Nine, based upon amendments to
the registration statements, are multiplicitous

of Counts Six and Seven;

the Counts -based upon amendments to the registration
statements are duplicitous because thev improperly
allege what are "pre-effective" amendments to

be "post-effective" amendments; and,

the grand jury did not have evidence of a material

(14

gistratice

o |

element of the offense since the =
statements had nos become eflective.

1. "Piling" for criminal liakilisv

.
—s

curposes are on date received

and not date effectuazed.

Criminal liability for materially misstated registration

statements attaches when the statements are "received” by the

SEC and not when "effectuated.”

Section 24 of the Securities Act of 1933 u;oh which

liability of defendants in Counts Six through Nine is gremised

States:

". . . any person who willfully, in
a2 registration statement filed under this
subchapter, makes any untrue statament of
a material fact [shall be guiltyl.

- 26.
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« « + The £iling with the Commission of a

registration statement, shall be deemed to

have taken place upon the receipt thereocf."

(emp. adaed)

Defendants define "filing,” under this statute for purposes
of criminal liability, as the actual "effectuation" of
registration which authorizes the stocks to be sold. Since
"delaying amendment language” postpones effectuation, defendants
cannot be liable under this statute.

The Government defines "£iling"™ under this statute as the
ohysical and deliberate filing by the registrant manifested by
the receigt by the SEC.

This court agrees with the Government that liability attaches:
upon receigt by the SEZC for a materially false recistration
s:aﬁement. It would be illocical to pzasume that Congress
intencded to allow a csm;any to intentionally subrit a materially
false registration statement without any risk of srosecution.

Welf Cormoratzion v. S.E.C., 317 F.24 139 (D.Ct Cirzr. 1%€3);

Columbia General Int'l. Cors. v. S.E.C., 263 F.24 539 (3th Cir.

1959).

The purpose of permitting "delaving amendment language” is
to promote efficiency. A registrant could request a letter of
comment from the SZC bhefore efiectuation to avoid civil liability
frcm misstatements mistakenly filed. However, the purzose of

this practice does not apply to "willful" and

misséatements.

The delaying amendment languace does nct imnmunize delandants
for criminal liability under 15 U.S.C. 877x.
27.

-
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."To preclude the Commission from
enforcing a rule such as this would be
to say that even a false statement is
beyond the reach of the law if the
registrant recalls his statement before
inguiry can evaluate its truth, falsity

or significance.” Wolf Corporation v.

S.E.C., supra, 317 F.2d at 142.

2. Subsequent withdrawal of misstated

figures: does nat absolve liability

for initial false filing.

Amencments f£iled to correct alleged misstaterments in the

initial registraticn statements by withdrawing the statement or

by curing its defect do not eliminate criminal liability for the

ini:}al £ilings.

The subsecuent amencdnments filed on Oc:obér 6, 1976, and
July 13, 1976, which withdrew allegedly misstated financial
statements for fiscal year 1973 in No. 48 and which withdrew
No. 47 in its entirety, respectively, do not bar the Government
from prosecution for the initial alleged misstatements.

Defendanés contead that byvihe retura of the Indictment on
February 16, 1978, there was no registration statement defective
in any sense in eit?er Statemgnt.

The purpose of the Securities Act of 1933 is to "insure
fair dealing and good conduct-=-at the source=--on the part of
those who seek and obtain the use of the mails and the other

instrumentalities of commerce in the sale of securitzias to the

public.” Resources Corp. International v. S.E.C., 103 F.24 929,

28.
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932 (D.C. Cir. 19139).

To promote this objective, a registrant should not be
permitted to willfully file a false statement and, when charged
with a fraud, withdraw the statement to escape liability.

’ Even if the statement has not yet become effective, and no
shareholder is alleged to have suffered by the sale of these

specific shares, the public suffers from the misconduct. In

Resources Corp. Int'l,, where the registration statement had in

fact been effected, the court rejected the raticnale that since
nc investor was affected, no liability attached.

"In short, we think that Congress in

the enactment of the statute was legislating
in the public interest and not sclely Zfor

E the protection of a potential investor in

i shares of stock. . ." 193 F.28 at 922.

I The ccurt further set forth a test of wi:“dfawal.

". . . the test of the right of withdrawal

is the absence of prejudice tso the puklic
or to investors and not the absence ol
prejucdice to investors alone. The finding
of the Commission-that the withdrawal
would not be consistent with public
interest, coupled as it was with sgecific
notite to plaintiff of the reszects in.
which the application apgeared te contain
untrue statements, was enouch to bring into
operation the investigatory functions of
the Commission; and in such circumstancas

29.
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those functions may not be rendered
.impotent by voluntary abandonment on
" the theory that it is a matter in the

scle concern of the registrant.” 1I4.

In Columbia General Investment Corp. v. S.E.C., 265 F.2d

(Seh Cir. 1959), the court dealt with the right to withdraw a
registrétion statement not yet effected because of a delaying
amendment.

The court recognized the real danger to the public in
permitting the right to withdraw a statement that has not yet
become effective: |

. "fA] registrant may file a statement
and then postpone its final legal
effectiveness. . . . During all of
that time the Registra%icn sszves
as the basis for extloiting the ultizate
sale through offers to sell and
solicitation of offers to buy. On
the basis of the filing the prosgectus. . .
may be widely circulated. . . .

Certainly during that pericd the public
has a great stake. More imgortant,
the registrant is using the very
facii&ties of éhe SE=C and :he mechanisn

of registration as a valuable phase

- in its sales promotion. . . .

"If, as Cclumbia urges, the
registrant has the unfe:tered right

30‘
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to withdraw up to the effective date,
the machinery of the Commission,
established by Congress to provide
truﬁh and honesty in securities, may
become the very instrument of deception
and fraud." Id. at 563.

The mere filing of the stock option plans by Mattel gave
rise to the possibility of misrepresenting the validity of these
plans to the public and to investors. The subsequent amendments
to the initial registratic; statements do not save defendanis
from criminal prosecution.-/

3. Multiolicity: <Zach filing

is a separate offense.

Since each filing of a misstatement is a separate crine,
Counts Six and Zight and Counts Seven and Nine axe not
multiplicitous of each other as defandants allege.

Defendants invoke the doctrine of multiplicity on grounds
that the initial statement filed and its sutseguent amendnents
are gart of the "registration statement" and not sesazate and
distinct documents. 15 U.S.C. 877b(8) states that a registration

tatement includes "any report, document, or memoraadun filad
as part of such statement or incorporated therein by reference.”

The éolicy of Section 24 as discussed sunra, is to encgurace
honest conduct by tlle registrant. Thus, each deliberate Il ing
of a misstatement is a violation of the Act regardless of whetler
any misstatement is filed twice. "Multiplicity is the chazgin
of a single offense in several counts." wrighs, rederal Practics
and Procedure, Criminal 8142 p. 306. Since each filing of tae

31.
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separate documents to the "registration statement” constituted
viclations of the Securities Act, there is no multiplicity issue.

4. Duplicative: Mere surplusace

will be stricken.

The amendments filed with the SEZC which underlie the charges

in Counts Seven and Nine are not "post-effective" amendments as

.Specified in the heading of the right-hand column for Counts Six

through Nine which reads: "Description of Registration.
Statenents or Post-Effective Amencdnment." Indictment, p. 23,
lineé 14-15,

This ccurt has already rejected the distinction between

pre- and gpost-effective amencments for criminal liability

n
0
(8]
7]
r
]

sursuant to Section 24 of the Securities Act. The weord

e
fo
B
(o
o
)
o

eflective” add nothing to the charges and give defen

th

urther information., United States v. Pcte, 123

Qorcs are nere sﬁ:plusage and are stricken fzsm the

3
o
1]
W
o
£

Indicment pursuant to Rule 7(d), Fed.R.Crim.P.

5. Grand jury had sufficient evidence.

The registration statements kecame ripe for criminal
prosecution upon the receipt by the SZC. The grand jury had
sufficient evidence upon which to base Counts Six through Nine

¢f the Indictment., -

a8 32.
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PROPER VENUE FOR REGISTRATION VIOLATIONS

(Counts Six through Nine)

Defendants are chazrged in Counts Six through Nine for
violations of Section 24 of the 1933 Act, 877x. There is no
special venue provisions for violations of thisg Section in the
1933 Act. Therefore, the general venue provisions of the 18

U.S.C. 83237 is consistently applied to criminal violations of

the 1933 Act:

"Except as otherwise exoressly
provided by enaciment of Congress, any
offense against the United States begun
in one district and completed in another
. « . may be inguired of and.prosecuted
in any district in which such offense

N

was begun., . . Oor ccaplets

U]
8

Cefendants claim that the only orocer venue gurstant to thi
statute is in Washington, D.C., where the statements are "£filed.”
The act of "filing," for purposes of this statute provision, is
manifested by the receipt by the SZIC.

Defendants argue that there is no "czime
tatements are filed. Raegistration statements must be £iled in
Washington, D.C. Thus, the place where the crime pegan ané ended

was in Washington, D.C.

Defendants' argument is not suprorted by case law. The

court in United States v. Poze, 189 F.Supp. 12, 23, (S.D.N.Y.

1960) -held that 83237 was applicable to 1933 Act charges, and
that proger venue could be found where registration statements
were filed or prepared. The defendants in Poge were also charged

33.
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under 15 U.S.C. 877x with the making of false statements
prepared in the Souéhern District of New York and filed with
the SZC in Washington, D.C. Defendants' argument that proser
venue could only be found in Washington, D.C., where the actual
"fil;ng" took place was rejected:
"The essential elements of the crime

charged consist not only of the filing

of the statement, but, equally important,

the ingredient of falsity; Proof upon

the trial may establish, as the Government

contends, that the defendants periormed,

with ies;ect to the latter element,

sufficient acts within the district %o

bring the matter within the amhist of.

18 U.s.C., Secktion 3237. . . ." 1389 F.Suceo

at l2.

accord: United States v, Natelli, 527 F.28 311 (24 Ci=z. 1873},

cert, denied, 425 U.S. 934 (1976).

The Ninth Circuit has ccnsistently analyzed venue ctestions
by lcoking at the "locus"™ of the crime based on the facis and

the lancuage of the statute involved. Unised States v. Clinton,

F.2d (No. 77.02447, 9th Cir., April 6, 19878)

Haddad v. United States, 349 F.2d S11 (9th Cir. 1963) (false

letter to the American Consul).

Practical factors alsc dictate tha%t crozer venue ke found

'

in this district. Congress clearly did not intend that evary
registrazion statement case be brought in tha District of

34.
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Columbia.

Since the registration statements challenged in Counts Six

through Nine were prepared ig the Central District of California,

this court has jurisdiction.”

Defendants' motion to dismiss Counts Six, Seven, Eight, and

Nine for lack of proger venue is denied.

3s.
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MULTIPLICITY: Counts Two and Three as multiplicitous of Count One

Count One charges defendants Handler and Rosenberg with a
conspiracy to commit offenses in violation of the laws of the
United States.g/ Counts Two and Three charge defendants
Handler and Rosenberg with the substantive ocffenses of mail
fraud.ég/

- Under the mail fraud statute, 18 U.S.C. 81341, "whoever havin-
devised or intending to devise any scheme or artifice to defraud
. +» « shall be fined." Under the conspiracy statute, 18 U.S:C.
8371, "If tWo Or more persons conspire either to commit any
offense against the United States, or to defraud the dnited.

States. . . each shall be fined.™

Multiplicity results when a single offense is char ed in
- g

3]

rore than one caunt. Wright, Federal Practize anéd Frocedure,

-

Criminal, sucra. Defendants ccntend that Counts One, Two, and
Three all charge a constiracy. The Government pleads in Ccunt

One, "a cznsoiracy to use the mails to éefraud” ané in Counts Two

and Three, "a scheme to defraud execu=ed by the use of the mails.”
(emp. added) Defendants are clearly wrong.

The distinction between a conspiracy to commit mail fraud -
and the commission of mail fraud is that the former resquires

two persons acting in agreement, whereas, the latter can ke

cocmmitted individually. Pinkerton v. United States, 32§ U.S.

640 (194Q); Pererira v. United States, 347 U.S. 1 (1934).

The conspiracy alléged in Count One focuses con the agreement
by two or more people to commit mail fraud, which is a schgme to
defraud through tihe mails.

The substantive crime of mail fraud alleced in Counts Two

36.
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and Three focus on the commission of the substantive crime itself.
The Government has not charged three conspiracies. The

motion to dismiss Counts Two and Three as multiplicitous of

Count One is denied,

37.




1 FAILURE TO CHARGE AN OFFENSE
2? (Counts Four, Five and Ten)
3L The charging languace in Counts four, Five and Ten states
4il that "defendants knowingly made Oor caused to be made false
5 statéments.”li/ Defendants claim that these Counts can te
6! interpreted as charging that defendants "knowingly" caused others
7|1 to file statements that they later learned to be false. The
8|l "knowledge" element of the substantive offense is thus lacking.
9 This court rejects this argument. The language in each of
10|l these Counts precisely follows the statutory language upen which
11| the charges in the Counts are predicated.lz/
12; "All that is required under Fed.R.Czim.P.
lSi 7{(c) is that the indiciment be a plzin,
l4§ ccnecise and definite written statement of
15% the essential facts constituting thz offense
16 E charged. An indictment is deemed cood when
l7i it informs the accused of the offense with
18 which he is charged wisth sufficient specificity
19 to enable him to prepare his defense and
20 to avoid the danger of the accusad bein
21 again prosecuted £or the same offense.”
22 Rood v. United States, . 340 F.2d 506, S10 (8th
23 Cir. "1963).
24 The Federal Rules of Criminal Procedure are dasigned to
25| eliminate techaicalities in criminal pleading and to simplify
26| procedure. Rua v. United States, 321 F.2d& 140, 141 (5th Cir.
271 19683). (Indictment charging defendant with intent to defraud
28 || and peossession of counterfeit bills was sufficient even :houéh
- 38.
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it failed to allege. "knowledge® of the counterfeit nature of the
bills.)

The moticn to dismiss Counts Four, five and Ten for failure
to charge an offense is denied. The Indictment language is

sufficient to inform defendants of the offenses charged.

39.
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MOTION TO DISMISS INDICTMENT AS TO ROSENBERG

A. Withdrawal .

As mentioned supra, Roserberg is charged in Count One of
ehe Indictment with complicity in a criminal conspiracy to
fraudulently manipulate and inflate the price of Mattel stock,
including the filing of improper finarcial statements with tne
SEC. He is further charged in Counts Two through Ten with aiding
and abetting the commission of substantive offenses emanating

frem the alleged conspiracy.

By pretrial motion, he seeks an order to dismiss tX
Indictment acainst him pussuant to Rule 12(b), Federal Rules of
riminal Procedure, and the limications seriod provided in 18

U.5.C, 83282. Supra note 3 at i.

Rcsenberg argues:

l. He legally withdrew fzcm the alleged cgassiracy
prior to Februazy 16, 1573--mcre than five_yea:s
praeceding the return and filing ol the Indictment
on February 16, 1378.

2. He lacked the reguisite concurrence of act and
intent for the substantive offenses alleged in
Counts Two through Ten, inclusive.

It is well established that the statute of lizmitations

begins to run against an alleged participant in a consgiracy

at the noment he withdraws from the conspiracy. Hvdée v. United

States, 225 U.S. 347, 3687 (l912). The issue is to initially
establish whether in fact there has been a legally effective
withérawal, and if so, when such withdérawal occurred. Once

decided, a mathematical computation of the limitations period

.

40.
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will resolve this motion before the court. The burden of

persuasion on the issue of withdrawal rests with the defendant.

United States v, Dubrin, 93 F.2d 499 (24 Cir. 1957) cart. denied,

303 U.S. 646 (19138).
A motion to dismiss the Indictment may appropriately raise

the bar of the statute of limitations. United States v. Rernev,

436 F.Supp. 1108 (S.D.N.Y¥. 1877); Jaben v. United States, 333

F.2d 535, 538 (8th Cir. 1964) aff'd. 381 U.S. 214, reh. denied,
382 U.S. 873 (1965). _ '
Since the Indiciment was returned on February 1§, 1978,
Rosenberg claims he can only be prosecuted on Count One for an
offense committed on or subseguent to February 16, 1973.
Rosenberg denies his involvement in the charged conspiracy.

In the alternative, he argues that if he had been a gparticipant

theracf, he effectively withdrew pricr o

(L4

nus, tie Government is p&ecluded from pursuing its prosecuticn
for the dlleced offense. TFor the purposes of this mo:ian, a=nd
nly to adjudicate the issue of withdrawal, it is gresumed that
a conspiracy did exist, and that Rosenberg was a particizant
therein.
Rule 12(b) (1) states, in part, _
"Any defense. . . which is capable

of determination without the trial on

the general issue may ke raised befs:e

trial by motion.

« + o The following must be raised

prior to trial:

4l.

ezruary 1§, 1973, and
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* (1) Defenses and cbjections based
on defects in the institution
of the prosecution. . ; <"

Under ﬁhis rule, a defense is capable of pretrial

determination if the trial of the facts surrounding the

. commission of the alleged offense would be of no assistance

in determining the validity of the defense. United States v.

Covinc+on, 39S U.S. 57, 60 (1969). However, the affirmative

defense of withdrawal is not one which is capable of determinaticn

if cuestions of fact relating to the motion to dismiss are
"intertwined with considerations of issues going to the merits

of the case."” United States v. Andreas, 4 F.Supp. 402, 403.

(D. Minn. 1974). This court is fully aware of i%s responsibility

te dispose of any and all gz

o
o
H

ial matters at the earliess
oo0ssible occasion to avoid the needless buxrien ¢of subjectinc

arzies to further litication. The court is also mindf:l of

LA
o

its reszensibility to determine whether the issue belore it
is appropriate for determination in a pretrial moticn. 1Ia

United States v. Andreas, 374 F.Supp. 402 (D. Mian. 1374), th

court refused to address the withdrawal issue by rpretrial motion

since a specific date which was necessaxy to determine the date
of withdrawal was disputed. This case dces not involve a mera
determination of any factual disgute that would clearly sreclude
this court from addressing this pre=rial motion. Zwven aksent

any factual dispute, this court must still decide he

[
th
L4

uncontroverted facts set forth by defendant are qualitatively
sufficient to make a pretrial detcrminaticn of withdrawval.

Withdrawal enables a dafendant to avoid liabdility for

. 42,
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subsequent offenses .committed by a co-conspirator for which he
would otherwise be iiable either as an accomplice, or as a
result of his membership in the conspiracy. The purpose of this
rule is toc encourage co-con;pirators to akandon the conspiracy
prior to the commission of the substantive offense, thereby
discouraging or reducing the likelihood of the overt substantive

crime. Developments in the Law-Criminal Consgiracy, 72

Harv.L.Rev. 920, 958 (1959).

Interspersed in this discussion of withdrawal in
chronological relation to the commission of the related
substantive crime, it is also possible that continuing conspiracy

may have occurred. A continuing conspiracy is distinguished .

chbiectives as cpposed to one with a single or limited chj

]
See Reisman v. United Sta=es, 4C9 7.24 789 (9th Ciw. 1983].

Distinct Zfactual situations are seen in censplracy cases which
fall within the category of a continuing coaspirzcy. Tihe case
at kar may fall within this category in that 4he financial
statements in question for a given fiscal year may recuire
carryover into the financial statements of the year immediasely
succeéding it. -
The following uncontradicted facts are proferred by
Rosenberg:
1. His physicgl absence fzom the offices cf Hatczel
by 1872.
2. Mattel's hiring of his replacement (EZxecutive
Vice President of Finance and Aduinissratien)
in January or February, 1572.

43.
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3. Sale of 80,000 shares of his total stock holding of
100,000 sgares in June, 1972.

4. His formal resignation as an officer of Mattel ¢n
August 31, 1972.

S. Press release on July 28, 1972, by Mattel, disclesing
his plans to retire from Mat:tel on August 31, 1972.

6. Performance as consultant for two other companies
and a subsequent disclosure to the business world
of his availability as consultant by October-December,
1972,

7. Last attended a board of directcr's meeting on
January 14, 1973.

8. His last act as director regarding Mattel matters
on Februazy 2, 1973. |

9. His fcromal resignaticn as a director c¢n Fekruary 22,
1973.

The Supreme Court in U.S. v. U. S. Gvzsum Conzanv, et-al.,

No. 76=156Q, 46 Law Week 4937, 4939 (June 19, 1973) tcheld the
traditional test of withdrawal that reguires defenlant =2
establish (1) affirmative acts inconsistent with the chject
of the conspiracy, and (2) a comdunication of withdrawal in a

manner reasonably calculated to reach his co-conspiraters.

Hvde v. United Sta%tes, 225 U.S. 347, 369 (l912); Uni%ed States V.
Sorelli, 336 r.28 356, 38535 (2& Cir. 1964) cersz. cenied, 379
U.S. 9640.

1. Affirmative acts.

It has been held that the mere resignation oZ offices and
cessation of activity with a company may not be sufficient

44.
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raffirmative acts"™ to constitute an effective withdrawal.

i

Reisman v. United States, supra, defendant-appellant contended

that his withdrawal precluded prosecution under 18 U.S.C. 81341

for subsequent

The court

held that a @

[

the runaiang of

affirma-ive ac:

avtrhorities or

"o
-

mailings. The court expressly held:

"Although appellant. . . resigned
as president and director of Gamble Land
Company and ceased to'participate in the
company's day-to-day business operations,
he remained a major stockholder and took
no affirmative action to disavow or
defeat the promotional activities which
he had joined in setting in =otion."

Id. at 796-7.

in Gnited Sta=es v. Sorelli, 3386 F.2&

[
133

¥ is nct enough

)4

ion of activ

or

cessa

13
[}F

the statute, The Borelli couz: call

ion of.either making a clean breass %2

communicating the fact of akbandonment iz a manner

reasonahly calculated to reach co-conspir-ators.

The necessity that the "affirmative act"” be a confessicn &2

law enforcement has been expressly rejected in Gvosum,

48 Law

Week at 4949, on the reasoning that such a reguirement would seat

forth an impractical approach for withérawal.

However, the cdurts do reguire the defendant o show an

affirmative act that is "inconsistent with the object of the

conspiracy" or

activities which he had joined in setting in

United States,

which "disavow(s) or defeat(s) the promotional

; n ; o
o tien. 2157al Vv,

Py

409 r.2d as 793.
4s.
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In United States v. Goldberg, 401 F.2d 644 (24 Cir. 1968),

cert. denied, 393 U.S. 1099 (1963), in a prosecution for

conspiracy to violate the Securities Act of 13533 and the mail
fraud statutes, Scheftel, a salesman, was given "lead cards"
which included the names of potential customers who were
previously sent fraudulent reports and brochures regarding
worthless stock. Scheftel would then use the "lead cards”™ to
sell the stock. At the end of each day, the securities
broker-employer collected the "lead cards" from Scheftel.
Scheftel left the broker's employ more than five years before
the filing of the Indictment. The court agreed with Scheftel
that the affirmative acts of (l) leaving the employment,

(2) notifying the National Association 0f Securities Dealers
with whom Schef:el was registered of such fact of departure, and

(3) sending lesters to all his custcrmers of his leaving was

(49
[+']
8 )
(1]
"
h
1]
0
I d
‘.a
<
o
£
)
i
o
(4N
"
fu
£,
fu
-
n
"
4]
it )
(t
40
M

sufficient and constitute
consgiracy. The Golcdberg court did rely on the fact that

wera usad to cause

o

although Schefsel left zhe "lead cards" wihic
further damage, he himself did nct prezare the "lead caxds" and
such cazds were not within his efZactive control.

In the case at bar, Rosenkbexg was zhysically absent frecm
the offices of Mattel by 1972 as Mattel hired his replacement
in January or February of 1972. He sold 80 zsercent of his

tock holdings in June, 13972, and resigned as an officer cf
Mattel on August 31, 1972. He performed consuliing services
for two other businesses and disclosed to the business world
his availability as a consultant by October-Decamber, 1972.
He last attended a bocard meeting on January 14, 1973, ané his

46.
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last acthas a director was on February 2, 1973. He resicned
his directorship on February 22, 1973.

Do these acts, considered colleétively, lead to the
conclusion that Rosenberg acted in a manner "inconsistent with
the object of the conspiracy™? The Government's contention thas
Rosenberg did not officially resign as a director until
February 22, 1978, which is within the five-year period, is
too mechanical an approach and fraucht with the concern of

"confining blinders.™ Gypsum, supra.

In reaching the determination of whether Rosenbe:g's acts
were sufficiently "affirmative" to constitute an effective
withdrawal, the court must view the charged conspiracy.

By an examination of all the pretrial ewvidence, this couzt
has determined that the alleged conspiracy is exceedincly comclex.
Aside from the ccmplexity of the alleged cznsciracy, the cour:
is without sufficiens information as =z the £ull exten%t, nature,
duration and details of the alleged conspiracy, as well as <he
role of Rosenberg in this unlawful agreement. The ccnsgiracy
contemplated the commission of a succession of repeated acts.
Wishout this information, this court is unable to provide a
qualitative evaluation of Rosenbérg's acts in relaticn to
whether there has been an effective withdrawal.

Additional difficulties weigh against a decision at thi
pretrial stage. Rosenberg is charged not only of the consgiracy,
but also of aiding and abetting the commission of substantive
offegses. Is the evidence supportive of the substantive acts
identical to the overt acts alleged in the conspiracy? 7This
court feels that the questions of fac: are "intertwined with

47.
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considerations of issues going to the merits of the case,” as
in Andreas, supra, at 409.

Finally, the common thread seen in Rosenberg's affirmative
acts apcears to be his disengagement from the Mattel employment.
If Rosenberg is seeking to equate disengagement with effective
withdrawal, Rosenberg commenced his withdrawal prior to the
date of the alleged conspiracy! 1In September, 1367, Rosenkerg
made special arrangements with Mattel to work only three days
a weeXk. In 1971, he _commenced negotiations to sever his
relationship with Mattel and had signed an agreement t0 terminate
his relationship in the future--all before the formation of the
alleged conspiracy. -

Based ugon the above discussion, this court finds that the
viability of Rosenberg's claim of effective withdrawal can only

be fairly and adecuately assassed in the trizal on <he merits.

[N ]

. Communiication of withédrawal.

By reason of the court's findiang that this moticn is
premature and best suited to be fully adjudicated at trzial, it

does not reach the second prong in Gvgsum, susra, to wit:

cemaunication of withérawal to the co-conspirators.

3. Aider and Abettor Charce -

Rosenberg's second contention does nct zaise a statute of
limitation question. The limitations pericd as to Rosenberg

did not kegin %o run until the dates sgecified in Counts Two

48.
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through Ten, because the period of limitation begins to run only

"when the crime is complete.® Pendercest v. United Statss,

317 U.S. 412, 418. Rosenberg argues that he cannot be held
liable as an aider and abettor of these offenses, since he
effectively withdrew from the conspiracy at the time the acts
occurzed in 1973 and 1974.

However, the mere physical absence of Rosenberg £from the
company does not necessarily prove that he lacked the reguisite
knowledge and intent ‘required for these substantive cffenses.
Since this court decided the withdrawal motion to be premature,
it is likewise unable to determine whether there was a
concurrence of act and intent with respect to Counts Two threcugh
Ten, inclusive.

Rosenberg's direct particisaticn in the commission of the
sutSstantive crimes is unnecessary. The Supreme Ccurt clearly

set forth this doctrine in Pinkerton v. United S=ta%as, 323 U.S.

640 (1946). Pinkerton was indicted both for conspiring with

his brother ts evade taxes and for specific tax evasions committed
by his brother while Pinkerton was in jail. The Sugreme Court
affirmed the trial court's instruction to the jury that it

could convict upon the substantive counts if it found that the
defendant had been engaged in a conspiracy and that the oifenses
charged were in furtherance ;he:eof.

. There are insufficient facts for this court to make a
pretrial determination of wizhdrawal £frcm any conspiracy. That
issue-and that of the statute of limitations must be addressed
at trial.

Hor, are there sufficient facts for this cours to make a

49.
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pretrial determination of the presence or absence of the

requisite knowledge and intent required to aid and abe: in the

sukhstantive offenses.

The motion to dismiss the Indictment as to Rosenberg is

denied.
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FOOTNOTES

1. As to Counts Ii through X, defendant Rosenberg was charged
with aiding and abetting under 18 U,S5.C. $2.

2. The;e are two factors that mitigate against any due process
claim, First, the statute of limitations periocd has not
'run. For pre-indictment delays, the statute of limitations
provides the primary guarantee against bringing stale
criminal charges. "These statutes provide predictakility
by specifying a-limit beycond which there is an irrebutable
presumption that a defendant's right to a fair trial would

ke prejudiced.® United States v. Marion, 404 U.S. at 322.

Secondly, this pre-indictment delay dnes not result in
the same abuse and oppressive prejudice to the criminal
defendant inherent in a post-indictment delay. Unixed

States v. Pallan, S71 7.28 (9%h Cir. 1978). (The cours

ucheld a year's delay by the Goverament cue to
adainistrative duties and time demands of other cases,
since (1) the statute of limitations had not zun; (2) there
was no showing of specific prejudice; (3) the delay was
pre-accusatory.)
3. 18 U.S.C. 83282 reads: -
"Except as otherwise expressly provided by law,
no person shall be prosecuted, tried, or';unished
for aany offense, not capital, unless the indictzent
is found or the information is instituted within
five years next after such offense shall have

been committed.”

i.
-51-
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4, Rule 6, Fed.R.Crim.P. reads, in relevant part:

“(g) A grand jury shall serve until discharged
by the court but no grand jury may serve
more than 18 months. . . ."

5. .Local Rule 16 reads, in relevant part:

". . .[G]lrand jur([ies] shall commence on the
first Monday in March and second Monday in
September. . .[and] shall be ordered discharged
« « . as soon as practicable after a grand jury

shall have been empaneled and sworn for the

session next following, unless the chief judge

or his delegate, uron showing of cocod cause,
orders the term of service extended. . ."
(emp. added)
6. Since the court finds "good cause" for an extension of
the grand jury, it need not reach the cuestion of whether
the absence of good cause could have voided the Indictment.

7. The Scpreme Court case of Jones v. S.Z.C., 298 U.S. 1 (19138),

which held that withdrawal eliminates the eff=ct of £iling,
has been distinguished by subsequent cases on legal,

factual and policy grounds.” See Columbia General Inv.

Corp. v. S.E.C., 265 F.2d 559, 565 (5th Cir. 1959).

8. The case upon which defendants rely, Travis v. United
States, 3G4 U.S. 631 (1%61), is not controlling. The
application of this decision has been narrowly apslied
“to the specific statute involved which are inagposite
to the case at bar. United States v. Ruehrup, 333 r.2d

641 (7th Cir.), cert, denied, 379 U.S. 903 (1964):

-52-
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United States v. Slutsky, 487 P.2d 882 (2d Cir. 1973),

cert. denied, 416 U.S. 937 (1974).

9. The Counts in question are I, II, and III.
Count I reads, in part:
", . . did knowingly and willfully
conspire. . . to commit certain offanses. .
(and] caused to be placed in post
offices and authorized depositories
for mzil matter, matters and things
to be sent and delivered by the Postal
Service. . . in violation of Title 10
U.S.C. 81341."
Indictment s. S5 pp. 4-5.
10. Counts II and III read in part (for fiscal year 1973
and 1974, respectively):
"... . devised a scheme and artifice to
defraud. . . [and in executing said scherne]
caused to be placed in a post office and
authorized depository for mail, to be sent
and delivered by the Postal Service. . ."
11. 15 U.S.C. 878%f (Counts Four and Five) reads, in parct:
". « . any person who willfully and knowingly |

makes, or causes to be made, any statement. . .

which statément was false and misleading with
respect to any material fact, shall (te

) guilty of an cffense.]" (emp. added)

18 U.s.C. 91014 (Count Ten) reads, in part:

"Whoever knowingly makes any false statement

A% e M
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or report. . . for the purpose of influencing
in any way the action of. . . any [federally
insured bank] upon any application. . .
commitment, or locan, or any change or extension
cf any of the same. . . shall be ([guilty of
an offense.]" (emp.'addea)

12. Count Four reads, in part:
"On or about May 4, 1973. . . defendants. . .
aided, abetéed, counseled, commanded, and '

induced by each other. . . knowinglv made

and caused to be made a statement and

statements which were false and misleading

with respect to material facts. . . ."
Indictment p. 19/1.3~-14. (emp. added)

‘Count Five reads, in parst: -
"0On or about May 2, 1973, defendant. . .
Handler aided, abetted, counseled, commanded

and induced by defencant Rosenberg. . . Ifully

and knowingly made and caused to be made a

statement and statements which were false
and misleading with respect to material Zacts."
Indictment p. 24/1.4-7. (emp. added)

Count Ten read;, in part:
"On or about May 7, 1973, defencdant Handler
aided, abetted, counseled, commanded and

induced by defendant Rosenberg, knowinglv

caused a false statemen:t and rezors to he

made to the Bank of America., . ." Indictrent

-

iv.
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Dated:

p. 24/1.4-7.

(emp. added)

ROBERT M. TAKASUGI
United States District Court Judge
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