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* THE SECURITIES AND Excrange COMMISSION, AS A MATTER OF
POLICY, DISCLAIMS RESPONSIBILITY FOR SPEECHES BY ANY
OF ITS COMMISSIONERS, [|HE YIEWS EXPRESSED HEREIN ARE
THOSE OF THE SPEAKER AND DO NOT NECESSARILY REFLECT THE

VIEWS OF THE LOMMISSION.
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In T™E CALENDAR OF EVENTS wHICH THE PSA PREPARED FOR
THIS MEETING, YOU ENTITLED MY ADDRESS “WHAT SwourLp B THE
RoLe oF THE SEC iN THE PuBLIC SEcURITIES MARKETS?" | HAVE
REFLECTED FOR SOME TIME ON HOW TO ANSWER THIS QUESTION IN A
MANNER WHICH WILL PERMIT ME TO LEAVE THIS ASSEMBLED GROUP
UNSCATHED BUT BE WELCOME AT THE SEC upon MY RETURN,

[ AM SURE YOU KNOW THAT MY PREDICAMENT IS NOT EASED BY
THE FACT THAT THE SEC HAS NOT YET COMMENTED UPCN
THE “MuniciPaL SEcURITIES FuLl DiscLosure ACT” PROPOSED BY
SENATOR WELLIAMS, AND 1 ALREADY GAVE A SPEECH ON THE
[NDUSTRIAL DEVELOPMENT BOND EXEMPTION, ALTHOUSH ] COULD
CONFINE MY ADDRESS TC ISSUES OF CONCERN [N THE MARKET FOR
U.S. GOVERNMENT SECURITIES, [ MIGHT THEN ARCUSE THE WRATH OF
OTHER GOVERNMENT AGENCIES WHICH BELIEVE THAT REGULATION OF
THE MARKETS [N SUCH SECURITIES IS THEIR PREROGATIVE,

| CONSIDERED CANCELLING THIS ENGAGEMENT BUT THAT
SEEMED SPINELESS. BESIDES, THE GUARANTEES WHICH THE FEDERAL
GOVERNMENT HAS NOW GIVEN FOR New York UITY BONDS, AND My OwWN
PAST NEW YORK COMNECTIONS GAVE THIS QUESTION A CERTAIN
URGENCY. | DECIDED THERE WAS ONLY ONE SAFE RESPONSE FOR ME
TO GIVE TO YOUR QUESTION. THE ROLE OF THE SEC I THE PUBLIC
SECURITIES MARKETS SHOULD BE THAT OF A NET RUYER, HOWEVER,
SINCE WE ARE A SMALL AGENCY WITH A SMALL BUDGET WE ARE
UNLIKELY TO HAVE ENOUGH SURPLUS FUNDS FOR ANY LONG POSITION
WE WOULD ACQUIRE TO MAKE MUCH OF A DIFFERENCE IN THE
MARKETPLACE,
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[ WILL SET MORE SERIOUS, IF NOT NECESSARILY LESS

EVASIVE, BY REFERRING YOU TO A VERY THOUBHTFUL CRITIC OF
THE COMMISSION'S CORPORATE DISCLOSURE POLICIES, PROFESSOR
HomER KRIPKE, WHO WAS A DISSENTING MEMBER OF THE SEC's
Apvisory CoMMITTEE on CORPORATE DIscLOSURE, PROFESSOR
KRIPKE DISSENTED FROM THE ADvVisOrRY CoMMITTEE'S REPORT BECAUSE
OF ITS FAILURE TO BROADLY CONSIDER THE USEFULNESS OF A
FEDERALLY MANDATED DISCLOSURE SYSTEM, HE SUGGESTED THAT
SUCH AN ANALYSIS "WOULD HAVE INVOLVED A SENSITIYE CONSIDERA-
TIoN OF {A} THE PRESENT SYSTEM OF COSTS OF DISCLOSURE TAXED
BY THE COMMISSION ... AND 1TS DELEGATE, THE FASB .., ow
ISSUERS FOR THE BENEFIT OF SECURITY ANALYSTS AND THE PUBLIC
v1+ AND {B) THE LIMITED APPARENT BENEFIT OF THE SYSTEM IN
THE LIGHT OF THE FACT THAT IT IS PAST-ORLENTED AND
NECESSARILY FIRM~ORIENTED ... 1/ IT ts PrROFESSOR KRIPKE'S
VIEW THAT WITH RESPECT TO INDIVIDUAL ISSUERS, THE "VALUE OF
SECURITIES LIES IN THE FUTURE, NOT IN THE PAST,

"

BUT THAT
THE IMPORTANCE OF MACRO-ECONOMIC EVENTS 1S CRUCTAL AND
THEREFORE THE "DISCLOSURE SYSTEM CANNGT REFLECT A LARGE PART
OF THE EVENTS THAT INFLUENCE THE MARKET.” 2/

1/ DissSENTING STﬁTEMEHT ofF_HoMER KRIPKE, REPORT OF THE ADVISORY
DMMITTEE oN CorPORATE DISCLOSURE T0O EEE gﬁagRIT&ES AND
E LY57H Cone.,

RS T

2/ KRIPKE, "HHERE ARE WE ON §5CU51TIES DISCLDRURE AFTER THE
ApvisoRY COMMITTEE 7088Ls JOURNAL oF ACCOUNTING,
AUDITING & FINancE 4(1
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MITHOUT EITHER AGREEING OR ARGUING WITH PROFESSOR
KRIFKE; I BELIEVE THAT HIS QUESTIONS CONCERNING THE VALUE OF
A MANDATED RATHER THAN A MARKET MOTIVATED DISCLOSURE SYSTEM
ARE WORTH DISCUSSING IN THE CONTEXT OF ANY FEDERAL MUNICIPAL
SECURITIES LEGISLATION.

As ProFESSOR KRIPKE HAS POINTED OUT, "/T/HE NEW ECONOMICS
ASSERTS THAT A SECURITY CAN BE ANALYZED IN TERMS OF ITS
EXPECTED TOTAL RETURN AND ITs RISK.” 3/ MucH oF INVESTOR
DECISION MAKING ABOUT GOVERNMENT SECURITIES, INCLUDING
MUNICIPAL SECURITIES, IS DONE BY INSTITUTIONAL INVESTORS.
AND INVOLVES JUDGMENTS ABOUT FUTURE POLITICAL DECISIONS
CONCERMNING INTEREST RATES, TAX POLICIES AND SPENDING.

THIS NECESSARILY RAISES QUESTIONS ABOUT WHETHER AN INDEPENDENT
FEDERAL REGULATORY AGENCY SHOULD DEVISE AND ENFORCE A
MANDATED DISCLOSURE SYSTEM FOR THE MARKET IN MUNICIPAL
SECURITIES, BASED ON A SYSTEM WHICH WAS DEVELOPED PRIMARILY
FOR THE DISTRIBUTION OF CORPORATE EQUITY SECURITIES TO
INDIVIDUAL INVESTORS.

NEVERTHELESS, THERE 1S GREAT PUBLIC CLAMOR FOR
INCREASED ACCOUNTABILITY BY GOVERNMENT BODIES, PARTICULARLY
WITH REGARD TQ FINANCIAL INFORMATICN. INVESTDRS; TAXPAYERS
AND YOTERS WANT MORE AND BETTER DISCLOSURLE AND ARE LCOKING
FOR GUIDANCE ON HOW TO ACHIEVE IMPROVED FINANCLAL REPORTING
BY GOVERNMENT, SinctE THE SEC 1S AN AGENCY WHICH SPECTALIZES
[N FINANCIAL DISCLOSURE, IT [§ NOT SURPRISING THAT CoONGRESS

3/ Isib,
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1S CONSIDERING HOW THE COoMMISSION'S EXPERTISE CAN BE
UTILIZED TO SOLVE SOME OF THE VERY TROUBLESOME PROBLEMS
WHICH EXIST IN THE GOYERNMENT SECURITIES MARKETS,

IN RECENT YEARS THE COMMISSION'S RESPONSIBILITIES
AND ACTIVITIES WITH RESPECT TO GOVERMMENT SECURITIES,
INCLUDING MUNICIPAL SECURITIES, HAVE INCREASED SIGNIFLCANTLY.
WHEN ADOPTED, BOTH THE SECURITIES AcT oF 1933 anD THE
SECURITIES ExcHaNceE AcT oF 1934 exemPTED U.S, GOVERNMENT
AND MUNICIPAL SECURITIES FROM ALL BUT THE ANTIFRAUD PROVI-
SIONS OF THOSE STATUTES, THE COMMISSION HAD AUTHORITY-TO
ENFORCE THOSE ANTIFRAUD PROVISIONS, BUT IT DID NOT HAVE
AUTHORITY TO ESTABLISH A REGULATORY FRAMEWORK EITHER FOR
ISSUER DISCLOSURE OR FOR THE REGULATION OF SECURITIES
PROFESSIONALS WHOSE BUSINESS WAS LIMITED TO MUNIC[PAL AND
GOVERNMENT SECURITIES,

However, THE SECURITIES AcTs AMENDMENTS ofF 1975 eave
THE COMMISSION AUTHORITY TO REQUIRE REGISTRATION OF MUNI-
CIPAL SECURITIES PROFESSIONALS AND TO ADOPT RULES CONCERNING
THEM, THOSE AMENDMENTS ALSO ESTABLISHED THE MUNICIPAL
SECURTITIES RULEMAKING BOARD AS THE SELF-REGULATORY ORGANIZA-
TION WITH PRIMARY RULEMAKING RESPONSIBILITY FOR THE MUNICIPAL

SECURITIES INDUSTRY.
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Toe 1975 AMENDMENTS GREATLY INCREASED THE COMMISSION'S
ROLE WITH RESPECT TO THE MUNICIPAL SECURITIES MARKETS AND
MARKET PROFESSIONALS, BUT DID NOT MANDATE D1ISCLOSURE
STANDARDS FOR MUNICIPAL ISSUERS. FURTHER.. GOVERNMENT
SECURITIES FIRMS CONTINUE TO BE AN UNREGULATED SEGMENT OF
THE BROKER-DEALER COMMUNITY. BEFORE THE 1975 AMENDMENTS
WERE FULLY IN EFFECT, INFORMATION SURFACED CONCERNING THE
FISCAL CRISIS IN NEw York CITY, WHICH RAISED SERIQUS
QUESTIONS CONCERNING MUNICIPAL ISSUER DISCLOSURE, WHEN
PUBLIC ATTENTION FOCUSED ON THE RISKS ASSOCIATED WITH NEW
York CITY'S SECURITIES, MANY WONDERED WHETHER APPROPRIATE
DISCLOSURE HAD BEEN PROVIDED TO INVESTORS, AND WHO SHOULD
BE LIABLE FOR THE OFFER AND SALE OF SUCH SECURITIES IF
FULL AND FAIR DISCLOSURE HAD NOT BEEN PROYIDED.

THE COMMISSION BEGAN A FORMAL INVESTIGATION INTO THE
EVENTS SURROUNDING New York C1Tv’s FISCAL CRISIS AND, IN
Ausust, 1977, TRANSMITTED To THE CONGRESS A DETAILED STAFF
REPORT ON TRANSACTIONS IN New York Ci1TY's SECURITIES,
ANGTHER RESULT GF THE NEw York CITY FISCAL CRISIS WAS AN
INCREASE 1IN CONGRESSIONAL EFFORTS TO EXTEND THE (OMMISSION'S
AUTHORITY CONCERNING DISCLOSURE BY MUNICIPAL [SSUERS.
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QUESTIONS ABOUT THE ADEQUACY OF THE REGULATORY SCHEME
FOR THE GOVERNMENT SECURITIES MARKETS WERE ALSO RAISED BY
THE DISCLOSURE IN A NUMBER OF SEC ENFORCEMENT CASES OF
FRAUDULENT PRACTICES I[N THE SALE OF MUNICIPAL AND GOVERNMENY
SECURITIES, ONE COMMISSION RESPONSE TO FRAUDULENT PRAGTIGES
IN THE SALE OF CERTAIN INDUSTRIAL DEVELOPMENT BOND ISSUES
WAS THE RECOMMENDATION THIS PAST SPRING THAT LEGISLATION BE
TNTRODUCED TO ELIMINATE EXEMPTIVE PROVISIONS OF THE
SECURITIES ACTS FOR INDUSTRIAL DEVELOPMENT BONDS. THE
COMMISSION HAS NOT, TO DATE, CONSIDERED OR RECOMMENDED ANY
LEGISLATION ADDRESSED TO RECENT PROBLEMS UNCOVERED IN THE
.S, GOVERNMENT SECURITIES MARKETS, PARTICULARLY IN THE SALE
oF GINNIE MAE SECURITIES.

The COMMISSION'S TRADITIONAL ROLE WITH RESPECT TO
CORPCRATE SECURITIES AND, MORE RECENTLY, GOVERNMENT
SECURITIES IS PRIMARILY THAT OF AN ADVOCATE FOR INVESTOR
PROTECTION, THE FEDERAL SECURITIES LAWS GENERALLY PROMOTE
INVESTOR PROTECTION BY THE REGULATION OF SECURITIES MARKET
PROFESSIONALS AND ISSUER DISCLOSURE REQUIREMENTS, [T SEEMS
TO ME THAT THE ROLE oF THE SEC IN THE PUBLIC SECURITIES
MARKETS WILL BE DETERMINED BY HOW EFFECTIVELY SUCH A
REGULATORY SCHEME CAN BE UTILIZED FOR THOSE MARKETS AND
WHETHER THE INVESTOR PROTECTION FoCu$ oF THE SEC caN BE
RECONCILED WITH OTHER ECONOMIC AND POLITICAL CONSIDERATIONS
RELEVANT TO THE PUBLIC SECURITIES MARKETS.
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ONE OF THE BIGGEST OPEN QUESTIONS ABGUT THE ROLE OF THE
SEC IN THE PUBLIC SECURITIES MARKETS IS5 THE EXTENT TC WHICH
THE COMMISSION WILL EXERCISE RESPONSIBILITY FOR MUNICIPAL
DISCLOSURE STANDARDS AND REQUIREMENTS. ACCORDINGLY, [ AM
GOING TO DISCUSS WITH YOU SOME QF THE ALTERNATIVES WHICH
WOULD GIVE THE COMMISSION REGULATORY AUTHORITY OVER
MUNTCIPAL DISCLOSURE.

THERE APPEAR TO BE A NUMBER OF SIMILARITIES IN THE
CONSIDERATIONS RELATING TO DISCLCOSURE BY PRIVATE CORPORATIONS
-~ WITH WHICH THE COMMISSION HAS LONG EXPERIENCE —- AND BY
MUNICIPALITIES, THESE SIMILARITIES INCLUDE (1) THE
IMPORTANCE OF HOLDING AN ISSUER, WHETHER A CORFPORATION OR A
MUNICIPALITY, ACCOUNTABLE TO THOSE WHO INVEST IN ITS
SECURITIES BY REQUIRING DISCLOSURE OF ALL MATERIAL
INFORMATION CONCERNING ITS SECURITIES, (11) THE VIEW THAT
SUCH DISCLOSURE WILL ENGENDER COMFIDENCE IN THE FAIRNESS
OF THE MARKETPLACE, AND (111) THE NEED FOR UNIFORMITY OF
DISCLOSURE IN ORDER TO MAKE A MEANINGFUL COMPARISON BETWEEN
ALTERNATIVE INVESTMENTS., MNEVERTHELESS, UNLIKE THE
REQUIREMENTS CONCERNING CDRPORATE SECURITIES, THERE HAS BEEN
NO SYSTEM REQUIRING THAT UNIFORM INFORMATION BE MADE
CONSISTENTLY AVAILABLE TQ PURCHASERS OF MUNCIPAL SECURITIES,
WHETHER SUCH UNIFORMITY 1S NECESSARY AND AFPROPRIATE, AND IF
50, WHETHER 17 SHOULD BE MANDATED BY FEDERAL STATUTE, STATE
REGULATORY INITIATIVES, OR THE MARKETPLACE IS5 A QUESTION
WHICH DESERVES THOUGHTFUL ANALYSIS.
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SOME MAJGR UNDERWRITERS RECENTLY HAVE INSISTED THAT
MUNICIPAL ISSUERS FURNISH A RANGE OF INFORMATION WHICH HAS
NOT IN THE PAST BEEN REQUIRED. THIS INFORMATION GENERALLY HAS
FOLLOWED THE GUIBELIKES FOR VOLUNTARY DISCLOSURE SUGGESTED BY
THE MunicipaL Finance Orricers Association (“MFOA”). Issuers
WHMICH REFUSE TD PROVIDE SUCH INFORMATION HAVE RECEIVED FEWER
BIDS FOR THEIR SECURITIES OR HAVE RESORTED TO A NEGOTIATED
UNDERWRITING, HOWEVER, UNDERWRITERS MAVE NOT BEEN ABLE TO
PROCURE ADEQUATE DISCLOSURE FROM ALL ISSUERS. 10 THE EXTENT
THAT CERTAIN UNDERWRITERS ARE WILLING TO BID ON SECURITIES OF
SUCH ISSUERS, THERE MAY NOT BE THE ECONOMIC INCENTIVE FOR THE
1SSUER VOLUNTARILY TO PROVIDE ADEQUATE DISCLOSURE, PARTICULARLY
SINCE MORE AND BETTER DISCLOSURE DOES IMPQSE COSTS ON
MUNICIPALITIES,

THE CURRENT UNEVENNESS IN VOLUNTARY OR UNDERWRITER-
IMPOSED MUNICIPAL SECURITIES DISCLOSURE PRESUMABLY MAKES SUCH
DISCLOSURE LESS VALUABLE TO INVESTORS THAN UNIFORM DISCLOSURE.
THE LACK OF UNIFORMITY IN MUNICIPAL DISCLOSURE 1S PARTICULARLY
APPARENT WITH RESPECT TO FINANCIAL INFORMATION, WHILE
ACCOUNTING PRINCIPLES GENERALLY ARE WELL ESTABLISHED WITH
RESPECT TO CORPORATE ENTITIES, GOVERNMENTAL UNITS WHICH CHOOSE
TO MAKE FINANCIAL DISCLOSURES HAVE A VARIETY OF PERMITTED
ACCOUNTING CONVENTIONS FROM WHICH TO CHOOSE IN REPORTING THE
SAME TRANSACTION,

WHILE THERE ARE IMPORTANT SIMILARITIES IN THE POLICY
CONSIDERATIONS INVOLVED IN THE IMPQSITION OF MUNICIPAL AND
CORPORATE DISCLOSURE, THERE ALS0 ARE IMPORTANT DIFFERENCES,
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As A GENERAL MATTER, THESE DIFFERENCES INVOLVE THE
NATURE OF THE INFORMATION AVAILABLE FOR DISCLOSURE, THE
EXISTENCE OF VYOTERS AND TAXPAYERS WHOSE INTERESTS SHOULD BE
CONSIDERED, AND QUESTIONS RELATING TO THE PROPER RELATION-
SHIP BETWEEN STATES AND THE FEDERAL GOVERNMENT WITH RESPECT

TC MANDATORY DISCLOSURE REQUIREMENTS,
AN IMPORTANT CONSIDERATION IN ANY PROPOSAL FOR MUNICIPAL

DISCLOSURE IS THE DIFFERENCE IN THE TYPE OF INFORMATION WHICH
1S RELEVANT TO DECISIONS WITH RESPECT TO CORPORATE AND TO
MUNICIPAL SECURITIES., A GOVERNMENTAL UNIT GENERALLY DOES

NGT USE A BALANCE SHEET SIMILAR TO THAT OF A CORPORATION
WHICH WOULD CONTAIN A SINGLE UNIFIED SET OF ACCOUNTS FOR
RECORDING AND SUMMARIZING ALL FEINANCIAL TRANSACTIONS BY

THE UNIT., [NSTEAD, THE UNIT'S ACCOUNTS NORMALLY ARE ORGANIZED
ON THE BASIS OF FUNDS, WITH THE OPERATION OF EACH FUND
REPORTED AS A SEPARATE SELF-BALANCING ACCOUNT., AN 1MPORTANT
ASPECT OF ANY AUDIT OF SUCH FUNDS IS A DETERMINATION AS

TO WHETHER THE GOVERNMENTAL UNIT, IN OBTAINING AND SPENDING
PUBLIC MONEY, HAS COMPLIED WITH THE FRAMEWORK OF CONTROLS
ESTABLISHED BY LAW. ACCORDINGLY, THE AUDITGR MUST CONSIDER
WHETHER THE BUDGETARY PROCESS HAS BEEN FOLLOWED AND WHETHER
MONEY COLLECTED FOR A PARTICULAR PURPOSE HAS BEEN PLACED

IN THE CORRECT FUND, AS A RESULT, WHILE AUDITED FINANCIAL
DISCLOSURE BY GOVERNMENTAL UNITS COULD INCREASE AN INVESTOR'S
ABILITY TO EVALUATE THE UNIT'S FiSCAL HEALTH, SUCH DISCLOSURE
M1GHT REFLECT ONLY INDIRECTLY THE UNIT'S ABILITY TO MAKE
PAYMENTS WITH RESPECT TO PRINCIPAL OR INTEREST ON A PARTICULAR
ISSUE OF SECURITIES,



_'.r..'gi-c. e P

W
—_— -y L

LR gl ome

R, T

ui

19,

IN ADDITION, REQUIRING GOVERNMENTAL UNITS TO PREPARE
AUDITED FINANCIAL STATEMENTS, WITHOUT ALLOWING SUCH AUDITS
TO BE PERFORMED BY INDEPENDENT PUBLIC OFFICIALS RATHER THAN
PRIVATE ACCQUNTING FIRMS, COULD CREATE BIFFICULTIES BECAUSE,
AS A PRACTICAL MATTER, A GOVERNMENTAL UNIT MIGHT BECOME
SUBJECT TC THE CONTROL OF THE PRIVATE FIRM,

ANOTHER CRITICAL FACTOR WHICH MUST BE CONSIDERED
WITH RESPECT TO MUNICIPAL DISCLOSURE IS THE
BALANCING OF DIFFERING PUBLIC INTERESTS.

THE SALE OF CORPORATE SECURITIES INVOLVES THE ISSUER AND
INVESTORS, WITH THE ISSUING CORPORATION UNDERTAKING CERTAIN
RESPONSIBILITIES TO THE INVESTING PUBLIC WHEM IT ENTERS
THE MARKET. [N CONTRAST, GOVERNMENTAL UNITS ARE PUBLIC BY
NATURE, REGARDLESS OF WHETHER THEY SEEK TO I$SUE MUNICIPAL
SECURITIES, SUCH UNITS HAVE RESPONSIBILITIES NOT ONLY TO
PURCHASERS AND POTENTIAL PURCHASERS OF THEIR SECURITIES,
BUT ALSO TO THEIR TAXPAYERS AND VOTERS. THIS ADDED
RESPONSIBILITY 1S ESPECIALLY CRITICAL IN TWO AREAS: THE
ALLOCATION OF ANY LOSS AS A RESULT OF FAULTY DISCLOSURE
AND THE COST OF DISCLOSURE,

TAXPAYERS AND VOTERS HAVE AN OBVIOUS INTEREST IN THE
ALLOCATION AND EXTENT OF LOSS IN THE EVENT OF ALLEGATIONS
OF FAULTY DISCLOSURE, PARTICULARLY BECAUSE SUCH ALLEGATIONS
ARE MOST [[KELY TO BE MADE WHEN THE RESOURCES OF THE
GOVERNMENTAL UNIT ARE STRAINED BY THE PRCOSPECT OF A DEFAULT,
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CERTAIN LOCAL OFFICIALS HAVE ARGUED THAT ANY ALLOCATION OF
LOSS IN SUCH CIRCUMSTANCES SHOULD RECOGNIZE THAT THE MONEY
RAISED IN FINANCING BY A GOVERNMENTAL UNIT IS FOR A PUBLIC
PURPOSE, AND THAT ALLOWING RECOVERY BY PRIVATE INDIVIDUALS
WOULD PRODUCE MORE HARM TQ THE PUBLIC THAN IF INVESTORS WERE
REQUIRED TO BEAR THE LOSS., SUCH AN ARGUMENT ESSENTIALLY
REJECTS THE CONCEPT OF INVESTOR PROTECTION AND FAVORS TREATING
INVESTCR INTERESTS AS SUBSERVIENT TO THOSE OF OTHER INTERESTED
PARTIES. WHERE MUNICIPAL SECURITIES ARE SOLD ACRDSS STATE
LINES THERE IS SOME QUESTION AS TO WHETHER THE INTERESTS OF
VOTERS AND TAXPAYERS IN ONE STATE SHOULD BE S0 PREFERRED
OVER THE INTERESTS OF INVESTORS IN ANQOTHER S$TATE,

FEDERALLY MANDATED MUNICIPAL DISCLOSURE REQUIREMENTS
ALSO RAISES QUESTIONS ABOUT OUR FEDERAL SYSTEM. THESE
QUESTIONS ARE POLITICAL AS WELL AS CONSTITUTIONAL. SOME
FEDERALISM QUESTIONS ARE MERELY A REITERATION OF THE POINT
THAT TAXPAYERS AND YOTERS ARE ENTITLED TO CONSIDERATION, BUT
OTHERS REQUIRE GENERAL POLICY DECISIONS CONCERNING THE
COEXISTENCE OF STATE AND FEDERAL GOVERNMENTS IN THE FEDERAL
SYSTEM, POLITICAL AUTONOMY, AND THE RCLE OF LOCAL ACCOUNTA-
BILITY IN SELF-GOVERNMENT.
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THE MOST OBVIOUS BASIS FOR THE FEDERAL GOVERNMENT'S
INTEREST IN THE MUNICIPAL SECURITIES MARKETS 1S THE COMMERCE
CLause oF THE ConsTiTuTion (ArT. t, Sec. 8, cL. 3),
WHICH PROVIDES THAT THE CONGRESS HAS THE POWER “T0
REGULATE COMMERCE WITH FOREIGN NATIONS, AND AMONG THE
SEVERAL STATES ... ." DBECAUSE MUNICIPAL SECURITIES ARE
TRADED AMONG THE SEVERAL STATES, THE ComMERCE CLAUSE APPEARS
TO PROVIDE A BASIS FOR IMPOSING COKDITIONS ON THAT ACTIVITY,
NEVERTHELESS, IN National LEaGgUE of CITIES v. Usery, 426
U.S. 833 (1975), THE Supreme COURT HELD THAT SERIOUS
CONSTITUTIONAL ISSUES ARE RAISED WHEN THE CONGRESS SEEKS TO
LEGISLATE, SOLELY UNDER THE (OMMERCE CLAUSE, WHERE THE
EFFECT OF THE LEGISLATION 1S DIRECTLY TO DISPLACE THE
STATES' FREEDOM TO STRUCTURE INTEGRAL OPERATIONS IN AREAS OF
TRADITIONAL GOVERNMENTAL FUNCTIONS. WHETHER THE USERY CASE
WOULD INVALIDATE FEDERALLY MANDATED DISCLOSURE IN THE SALE
OF MUNICIPAL SECURITIES DEPENDS TO SOME EXTENT ON WHETHER
THE SALE OF SUCH SECURITIES IS REGARDED AS A TRADITIONAL
GOVERNMENTAL FUNCTION IMMUNE FROM FEDERAL REGULATION, IN
ADDITION, USERY LEAVES OPEN THE QUESTION OF WHETHER A
FEDERAL STATUTE PURSUANT TO (ONSTITUTIONAL POWERS OTHER THAN
THE COMMERCE CLAUSE NECESSARILY WOULD BE SUBJECT TO THE

S5AME ANALYSIS,
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OTHER PROVISIONS OF THE CONSTITUTION MAY ALSC PROVIDE
AUTHORITY FOR FEDERALLY IMPOSED DISCLOSURE, THE SPENDING
Power (ArT. I, SEC. 8, cL. 1), FOR EXAMPLE, MAY BE
PARTICULARLY APPROPRIATE BECAUSE OF INCREASED FEDERAL
INVOLVEMENT IN LOCAL FINANCING THROUGH REVENUE SHARING,
THERE 18 ALSO THE [NCREASED POSSIBILITY THAT PROBLEMS IN
LOCAL FINANCING MAY REQUIRE EMERGENCY AID, SUCH AS WAS
suPPLIED To NEw YorK CITy IN THE FORM OF THE NEW YORK
FinanciaL AssisTance Acr of 1978,

ALTERNATIVE APPROACHES TO MUNICIPAL SECURITIES
DISCLOSURE ARE LIKELY TO BE ANALYZED BY THE SEC IN LIGHT
oF THE CoMMISSION’S ROLE AS AN ADVOCATE OF INVESTOR
PROTECTION, AND ITS EXPERIENCE WITH A DISCLOSURE SYSTEM
DEVELOPED FOR THE ISSUANCE AND TRADING OF CORPORATE SECURI-
TIES, THE COMMISSION RECOGNIZES, HWOWEVER, THAT THE APPLICATION
OF SUCH EXPERIENCE TO A MUNICIPAL SECURITIES DISCLOSURE
SYSTEM REQUIRES BALANCING THE SIMILARITIES AND DIFFERENCES
BETWEEN THE MARKETS FOR CORPORATE AND MUNICIPAL SECURITIES,
FOR EXAMPLE, THE COMMISSION VIEWS INDUSTRIAL DEVELOPMENT
BONDS THAT ARE FUNDED BY PAYMENTS MADE BY AN INDUSTRIAL
OR COMMERCITAL ENTERPRISE AS CONCEPTUALLY INDISTINGUISHABLE
FROM OTHER CORPORATE DEBT SECURITIES., ACCORDBINGLY, THE
CoMMISSION REQUESTED SENATOR WILLIAMS TO INTRODUCE LEGIS-
LATION PREPARED BY THE COMMISSION STAFF WHICH WOULD SUBJECT
INDUSTRIAL DEVELOPMENT BONDS TO THE REGISTRATION REQUIREMENTS
OF THE SEcuriTIEs Act oF 1933,
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ON THE OTHER HAND, WITH RESPECT TD LEGISLATION THAT WOULD
SUBJECT ALL MUNICIPAL SECURITIES TO THE REGISTRATION
REQUIREMENTS OF THE SECURITIES AcT oF 1933, THE CoMmission
COMMENTED 1N HeaRINGS IN 1976 THAT “IT IS UNLIKELY THAT THE
THREATENED HARM TO INVESTORS JUSTIFIES SO DRASTIC A
PROPOSAL "

BECAUSE OF THE INADEQUACIES OF THE VOLUNTARY APPROACH
TO MUNICIPAL SECURITIES DISCLOSURE AND THE APPARENT ABSENCE
OF ANY INITIATIVES BY STATES TOWARDS UNIFORM DISCLOSURE
REQUIREMENTS, THERE 1$ SOME IMPETUS FOR THE ESTABLISHMENT OF
UNIFORM DISCLOSURE REQUIREMENTS FOR MUNICIPAL SECURITIES BY
FEDERAL LEGISLATION. S, 2339, THE "MuniciPAL SECURITIES
FuLL DiscLosure AcT oF 1977," was INTRODUCED JOINTLY ON
Decemeer 1, 1977, BY SENATORS PROXMIRE, WILLIAMS, AND
JAVITS TO MEET THE NEED FOR SUCH FEDERAL UNIFORM MUNICIPAL
SECURITIES DISCLOSURE, AND WOULD PROVIDE A SYSTEM OF
DISCLOSURE AND PERIODIC REPQRTING FOR MUNICIPAL SECURITIES
1SSUERS.

THE BILL WOULD REQUIRE ISSUERS OF MUNICIPAL SECURITIES
WHICH HAVE AN AGGREGATE PRINCIPAL AMOUNT OF MUNICIPAL
securITIES eXCEEDING $50,000,000 QuTSTANDING DURING ANY
PORTION OF A FISCAL YEAR TO PREPARE AN ANNUAL REPORT AND
REPORTS OF EVENTS OF DEFAULT. ALL ISSUERS,



15.

REGARDLESS OF SIZE, WOULD BE REQUIRED TO PREPARE A DISTRIBUTION
DOCUMENT PRIOR TO THE OFFER OR SALE OF AN ISSUE OF MUNICIPAL
SECURITIES, THE DISCLOSURE SCHEDULES FOR REPORTS AND
DISTRIBUTION DOCUMENTS, WOULD, IN GENERAL, INCORPORATE
DISCLOSURE ITEMS SUGGESTED IN THE MFDA DISCLOSURE GUIDELINES
AS WELL AS CERTAIN CATEGORJES OF DISCLOSURES FROM SCHEDULES
A anD B oF THE SEcurITIES Act oF 1933, IN ADDITION, THE
REPORTS AND DISTRIBUTION DOCUMENTS WOULD BE REQUIRED TO
CONFORM TO ANY FURTHER REQUIREMENTS PROMULGATED BY THE
LoMMISSION,

UNLIKE EXISTING REGULATICNS WITH RESPECT TO FILING
CORPORATE SECURITIES DOCUMENTS, MUNICFPAL ISSUERS WOULD
NOT BE REQUIRED, AT ANY TIME, TO FILE REPORTS OR DISTRIBUTION
DOCUMENTS WITH THE COMMISSION., STAFF REVIEW OF DISTRIBUTION
DOCUMENTS TO BE USED IN CONNECTON WITH A PROPOSED OFFERING
WOULD BE NEITHER REGUIRED NOR AVAILABLE,

ISSUERS WOULD BE EXEMPT FROM THE DISCLOSURE REQUIREMENTS
OF THE BILL IF THE STATE IN WHICH THE ISSUER IS ORGAN{ZED
ADOPTED DJjSCLOSURE REQUIREMENTS “SUBSTANTIALLY SIMILAR”
TO THOSE OF THE BILL. [SSUERS ALSO WOULD BE ABLE TO USE
THE SECURITIES AND TRANSACTIONAL EXEMPTIONS OF THE SECURITIES
ACT, SUCH AS THE PRIVATE AND INTRASTATE OFFERING EXEMPTIONS,
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THE BILL wOULD IMPOSE EXPRESS LIABILITIES DN MUNICIPAL
SECURITIES ISSUERS, UNDERWRITERS, EXPERTS, AND OTHERS FOR
MISLEADING STATEMENTS IN THE DISTRIBUTION DOCUMENTS AND
REPORTS REQUIRED BY THE BILL. THE LIABILITY PROVISIONS ARE
MODELED, IN PART, ON SECTIONS 11 aAnD 12 OF THE SECURITIES
AcT, As WELL As SecTioN 18 oF THE SECURITIES EXCHANGE ACT.
ANY IMPLIED PRIVATE RIGHTS OF ACTION AVAILABLE UNDER SECTION
17(a) ofF THE SECURITIES AcT AND SEcTion 10(B) oF THE
SECURITIES EXCHANGE ACT ALSO WOULD BE AVAILABLE TO INVESTORS
IN MUNICIPAL SECURITIES, EXCEPT WITH RESPECT TO ACTIONS
AGAINST ISSUERS, UNDERWRITERS, AND EXPERTS FOR A MATERIALLY
MISLEADING DISTRIBUTIGN DOCUMENT. THE BILL WOULD PROVIDE
EXCLUSIVE REMEDIES AGAINST SUCH PERSONS.

THE CoMM1SSION HAS NOT YET COMMENTED TO SENATOR
WILLIAMS AND HIS STAFF CONCERNING THE “MunicipAL
SecuriTiEs FuLL Di1sciLosure ACT” AND, THEREFORE, IT
WOULD BE PREMATURE FOR ME TO DISCUSS THAT BILL IN ANY
DETAIL OR FOR ME TO STATE ANY PERSONAL VIEWS [ MAY
HAVE RESPECTING THE BILL. [T MAY BE NOTED, HOWEVER, THAT
DISTINCTIONS BETWEEN THE MARKETS FOR CORPORATE AND MUNICIPAL
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SECURITIES NECESSARILY PREVENT 5.2339 FrROM BEING PATTERNED

DIRECTLY AFTER THE CURRENT CORPORATE DISCLOSURE FRAMEWORK.
FOR EXAMPLE, COMMISSION STAFF REVIEW OF MUNICIPAL SECURITIES
DISTRIBUTION DOCUMENTS WOULD BE OUTSIDE OF THE ComMISSION
STAFF'S CURRENT AREAS OF EXPERTISE AND WOULD REQUIRE A
CONSIDERABLE INCREASE IN THE COMMISSION’S BUDGET., IN
ADDITION, SUCH REVIEW WOULD RAISE CONSTITUTIONAL CONCERNS

iF A DELAY IN THE STAFF’S REVIEW OF SUCH A DOCUMENT DELAYED
A PUBLIC SALE OF SECURITIES, THE PROCEEDS OF WHICH WERE

TO BE AN ESSENTIAL PART OF A MUNICIPALITY'S BUDGET.

ANOTHER EXAMPLE OF AN ACCOMMODATION OF THE CORPORATE
SECURITIES STRUCTURE TO MUNTCIPAL OFFERINGS IS THE EXEMPTION
OF TSSUERS FROM THE DISCLOSURE REGQUIREMENTS OF THE BilLL

IF THE STATE IN WHICH THE ISSUER IS ORGANIZED ADOPTS
DISCLOSURE REQUIREMENTS WHICH ARE “SUBSTANTIALLY SIMILIAR”
TO THOSE OF THE BILL.

AS AN ALTERNATIVE TO THE METHOD IN S.2339 fOR THE
ESTABLISHMENT OF FEDERAL MINIMUM DISCLOSURE STANDARDS,
FEDERAL LEGISLATION COULD ESTABLISH A VEHICLE FOR SELF-
REGULATION OF THE MARKETS FOR THE DISTRIBUTION OF MUNICIPAL
SECURITIES, ONE sucw ﬁF;RDACH, SUGGESTED BY RICHARD B,
SMITH, A FORMER MEMBER OF THE [OMMISSION, WOULD BE TO
ESTABLISH "A NATIONAL COUNCIL APPOINTED BY THE PRESIDENT
COMPOSED SOLELY OF STATE AND LOCAL GOVERNMENT OFFICIALS ...
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TO IMPLEMENT THE GENERAL MUNICIPAL DISCLOSURE AND ACCOUNTING
STANDARDS /WHICH wOULD BE/ CALLED FOR IN /A FEDERAL/ STATUTE.”
MR. SMITH SUGGESTED SUCH A PROPOSAL BECAUSE OF HIS BELIEF
THAT A MAJOR IMPEDIMENT TO FEDERAL LEGISLATICN HAS BEEN THAT
SUCH LEGISLATIVE PROPOSALS MAVE BEEN VIEWED AS REQUIRING
INTERVENTION BY A FEDERAL AGENCY IN THE DETERMINATION OF
APPROPRIATE DISCLOSURES FOR STATE AND LOCAL ENTITIES:

HE&SUNABLE ARGUMENTS CAN BE MADE TN FAVORE OF
UNIFORM NATICHWIDE ACCOUNTING AND DISCLOSURE
STANDARDS FOR MUNICIPAL ISSUERS, FOR GIVING
STATUTORY STATUS TO THE DISCLOSURE STANDARDS
SO THAT AN ISSUER WHO COMPLIES WOULD BE
SUBSTANTIALLY PROTECTED, AND FOR THE
DESIRABILITY OF EXPLICIT LIABILITY PROVISIONS
S0 THAT SUCH ISSUER? AND UNDERWRITERS KNOW
WHERE THEY STAND. [|HE HANGUP IN THE FEDERAL
LEGISLATION THAT HAS BEEN PROPOSED TO DATE
IS HAVYING THE STANDARDS DECIDED UPON BY A
EDERAL AGENCY COMPOSED OF FEDERAL EMPLOYEES.
HATEVER ANY OF US MIGHT THINK, THERE IS THIS
DEEFSEATED CONCERN THAT AN APPROPRIATE
FEDERAL-STATE RELATIONSHIF CANNOT BE RECONCILED
WITH THE SEC., IT 1S NOT UNREASONABLE TO
BELIEVE THAT FEDERAL AGENCY INTERVENTION EVEN
IN ONLY A DISCLOSURE WAY CAN HA POLITICAL
IMPLICATIONS AND CONSEQUENCES.

Mk, SMITH'S PROPOSAL WOULD CREATE A FRAMEWORK WHICH
WOULD PLACE THE CoMMISSION IN A MERELY ADVISORY ROLE IN
CONNECTION WITH THE ESTABLISHMENT OF MUNICIPAL SECURITIES
DISCLOSURE STANDARDS,

47 RicHARD B. SMITH, REMARKS A DISELDBURE SEMINAR
SPO SDR D BY THE wHNICIFhL imiﬂﬁﬁ FFICERS ASSOCIATION

RANCISCD CTOBER 2
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SUCH AN APPROACH MAY BE MORE ACCEPTABLE POLITICALLY THAN
GRANTING THE COMMISSION EITHER DIRECT RULEMAKING AUTHORITY
CONCERNING DISCLOSURE REQUI{REMENTS OR AUTHORITY, SIMILAR TG
THAT WHICH THE COMMISSION HAS CURRENTLY UNDER THE SECURITIES
EXCHANGE ACT WITH RESPECT TG SELF-REGULATORY ORGANIZATIONS,
TO APPROVE, DISAPPROVE, OR AMEND THE RULES OF A SEPARATE
RULEMAKING AUTHORITY,

[F FEDERALLY MANDATED DISCLOSURE RERQUIREMENTS ARE
NECESSARY TO ACHIEVE UNIFORM, ADEQUATE DISCLOSURE, THERE ARE
CERTAIN CONTROVERSIAL 1SSUES WHICH APPEAR TO BE PRESENT IN
ALL OF THE VARIOUS APPROACHES. FOR EXAMPLE, WHATEVER
CONSTITUTIONAL PROBLEMS MAY ARISE FROM THE APPLICATION OF
NATIONAL, UNIFORM DISCLOSURE REGUIREMENTS TO STATES AND
OTHER MUNICIPAL SECURITIES ISSUERS WOULD EXIST REGARDLESS OF
HOW THOSE REQUIREMENTS WERE FORMULATED, AND WHAT FEDERALLY
MANDATED BODY ENFORCES THEM,

[N ADDITION, ANY APPRGACH TO FEDERALLY MANDATED
DISCLOSURE WHICH MAY BE ADOPTED WOULD APPEAR TO INVOLYE SOME
INCREASED ISSUER COST. THAT COST ALMOST CERTAINLY WOULD
INCLUDE THE COST OF PREPARING THE DISCLOSURE MATERIALS AND
OF HAVING AN INDEPENDENT AUDIT PERFORMED IN ACCORDANCE WITH
SOME STANDARD GUIDELINES. WHETHER THE ADDITIONAL COST QF
AN UNDERWRITER'S DUE DILIGENCE INVESTIGATION [§ NECESSARY
HAS BEEN THE SUBJECT OF SOME CONTROVERSY,
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IN CONSIDERING THAT POINT, IT IS CRITICAL TO RECOGNIZE THAT
THE COSTS OF DUE DILIGENCE INVESTIGATIONS MUST BE BALANCED
AGATNST THE LOSSES TO INVESTORS THAT WOULD POTENTIALLY BE
AVOIDED. IN EVALUATING THOSE LOSSES, IT
SHOULD BE NOTED THAT INVESTORS SUFFER NOT MERELY WHEN THERE
15 A DEFAULT IN PAYMENTS OF INTEREST OR PREMIUM, BUT ALSD
WHEN THEY MUST SELL THEIR SECURITIES IN THE SECONDARY MARKET
AT A PRICE BELOW THAT AT WHICH THEY PURCHASED THE SECURITIES,

IN SPEAKING ABOUT THE ROLE OF THE SEC IN THE PUBLIC
SECURITIES MARKETS, SOME MENTION $HOULD BE MADE OF PROBLEMS
IN THE SALE AND TRADING OF U.S. GOVERNMENT SECURITIES,
PARTICULARLY GINNIE MAES WHICH HAVE PROLIFERATED AT AN
ALMOST GEOMETRIC RATE.

U, S, GOVERNMENT SECURITIES, PARTICULARLY OINNIE MaES,
ARE TYPICALLY SOLD TC THRIFT INSTITUTIONS (INCLUDING SAVINGS
AND LOAN INSTITUTIONS AND CREDIT UNIONS) PENSION FUNDS, AND
LARGE INSTITUTIONAL INVESTORS, SOME OF THE FRAUDULENT
PRACTICES UNCOVERED IN THE COMMISSION'S INVESTIGATIONS
INCLUDE HIGH PRESSURE TACTICS EMPLOYED AGAINST UNIFORMED
MONEY MANAGERS, EXCESSIVE FEES, ADJUSTED TRADING, AND OVER-
COMMITMENTS RESULTING FROM LEVERAGING AND PURCHASES OF
FORWARD CONTRACTS. IN THE PAST FEW YEARS, THE COMMISSION
HAS INSTITUTED A NUMBER OF CASES AGAINST BROKER-DEALERS AND
OTHERS ENGAGED IN FRAUDULENT PRACTICES IN THE SALE OF GINNIE
MaEs,
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WHAT THE ROLE OF THE SEC WILL BE IN THE MARKETS FOR
.S, GCVERNMENT SECURITIES REMAINS TO BE SEEN. SOME REGULATION
OF MARKET PROFESSIONMALS, EITHER BY THE COMMISSION OR A SELF-
REGULATORY ORGANIZATION MAY WELL BECOME PERCEIVED AS NECESSARY,

SOME OF YOU MAY BE DISAPPCGINTED BY MY FAILURE TO MORE
CLEARLY PREDICT THE ROLE oF THE SEC IN THE PUBLIC SECURITIES
MARKETS, HOWEVER, | BELIEVE THAT POLITICAL AND ECONOMIC
EVENTS WILL DETERMINE THE COMMISSION'S ROLE TG A LARGE EXTENT,
THIS MEANS THAT WHAT ROLE THE SEC WILL PLAY IS PARTLY UP
TO YOU.

FEDERALLY MANDATED DISCLOSURE STANDARDS ARE LESS LIKELY
TO BE IMPOSED BY LEGISLATION IF REASONABLY UNIFORM MUNICIPAL
DISCLOSURE OF SATISFACTORY QUALITY IS DEVELOPED FOR THE SALE
OF MUNICIPAL BONDS, THE EFFORTS OF THE MFOA IN THIS DIRECTION
ARE CERTAINLY TO BE APPLAUDED, [N THIS REGARD, PERHAPS WE
SHOULD coNSIDER PRoFESSOR KRIPKE'S THEORY THAT ISSUERS
SHOULD NOT BE BURDENED WITH THE COSTS OF INTERESTING BUT
NON-ESSENTIAL DISCLCSURE TO INVESTORS. WHERE ISSUERS ARE
GOVERNMENT BODIES, THIS CAUTION IS EVEN MORE POINTED,
SIMILARLY, IF A SELF-REGULATORY CRGANIZATION FOR GINNIE MAE
DEALERS 1§ CREATED VQLUNTARILY, REGISTRATION AND REGULATION
OF SUCH DEALERS BY THE SEC 1s LESS LIKELY.
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THE GOVERNMENT SECURITIES MARKETS ARE AN INCREASINGLY

IMPORTANT PART OF THE FINANCIAL MARKETS, 10 THE EXTENT THAT
THERE ARE WEAKNESSES IN THE PRESENT REGULATORY STRUCTURE FOR
SUCH MARKETS WHICH CAN BE CORRECTED BY SOME FURTHER REGULATIDN
OF EXEMPT MARKET PROFESSIONALS, SUCH AS GINNIE MAE DEALERS,
OR THE ELIMINATION OF THE STATUTORY EXEMPTIONS FOR INDUSTRIAL
REVENUE BONDS, SUCH FURTHER REGULATION PRESENTS NO SIGNIFICANT
LEGAL OR CONCEPTIONAL PROBLEMS,

ON THE OTHER HAND, | PERSONALLY BELIEVE THAT THERE ARE
BOTH LEGAL AND POLICY PROBLEMS INVOLVED IN A FEDERALLY
MANDATED DISCLGSURE SYSTEM FOR MUNICIPAL 1SSUERS,
NEVERTHELESS, | ALSO BELIEVE THAT THE PRESENT REGULATORY
SCHEME, WHEREBY FRAUDULENT $ALES OF SUCH SECURITIES ARE
PREVENTED MERELY BY OCCASIONAL CASES UNDER THE ANTI~FRAUD
PROVISIONS OF THE FEDERAL SECURITIES LAWS [S UNSATISFACTORY.
MORE AND BETTER DISCLOSURE BY MUNICIPAL ISSUERS IS ESSENTIAL
TO SQUND FINANCING BY SUCH ISSUERS, AS WELL AS THE PROTECTION
OF INVESTORS, VOTERS AND TAXPAYERS, THE FEDERAL GOVERNMENT
HAS A SIGNIFICANT AND LEGITIMATE INTEREST IN ENCOURAGING
SUCH IMPROVED DISCLOSURE, NOT ONLY TO PROTECT INVESTORS,
BUT ALSO TO ASSIST CAPITAL FORMATION AND THE EFFICIENT
ALLOCATION OF ECONOMIC RESOURCES. | HOPE THAT THE SEC wiLL
BE ABLE TO PLAY A USEFUL AND CONSTRUCTIVE ROLE IN THESE
DEVELOPMENT OF BETTER MUNICIPAL ISSUER DISCLOSURE AND
FAIRER AND MORE EFFICIENT PUBLIC SECURITIES MARKETS,



