
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON D.C 20549

OFFICE OF THE
GENERAL COUNSEL

October 23 1978

Wallace Cl Furstenau Esquire

Clerk United States District Court

District of Arizona

Room 6218 Federal Building

Phoenix Arizona 85025

Re hv1 yjnvestments Inc et al Securities and Exchange

Commission et al Civil Action No ____ MIX

Dear Mr Furstenau

Enclosed for filing in the abovecaptioned case are an original
and one copy of the Securities and Exchange Conmiissions Verified Peti
tion for Removal Also enclosed for filing are the original and one

copy of the Motion of the Defendant Securities and Exchange Commission to

Dismiss or in the Alternative for More Definite Statement and the

Memorandum of Points and Authorities filed in support thereof

My application for limited admission pursuant to Rule 6b of the

rules of this Court has been forwarded to the United States Attorneys
Office for this District and will be promptly filed with the Court

Sincerely

H.Sthropp
Assistant General Counsel

Enclosures

cc Mr Lee Tabler

AgentatLarge for the plaintiffs
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PAUL tESON
JAMES SCHICPP

JULIE ALLECTA

Attorneys for the defendant

Securities and Exchange Carinission

Securities and Exchange Carinission

500 North Capitol Street

Washington D.C 20549

Telephone 202 7551335

UNITED STATES DISTRICT COURT

FOR TEE

DISTRICT OF ARIZA

10
______________________________________________

11 SECURITIES AND EXCHANGE 4MISSIUN

12 Petitioner

13 Civil Action No ________ PHX

14 HIGH VALLEY INVESThENTS INC
LEE ThBLER

15 JCHERT WAQqER
CIARLES ODERKEM

16

Respondents
17

_________________________________________________

18

VERIFIED PETITICt FOR REMOVAL

19

20 The petition of the Securities and Exchange Coninission Commission

21 respectfully shows

22 On September 20 1978 an action was commenced against the

23 Commission its investigators and attorneys by the filing of complaint

24 in the Superior Court of the State of Arizona in and for the County

25 of Maricopa entitled Hi9h Valley Investments Inc et al plaintiffs

26 Securities and Exchan2e Commission et al defendants Civil No

27 C375252 copy of the complaint was served on and received by the

Commission or1 September 25 1978 and is annexed hereto No further

29 proceedings have been had in that action

30

31

32

SEC 1552 12-75



The abovedescribed action is civil action that seeks judg

merit against the Coninission an agency of the United States arid against

various unnamed officers of the Cnission or persons acting under such

officers generally referring to such persons as the several attorneys

and investigators of the Catniission Cauplaint While the allegations

in the plaintiffs Canplaint are vague and generalized it aears that

the claim asserted by the plaintiffs is one arising under the Constitu

tion and laws of the United States and that the actions of which the

plaintiffs coiplain were performed by Ccxrrnission personnel in connection

10 with their duties as Coirrnission enployees under color of their office

11 and in accordance with the authority granted to the Ccnnission and to

12 such persons under the federal securities laws Therefore the above

13 described action is one which may be removed to this Court by the Ccrmission

14 defendant therein pursuant to the provisions of 28 U.S.C 1441b

15 and 1442al

16 Since this petition is filed on behalf of an agency of the

17 United States no bond for costs and disbursements incurred by reason

of the removal proceedings is required 28 U.S.C 1446d

19 WHEREFORE pursuant to Rule 81c of the Federal Rules of Civil

20 Procedure the Caunission respectfully petitions that the abovedescribed

21 action now pending in the Superior Court for the State of Arizona in

22

23

26

27

28

29

30

-2-
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

Respectfully subnitted

LeJa
PAUL DOE

Associate General Counsel

cc414t-ant General

and for the County of Mar icopa be rwved therefrcxn to this Court

1cal Counsel __________________________

MICHAEL SCCIrT

Assistant United States Attorney

5000 Federal Building
230 North First Avenue

Phoenix Arizona 85025

DECLARATION

Securities and Exchange Catmission

Washington D.C 20549

James schropp attorney for the Petitioner Securities and

Exchange Connission in the aboveentitled cause states that he has

read the contents of the foregoing Petition and that the natters contained

therein are true to the best of his knowledge and belief Pursuant

to 28 U.S.C 1746 declare under penalty of perjury under the laws

of the United States of Merica that the foregoing statement is true

and correct Executed on October 23 1978

pP
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Lee Tabler United States Citizen and Agentat

Large as well as coowner of High Valley Ijivestinents Inc

Under this authority and under the authority of the COMMON LAW

as guaranteed by the Constitution of the United States and the

Bill of Rights Articles and thereof do hereb3 res

pectfully demand at COMMON LAW to be heard by twelve 12

person jury and based on the facts herein contained find

the Securities and Exchange Commission and its several attorneys1

and investigators guilty of trespass on our Rights and guilty of

damages to the Plaintiffs in the following sums

Actual damages of $4000000.00

Punitive damages of $75000000000.00

II

te Securities and Exchange Commission and its several

attorneys and investigators are guilty of knowingly presenting

perjured evidence to Grand Jury Each attorney and Investi

fl zrr.rnp--
\_1 %--tt

Lee Tabler

4039 West Huntington Drive

Phoenix Arizona 85041

In Propria Persona

SUPERIOR COUIa OF THE

FOR THE COUNTY

HIGH VALLEY INVESTMENTS INC
LEE TABLER

ROBERT WAGNER
CHARLES VON GOERKEN

Plaintiffs

UNITED STATES SECURITIES AND

EXCHANGE COMM1SSION ITS
INVEST1GATORS AND ATTORNEYS

_____ Defendants

I_u

Cri Cr GuJç CD.L

STATE OF ARIZONA

OF MART CUPA

CIVIL NO C37525z
ACTION IN TRESPASS AT

COMIUN LAW PLAINTIFFS
DEMAND 12 PERSON
COMMON LAW JURY
JUDGE LAW AND FACI OF
ISSUES ONLY

l0

11

12

13

14

16

17

18

20

21
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24

25

26

27

28

29

30

31

32



gator will be nuced by name

III

Knowingly and willfully misrepresented tne ía and

definitions to Grand Jury

iv

Knowingly and willfufly usurped powers of the Lnied Siltes

Justice Departr2 Ther being 31 trcLpos of ArticleE

an of the Bill of Rights

Did knowingly and willfully harressed the officers and

11

investors with threats and prewritten depositions to tile point

32

of personal vendetta

13

VI
14

Attorneys for the Securities and Exchange Coca ssion hsa\

filed or caused to be filed an indictment that is in itself
16

false and based on false information supplied to hi and Jul

Knowing at tile time of filing that at was lulse

VII
19

The harrassaont of High Valley lnvetseit Inc oil cers
20

with threats of imprisonment and fines to acquire guilty plea
21

plea which would have in fact made both officers guilty ul

22

perjury constitutes willful and merciless denial of due

23

process of Law as guaranteed by our Constitution
24

VIII
25

26
In view of these facts which will be proven before

27
COMMON LAW jury High Valley Investments Inc officcrs ci al

28
have not sold Securities Oil Gas or Mineral Rights tnerefore

29
they cannot be guilty of Securities Violations

30



We respectfully request trial by jury of twelve 12

persons under COMMON LAW to judge the PACT as well as the

LAW on issue pleadings only

Lee Tabler Agenta--arge
High Valley Investments Inc

Charles von Goerken
Robert Wagnei
Etal

10

11

32

CERTIFICATL OF SERVICE
13

hereby certify that true and correct copy of the foregoing
14 instrument has been sent by Certified Mail by me to Gerald

Cunningham c/o 11.5 Attorney Pederal Building Phoenix
15 Arizona 85025 and Lane 13 Emory Assistant Administrator

Seattle Regional Office Securities and Exchange Commission
16 915 2d Avenue Seattle Washington 98174

Lee Table
39
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.27

2R

29

30

31

32



PAUL LVSQ4
JAMES SCUCPP
JULIE ALLECTA

Attorneys for the defendant

securities and Exchange Camriission

Securities and Exchange Ccxrznission

500 North Capitol Street

Washington D.C 20549

Telephone 202 7551335

UNITED STATES DISTRICT COURT

FOR TEE

DISTRICT OF ARIZONA

10

11

HIGH VALLEY INVESTMENIS INC
12 LEE TASLER

ICHERT WAUNER
13

CHARLES WE GDERXEN

14 Plaintiffs Civil Action No

15

16 SECURITIES AND EXCHANGE CCIMISSICE et al
17 Defendants

18

19

MOTION OF TEE DEFENIWT SECUIUnES AND EXCHANGE CCtIMISSION at
20

DISMISS OR IN THE ALTER1TIVE FOR MORE DEFINITE STATEIIENT

21

22
The defendant Securities and Exchange Carnission respectfully moves

23

this Court pursuant to Rule 12b6 of the Federal Rules of Civil Pro

cedure to disniss this action on the ground that the plaintiffs have failed

25
to state claim upon which relief can be granted In the alternative

26

the defendant respectfully moves this Court for an order pursuant to Rule

27

12e of the Federal Rules of Civil procedure requiring the plaintiffs to

file more definite statement of their claim

30
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In support of this Motion the Court is referred to the menorandum

of points and authorities filed herewith

Respectfully subnitted
41

Local Counsel

Associate GeneralMICHAEL SCCYr

Assistant United States Attorney

5000 Federal Building

230 North First Avenue

Phoenix Arizona 85025

Assistant General Counsel

10

11

12

Attorney
13

Securities and Exchange Carvnission

14 500 North Capitol Street

Washington D.C 20549

15 lephone 202 7551335

16

17

Ii flated Octobec 23 1978
II

18

19

20
II

21

22

23

24

25

26

27

28

If

29

30

31

32
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PAUL CtflSON

JP.MES SCHPOPP

JULIE ALLECTA

Attorneys for the defendant

Securities and Exchange Carvnission

Securities and Exchange Caanission

500 North Capitol Street

Washington D.C 20549

Telephone 202 7551335

UNITED STATES DISTRICT COURT
FOR THE

DISTRICT OF ARIZONA

10

11

HIGH VALLEY INVESThENTS INC
12 LEE TABLER

ROBERT WAC2qER
13 CHARLES VON GDERKF2q

14 Plaintiffs Civil Action No
__________ PHX

15

16 SECURITIES AND EXCHANGE CCIMISS ION et al

17 Defendants

18

19 MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF THE
MOTION OF THE SECURITIES AND EXCHANGE CCtIMISSION DISMISS

20 OR IN THE ALTERNATIVE FOR MORE DEFINITE STATEMENT

21

The defendants in this action are the Securities and Exchange Com
22

mission CQmiission and certain of its attorneys and investigators who

23

are unnamed in the plaintiffs complaint The action was commenced in the
24

Superior Court of the state of Arizona in and for the county of Maricopa
25

and rexroved to this Court the plaintiff in this action seeks $4000000
26

in actual damages and $75000000000 in punitive damages against the de
27

fendants Cctiplaint 1/ The vague and conclusary character of the

28

plaintiffs allegations do not permit us to ascertain with any degree of

certainty the substance of the plaintiffs charges it appears however

31

j/ The complaint does not specify how or why the plaintiffs believe
32

themselves entitled to this amount of noney damages

SEC 1862 2.75



that the plaintiffs complaint centers around certain actions of the

Ccnnission concerning High Valley Investment Inc High Valley and two

of its officers and directors Robert Wagner and Charles von Goerken 2/

The Ccnnissions Action Asainst High Valley

On August 1975 the Cnnnission issued formal order of investi

gation in the matter of High Valley Investments Inc to investigate possible

violations of the federal secuLities laws in connection with the offer and

sale of undivided fractional interests in oil and gas leases to be explored

and developed by High Valley In the course of the Carmissions investigation
10

it was necessary for the Carmission on September 17 1975 to bring subpoena
11

enforcement action against Mr von Goerken in the United States District

12

Court for Montana and subsequently on March 12 1976 to initiate civil
13

contempt proceeding against Mr von Goerken for his refusal to comply with
14

the orders of the court entered in that action 2/ An order was entered

15

November 21 1975 and amepded January 1976 requiring Mr Goerken to

16

produce the subpoenaed records
17

On April 1976 the Carmission instituted in that court an injunctive
18

action against High Valley and Messrs von Goerken and Wagner 4/ The Con
19

missions complaint alleged violations of the securities registration and

20

antifraud provisions of the federal securities laws On August 31 1976
21

after hearing at which none of the defendants appeared the court entered
22

preliminary injunction against High Valley and Mr Wagner Mr von Goerkin

23

could not be located at that time and the Carmission was not able to effect

14

service upon him in that action

2/ High Valley is closely held Nevada corporation headquartered in

27 Montana Mr von Goerken is an officer of the company its majority

shareholder and chairman of its board of directors Mr Wagner
28 is also an officer and director of the company

29 2/ Securities and Exchare Conunission von Goerken CV 75ll9--M

Mont Missoula Division
30

Securities and Exchange Conunission Hih Valley Investments Inc
31 et al CV 7639-14 Mont Missoula Division

32
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Un Septenber 28 1976 the Ccimeission referred its investigative

files without any recczwnendation as to whether criminal prosecution was

warranted to the United States Attorney for the District of Arizona pur

suant to the request of that office Thereafter federal grand jury in

phoenix Arizona indicted Messrs Wagner and von Goerken on sixteen counts

of violations of the federal securities laws the indictments were based

on the same transactions that were the basis for the Ccxwnissions injunctive

action The Comnission staff attorney primarily responsible for the conduct

of the Connissions investigation and injunctive action was aointed to

10 specially assist the United States Attorney for Arizona in this matter and

11 in order to avoid any possible prejudice to the defendants that might have

12 resulted from parallel civil and criminal proceedings the Connission has

13 deferred further prosecution of its injunctive action until the criminal

14 case has been concluded 6/ Trial in the criminal case is scheduled to begin

15 on October 26 1978

16

17

SCTvtREIQ IMMUNITY PRECLUDES THE MAIRrENANCE OF THIS
18 SUIT AGPJNST THE CG4MISSIUN FDR MONEtA.RY DAMAGES

19 While the plaintiffs complaint does not provide enough information

20 for us to determine the basis of the charges the actions complained of

21 aear to center around the presentation of evidence to grand jury the

22
Æubsequent filing of grand jury indictment and the alleged harassment

23 of certain High Valley officers in connection with the prosecution of

24 criminal action against them Thus the gravanen of the complaint presumably

25 may be characterized as an action for money damages for the intentional

26 tort of malicious prosecution all cast in constitutional terms

27

28 ci United States von Goerken et al Criminal Action No 76478PHX

29 Certain pleadings have recently been filed in the Cissions in
junctive action by Lee Tabler plaintiff herein but not party

30 to the injunctive action The Comnission has moved to strike these

pleadings as sham and false on the ground that the pleadings were
31 not signed by any party to the proceeding

32
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It is well settled that the United States as sovereign is ininurie

frczn suit except as it consents to be sued See Hawaii Cordon

373 U.S 57 58 1963 Larson lXMnestic Foreign Corrnerce Corp 337

U.S 682 688 1949 Mine safety Co Forrestal 326 U.S 271 374375

1945 United States Sherwood 312 U.S 584 1941 Moms United

States 521 F.2d 872 874875 9th Cir 1975 The Securities and Exchange

Carmission has been established as an agency of the United States and as

such is subject to suit only in such manner as authorized by Congress

Dalehite United States 346 U.S 15 1952 Holmes 341 F.2d

10 477 4th Cir 1965 certiorari denied 382 U.S 892 1965 rehearing

11 denied 383 U.S 922 1966

12 Thus insofar as this action is brought against the Cctwission qua

13 Catrnission in an effort to recover monetary damages the doctrine of sovereign

14 irrmunity requires dismissal Congress has nowhere declared that the Corrinission

15 may be sued in its own name apart from having its orders and rules reviewed

16 in courts of appeals pursuant to Section 25 of the Securities Exchange Act

17 15 U.S.C 78y or its actions reviewed pursuant to U.S.C 702 provisions

18 which have no application in this case J/ As the Supreme Court declared

19 in Blackmar Guerre 342 U.S 512 515 1952 in affirming the dismissal

20 of corniplaint against the Civil Service Corrinission

21 when Congress authorizes one of its agencies to

22 be sued so nomine it does so in explicit language

23 or impliedly because the agency is the offspring of

24 such suable entity See Keifer Keifer R.F.C

360 U.S 381 390

27 2/ Although U.S.C 702 permits judicial review of agency action in

cases where person has suffered legal wrong or has been adversely
28 affected or aggrieved within the meaning of relevant statute

that provision does not allow for the recovery of money damages against

29 an agency It should also be noted that the Administrative procedure

Act cannot be construed as creating separate jurisdictional basis

30 against the United States Califano Sanders 430 U.S 99 1977

31 Holmes supra 341 F.2d 477 cited with approval in National

Labor Relations Board NashFinch Co 404 U.S 146 15 n.4 1972
32
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Although Congress recently enacted provision waiving the defense of

sovereign ixmnunity in certain actions the provision specifically states that

this waiver is applicable only in actions seeking relief other than money

damages SeeP.L 94574 1976 codified asS U.S.C 702 Because the

united States is 5not suable of comnon right the party who institutes such

suit must bring his case within the authority of sane act of Congress or

the court cannot exercise jurisdcition over it united States Clarke

33 u.s Pet 436 444 1834 See also larson lXxnestic Foreign

Corp 337 u.s 682 693 1949 rehearing denied 338 u.s 840 1950

10 united states Lee 106 u.s 16 Otto 196 204 1882 Therefore this

11 action should be dismissed

12 The united states has consented to be sued for torts pursuant to

13 the Federal Torts Claims Act 28 u.S.C 1346b but the plaintiffs have

14 not claimed jurisdiction under the Federal Torts Claims Act Even if they

15 had it appears that the plaintiffs action may well be outside the scope

16 of that Act and therefore not actionable at all As we have stated the

17 canplaint appears to allege in essence tortious conduct in the form of

18 malicious prosecution The united states however has not granted its

19 consent to be sued for such torts Holms supra 341 F.2d 477

20 Boruski Division of Corpuration Finance of the Securities and Exchange

21 Cawnission 321 Supp 1273 1278 S.D N.Y 1971 see also Dabhite

22 united states supra 346 u.s is In fact the Federal Tort Claims Act

23 expressly provides that the Act

shall not apply to any claim arising out of assault

25 battery false imprisonment false arrest malicious

26 prosecution abuse of process libel slander misrepre

27 sentation deceit or interference with contract rights

28 28 U.S.C 2680h

29 Accordingly it appears that the plaintiffs have not stated claim

30 that is actionable Redmond united States Securities and Exchag

31 Coninission 518 F.2d 811 7th Cir 1975 But even assuning that the

32
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Federal Tort Claims Act would permit this suit the plaintiffs claims never

theless would be barred because their suit has been brought prematurely

Before an action may be cczrznenced pursuant to the Federal Torts Claim Act

that Act requires that the claim first be presented to the awropriate federal

agency in this case the Ccxnnission 2/ This requirement is jurisdictional

and cannot be waived ThreeM Enterprises Inc United States 548 F.2d

293 10th Cir 1977

The plaintiffs in this action have not presented any claim to the

Cosmission Thus even if the action is not barred by the doctrine of

10 sovereign inmunity by virtue of the limited waiver to such suit provided

11 by the Federal Tort Claims Act the plaintiffs action must be dismissed

12 because the plaintiffs have not exhausted their administrative remedies

13 Caton United States 495 F.2d 635 638 9th Cir 1974 10/

14

THE UNNAMED INDIVIDUAL DEFENDA1IS ARE ABSOLUTELY IMMUNE

15 FIC4 PRIVATE DAMAGE LIABILITY

16 The Supreme Court in Butz Economou 98 Ct 2894 2911 1978

17 recently held that damage suits against federal officials must be carefully

18 scrutinized by the courts to ensure that federal officials are not harassed

19 by frivolous lawsuits To that end the Court emphasized that it is the

20 responsibility of the federal courts to dismiss lawsuits for money damages

21 against federal officials that like the instant suit do not state cause

22 of action Thus the Supreme Court declared

23

24 2/ Section 2675a provides

25 An action shall not be instituted upon claim against
the United States which has been presented to federal

26 agency for money damages for injury or loss of property

or personal injury or death caused by the negligent or

27 wrongful act or cxruission of an employee of the government
while acting within the scope of his authority unless

28 such federal agency has made final disposition of the

claim
29

19/ The procedures established by the Act must be strictly adhered to

30 inasmuch as the Act constitutes waiver of ismunity ThreeM Enter

pises Inc United States supra 548 F.2d at 295 Pennsylvania

31 National AssoThEioF6TTTood Insurers 520 F.2d 11 20 3rd Cir

1975
32
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Insubstantial lawsuits can be quickly terminated

by federal courts alert to the possibilities of

artful pleading Unless the complaint states

compensable claim for relief under the Federal

Constitution it should not survive motion to

dismiss Id

The plaintiffs frivolous claims for money damages should be treated in

accord with the Supreme Courts direction

Even assuming that the plaintiffs have stated claim upon which

10 money damages could be awarded proposition which we refute infra the

11 unnamed individual defendants are inmune from liability for money damages

12 in this matter The Supreme Court in Blitz Economou supra thoroughly

13 reviewed the scope of official inmunity and reaffirmed the principle of

14 absolute ininunity for criminal prosecutors established in Imbler Pachtman

15 424 U.S 409 1976 holding that agency officials performing certain functions

16 analogous to those of prosecutor should be able to claim absolute irmnunity

17 with respect to such acts 98 Ct at 2915 In this regard the Court

is noted that agency officials who participate in the decision to bring an enforce

12 ment action should be accorded absolute mninunity

20 An agency official like prosecutor may have

21 broad discretion in deciding whether proceeding

22 should be brought and what sanctions should be

23 sought The discretion which executive officials

exercise with respect to the initiation of admin

25 istrative proceedings might be distorted if their

26 mninunity from damages arising from that decision

27 was less than complete id.

28 The need for absolute irrrnunity is all the more clear where agency officials

29 participate in judicial proceedings and criminal law enforcement actions

30 Inasmuch as the allegations of the plaintiffs appear to concern the

31 actions of unnamed Ccnnission employees in presenting evidence to grand

32 jury and otherwise pursuing the conduct of criminal prosecution against

1--
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certain High Valley officers these actions come squarely within the scope

of the absolute innunity defined by the Court in Butz Econanou There

the Court observed noting with approval its earlier opinion in Imbler

Pachthan 424 U.S 409 1976 that

The cannonlaw inmunity of prosecutor is based

upon the same considerations that underlie the

comonlaw ininunities of judges and grand jurors

acting within the scope of their duties

Pachtman supra 424 U.S 422423 96 Ct at

10 991 qualified ininunity might have an

11 adverse effect on the functioning of of the criminal

12 justice system not only by discouraging the initiation

13 of prosecutions see id at 426 24 96 Ct at

14 993 but also by affecting the prosecutors conduct of

15 the trial

16

In light of these and other practical considera

18 tions officials were entitled to absolute

jo immunity with respect to his activities as an advo

20 cate activities were intimately associ

21 ated with the judicial phase of the criminal pro

22 cess and thus were functions to which the reasons

23 for absolute irwnunity apply with full force Id

24 at 430 96 Ct at 995

25 98 Ct at 2913 foothote omitted

26 We further subnit that quasijudicial imnunity also extends to any

27 Catinission investigator whose work constitutes an integral part of the judicial

prnnecutnral process The theory and public policy behind the principle

29 of judicial and quasijudicial immunity supports this view There is no

30 need for civil suit against prosecutors or prosecutorinvestigators with

31 regard to allegedly illegal investigatory actions when questions regarding

32 the legality of these actions can be raised fully litigated in the criminal

SEC 1852 12-75



action Thus if criminal defendant can have his day in court on these

issues in the criminal trial there is no need to subject prosecutors or

their investigators to duplication and potentially frivolous harassing

and vexatious civil suits Cambist Fi2ns Inc tggan 475 F.2d 887

3rd Cir 1973 As noted trial in the criminal action pending against

the plaintiffs is scheduled to begin soon thus they will be afforded their

day in court and may raise all claims regarding violations of constitutional

rights

The Court in Econonou in examining the absolute immunity of judges

10
noted that the judicial process provided safeguards against the kind of

tortious unconstitutional conduct alleged here thus reducing the need

12
for private damage actions Arid in recent decision the United States

13 District Court for the Southern District of New York held based on Econonou

14
that Commission investigatory official was absolutely immune from liability

15
from damages See Tserpes Securities and Exchange Commission 77 Civ

16
4071 CR1 Aug 1978 copy of the decision is attached for the convenience

17
of the Court counsel as Ethibit The District Court cited the holding

in Butz Economou supra 98 Ct at 2915 that agency officials per

10
forming certain functions analogous to those of prosecutor should be able

20
to claim absolute immunity with respect to such acts Tserpes Securi

21
ties and Exchange Commission slip op at And the District Court held

22
that the Cainission officials participating in an investigation shared in

23
that imnunity Id at 67

24
The individual defendants are therefore entitled to the absolute

25
immunity accorded those government officials whose special functions re

26
quire full exemption from liability Butz Econonou supra 98 Ct

27 2912 Accord Imbler Pachtman 424 U.S 409 1976 The individual

2R
defendants are absolutely inmune from private damages liability for the

29
discretionary acts complained of all of which are within the scope of their

30
authority and performed during the course of their official duties

31
Moreover even in the absence of the absolute immunity which is accorded

32
those federal officials exercising quasijudicial or quasiprosecutorial

SEC 1552 12-75



functions all federal officials are absolutely imDune frau liability for

nonconstitutional torts or statutory claims Butz Econonou ppra

98 Ct at 2905 rffirming Barr Mateo 360 U.S 654 1959

we recognize that that the plaintiffs here are proceeding

and that their pleadings should to degree be liberally read But even

pro so complaint is subject to dismissal for failure to state claim

if it appears beyond doubt that the plaintiff will fail to prove any set

of facts in support of his claim that could entitle him to relief Estelle

Gamble 429 U.S 97 166 1977 flames Kerner 404 U.S 519 521522

10 1972 fl/ plaintiff bound to do sore than merely state vague

and conclusory allegations respecting the existence of conspiracy Lowell

12 Workmens Ccrnp Bd of State of New York 327 F.2d 131 137 2nd Cir

13 1964 See also Coopersmith Supreme Court State of Colorado 465 F.2d

14
993 10th Cir 1972 Turack Guido 464 F.2d 535 2nd Cir 1972 Nor

15
is it sufficient to construct cause of action from frivolous assertions

16
Radovich National Football League 352 U.S 445 1957

17 The allegations advanced here are gross conclusions devoid of any

18
factual support and the plaintiffs cauplaint should be dismissed

19

II IF THE ACTICZ IS NOT DISMISSED AT THIS TIME THE DEFENDA2S
20

ARE ENTITLED 10 MORE DEFINITE STATEI1ERT OF THE ALLEGATflS

21
THAT FORM THE HASIS OF THE PLAINTIFFS CCZ4PIAINT

22
Although we believe this action should be dismissed in the event

the Court does not do so at this time the defendants respectfully seek in

the alternative an order requiring the plaintiffs to file more definite

25
statement of their claims

26
The actions alleged in the claint are framed in overly broad terms

27
We have only assumed that this action relates to the criminal proceedings

28
Though courts have expressed willingness to relax technical standards

of pleading on behalf of pro so litigants in cases where imperfections
29

in pleading would prevent the maintenance of viable cause of action

fldi Durning 139 F.2d 744 2nd Cir 1944 2A Moores Federal
30

Practice 8.13 the courts have not permitted the assertion of allegations

so bthad and scandalous that because they are wholly unsupported
31

by evidence or factual background cannot be construed as anything

but unintelligible Anderson United States 182 F.2d 296 1st
Cir 1950

10
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now pending against Messrs wagner and von Coerkin the complaint itself

fails to state when the actions complained of occurred or in what context

Moreover the complaint contains no allegation as to the identity of the

individual defendants and whether each allegation is made with respect to

some or all of the defendants certainly the plaintiffs must know the identities

of sane of the government agents who they believe have wronged them 12/ Nor do

the plaintiffs specify which of the plaintiffs have suffered what particular

monetary damages or the causal relationship between any act complained

of and any alleged damages Indeed it is not even clear who the plain

10 tiffs in the action are 13/ In view of the plaintiffs assertion in paragraph

11 II of the complaint that they are able to supply additional details such

12 details should be required The vagueness and ambiguity of the plaintiffs

13 complaint as it now stands renders it impossible for the Commission and

14 the unnamed individual defendants to file an appropriate responsive pleading

15 th this case

16 Although plaintiffs who appear pro se may be entitled to certain

17 allowances the Supreme Court has admonished

18 The right of selfrepresentation is not license to

19 abuse the dignity of the courtroom Neither is it

20 license not to comply with the relevant rules of pro

21 cedural andsubstantive law Faretta California

422 U.S 806 835 n.46 1975

crvCLusIc

25 For the reasons stated above this action should be dismissed for

26 failure to state claim upon which relief may be granted

27

28 j/ No individual defendant has yet been served with the complaint7 and

the defendants do not waive any jurisdictional defenses including

29 defenses based on this failure

30 fl/ The complaint is signed only by Lee Tabler who is appearing in
propria persona Since Mr Tabler is presumably not an attorney

31 he may not represent the other designated plaintiffs in this case

32

Il
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in the alternative the Court should grant the Camiissions motion

pursuant to Rule 12e and direct the plaintiffs to file within ten days

more definite statement as to the nature of their claim failing which

the ccxrvlaint shall be dismissed

Respectfully sutinitted

local Counsel _______________________________
PAUL C4JNSCH

MICHAEL SCOTT Associate General Counsei

Assistant United States Attorney

230 North First Avenue

10 5000 Federal Building

11 Phoenix Arizona 85025

ssistant General

12

13

14

Attorney
15

Securities and Exchange Cawnission

16 500 North Capitol Street

Washington D.C 20549

17 lephone 202 7551335

18

19 Dated October 23 1978

20

21

22

23

L4

25

26

ii

27
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LU

II

20

30

31

32
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individual defendants four of whoti are or wre staff

members The fifth individual defenSe-nt is an dninistrative

law Qudge at the SEC Plaintiffs vague and conclusory com

plaint ascribes to the defendr.nts malicious conspiracy .to

injure.his business and to disparage his professional abili

ties charges which apparently arise from SEC adrinistrative

and judicial prosecution of the plaintiff in connection with
1/

the sale of shares in cprporation of which he is president

All defendants have moved for dismissal of the complaint pur

suant to Rule 12 of the Federal Rules of Civil procedure

Rules or in the alternative for summary judgment pursuant

to Rules 12c and 56 The Court having considered atters

outside the pleadings the motion will be treated as one for

summary judgment which for the reasons to follow is awarded

to th defendants

This Court is mindful of the traditional generosity

afforded pro se plaintiffs Baines erner 404 V.S 519

1972 Jackson Statler roundation 496 T.2d 623 2d Cir

1974 Consequently it has dealt sympathetically and somewhat

informally with the p1aintiff who for reasons of alleged ill

ness was not required to hew to normal chronology in respond

ing to this motion Eumerous extensions of time to respond

were granted Finally by Order dated Fearch 22 1972 the

Court instructed the plaintiff to submit medical report ex

plaining his physicat condition io such report was ever

2-



filed in its stead plaintiff subndtted copies of forms

apparently generated in the Nedical Records Departnent of

etropolitan Rospital Center Plaintiffs Notice of Motion

sworn to April 1978 Exhibits these extremely sketchy

documents indicate that the plaintiff -was adnited to that

hospital on February 10 1978 and was discharged on -iarch

1978 In his -April motion plaintiff povided some snail

illumination by stating -that he was reguired to recuperate

from surgery for six more weLsks Giving plaintiff the leeway

be requested and more it would appear that this matter should

have been attended to by the end of May date the Court

has received no response from plaintiff to defendants motion

to dismiss

It would not be unreasonable therefore to invoke the

Bule 56 instruction that when faced with properly supported

surnrary judgment notion the party who does not respond may have

-judgment-entezed against him wif appropriate Bowever the

Court need engage in no such discretionary exercise As

matter of substantive law the plaintiff could not prevail on

his claim for whatever support he night have garnered in re

sponse would collide with immunity doctrines clearly applicable

2/
to this easer As applied to each of the six defendants named

immunity is afforded as follows

he SEC As federal auency the SEC is an inte

gral- part of thVnit States novcrnment having full sovereign



immunity in the absence of Waiver tlackmtr Cuerre 342

U.S 512 1952 Larson Domestic pn Porc5en Commerce Cort

337 U.S 622 1949 .Apart from specific provisions of law

providing for review of SEC action e..g.15 U.S.C 7C2 no

sucb tiver has been rade

Irving Sorrmier This defendant is an Administrative

Law Judge and as such inninerable for his official acts in

-connection tth plaintiffs administrative case under the recent

Supreme Court bcmlding that persons performing adjudica

tory functions within federal agency are entitled to absolute

immunity from damages liability for their judicial acts 8utz

Economou 46 U.S.L.W 4932 4962 V.5 June 29 1978

William tSoran Defendant 4oran is presently

Regional Administrator of the Vew York Regional Office 0NYR3

of the SEC In this capccity and in his former capacity as

Associate Regional Administrator it was and is his responsibility

to execute the mandate of that office which involves

conducting investigations under each of t1e
statutes administered by the Commission
reviewing evidence acquired in such investiga
tions reconmiending appropriate enforce
rent action to the Commission and supervis
ing and oonductling activities to en
force the provisions of those statutes

Affidavit of William i-oran sworn to Eover.Ser 31977

l4oran had supcrvisory and discretionary role in the admini

strative proceeding tacn against the plaintiff This brings

.4



his activit squarely within the EU holding that those

efficials who are responsible for the decision to initiate or

continue proceed.ng subject to agency adjudication are en

Utled to absolute irriunity fronda7t3ge5 liability for their

-partsin that decisiOr- tttY tDflOnDU7 sutra 46 t.S.L3

at 4962

rran3clin Ornsten This defendant is Assistant

kegional Administrator of the cYRO and like Moran is charged

with similar agency responsibilities Crrtsten however did

rot participate in the aenci proceedings against the path

tiff but was responsible tior the overafl supervision of the

litigation of fthe2 civil injunctive action that the Conudssion

had fileC against the plaintiffl Affidavit of rranklin

Ormsten sworn to Novenber 1977 ic 2-4 Logic dictates

that the Butz boldng inxnunizing those who are responsible

for the decision to initiate or continue fan agency3

rust extend to those agency officials whose administrative

duties carr then outside the administrative process and into

the courts in prosecutorial role Under 15 U.S.C SS 77tCb

and 75ue the SEC has authority to bring an action in federal

tstrict court to enjoin many acts or practices which constitute

or wilt constitute violation of sccuritiei 3.aw and regula

tions ThUS an SEC injunctive proctoding in district court

right be considered econtinu.ition ct abncy proceeding

already and this view .icnttd immunize vndcr the jjfl

5-



eagency proc tingm doctrine t3se like Ormstcn who participate

in the óecision to go to court tfld it the ensuing litigation

Alternatively the EECs statutory authority to bring injunc

tive proceedings in Cistrict court nay well bring Orms tens

activities within slightly broedcr langtage in But which

states that agency officials performing certain fvnctions

analogous to those of prosecutor should be able to claim

absolt .e ixrtrininity with respect to such acts Butz tconorrcu

supra 46 V.S.L.W at 4962 tither way this Court is satis

fied that Ormaten is absolutely inmune to prosecution in this

iatter

Bark Jacobs and Ira Brett Defendant

Jacobs was employe as an enforcement attorney with the SEC

it the cour of whi.h employent he prticipated in the in

vestigation of plaintiffs activities in connection with his

corporations issuance of public shares 3acobs also parti

cipated in the civil litigation begun by the SEC against the

plaintiff Affidavit of lark tacobs sworn to ijovember

1977 sc 35 Defendant Brett is currently an enforcehient

-attorney with the SEC and he also took part in the litigation

against the plaintiff Affidavit of Ira Jratt sworn to

lbvember 1977 fl The activit5es of eefendants acobn

and Bratt evoke the protectn of the further Bc holding

that eat agoncy attorney who arranges for the presontation of

evidence an the record in the course of an rtcninlstrettive ad



judication is absolutely immune from suits based on the int-o

duction of such evidence But2 tconomou supra LE u.s

L.W at 4963 his theory rust likewise extend to the liti

qation of SEC enforcement proceedings in the federal courts

for tfr attorneys role tinder sttutory authority to corratence

such actions is no less prosecutorial and protected in the

one forum than it is in the other See Xmbler Pachtman

424 U.S 409 1976

Por all cf the foregoing reasons the defendants motion

for summary judgment pursuant to Pules 12c and 56 is granted

Settle judgment on notice

Dated lew York Pew York

August 1978

CHAtLES ft TENNEy

US .D.3
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against
SECURITIES JND EXCERNGE COMMISSION

et al
Defendants

FOOTNOTES

v.esearth 7utOTratOflCoZT 521 P.26 585 26 cir

he Complaint does not specifically state that this suit

arises from SEC litigation in connection with halting is
suance of public shares in plaintiffs corporation Bow

ever it does not take great deal of imagination to cull

from the Complaint evidence that this is so To begin

with all of the defendants are or were connected with the

SEC and with its case against Tserpes and his corporation

Noreover the plaintiff states that the defendants ille

gaily stopped the standard business financing and benefits

from plaintiffs 701 ownership of the business in Research

automatiOn Corporation Complaint 4c Further

there is charge that ther conspiracy the defen

dants have deprived plaintiff access to the capital stock

Xd 45 It seems beyond cavil that plain
tiffs charges against these defendants arise from their

execution of official responsibilities
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individual defendants four of htTt are or wre SEC staff

members The fifth individual defendant is an itdztinistrative

Law eudge at the SEC Plaintiffs vaue and conclusory corn-

plaint asribes to the defendtntst malicious conspiray.to

injure his business and to disparage his professional abili

ties charges which apparently arise from SEC administrative

and judicial prosecution of the plaintiff in connection with
if

the sale of shares in crporation of which be is president

An defendants have moved for dismissal of the complaint pur

suant to Rule 12b of the Federal Rules of Civil procedure

Rulese or in the alternative for sumirary judgment pursuant

to Rules 12c and 56 The Court having considered matters

outside the pleadings the motion will be treated as one for

summary judgment which for the reasons to follow is awarded

to thi defendants

This Court is mindful of the traditional generosity

afforded pro se plaintiffs tames Terner 404 V.5 319

1972 Jackson Statler Foundation 496 T.2d 623 2d Cir

1974 Consequently it has dealt sympathetically and somewhat

informally with the plaintiff who for reasons of alleged ill

ness was not required to hew to normal chronology in respond

ing to this motion umerous extensions of time to respond

were granted Finally by Order dated varch 28 1978 the

Court instructed the plaintiff to submit medical report ex

plaining his physical conditIon vo such report was ever

2--



filed in its stead plaintiff submitted copies of forms

apparently generated in the Pedica1 Records eparnent of

etropolitan Hospit-al Center Plaintiffs Notice of Motion

sworn to April l97E Exhibits hese extremely sketchy

documents indicate that the plaintiff -was adr.i.ted to that

hospital on February 10 1972 and was discharged on March

1978 in his April motion plaintiff povided some small

illumination by stating that be was required to recuperate

froe surgery for six more weuks.w Giving plaintiff the leeway

be reguested and more St would appear that this matter should

have been attended to by the end of May date the Court

has received no response from plinUff to defendants motion

to dismiss

It would not be unreasonable therefore to invoke the

yule 56 instruction that when faced with properly st.pported

summary judgment motion the party who does not respond may have

-judgment-entered against him if appropriate Eowever the

Court need engage in no such discretionary exercise As

matter of substantive law the plaintiff could not prevail on

his claim for whatever support he itight have garnered in re

sponse would collide with immunity doctrines clearly applicable

2/
to this case As applied to each of the six defendants named

immunity is afforded as follows

he SEt As federal a9ency the SEC is an inte

gral part of thetnited Sttºs government having full sovereign



immunity in th absence of waive tlackmar Oucrre 342

V.5 512 1952 Larson tomestic Torcitn Commerce Cart

337 U.S 662 1949 .Apart from specific provisions of law

providing for review of SEC action e.g 115 U.S.C 7c2 no

such iaiver has been made

Irving Sornmer This defendant is an Jsdministrative

Law Judge and as such invulnerable for his official acts in

-connection tth plantiffs adrrinistrative case undor the recent

Supreme Court brlding that tpersons performing adjudica

tory functions within federal agency are entitled to absolute

immunity Iron damages liability for their judicial acts.r mitz

Economou -46 V.S.L.W 4952 4962 U.S June 29 1972

illian 5oran Defendant l4oran is presently

Regional ministrator of the Eew York Regional Office VEYROU

of the SEC In this capocity and in his former capacity as

Associate Regional Administrator it was and is his responsibility

to execute the mandate of that office which involves

conducting investigations under each of the
statutes administered by the Commission
reviewing evidence acquired in such investiga
tions recommending appropriate enforce
zntnt action to the Commission and

ing and oonducting activities to en
force the provisions of those statutes

Affidavit of Villiam i.oran sworn to iovenber 31977

4oran had Supctrvisory and discretionary role in the admini

strative proceeding taken against the plaintiff This brings



his astivit squarely within the But holding that those

officials who are responsible for the decision to initiate or

continue proceeding subject to agency adjudication are en

titled to absolute inrnuflit3 1rond1taes liability for their

-partrin that decision.0 But toon .0 supra 46 t.S.L34

at 4962

Pranflin Orrsten This defendant is Assistant

Regiontl Administrator of the $YRO and like Moran is charged

with similar agency responsibilities Crmsten however did

riot participate in the a9eçy proceedings against the p3ain-

tiff but was responsible tfor the overall supervision of the

litigation of the civil injunctive action that the CornissiOn

had fil against the plaintiff Affidavit of Franklin

Ormsten sworn to %oenber 1977 ic 24 Logic dictates

that the Butz bolng immunizing 0those who are responsible

for the decisioD to initiate or cortinue agency proceedingt

rust extend to those agency officials whose administrative

duties carr them outside the administrati\e process and into

the courts in prosecutorial role Under 15 U.S.C SS 77t1b

an 78ue the SEC has authority to bring an action in federal

district court to enjoin 0any acts or practices which constitute

or will constitute violation of securities law and regula

tions Thus an SEC injunctive procecding in district court

right be considered Ocontinu3tion0 of an anty proceeding

already .egun and this view would immunize under the tjfl

5-



agency procst rting doctrine t-h3se like Ornstcn who participate

in the óecision tO 90 to court and it the ensuing litigation

Alternotively the SECS statutory authority to bring injunc

tive proceedings it Cistriot court nay well bring OrmstenS

activities within slightly broaôar lantuage in utz which

states that aenty officials performing certain finctions

analocc-us to those of prosecutor should be able to claim

absol- .e inrnurLity with respect to such acts utz tcononou

supra 46 D.S.L.W at 4962 tither way this Court is satis

fied that Ormsten is absolutely inmune to rcsecution in his

3tatter

ark aoobs and Ira Brett Defendant

Dtcobs was eniployei as an enforoement attorney with the SEC

in the cour of wbih employnent he participated in the in

vestigation of plaintiffs activities in connection with his

corporations issuance of public shares aoobs also parti

cipated in the civil litigation beg-un by the SEC against the

plaintiff Affidavit of vark Cacobs sworn to lovcmber

1977 tc 35 Defendant Bratt is currently an enforcebent

-attorney with the SEC and he also took part in the litigation

against the plaintiff Affidavit of Ira Jratt sworn to

Vovenber 1977 It he activities of c3afendants Joobs

and Bratt evoke the protectLn of the further ut holding

that can agency attornoy who arrnes for the prosc.ntation of

evidence on the record in thc course of an jrtCiinlstrtive ad



5udictiOn is absolutely immune from suits based on the intro

duction of such evidence Butz tconomou sura u.s

L.W at 4963 his theory must likewise extend to the liti

cation of SEC enforcement proceedings in the federal courts

for te attorneyts role under statutory authority to commence

such actions is no less prosecutorial and protected in the

one forum than it is it the other See Imbler Pachtman

424 V.5 409 1976

or all of the foregoing reasons the defendants motion

for summary judgment pursuant to Rules 12t and 56 is granted

Settle judgment on notice

Dated 2ew York New York

August 1978

Ii TENNEY

135
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fl5erchUtT Corp 521 Y.2d 585 2d Cir

3/ The Complaint does not specifically state that this suit

arises from SEC litigation in connection with halting is
suance of public shares in plaintiffs corporation Bow

ever it does not take great deal of imagination to cull

from the Complaint evidence that this is so to begin

with all of the defendants are or were connected with the

SEC and with its case against tserpes and his corporation

Noreover the plaintiff states that the defendants ille

gally stopped the standard business financing and benefits

from plaintiffs 70% ownership of the business in Research

Automation Corporation Complaint 4c Further

there is charge that their conspiracy the defen

dants have doprived plaintiff access to the capital stock

Id 45 It seems beyond cavil that plain
tiffs charges against these defendants arise from their

execution of official responsibilities
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UNITED STATES DISTRICT COURT
FOR THE

DISTRICT OF COLUMBIA

LUCIUS HILL et al
Plaintiffs

Civil Action No 822675

SECURITIES AND EXCHANGE
COMMISSION et al

Defendants

MEMORANDUM OF POIN1 ND AUTIORITIES IN SUPPORT OF
DEFENDANTS MOTION FOR SUMMARY JUDGMENT OR

________ IN THE ALTERNATIVE TO DISMISS

PRELIMINARY_STATEMENT

This lawsuit arises from routine examination under

the Securities Exchange Act 1/ of the books and records of

registered brokerdealer LuciLs Nfl Securities Inc

which took place almost three year agc Plaintiffs the

brokerdealer and its principal now challenge that examina

tion and the statutory provision pu suant to which it was

conducted under the fourth amendment Defendants the

Securities and Exchange Commic ion and its individual Commis

sioners collectively the Commission have moved this Court

to grant them summary judgment on all claims Warrantless

examinations of books ana records under the Securities

1/ 15 USC 78qb



Exchange Act VExchange Act are reasonable under the fourth

amendment they involve only minimal intrusion of commercial

property in single pervasively regulated industry with

long history of government supervision and are necessary for

effective enforcement of the Act

In any event the statute is not unconstitutional as

applied to plaintiffs As is clear from the face of their

conplarnt plainti fs agent consented to the records

examination and plaintiffs themseleves ratified this

consent Thus the complaint tails to state constitutional

claim and should be dismissed Rule l2b6 Federal Rules

of Civil Procedure

The Commission also requests this Court to dismiss

pursuant to Rule l2bl all claims for an injunction

against use of any documents obtained in the examination

Those claims are not ripe because the Commission has not

sought to use the documents in any proceeding if the Commis

sion should see1 to uo so at some litter time plaintiffs will

have an adequate remedy at law in that proceeding

STATEMENT OF THF CASF

STATUTORY AND REGULATORY SCHEME 2/

Almost SO years ago when Congress first enacted

legislation coverning the securLt4es markets it directed

2/ To place in context the routine examination of plain
tiffs books and records the issue in this case the

Commission sets forth summary description of the

statutory and regulatory framework purcuant to which
that examination took place



pervasive regulation of securities brokerdeal rs 3/ because

it found that unscrupuluous or financially irresponsible

broker-dealers had posed particular dangeis to investors and

interstate commerce 4/ In enacting deral securities legis

lation Congress was concerned that securities dealers

adhere to standards of fair honest and prudent dealing that

should be basic to the encouragement of investment in any

enterprise H.R Rep No 85 73rd Cong 1st Sess

1933 5/ Accordingly brokerdelers ecurities listed

3/ broker is perso ir the einess of effecting securi
ties transactions for the accourts of others dealer
is person in the business of effecting securities
transactions for his own account Sections 3a4 and

3a5 of the Exchange Act 35 S.C 78ca4 and78ca5 As most persons in the busness engage in

both types of traisactiors th are comtonly referred
to as brokerdealers E.g te States Natl
Assn of Securities Deale U.S 69TT75FT97

4/ Securities brokers have beer ubject to licensing require
ments and prosecutioi for vio atirg those requirements
since 1285 Evec io to ena men federal securities

legislation ito states regulated te activities of
brokers and dealers For the J- cry of brokerdealer
regulation in Englaid and Ui rtry see jll

Loss Securities Regulat on 2d ed 1961

5/ See also Proposed Axnedmer the Secur ties Act of 1933
and Securities Exchng pL of dearingo before the

House Comm on Int and Coircice 77th Cong 1st
Sess 1941 2024 notira need for fin rcial safeguards
for brokerdealers United States Ncftalin 441 U.S
768 775 1979 Prevent on of frauds against investors
was surely key part of he cde al securities laws but
so was the effort to achi ye ng standard of business
ethics in every facet of

emphasis in 1E95jTiTªTTT



on national securities exchange have been regulated by the

Commission since 1934 the year the stock exchanges first

became regulated 6/ In 1938 Congress extended the Commis

sions regulatory authority to include brokerdealers operat

ing in the overthecounter market 2/

Today as we describe below federal regulation of securi

ties brokerdealers is farreaching and extensive Regulatory

authority is shared by the Commission and number of self

regulatory organizations SRO5 register with the Commission 8/

SROs are stock exchanges or other private registered securi

ties associations to which Congress has delegated certain

regulatory autrority under the general supervision of the

Commission The SROs have responsibility to acsure their

members compliance with the federal securities laws as well

as with rules and regulations they have promulgated 9/

6/ Exchange Act 15 S.C 78a et seq

2/ Maloney Act of 1938 15 U.S.C 78oci 78oc2 and

78o3 The overthecounter market encompases securities
transactiois that take place other than on national
securities exchange See S/ Loss

2d ed 1961

8/ See 15 U.S.C 78ob8 and United States NatU Assn
of ecu Deal rs 42 UC aCT5öOln.6
New York Stock Exchange 373 U.S 341 35053 1963

9/ See Section Exchange Act 15 U.S.C 78f provisions
governing exchanges Sectior iSA Exchange Act 15 U.S.C
78o3 provisions governing registered associations
and Section 19 Exchange Act 15 U.S.C 78s provisions
governing all SROs



Members of stock hange 11 as nonmember

brokerdealers may join tre Natto Asociation of

Securities Dealers NASD the primary SRO for brokerdealers

limiting their tradig activity to the over thecounter

market 10/ Currently over 90% registered brokerdealers

7250 of 7800 arc members of the IASD Kwalwasser Declaration

The remaining about 550 called SECO SEC Only

brokerdealers are regulated directly by tne commission

pursuant to Coirmiss on ml th ir coirparable to NASD

rules 11/

___ fBro ker Dea rReguiation 12/

ion

With very limited exceptions all brokerdealers engag

ing in interstate commerce must register th the Commis

10/ The orly otner seen -RO is tne Muir cipal Securities

Rulemaking Board

11/ See Comparability of NASD ad SECO Regulation Securities

Exchange Act Re No 9420 Decenber 20 1971 and
e.g 17 C.FR 24015b8l 240.lSblOl
Legislation has been ntroduced that would require
all brokerdealers effecting tra sactions in the

overthe-counter ira ket Jo registered
securities as ociat or r62 98th Cong
1st Sess 1983 96 98th Cong 1st Sess
1983 If eracted thiE legisiation would eliminate
the SECO program

While SEC and NASD superv sion are conparable to the

extent there re any difference we discuss in this
memorandum rules affecting SECO broker-dealers since
Mr Hill did not join an SRO

12/ Examinations of brokerdealers are discussed separately
in part I.B infra 13



sion 13/ To re ister the brokerdealer files an application

requiring extensive disclosures about the registrants back-S

ground financial condition and the type of business in

which he intends to engage 14/ separate registration form

must be filed with the Commission or the appropriate SRO

for each employee of the firm who directly or indirectly

effects securities transactions 15/ Brokerdealers are under

continuous obligation to amend tleir registration form

should circumstances render it inaccurate Moreover to

withdraw from registration broker-dealers notice of

withdrawal must be accepted by the Commission 16/

The Comm csion las extensive disciplinary authority

to deny suspend or revoke any brokerdealer registration

upon finding of among other things willful violation of

the federal securities laws or failure reasonably to super

vise an employee who commits such violation The Commission

13/ Sectior 15a of the Exchanae Act 15 U.S.C 78oa

14/ See 17 C.F 240 lsbll and Securities Exchange Act

Form BD reproduced in Fed Sec Laws CCII

15/ 17 C.F.R 240.15b8

16/ Section l5b5 of the Exchange Act 15 U.S.C
78ob5 See Chc v.SEC 264 F.2d 358 D.C Cir
1958 Commiesior may order revocation of registration
even when registrant wishes to withdraw voluntarily



may also limit broker dealcr5s tivities functions or

operations 17/

FinancialRc rb4tj
Broken-dealers must comply with Comnissior regulations

governing financial responsibility and related practices

affecting customers funds including segregation of funds

and financial reporting 18/

Net Lapital Rule

The net capital rule is the principal regulatory tools

that the Commission uses to monitor the financial health of

brokerage firms and protect customers from the risks involved

in leaving their cash and securities with brokerdealers.

Touche Ross Co Redington 442 U.S 56u 570 1979 The

rule which requires each brokerdealer daily to compute its

net capital 19/ has as its basic purpoe to ensure that the

brokerdealer always has sufficient liquid assets to cover

17/ Section lSb4 Exciang Rct Ub/ 78ob4
18/ E.g Secton Fxcharge Act 15 U.S.C

78oc3 section 17e change Act 15 U.S.C 78qe

19/ 17 C.FR 240 5c3l Net capital is the firms net
worth minu nonliquid as ts plu certain subordinated
liabilities Cert in assct are reduced by percentage
called haircut No broken-dealer can permit
aggregate indebtedress to exceed 15 times net capital



debts to customers 20/ Broker-dealers nearing violation of

the net capital requirement must imnediately notify the

Commission by telegraph and file certain additional financial

reports 21/

Safeguardij_ç2omernd
Securities

Congress has authorized the Commission to promulgate

rules to rrtect customer funds and securities in the broker

dealers possession in the event brokerdealer fails 22/

Accordingly most brokerdealers must determine on daily

basis which of their customers ecurities are fully paid

for or as to securities purchased on margin which portion

is fully paid for 23/ In addition firms that hold customer

funds and securities must keep reserve bank account for

the special benefit of customers The amount to be deposited

which must be enough to cover certain losses must be computed

every Friday and placed in the bank by the following Tuesday

20/ Securities Exchange Act Rel No 11497 June 26 1975
The rule is one of the most important weapons in

the Commissions arena1 protect investors Blaise
dAntoni Associates Inc SEC 289 F.2d 276 277

5th Cir cert denied 368 U.S 899 1961

21/ 17 C.FR 240l7a.l The Commission also imposes
minimum capitalization requirements ranging from $2500
to $50000 17 CFP 15c3l

22/ Section 15c3 of the Exchange Act 15 U.S.C 78oc3
See 17 C.F.R 240l5c33

23/ Section 15c3 of the Exchange Act 15 U.SC 78oc3
17 C.FR 15c33



before opening of business 34/

Many other rules are also designed to protect customers

funds or securities For example every quarter each broker

dealer must make box count to determine the number of

securities it holds 31/ Whenever effecting securities

transactions for any customer the brokerdealer must send

written confirmation containing prescribed information 26/

To prevent brokerdealers from using their customers

securities as collateral to finance the firms business

hypothecation rules regulate the manner in which securities

may be pledged as collateral for loan 27/

Trading Practices

The Commission has broad authority pursuant to Sections

10b and 15c of the Exchange Act and 17a of the Securities

34/ 17 C.F.R 240.l5c33

25/ 17 C.F.R 240.17a13

31/ 17 C.F.R 240.lObl0

27/ 17 C.F.R 240.Scl and 240.15c2l

In addition most registered brokerdealers must become
members of the Securities Investor Protection Corporation
SIPC which insures customers funds and securities up
to $500000 of which $100000 can be cash Section

3a2 and of the Securities Investor Protection

Act 15 U.S.C 78fffca2 and They also must

carry fidelity bond 17 C.F.R 240.lSblOll and

provide fingerprints for certain employees 17 C.F.R
240.l7f2 The Commission also requires most broker
dealers to register in the Lost and Stolen Securities

Program 17 C.F.R 240.l7f2
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Act to prohibit fraud by brokerdealers 28/ As result

of decisions in adninistrative ard court proceedings insti

tuted by the Commission under these statutes comprehensive

code of brokerdealer conduct has developed 29/

SECO brokerdealers also must obey rules prescribed by the

Commission to promote just and equitable principles of

trade to foster free market and to protect investors and

the pub1c irterest 30/ or example orokerdealer may not

recommend securities to customer unless he has determined

that the security is suitable to the customers investment

objectives and nancial situation 31/ Prior to effecting

transactions for securities in which the brokerdealer has

control interest brokerdealeLs irust disclose that fact to

customers in writing 32/ Broker dealers managing customers

28/ Section l0b and 15c of the Exchange Act 15 U.S.C
78jb and 80c Section 17a of the Securities Act
15 U.S.C 77ia

29/ See gejl Wolfson Phillips and Russojonof Brokers 3eaers and Securities Markets

1977 Smuei FfUinCVSecuriiTesaFa____
Exchange Commissioi 290 719 9th Cir cert
denied 368 U.S 889 1961 Hughes SEC 174 F.2d

969 97576 DC Cir 1949iird Charles Hughes Co
SEC 139 F.2d 434 2d Cir cert denied 321 U.S

786 1943

30/ Section 15b9 of the Exchange Act 15 U.S.C 78ob9
31/ 17 CFR 240.l5b1O3 The brokerdealer must keep

records oi each customer nak sitabi1ity deter
minations See 17 C.F.R 240lSblo6a

32/ 17 CF.R 240.l5cl5 control interest exists
when the dealer is controlled by controlling or

under common control with the issuer of any security
Id See also 17 C.F.R 240.15c16



discretionary accounts 33/ must the cuEtomers written

authorization 34/ ard bear fiduciary responsbil ties 35/

Record keep and Re port ng Requirements

The recordkeeping and reportin9 provisions governing

broker--dealers el cit information designed in part to provide

the Commission and SROs sufFcietly early warning to enable

them to take appropri-te acti to otect investors before

the financial colsapse of thc çarticular broiceiuealer

involved Touche RossCo Re raton 44 U.S at 570

Thus Commission Rules l7a-3 l7a4 and l5blO6 17 C.F.R

240l7a3 l7a4 ard l5bl06 amon others require broker

dealers to make detailed books and cords pertaining to

their business to preserve these and any other records they

make and to provide copies to the Commission 36/ Implicit

33/ Generally in d0cze nar the customer has

given the broker certain authority ffcctuate trans
actions the brokcr re not ob. ress approval as

to these transactiors See United Sta es Kendrick 692

F.2d 1262 9th Cir i9W2T fot forErt pEaTnjT

34/ 17 C.FR 240.lSblO and 240 St

35/ 17 C.F.R 240.l5b106d For exanpie the brokerS
dealer managing such efect trans
actions that are exccssi ir or frcquen in
view of the financial res rces ctaracter of such
account 17 C.F 40

36/ Examples of books and recodc brokerd alers must make
or keep include car the cttcks cus outer complaint
letters order tickets blotters or other records of

original entry giving daily reco of all purchases
and sales of securities general ledgers and securi
ties position record ledger reflecting all long and

short stock positions carried by re broker 17 C.F.R
240 l7a3
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in the requirement to keep books and records is the assumption

that they will be kept accurately 37/

Additionally SECO broker-dealers must file with the

Commission very detailed periodic and annual reports of their

financial condition called FOCUS reports 38/ FOCUS reports

include statements of income net capital and aggregate

indebtedness computations and reserve bank account figures

Brokerdeaiers alco must contract with an independent public

acountant to perform certified audit on an annual basis 39/

TnandSupervision

SECO brokerdealers and their associated employees 40/

must meet standards of training experience competence and

other qualifications as set by the Commission 41/ These

requirements include passing general securities examination

that must include coverage of the Commissions rules and

37/ See rofljLJesCo Securities Exchange Act
Pal No 8420 1968 Loss Securities Regulation
1346 and n2l5 2d ed l96l

38/ 17 CFR 24017a5 Form Xl7a-5 FOCUS stands for

financial and operational combined uniform single
report

39/ 17 CFR 24O17a5f2

40/ Those associated with brokerdealers include any
persons except those whose functions are solely
clerical or ministerial See Section 3a18 of the

Excnange Act 15 USC 78c3a18
41/ Section 15b7 of the Exchange Act 15 U.SC 78ob7



regulations governing brokardeele 42/ Broker-dealers have

statutory duties to supervise all their employees 43/ and are

liable for their acts under certain circumstances 44/

Broken-dealers must maintain extensive background files on

all their personnel dealing with securities or handling

customer funds to help ensurc those persons integrity 45/

The Examination Program

Congress has directed the Commission to examine broken

dealers books and records periodically in the public

interest and for the protection of investors 46/ These

examinations serve two basic purposes first to determine

whether the firm is complying with all the federal securities

laws second to educate brokerdealers about their legal

responsibilities and to help them correct minor deficiencies

42/ 17 C.F.R 24015b8lal aid ii The examina
tion also must cover corporatc structure accounting
and legal obligat ons stien4- comparies distribu
tion of securitiec stock exchages and overthe-counter
markets among other thirjs

43/ Section l5b4E of fre Lxchange Act 78ob4E
and Section 20a 15 U.S.C 8ta

44/ 17 C.FR 240 lSblG 4c
45/ 17 C.F.R 240 17a 3a12 For example the file must

contain description of each percons business associa
tions during the preceding 10 years 17 CF.R
240l7a3a 12

46/ Section 17n of the Exchange Act 15 U.S.C 78qb
See also Section lSb2c of the Exchange Act 15

UTSTC78ob
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informally See Securities Industry study Report of the

Subcoma on Coin Fin of the House Comm on tnt and For

Commerce 92nd Cong 2d Sess 23 1972
The Commissions inspection program is administered by

its nine Regional and six Branch Offices together with

the Division of Market Regulation S9s 46 SEC Mn
Rep 1980 The Commission conducts three basic types of

examinations routine SECO oversight j/ and cause

only the first of which is relevant here

Routine SECO Examinations

The routine examination is the primary method by which

the Commission carries out its obligation to ensure that SECO

brokerdealers are complying with the federal securities

laws The Commission examines all aspects of SECO broker

dealer business to determine the firms financial and opera

tional condition as well as its sales practices The Commissions

regional offices conduct the examinations on surprise basis

47/ As noted brokerdealers that are members of SROs are
routinely examined by the SRO subject to oversight by
the Commission The Commission conducts oversight
examinations of SRO member brokerdealers as well
as of the SROs themselves to verify among other
things that each SRO is capable of ensuring that its

members comply with the Exchange Act See Sections6al l5Ab and 19 of the Exchange Act 15 U.S.C 78fi
and 7803b and 78s

j/ The Commission conducts cause examinations of broker
dealers that belong to SROs and of SECO brokerdealers
whenever possible financial operational or other

problem is suspected Hochmuth Declaration
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so that firms do not ha op rtunity to alter their

books and records or tr ir securities to conceal

net capital or other violatior Kwalwacser Declaration

Hochmuth Declaration 49

Although specific examinat on are not announced the

Commission notifies all hr kcrd cr of its examination

policy For example all wt pply for registration

as brokerdealers are maiico Ino tation on Regulation of

BrokerDealers which states that they will be responsible

for compliance with the fedaral sec rities laws Kwalwasser

Declaration and Exhibit Ir addition the

Commission provides every appli- rt ith pampi-let entitled

General Information on th Reoitr tion and Regulation of

SECO BrokerDealers Kwalwas Dccl ration and Exhibit

thereto That pamphlet firt distributed in March 1982

notifies registrants that they

should be awar that Cornission has

authority to inspect all books ard records
at any tme Tie Comi tas routine
examinatior progr ii hi it irspects
SECO brokerdealers on clical basisId Exhibit at

49/ Regional offices coniuct re ces with new SECO
firms shortly after the tioi becomes effective
and before the rst sit Tination In these

posteffective conerences iii cion compliance examiners

speak with principaic ot ttc to educate the registrant
about the applicalUc on rule and regulations
and to review with the regis rant what type of securities
business it will operate Fw Iwasser Declaration
Hochmuth Declaration II Maloney Declaration

footnote continued on next page
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Most compliance examiners divide routine examinations

into three parts irterview books and records and sales

practices In the interview the examiner discussses with

the registranVs principal the type of business he operates

This helps the examirer to determine what particular type of

books ard records the broker-dealer Yeeps or should keeps In

the review of books and records the examiner requests books

and reccs relatl the bLsinsc Me checks them or

accuracy and currency and determires whether the broker

dealer is comply ng with applicable aspects of the federal

securities laws In the sales practces portion of the

examination exainer looks primarily at records of customer

accounts to det rmine mpliance with such requirements as

footnote cortinued fr pr vious pace

For exaicpe ex-Jrner$ aftemot to determine whether the

broker-dealer fam liar with the books and records and

financ al p0 irg requirements as well as the net

capital rule cFmuti Decla ation II Mahoney Declaration

Registrants are adv sed to read the Exchange
ALt the registrant ueoxtmtes laLk familiarity
with its legal resporbilities it is requested to obtain

copy of the applicable statutes and regulations
Mahoney De laration 11

During this nget_acquaintedr conference the staff
notifies te broker dealer that its books and records
will be pected once mg its first year of operation
and pen dica ly there fter Kwalwaeser Declaration 11

Hochmuth Declar tion ahoney Declaration The
Miami Brarch con uctd -h posteffctiie con
ferences curing tn petuu reltvaiit to this case
Mahoney Declaration 11
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suitability 50/ propr markufl 5/ orohibitions against

excessive trading and rn Mahoney Declaration

1% 78 Kwalwasser Declaration

All new SECO firms are cx mined rirg their first six

months or no later than their first year of operation as

required by Congress in Section l5 2C of the Exchange

Act 15 U.S.C 78ob2C 53/ Coigress believeEd1

that such eatly arm LC4UCL ii LLCns OL rew entrants by

the SEC are critically im ortant to nip incipient

problems in the bud 54/ ter tre first year the

50/ See supra 10 and 17 C.FR 240.15b103 and

240.15b10 6a
51/ markup is the difference betweer the prevailing

wholesale or irterdealer market price for security
and the retail price dealer clarges its public custo
mers Engel How to Buy Stocks 13031 6th rev ed
1977

52/ Charles Hughes Co SEC 39 F2d at 434

53/ Section 15b2C enactcd in 1975 permits the Commis
sion to extend the moth pcrio to 12 months for classes

of brokerdealers it desionats Tte examination in

this case was co ducted ti severth month and thus

technically under Section because the Commission
had not yet officially designated tie classes of broker
dealers whose examination cu be postponed until the

second half of the year However the Commission policy
to examine all SEC brokerdealers in the first 12

months pursuant to which in iffs examination was

scheduled arose out of the sam concerns as Congress
expressed in enactng the 75 Amendments see text
and note 54 infra

54/ Securities Industry Study Feport of the Subcomm on
Com Fin of the House Comm on Int and For Commerce
92nd Cong 2d Sese 23 1972
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examinatior schedu pends on the tyoe of business the

broker dealer operate If tie firm is an introducing

broker it dots rot ioh cu tomer fund or securities

or clear it- owr tran -cttons it is aeneral inspected

every three years Kwa waaser Dec rat Hochmuth

Declaration Since firms tia hold ustomer funds or

securities or firms that clea their owi ransactions pose

greater risk of ss inve tor the Cons ssion inspects

them on yearly basis 55/ Of urse CO as well as

other firms may so be ir pected for caus Kwalwasser

Declaration 11 Hoctrouth De-laratior

II THE_JUNE 1980 FOUIINE EXAM ttflON OF LUCIUS HILL

SECURIISLD iNC 56

In summary this case arises out of routine examination

of books and reccrds of SECO brokcrdealer on June 26 and

27 1980 John Maho Commission securities compliance

55/ Typ callj ar tro aag hc Ls one unable or

unwillirg to reet eitter tte expense of maintaining
an operatio capacity to hn le ironey and securities
commonly kno a- rba office operations or the

minimum rot capita quire ts iposed on firms handling
customer funds and curtie An in ustry practice
tas thus ems jed whici smaller trokerdealer
contracts wi la ger tio er dealer fo performance
of back-office scrvic Urder this rrangement the

introducng broker will rintroducen accounts and

anstinns i-r clerirg cr rarrying broker which

ayLe to p-rf the ces rccfice operations
for percentage of the conirs to be generated by
the transactior0 introduced Se gen rally Goldberg
Fraudulent Broker Dealer practicec 5a1978

56/ The Cart nission respectfully corporates by reference
te tement of Material Facts As To Wh cN There Is No
Genu Issue submi ted in support of th Commissions
motion
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examiner visited the West ra1r Bcach Florida offices of

Lucius Hill Securities Inc Recistrant to examine its

books and records for compliance with the federal securities

laws Mahoney Declaration 11 13 The examination was

scheduled in accordance with the Commissions policy of

examining all new SECO brokerdealers in tte first year

after their registration Hochmuth Declaration 11 56

Mahoney Declaration Altnough Lucius hiil principal of

the Registrant was not present when Mr Mahoney arrived on

June 26 Mr Mahoney had previously advised him to expect

such an unannounced examination Mahoney Declaration 11 34

Upon his arrival at the RegistranJs office Mr Mahoney

showed his Commission credenti ls to the woman who identified

herself as Registrants bookkeeper and asked to see the

brokerdealer books and records She left the room and

appeared to make telephone call When she returned she

indicated that she had obtained permission for him to examine

the records Mr Mahoney requested to see number of

documents related to Registrants business all of which were

required to be maintained under Comusssion rules After he

had completed his examination of these records Mr Mahoney

asked the bookkeeper to photocopy some of the documents for

him which she did At no time di Mahoney view documents

other than those the bookkeeper brought to him Nor did he

examine documents other than those of the Registrant Mahoney

Declaration 9lI
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Mr Mahoney turred to the offices of the Registrant to

complete his examination on the next day When Mr Hill

arrived short time later Mr Mahoney asked him number of

questions about his buFinss operations Mr Hill answered

all Mr Mahone cue tions ard gave him additional documents

including documents concerning an Bliss Co tax shelter

offering Later that day Mr Mahoney accompanied Mr

Hill to banx wtere Mr Maoney fo med box count of

Registrants cecurities 13 14
At no tine June 1980 or during their subsequent

discussions regarding AT Bliss Co did Mr Hill state or

Indicate that te believed Mr Mahoney had acted improperly on

either day of the examination id 11 15 It was not until

May 1981 after the staff had notified Mr Hill and

Registrant of nonpublic 57/ Commission investigation of

possible violations of the federal securities laws that

plaintiffs informed the Comnission staff that they were

alleging that Mr Mahoney had acted improperly almost three

years earl er Harper Affidavit 58/

57/ See 17 C.FR 202.5a and 203.2

58/ 17 C.FR In May 1981 when Mr Hill was subpoenaed to

testify that investig tior plaintiffs counsel infor
mally alleged that Mr Mahone had ransacked the

firms otrice Chares varper head of the Commissions
Miam Branch Office inquired into the allegation and deter
mined that it was without merit Harper Affidavit 11 23
In May 1981 the Commission provided plaintiffs with
copies list of all documents photocopied for

Mr Mahor on Ju 26 1980 Plaintiffs did not

conteFt the accura of this list until tm filing
of ttis lawsuit 11 5-6
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11 LN

THE COMMISSION CISIERED BROKER
DEALERS ND FEE SECURITIES
EXCHANGE ACT ARE REASOtABL ND FOURTH AMENDMENT

Plaintiffs sek In ert hat th provision

in Section 17b of the hanc S.C 78qb for

warrantless brok al ir tir io uicorstitutional

under the fourth amendmcn mp nd 21a and

First Prayer tor Relict Ih 0ee an orde

enjoining the Comiric io pply no ti 17b to

them Second Prayer fo ief 60

Section 17b autF ri cc the make reason

able periodic special tF niatioi of reaistered

brokerdealers records tc omn sior Ic necessary

59/ Plaintiffs also allegc tFa th rrlvco their of
due process right oiv ol io of the fourth
fifth and rourtc rtY iend ent mpl mt 21b
The constitutional rijht ic however narrowly
limited to ir faml eo ul Davis
424 U.S 693 713 19 bce arc

Serv Int 31 678 68 377 It6i not

protect count rci dr cccl xamined under
Section 17b entl rendment of urse
does not ap ly deral nirert Cf Purd

lodge 334 24 19

Plaintiffs alco ice Prtclti and III violation in

so far as exarninat onc arc co do ted without judicial
determination proba cau neutral

inspection scheme Conrlaint 1c This allegation
is legally the me as am ment claim hence
we do not addr oS

60/ Plaintiffs other request for in-u ctive relief in

essence motio to suppress and for return of property
see third fourth and fiftY pray rs or relicf are

dTEussed inf Part III
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or appropriate in tie public interest for the protection of

investors or otherwise in furtherance of the purposes of the

Securities Exchange Act 61/ Plaintiffs contention that the

Court should nullify this statute is without merit

The touchstone of the fourth amendment is reasonableness 62/

Although warrantless searches as general rule may be

unreasonable the Supreme Court has upheld exceptions when

the public interest reure jcre Fe ibe v4ew See

United States v.MartinezFuerte 428 U.S 543 555 1976

In series of cases decided since 1970 the Supreme Court

has enunciated ar exception for inspections of pervasively

regulated industries The Court has applied this exception

to the liquor industry Co1onrade Catering Corp United

States 397 U.S 726 1970 to firearms dealers United

States Biswell 406 U.S 311 1972 and to the mining

industry Donovan Dewey 452 U.S 594 1981 cf California

Bankers Association Shultz 416 U.S 21 52 66 1974

proision the Bank Secrecy Act of 1970 requiring banks

to keep records and report financial transactions do not

violate the fourth amendment In Marshallv Barlows

Inc 436 U.S 307 3l3-l4 1978 the Court declined to

61/ The books and recordr of other regLiated institutions

subject to the federos secuLities laws such as the

stock exchanges and their meirbers are also subject to

Commission examination See Section 17a Exchange
Act 15 U.S.C 78qa

62/ See Delaware Prouse 440 U.S 648 65355 1979
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apply the ColonnadeBiswel except on all industries

operating in interstae Co Ce beca se the exception

would have swallowed the rule However as the Court carefully

reiterated 63/ the reasonableness of arrantless inspection

programs must be resolved or case by case basis by balancing

the specific enforcement ne and privacy guarantees of

each statute Marshall Barlows Inc 436 U.S at 321

The ColonnadeBiswell precedent teacnes tnat tnis exception

applies to an administrative ag ncys statutorily authorized

examination when there is miniral expectation of privacy

in the property to be inpected 64/ and Congress has

reasonably determined that warrantless examinations are

necessary to further regulat ry scheme

As we demonstrate brokerdealers have long history of

government oversight and are subject to such detailed federal

regulation that the privacy interests at stake are nonexistent

or minimal warrant requirement would impose heavy

burden on the examination program which is tailored specifi

cally to the problems in this industry and would seriously

jeopardize enforcement of the invebtor protection scheme

63/ See Colonnade 397 U.S at 77

64/ See Rakas Illinois 439 U.S 128 143 1978 See
also Katz United States 389 U.S 347 353 1967
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enacted by Congrest Itus Cngresss authorization in

Section 17b warra tie exan atio of brokerdealer

records satisfies both jrongs of the ColonnadeBiswell test

and should be sustained

Warr ntless Exan nations of BrokerDealers
Books and Rec rds Urder th Securit es Excrj
Act Do Not IiTEt9jj Any egitirrate Expec tat ion
orrivac

BrokerDealers who ave Ion history of

government superv on are peLvasLvI1 regulated

___ ites Exchang ardit rules

In Colonnade 397 76 the Court held that warrantless

inspections to enforce liquor laws were not barred by the

fourth amendmeit necause Congre no exercised control

over the liquo industry and has broad war to design such

powers of inspection under the liquor laws as it deems necessary

to meet the evils hand See also Donovanv Dewey 452

U.S at 60203 Regulation of securities brokers like federal

regulation of liquor in interstate traffic is deeply rooted

in history united states aisweli 406 U.S at 315 The

statutory framework authorizing warrantless examinations of

securities brokerdealers like other warrantless inspection

schemes that have been held to satisfy the fourth amendment 65/

has been in place since tte beginning of federal reculation

of the securities ixidustLy see po pp 23

65/ In addition to Coloinade 397 U.S at 75 see

Panza 621 F.2dTh6 598 3d Cir cert diTted 449

1035 1980 Marshall Stroudt s_Ferry Preparation
Co 602 F2d 5899TiiTTifl9ThY erC5irIdr1TV
U.S 1015 1980 cC Biswell 406 at 315



In Biswe the ourrer ou otserv tFat any person

who chooses to deal in per regulate bisiness and

to accept federal licence does wit- th knowledge that

his business records will be ubject to effective

inspection 406 U.S at 316 ecuritiec bi ker dealers are

at least as pervasively gul ad perhaps more so as

other industries in which the deral regulatory presence

is sufficiently comprehen defined that the property

owner has constructive t-at us property will be

inspected Donovan Dewey 452 U.S at 600

Federal securities reguiate every facet of broker

dealers business from its first day of operation see

supra pp0 5l3 For exarrple any broker-dealer operating

in interstate commerc must first register with the Commission

and remains subject to federal reculation until the Commission

approves its withdrawal supra pp 5-1 Each of its employees

handling securities transactions must be registered supra

PP 13 It must make and preserve documentation of every

securities transaction in wnc tte Iirr ergges supra pp

lll2 These transactions at stric ly ifited by compre-

hensive code of conduct design to preven fraud on customers

or the appearance of unfairness upra pp 9ll The

brokerdealer must make daily computations of its net capital

and immediately notify the Comnissiou ic it approaches

violation it must make detailed periodic and annual reports

of its financial condtioi to th Cosiission supra pp 7-8 12
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Since there is siiiply no aspect of the brokerage business

that is not regulated ii some marner by the federal securities

laws and rules promulgated thereunder there is sufficiently

predictable and guided federal regulatory presence 66/ to

bring this single irdustry within the Colonnade-Biswell

exception 67/

Further the examination program Congress authorized in

the Exchange Act ony the securities industry

Examination of SICO brokerdealers books and records the

inspection program challenged in this case involves only

small fraction of the businesses i-i this single industry

The routine SECO brokerdealer examination program includes

less than 10% 550 of the 7800 registored brokerdealers

Kwalwasser Declaration Thus the exanination program

mandated by SecUon 17b is far narrower than the searches

of all employers in all industries and businesses in interstate

commerce held uncoistitutional in Marshall Barlows

ct 436 1.S at 314- 68/

66/ Donovan Dewey 452 U.S at 604

67/ Indeed the Supreme Court has noted in another context
that Congress has invested the Commission which is

charged with protection of the public interest as well
as the interests of shareho1ders with extensive and

pervasive supervisory authority U.S Natl Assn
of Securities Dealers 422 U.S 694T7TTl97fl
discussing Commission regulation of self-regulatory
organizations

68/ As of 1981 OSHA covered an estimated 4.5 million
establishments See U.S Dept of Labor Presidents

footnote continued



However brok de IL thuì ìstructive

notice of the re trict rshall

Barlows 436 at 13 tezv

United States 413 vously

noted supra 15 the Con ti nw broker

dealer registrarts th it et routine

cyclical basis and spe ific th t1at they are

responsible for complianc itt he cc ral ecuritles laws

Kwalwasser Declaratioì hib hit at l3
Indeed Mr Hill was rot tic oosteffective

conference held November 19 Ui Coumission would

periodically examine us brokerd aler busines records and

that he should expect an un ounced examination within the

next 12 months Mahoney Declaat on

68/ footnote cortinucd

Report or occupatioral rd Ith Calendar
Year 1981 at am the Exchange Act
cover æiuch re Urn other warrantless
inspections teld to vi to amendment
As of 1979 there ore ppr ia 180 00 egistered
firearms dc-icr ov red taThed in United
States Bis ci 40 ir of Alcohol
Tobacco CVffThi0 Ir An ual

Report Public on 80 As of 1979
there were airost 00000 ubject to the

inspection s-herrc cuc Catering
Corp United lc ol Tobacco

FirØimsSuiif LIL tirt Sp its
Wine Beer Tobacco Enfo cement xes prp Publication
No 1323.1 Ju 1982 at Cf Doìovin v.Dewey
452 U.S 594 inspection of all coariiiTEiE
were over 7000 co rines 1981 liju Experience
in Coal Mining 1981 U.S Dept of LÆLorTFformial
Report No 1138 1982 13
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In short broker dealere especially those like plaintiff

that elect to join the ECO program are on notice that

inspections will not be so random infrequent or unpredictable

that the owner has no real expectation that his property

will be inspected fro time to tte U.S Nude Reulator

519 Supp at

1288 69/

Warrantless exoitiriations of buo and records required
to be kept by law involve no or little invasion ofac._
Commission examinations under Section 17b are limited

to examination of books and records required to be kept

pursuant to Section 17a 70/ and the regulations thereunder

or other regulations that explicitly require records to be

kept Hochmuth Declaration Mahoney Declaration

69/ Certainty and regularity in administration of this
examinatioi program also proide adequate notice

and hence constitutionally adequate substitute for

warrant See MarsYall Bar1ows Inc 436 U.S
at 32021 323 Carrara MuriTEThiT Court 387 U.S
523 538

638 F.2d 899 907 Sth CirU cert denied 454 U.S
892 1981 The SECO examinatTE ogram involves
routine exaninators of all rew SECO brokers within
the first twelve months and on one and three year
cycles thereafter Kwalwasser Declaration Hochmuth

Declaration Sice the examination is limited to

books and records requ red by law to be kept see
infra pp 2830 it is difficult to see what additional

protection warrant requirement would provide Donovan
452 at 603

70/ 15 U.S.C 78qa



Accordingly these orcL ot pr cted by the fourth

amendment

In Shapirov United State 33 1948 the

Supreme Court held that the Cor io de not protect

records such as th se that are ecu rd to bc kept by law 71/

See also California Banker or ye Sttiltz 416 U.S

21 Such records assume charact risti of public or

quasipublic dounets L8 th todans have

no reasonabl expect tio of cy im 73/

Subsequent to Shapiro courtc exoressl considering

the question have held tFat requi broker-dealer records

are not constitutiona ly prot cted United States

Mahler 254 Supp 581 582 S.DN 1966 Cf United

71/ Observing that effecti law cnfor eneit depeids upon
government oks or at 13 14 the

Court ruled that the privil hich ists as to private
papers canno mt or to cords required
by law to be kept it tations omitted

While the Shapir oecm ion tr recordkeeping
provisions of the eroc crt \ct Justice
Frankfurter dns rtir opt gnized the

applicability of tie al federal record
keeping statutes fl

72/ See Dcnov 2d 228 231

2d Cir 1981 St men 49 2d

1341 2d Cir 197 er 918 1972
Cooperts Express In CC 2d 338 340 1st
fr 1964 JTTteu -y roustry Dis
tributors Cor iui Ii 1960

73/ Seeeg.CrtdSta 66 F2 686690
2d Cmr rt de Ct 982 See

jlly ra cc di 601 F2d 162
168 5th CTr 79 sc gore Emdence

2259c McNaughton 10
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States Kaufman 429 F.2d 40 247 2d Cirj cert denied

400 13.5 925 1970 no titth amenment protection under

Shapiro for records registered brokerdea1er was required

to make and keep SEC Olsen 354 F2d 166 2d Cir

1965 no fifth amerdirent protectior under Shapiro for

records registered investment advisor was required to

make and keep pursuant the Investmet Advisers Act of

1940 15 U.S.C 80b4 4/

Where as here there is either no or only de minimis

expectation of privacy the incremental protections afforded

by warrant are so marginal that they fail to justify

the adninist-ati burdens ttat may be entiledM Marshall

Barlows mc 36 U.S at 322

74/ Moreover examinations of business records differ
from searches of prem ses like tte one at issue in

Barlows in that they do not infringe on individual
rights to the extent ha warrantless searches would if

allowed I. re GrndJur Proceen 601 F.2d at

168 n.l The Commissions examination program does
not involve nor even contemplate the use of any
forcible entry rather the statutory scheme provides
for resor to the federal courts if compliance
examiner is refused en ry The Commission pursuant
to Section 21e of the Exchange Act 15 U.S.C 78ue
may seek an injunction requiring that the brokerdealer
make its books and records available for examination
See e.g SEC Sloan 535 F.2d 679 2d Cir 1976
cert deried 430 966 1977 SEC Midland

itçorp rl9n CC Fed Sac Pep 94305
S.D.NY 193 SFC Sharkey S.E.C Jud Dec 574

WD Was1 1945 granting injunction in face of
fourth amendment challenge to examination authority
See also Mahoney Declaration
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Warran es ian ealers
Are Tailorcd To tant Go crnmental
Interests nd rc fe ye
Enforcement Of St

The Commission statut ice in to otect

and safeguard the in estiro io of the

Exchange Act 15 u.s 78b O1i ion strives

to accomplish this goal in pa it giessionally

mandated broker dealer cx mm pr see Trouche Ross

Co Redington 442 U.S 70 hch is specifically

tailored to address the articul that are uniquew

to the securities indu try Fculat Commission

Radiation Technolo1 51 Supp at 1290 76/ Indeed

as the Court of Appeals fcr this rcu has recognized

securities fi Id by its ture equ re specialized

and unique legal treatment 9ugi 74 2d 969

fl7C In n4 mAn2- tL L- SJ

75/ Because of the substant3al nd tin diate financial harm
to investors and entc co irrcc -ulting from illegal
brokerdealer tra nj pr br kc dealer failures
the federal go ernnett as vol and overriding interest
in the regulat o- and at the nations securities
broker dea al art of
the regulatory ev Biwell 406

U.S at 315 becausc so funds and

securities wll be To cle Ross Co
Redington 442 U.S

76/ See Donovan nne rety and

Health Act is sp ci ca ddres health
and safety cond is recu it es Marshall
Stroudts FeryP prcti 60 3173gTT
U.S Nuclear Regula diation

Techiology nc 519 .up 881291
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Tradirg tarket in securitie ate uniquely susceptible

to broker dealer fraud and manipulation which may take on

more cuLt and involved foLmnsft than in cruder businesses

Id jj9 Archery SEC 133 F2d 795 803 8th Cir
cert denied 31 U.S 67 1943 Broker-dealers like

banks may hold fleir cutoners cash and securities

Examination of tIeir bo ks and records is designed specifically

tn dernn tahather the firmo are complyinc with financial

operation and tr ding standards that are distinctive to

the industry and have significant impact on customers

see supra pp 13-48 77/

Cogess cently reexamined and reconfirmed the

necessit for these examinations in the wake of failures

of nunerous brokerage firms caused primarily by breakdowns

in recordkeepirg 78/ In this most searching reexamination

77/ Brokerdea er failure asociated with recordkeeping
deficieic es may al cause chain reaction of failures

among other financial intitutions See Remarks of SEC
Commissioner Bevis Longstreth before the New York Regional
Group of tte lireric-i Soc ty of Corporate Secretaries

Feb iary 983 attached as Exhibit hereinafter
Longstreth Remarks

78/ SEC Stuly of Unsafe nd Unsound Practices of Brokers
and Deal rs Doc 229 92d ong 1st Sess
11 28 Since boc and recorde of broker-dealer

represent the cornerstore hi ooerationst any errors
or incompleLenc reyp cc customers to los of their

cash and sec rities and threatened loss of public
confidence in the secu it es mr ets Id at 1112 19
Brokerdealer failires or near failure have continued
in nore recent rs See Lorgstreth Remarks supra
note 77
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of the federal secur ties laws nec the l930s 79/ Congress

reaffirmed the Commiss to examine records of

brokerdealers under Sectior 80/ Congress further

mandated in Section l5b 2C th al brokerdealers

be examined for compliance during their first months of

operation noting that early and frequent examinations

are critically important to nip incipient problems in the

bud 81/ The House Repo accorpanyr the final brIl

observed that examination authority is of course

essential to any effort by the Commission to discharge its

responsibilities under the Act HR Rep No 229 94th

Cong 1st Sess 11920 1975
Courts also have recognized that the Commission must

have unimpaired access to brokerdealer records to protect

the public against abuse or incompeterce The records

required to be made or preserved by Section 17a of the

Exchange Act and the examination of those records authorized

by Section 17b proviue the regulatory authorities with the

79/ Conf Rep 229 94th nrc l.t Sess 91 l975

80/ The examination provh ion previously included in Section

17a was reenacte in tion 17b and language was
added to require cooperat on among regulatory agencies
See Touche Ross Co Redin 442 U.S at 562 n2
Congress als ais U- rCasuLes
strenycrienirig regusation oroccraeaiers
15 U.S.C 15b7 and 15c

81/ Securities Industry Study Report of the Subcomm on
Com Fin of the House rm on mt For Commerce
92d Cong 2d Sess 23 1972



34

necessary information ove see compliance with the

federal securities lawa ad to moritor tie financial health

of brokerage firms and protect customers from the risks in

volved in leaving tieir cash and secutities with broker

dealers Touche RossCo.v Rcdirgton 442 U.S at

56970 Indeed how the Commissicn could carry on its

task of protectfing the public investor without

financial snforwatr dirFcuit to apprehend

BoruskivSEC 340 1.2 991 992 Cir cert denied

381 943 1965 See also In re Wanda Olds 37 SEC

23 2627 1956 books and records requirements are keystone

of surveillarce registrants

Moreover warrantless examinations of broker-dealers are

indispensable to enforcing the Exchange Act First as one

Congressional Committee found with respect to examination

authority challenged in this case prospect of an

unannounced visit of government inspector is an effective

stimulns for honesty and bnokkeeping veracity Pep

No 1760 86th Cong 2d Sess 34 1960 See also

Hochmut Dccaration

Second since warrants would give brokerdealers advance

notice of examinations 82/ violations of Comm ssion statutes

82/ Advance notice of examinatiors would result from
warrant requirement even if ants were obtained

on an cx parte basis because the rm could simply
refuse ertry upon tie compliance ariers arrivalEq Donovan Wollaston_Alloys Inc 695 F2d

Cr I9



and rules could be easily digu alsif cation of

records or transfcrs of ca unties Kwalwasser

Declaration Hochmuth Dec ti xample

broker-dealer could terep arly tr ncfe funds fr affiliated

companies or provide dupli at tank deporit slip when no

deposit had been made in viola of he net capital rule

Customer complairt files ous be purce anc noncurrent

books and records could be brouoht up to ate These steps

would conceal rather than corr ct tatutory violations

Thus wthe prerequioite of warrrt could easily frustrate

inspection Biswell 406 at 16 Cf Marshall

Barlows Inc 436 at 1t6 whe advace notice served

to encourage employerc to comply OSHA In view of the

ease with which violations may be cam uflaged unannounced

inspections are crucal to mairt iTrg thc financtal and

operational integrity of broker sal rs

The alternative obtairing warrant would be tre

mendously burdensome to the acercy would riously impair

its investor protection progran re Commission performs

approximately 900 brokerdealer examinat ions each year

Kwalwasser Declaration II 36 Th volume of paperwork

required to obtain warrants would everely drain scarce

resources in penioa or oudge cuts and reductionsinforce

id at jj 89 83/ Diversion of staff resources to obtain

83/ Moreover the Comrris io co pliar exaniners have

many responsibilities adciton to conducting broken-
dealer examinations Kwalwasser Declaration
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warrants could force the Commission to reduce the number and

scope of examinations at time when the securities markets

are expanding significantly in number and complexity id at

Moreover it is probable that having obtained

warrant and commenced an examination the examiner would

require additional records for which the Commission would

have to seek still another warrant to complete the examination

Kwalwasser Declaration II This timeconsuming and burden

some process could be used as tactic by recalcitrant broker

dealers to impede and delay Commission examinations

II PLAINTIFFS CONSENTED TO THE EXAMINATION THEY NOW CHALLENGE

fourth amndnen chalenge search must be rejected

when circumstances show that permission to search was obtained

from third party who possessed common authority over or

other sufficient relationship to the premises or effects

sought to be inspected United States Matlock 415 U.S

164 171 1Q74 footnote omtted Common authorityTM

includes mutual use or joint access such that TMit is reasonable

to believe that the person giving consent is authorized to

do so United States Sells 496 F2d 912 914 7th Cir

1974 quoting United States Matlock 415 U.S at 171 n.7
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In their cotplaiit IC concede that

Mr Mahoney the Comn ip rc am er easonably

inferred that Ms M-Elven crt cxarrination Ms

McElveen was resporsihie cr Yr book epig and

certain duties for the br kcrdealer including receiving

visitors at its offices Co pin 111 1012 She obtained

permission from Mr Hills ourta show the brokerage

firms books and recoros zoiun

which she then did id at 14 ricElveen obviously

had access to the relevant book and ecords and at the very

least she had impliel pen on to consen to the examination

United States BuettnerJarusrh 646 F.2d at 765 See

United States Gradowski 502 F2d 564 2d Cm 1974

per cuniarn

Thus the facts alleged pla iffs complairt provide

sufficient basis to conclude that hor could reasonably

believe that the bookkeper ad ti nut onity to consent to

the examination and ourtar united States

84/ Althogh the or r0 staLe Lhat

Ms McElveen gave permi on 1-oney her consent

may be inferred fro-t her ond iding and photoS
copying the records tin St es Buettner
Janusch 646 F.2d 75 2c iT1TT
Moreover the compsais do iut ttec frets that
establish coercion xs tIe comolairt recognizes
after Mr Mahoney appropnm te slowed tIe bookkeeper
his credentials she was fr to deiy urn access until
she had satisfied heroelf by cont tmnj Hill or his
accountant that permmssion chould be granted
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650 F.2d 1075 1078 9th Cir 1981 United States_v

Block 590 F.2d 535 53940 4th Cir 1978 United States

Sells 496 F.2d 912 914 7th Cir J94 Seerl1
United Staes sj Harrison 679 2d 942 947 D.C Cir 1982

Accordingly th complaint should be dimised for failure to

state claim upon whi relief can be granted Fed Civ

12b6
Alternat ely summary judgmen should be entered on the

Commissions behalf because tYe undisputed facts show that

Mr Mahoney eaconably concluded that Ms McElveen had been

authorized to grart him access to the records In any event

Mr Hill ratified icr action the followrng day and thereafter

by providing additional records and by not objecting to the

examination

As Mr Mahonc1 declara on establshes he had every

reason to believe that te bookkeeper could consent to the

examination After told her tiat he wao from the Securities

and Exchange Commission ard was there to cx mine the brokerage

books ard records Ms McElveen said that she kept the books

statement confirmed throughout the day as she demonstrated

familiarity with tte records location ard general substance

Mahoney Declaration 11 9I0 In response to Mr Mahoneys

reguest tnat Ms McEiveen contact Mr II she left to make

telephone call and returned shortly thereafter stating that
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she had obtained permission for Mr Mahoney to begin the

examination id 910 Later she told Mr Mahoney that Mr

Hill would be in the office the following day 12
thus confirming Mr Mahoneys understanding that she had

been in touch with the firms principal 85/

On June 27 Mr Bill neither withdrew the permission nor

in any way restricted Mr Mahoneys additional examination

id 13 Indeed Mr Hill personally provided additional

information and made available copies of other brokerdealer

documents 1314 86/ Thereafter neither Mr Hill

nor his counsel complained to Mr Mahoney or his superior for

over eleven months Harper Affidavit 11 24 Mahoney Declaration

15 The Commission and its compliance examiner were

entitled to rely on Mr Hills consent apparent from all

objective appearances to the examination Mr Hills

j/ The following day June 27 1980 Mr Hill greeted Mr
Mahoney as if he had been expecting the examiner to
return id 13 This added further support to Mr
Mahoneys conclusion reasonable under the circumstances
that Mr Hill and the bookkeeper had conferred about the
examination

f/ In paragraph 16 of their complaint plaintiffs make
generalized allegation that personal papers of

Mr Hill were taken on June 26 1980 The only
specifically described documents are offering documents
of A.T Bliss Co Inc copies of which as Mr
Mahoney states were in fact given to him by Mr Hill
on June 27 1980 Mahoney Declaration 13 Such
documents are not however private since they are
required by law to be kept See 17 C.F.R 240 17a4
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claimed subjective intention to the contrary not disclosed

until after he learned that tne Commission was investigating

his firm must be rejected United States Sledge 650

F.2d at 1078

Moreover almost two years ago in May 1981 at plain

tiffs request the Commission provided their counsel with

list and copies of all docurrents obtained by Mr Mahoney on

the first day of the examination Harper Affidavit and

attachment thereto Plaintiffs did not challenge the accuracy

of the list until the filing of this action id At

this point they must be deemed to have waived objections to

the examination that took place three years ago Cf In re

Grand Jury Investigation of Ocean Transportation 604 F.2d

672 675 D.C Cir 1979 attorneyclient privilege held

waived where demand not made for several years for return of

documents that had been given to the government allegedly by

mistake

III CLAIMS FOR INJUNCTIVE RELIEF AGAINST USE OF DOCUMENTS
REGISTRANT PROVIDED DURING THE EXAMINATION SHOULD BE

DISMISSED FOR LACK OF JURISDICTION

Plaintiffs seek to enjoin the Commissions use of

documents Registrant produced during the first day June

26 1980 of the Commissions examinatinn in any future

enforcement proceeding Third Prayer for Relief They also

seek return of the documents Fifth Prayer for Relief and



an order ejoiniic to

other governme sq Ii fL Even

assurring arguerci that onary

rule were fu red by civil

cases 87/ plainuff tns

time

Plaintiffs CIa Ci

Claims not rip fcr ud re
case or controve sy cxu Ic tion of

the Constitutior ert istrict

court lacks subject matter sc io lbbottLabora

toriesv Gardner 387 U.S 136 rem Court

identified the ts court mu.t rp wtether

controversy arsino in an on rg gcrcy Pr coding is

ripe These are tk tnc the su fo judcial

decision sad he po err hacsIi to rtes

of withholding court cor io 49 88

87/ See Unt dbtUe 28 43 447

1976 Tod LI ye ry of Ibor 586

F2d 683 ir Lcation
of cxc usionar ru crc we antless
OSHA search pri Iupr ur leci ion Marshall

Barlows rc

88/ See Web Dep trnent flalt tiiar be

696 LOl ci if LLk
Corpoiaciun vC Li au 10
1978

The doctrines purrosc it etangling
themselves in ency ioi drri trative
decision has bee forrrali7ecl ic fec fUt in

concrete way by the ic lien ir hbc Labora
tories rdner 87 at 14 Ci fora_Better
Environment v.ost1e c3 53 if Cir 1980
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Plaintiffs tempt erjoin use of the documents is not

fit for judicial resoluti at th time There has been no

final agency determination to use the documents in any pro

ceeding against plaintiffs or to forward them to another agency

See FTC SOCAL 449 32 239 43 1980 Hooker Chemical

Co Ruco Div United States 642 F.2d 48 53 3d Cir

1981 Only after plair iffs charges are raised in the context

of an administrative or judicial oceeding can final

determination be made on their admissibility 89/

Plaintiffs also do not satisfy the second test of Abbott

Laboratories They do not allege that the production of their

documents without later use has d4rect or immediate

impact upon ther economic interest The provision of documents

to the Commissioi cannot result in sanctions against the plain

tiffs only if the Commission institutes and prevails in an

enforcement action can the possibility arise that plaintiffs

economic interests will be directly and imrrediately affected

See FTC Socal 449 U.S at 242 244 Hannah Larche 363

U.S 420 44243 1960 01n the absence of hardship only

minimum showing of countervailiig judicial or adwinistratve

interest is needed if any to tip the balance against review0

Diamond Shanrockv Costle 580 2d 670 674 D.C Cir 1978

89/ decision on admissibility would be ubject to review at

such time as an enforcement action were instituted and an

adverse decision on the merits rendered against plaintiffs
See Section 21 Fxchange Act 15 U.S 78t



43

Even If The Court Had Equitable Jurisdiction It Should
Not Exercise It Because Plainti fs Have An Adequate
Remedy At Law --

Even if the court had equitable jurisdiction to suppress

evidence or return property in an action in which the evidence

is not sought to be introduced the Court should exercise

its discretion to deny such relief as have the other courts

that have considered such requests Marshall Central Mine

Equipment Co 608 F2d 719 721 8th Cir 1979 90/ Courts

have denied such relief when the plaintiff has not wclearly

demonstrate that his constitutional rights noti be

adequately adjudicated in the pending or anticipated enforcement

proceeding against him Marshall Central Mine Equipment

Co 608 F.2d at 721 quoting In re Worksite Inspection of

Quality Products 592 F.2d 611 615 1st Cir 1979 Thus in

Marshall the court declined to suppress the fruits of an

administrative search in an ancillary proceeding The court

held that plaintiff had an adequate remedy at law as it could

assert its fourth amendment challenge should the agency institute

an enforcement proceeding Id at 721722 The court noted

that if the agency brought no proceedings the movant would

suffer no irreparable harm Id at 722 See FTC Socal

449 U.S at 242 244 Hannah Larche 363 U.S at 44243

90/ In re Worksite Inspection of Quality Products 592 F.2d
TYfl4-l51sFTFTl91VffHunsuckeFTPhinney 497

F.2d 29 34 5th Cir 1974 See Smithy Katzenbach 351

F2d 810 81417 D.C Cir 1965
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In this case plaintiffs will have an opportunity to

argue the admissibility of evidence they produced to the

Commission should the agency bring an enforcement action

against them See unsuckerv Phinney 497 F2d 29 34 5th

Cir 1974 Absent such proceeding plaintiffs suffer no

legal harm 91/

rn1rr ricrrmi
j.JJfr.JJ.\JL4

The ColonnadeBiswell doctrine authorizes warrantless

inspections of brokerdealer books and records as provided

in Section 17b of the Exchange Act The Court should

therefore enter summary judgment for the Commission on

plaintiffs fourth amendment challenge to the Act and to the

Commissions administration of the examination program mandated

by the Congress The fourth amendment claims arising from

the particular examination of plaintiffs brokerage records

in June 1980 should be dismissed for failure to state claim

since the complaint establishes that plaintiffs consented

to the examination Alternatively the Court should grant

the Commission summary judgment on these claims since the

undisputed record establishes that the Commissions examiner

reasonably believed that plaintiffs agent consented to the

91/ Moreover as noted the Commission has provided them
with copies of all the documents at issue Harper
Declaration and attachment thereto
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examination and plaintiffs then ratified that consent

The remaining claims for injunctive relief seeking to suppress

evidence should be dismissed as premature since no action has

been lodged against plaintiffs

Respectfully submitted
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