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MR. ARKIM: I formallv make this reauest,
that the jurv he promerly instructed with respect to the
striking of that specification which I understand your
llonor denies at the prosent,

THE COURT: That is correct.

MR. ‘SIFPERT: Will vour <hambhers tvoe that or
shall I get somebodv from my office?

THF. COURT: You better get your people.

Now, on this C for identification, is there
any question as to the first mart of this, as to A?

MR, SIFPERT: HNa.

THE COURT S Then I am goinr to gqive the first
nart to them but I am not aoing to cgive the second nara-
grarh in vour language, hecause the dosunent was not
of fered for the nurpose of showing that he failed in an
ahliaation “~ file sonethin7; it was for an ontirely
differert ~urpose. And I will consider how I give the
rest ol it.

I am not geoing to give B, hecause that in myv
view does not state the law.

With recard to sunplemental request C, I am
going to charqge as is set forth in the Dickson case,
and not in the form vou give it to me in C.

MR, ARKIN: May T understand ir what reqard
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vou are Joing to charge it?

THE COURT: Yes, I will, and I think I already

1t seems +o me Recquest D 1S fo-ussinag on
Pandick.

MR. ARKIN: May we have those back, please,
so we can have it in our record?

THE COURT: I think vou missed the thrust of

+ i1 p and I am not 7oina to give it in the form recuested.
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Those supplemental recuests
~vhinit and I will need them back.

“p. ARKIM: I am concerned, your Yonor,when
we docket the case somethina like that would qget lost,
so I want to make surec of it.

™ COURT: MNow wec will go to the aovernnment's

recunsts
De vou have anv specific objections to specific
narts of the qovernment's requests?
MR. ARXT™: In vesnonse to yvour lonor's
crostion we have an unendin~ objecticn to the recuescts.
e can take them one bv ono. cuess that is the easy
way to do it. That will take a considerable period

of time. 7T would like tn know what vour lonor intends

ts charae and then T can possiblv aive wvour flonor mv
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excaeptions to vour Honor's propesed charae. I think that
would be a much more economic way of nroceeding.

We simplvy don't agree with the government's
therry of the law, anderstanding of the law, thair
theory of this case in connection with what we believe
it to be.

THE COURT: TLet's look at the gqovernment's
requests here now. Let's go to Reauest Ne. 5, which
is one you would like to specificallv discucs.

MR. ARKIN: We have submitted our requests
orn what might be called standard reaurstz for everv
criminal casec.

THE COURT:  Mr. Arkin, vou have now heard me
three times, twice, and this is the third on that.
First, you heard me give the standard form which is
adonted from Judae Weinfeld's standard form. So T
assurie that vouare aware of that, and I take it essentially
vou have no problen as to itsmroprietv as teo the law,
althouzh you mav prefer it to bn ph?nsed differently.

MR. ARKIN: WwWell, if I have anv problem as to the
propriety of the law, T will have specific excentions.
Reference has heen made to the Beckerman and Manzotta

cases.,

With resrnct to 5, I certainly do object.
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I call this tvpe of recuest a sermon, as oppoasad to an
instruection of the law. This is like a Stanley Sporkin
sermon. These laws are here to nrotect vou neonle

and the investing nublic, which vou members of the Jury
are anong. This serves no nurpose, excent +o inflame -
" Se I object ¥ that,

THE COURT: T take it this is adonted from
charces that have been confirmed in the Second Circﬁit?
As I we from nage 4 of Reauest No. 5, ther~ are some
citations.

By SIFFPERTY 'Yeb.
Ti!l. COURT: In some substance I am going to
dnliver Reauest No. S.

MR. ARKIN: I

o

o noint out to vour Yonor that
it has such things in it, "As a2 pracrtical matter, it is
imnossihle for the averaac investor +o differentiate

hetween securities »f little or no value and those of

2 highly speculative nature.” I am reforring to the

last paracranh on page 2. It has no thing whatever to do
with this c$se. That, reallv, would be in mv view --.
pardon me, I mean no offerse but lixe a sidewalk &

-

speech why +he seéurity laws are necessaryv.

THE COURT: I think the background here is

apnronriate.
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MR. ARKIN: Background, but that is diffeorent
from what this request is.

THE COURT: I take it you have no problem
with 6, except "so-called insider"?

MR. ARKIN: Let me mention something else,
aside from the other objecctions which I have made,and
that is to the paragraph on page 4 of that request
which reads --

THE COURT: I am thinking of our jury. They are
orobably back and wondering what is hapoening. We are
going to be another 45 minutes, if I see the wav this
thing is going, It is then 12,30, No vou think we
should excuse them until 2 o'clock?_

MR. ARKIN: Yes, that miaght give us a chance to
et a sandwich.

THI COURT: You will sum up this afternoon and
I will charqgne on Mondav.

MR. ARKIN: May I make a suggestion in that
reqard, which is this: vou miaght ask the jury whether
they would mind sitting a little bit later tonight.

THE COURT: I am unable to sit late tonight.

MR. ARKIN: Thnt decides the issue, because we
do need you here.

KP., SIFEERT: My summation I expect to he
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about a half-hour.

MR. ARKIN: Mine in all fairness, considerinag
what your Honor may rule, may be about 30 seconds, if I
qive any summation at all. |

THE COURT: Let us scc whathappens. We will
tell the jurv to be back at 2 o'clock.

MR. ARKIN: Page 4 of Request 5 reads,

"Having enacted the Securities Act of 1933 to orovide for
full and fair disclosure of the nature of stock being
offered for sale to the investing public, Congress minéful
of the manv schemes. artifices and devices which might be
used to derfraud the investing public" --

THE COURT: Mr. Arkin, 7 am gecing to take some
of the more florid references out, Lut I am going to give
somr backaround on the Securities lLaws and their purnose.
You will have to listen at the time, and if you then wish
to take snecific objection, you can.

MP. ARKIN: I will, your Honor.

THE COURT: How about 6?

MR. ARKIN: Yoﬁ den't want anv more on 5?7

THE COQRT: No, T am going to do s;ome tailoring
here.

MR. ARKIN: Some of the tailoring you might do

anrears con nage 5 of that request. That is also florid,
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to use your Honor's expression, and inacrurate and
inflammatory, to use my own.

Now, with respect to Reauest No. 6, it is
ceen 1, in effect, reading the statutes.

THE COURT: Which one is obliged to do.

MR. ARKIN: At »nage 2, these are the so-called
inside information nrovisions,.

THE COURT: Yes, T will take that out.

MR:. S5IFEFPFPRT: That strikes a bell.

The word "insider" is out; T intend to use it.

THECOURT: When you sav it is "~ut," you
mean it is amona us?

MR. SIFFERT: In frontof the jury.

THE COURT: You can reasonably arque from the
fact that Chiarella made that statement.

MR, ARKIN: It came out of the man's mouth,

T will sav, because of two reasons --

THE COURT: You don't have to arque your
summation to me.

MR. ARKIN: I don't believe he ouaght to bhe able
to use it in the summations or that it be used in the
instructions.

THE COURT: The witness himself brought it out,

so nne shoul” he ~hle %n usec it.
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MR, ARKIMN: Request No. 7, the elements of
the alleged crime which are cited here are, one, in-
complete, and, two, inaccurate.

THE COURT:. Mr. Arkin, this is what I am going
to charge.

MR. ARKTN: This request?

THE CourtT: Yés, No. 7.

MR. ARKIN: May I make ry obiection specific?

THFE. COURT: You mav.

MR. ARKIN: It does not incoroorate in it what
I consider to be a fundamental requirement, which is an
intent to defraud. That secems to me the sirgle most
essential element of anv 10b-5 vimlation since Ernst &
Ernst, and the Hochfelder case, and also as recently as
February 6, 1973, the Second Circui* in the Harkavy case
spoke on the issue of whatis required in a 10b-5 case.

I cited those in my recuests.

THE COURT: Do vou have the Harkavy case?

MR, ARKIN: It is right here. Do vou care to
ser it? Tt hasz my handwriting on it, and so I hone it
does not influence vou,

THE COURT: Thanx vou verv much.

MP. ARKIN: With respect to Reguest No. 7,

aside from that fundamental problem, there is another
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one, which is that it requests that your tloneor instruct
that it is an clemert and sufficient as ar clement that
the defendant used or aided or ahetted or caused the
yee nf the mails as 2lleqaed. That is no® sufficient.
The use of the mails must be something which is incident
te or inteqral to the alleqged miscenduct. And this
does not say that.

I cited +o vour llonor the !laze case. Havhe
I can be helnful to vour Honor and tell von what I have in
mind.

THE COURT: Yes.

uUn, ARKIM: BRasically, that the mailina must
ha, if there is a mailinag emploved, to cffectuate the
alinget docentive device, vou sec. The fact that there
is a mailina, uniess it is ~rnlaved to facilitate or to

effmactuate t»~ allerneddealing,then it is not sufficient.

3
(o]

h

r

is my basic point.
TIE COURT: Instcad of as alleged, I am going
to sav pursuant to and in furtherarce of the scheme.
MR. ARKIN: My excention still stands.
THE COURT: It does.
MR. ARKIY: With respect to Request No. 8,

we ohiect to that in several resnects., T den't like the

use of the word "merely" --
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THE COU&?: Where?

MR. ARKIN: 1In the second sentence, "A scheme
is merely" -- I don't like that paragraph, which, I will
acknowledan to your lionor, I have heard in the courthouse
o1 ane or two occasinns hefore, which is a aeneric terr—.
It seems to me that that goes far hevond a 10b-5 case.
That is a basic mail fraud tvpe of charqge, and mail
fraud encompasses any kind of *hina whatever that hapnens
to come into the mind of armrosecutor. That charge does
nect apnly to a i0b-5 case, and, indeed, Ms. Cross points
out to me, and I recnllect, the Santa Fe Industries case,
which we ~ited to vour Honor in our requests, 97 Supreme
Court 1292, discusses fairly precisely the nature of the
conduct which falls within 10b-5 clearlv would obviate
the araument or the observation that any kind of fraud
which anvoene in general would contrive fits into that
statute. We are dealing here within the narticular
statute, not the mail fraud section. We object to that
naragraph.

in addition to that particular charge, Request
Nq. 8. the last naraaraph is ~hiectionable because & o
does not state the lov accuratsly,

MR. SIFFERT: The last raraaranh on the first
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MR. ARKIN: On the first page of Reaquest No.

THE COURT: I think 1 have taken that out.

MR. ARKIMN: And, additionallv, the second
paragraprh on page 2 of Reauest 8.

THE COURT: I put in its place as follows,

"I charge you that in the context of *his case, if you

so find, failure hy Chiarella to disclose material non-
public information in connection with his purchases of

stock would constitute deceit."

MR. ARKIYN: Well, mavbhe I heard veour Honor
incorrectly. Mavbe my ears were ringing. Mav I hear it
again?

(Record reacd.)

MR. ARKIN: Let me respend thic wav., First,
it seems to ~~ most respectfully to be a directed verdick
of quilt or a charge tantamount tn a verdict of guilty,
and I also don't think it states the law accurately.

THFE. COURT: Your exXception is noted.

MPZ. ARKIN: .And also, as M5, Cross points out,
it is something that is ultimatelv a matter of fact for
the jury to decide, t» wit, what is deceit, what is fraud
is an ultimate cuestion for the trier of the fact; which.

in this case, is not vour Honor.
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MR. SIFFERT: That is why vou said, "If you so
find."

THE COURT: All right.

" ARKIN: T have mv excentions?

THFE COURT: Yes.

MR, ARKIN: Now, on page 3. the request
reads, the nhrase "non-public informagion," and in this
context it means information that is not vet available
to the general investing public and infermation which
comes into nossession of the defendant by virtue of his
employment and the confidential relationshin of Pandick
Press with its customers. That in our view is not an
accurate statement of the law at all. Non-public in the
context of the Securities Act violation or alleged
violation means something far more and different.

What ynur ltonor is doinqg, in effect, here is taking a
fact issue away from the jury, and, indced, if there

are any remaining facts in this case at all, this is
certaiply ~nr~ of them, and that would be one of the last
cries left.

THFE. COURT: How about that statement of vours
in view of what I se~ here as a stipulation that this
was not known to the sellers, where vou stipulated to

that?
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MR. ARKIN: That is an apple and I am talking
about oranges. The fact that sellers did not know it
does not make it non-public.

MR. SIFFERT: Perhans this can he cured.
You can break hat into two sentences. It means
information that is not vet known, not vet general,
involving the nublic.

MR. ARKIN: It does not do anvthing.

THE COURT: ©No. I will nut a period and strike

the rest of the sentence.

s T MR PEMIRTIAY, ot

Lot IO L,
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THE CONRT: Yos.,

MR. ARKIN: With reospoct #0 page 3, @
saonan hingiins == this is abodt tes-thifrds 6F tho way

Adsss 4Re Dage, Your ionor. "There has been additional

prood that chigrslla's Hurcriases of stocks in the
companies who whre ftiraets o tondar offors" ard “hen

fonn on oeey ta Uhe Rpoye Saaao;
e ot Hoga, 18k pic gomacnt apon Yhat. v "comment”
I mean é¥cept to that or obiect to it.

Tt 45 beorsay ds £0 Whoe the offcring
sarporabicss ok £ited bat tha
particular time before there were newsnaner articles
hecavne we don't know when newsnarer articles,
aside Lror thn ones oat in ewiderneo, came oak.

'm that cofnosilian, we Lhove an Siditionas

reraost which we will maks to vour flonor which has to do

with the issuc of public information or when it was

JEETAE.  We plincot Ya Thas.
B oadddtied, v ahEvean o VMee B ffark
Yogarstn, "It Bh9 easd of mergots, I Ghivos o thHatb 4t

wonld ke unlawful for anyone to usc inside information
abzout & roruarr wrios o 1t bPoine publicly available.”

Yty ERRL 15 @ somowhat Tinde lins Yo charae

cr VUTRN DI RICT COURT REPORTLERS, LS. COURTH,
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te the jury, and in this enme it is rather mislesding.

s

what is beina sunqgested herc is that anybody at all

using meraer jinformation hafare it jis nublicly available --

T =uptmse it is hefore it is announced -- would be

anlavial ., It may imply to the jury it in alwavs unlawful
in every ~aze in the tender situaticrs which are most: of

the situations in this cane to use the fafoemat]

o once
ain intention Lo teonder has been made hut hofare it is
announced, which I kelieve tn be an inaccurate
seapkehnbnt af Ehe Taw. 8o F oneliowe mhat ghae kind of
sentonce or charge iz confusing and minlasadina ard
mayv tend to take away from the jury the defense which
¥our laonor allowed us te put in yesterday to A very
Limited aumbeont throuch me cliernt, which ic ehit he was
Aawnre that terder of forer companies wore smre™asina <he
stech oan the oren market previous o the anncurcenent.
I alsn den't like the -- vour Ponor is not

anins Lo use the Col Digaoy Compane aumynple?

THR COUNTE 05,
TR RRETS Tt is peorbajaly nob sopropriave.

Mace 42 of that nronosed instruction, both

paragraphs, and partiarlasly the naracrank which T wish ko

roag:

SV THERN 1 COURL BFPORTERS, ' COURTHIY &

. N e LAY nr owapw -



o

10

11

12

13

14

15

16

17

18

19

N

5 B B

6573 .

(o b

“Tho cidpction in this olegest Sleccfnrp
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on that naons v iant the hottem ope? .

THE COURT: The hotrom one, That is the one

you addressed me to.

Sl BPETM T alae addracsnd YGa En She

. 4
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I
6 | varagraph which bogins "In sum, ™

;. ’
(i THE COuRTY This hag tn do with scheme »r
I
8 artifice, rivhe?
]
‘I
9 | % i : ; -
MRy BRETMG Riahk. S
10 .,I TIE ceunT: We will eet ta the wroncfilrees

1

12

ot NRNT The whole incbtrucsiar wh i
1 hole inctructieor, whicl

13

we koo exeention te, reoally asked yene He-nr tn sharce

14 out of the case ultirate facts, takine it awar fres the

15 which is what we are coacerne:! aboes T don'%t know

&
2]
X

5
16 Y5 = pAakivie mycal® elenr. Vi bnete beenble WIER ehis
17 1 rass <= a 108 0f them, but ann nf me Lacie trockles is

i
18 that there mist be here prao® o€ a framd or & transaction

19 whick operated as a fraud or 2 aschene or artifice o

20 2efrasud, and thot i 2 leant == it iz A faatygal cuastion

21 Frov the dmrtr, and this narsicplar insess

: WERRDY R, Ehupst

i D -

%y Bitemally takes Yhat all sweay ar’ defincs the eandiics

and rordidly admitted on the Tton? and we Rave neover

B B B B

Zontented, Lod aairg e

|
‘ with which my client 1s charced and which ke has laraely
|
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T wniipm I thourht vwou Aida

M. AREEN: Contest what? He said he used

~hey way theoueah the =ase.

PR, AREIE: T was conboatisy dhe caga, Aos,

but f didn't contast he used infermation whick Lo ant on
e jab.,
Tl B0V T shought ou b hesspen g

HP. ARKTN:  lle ant on the stand vesterday -—-

TUE. COURT: I undetstand thot, but, Mr. Arkin,;

sl thee govEramens ' s oags 1 the weov dewa the
WRIEE Rn rwEry usrkioalap. T figid fhog @ rakher dntprocting

s*atement, buat

R, 1
el e (Y

Dasent 0. 2 5 sk rolvvant Deocanne R Moe
Wags aerdalar

s SIEFTIT: ¥oprr Honox, 7 Lhink bepaiuse

SOMITHERN DNV #ICT COURT REPORTERS, ULS COURTHO!I™M
FOLEY o "ARE, NEW YOAK. NY¥ = ™sipan
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27 the government would intercede betweopr --

TIF COQURT: Yes, that anes in *he middle of
request Xo. 2, bhetween pagqes 2 2nd ? to the “allowing

2ptest:  “Ireddentatly, b in gt ssssnssev for *he
Foveranent to ostablish that anvene rolind o= or suffored
dasace 25 a annsequence of dcfoédn:": dllsqod Foitiide
to disclose materia! facts.™
MR, ARRTM: Wl SEadne Ly dESe Shoroae.,
Fegquest Me. 10 T think is ‘nanaresriate.
e sbject to that onec, too. That is entitled "Pise
ar abstais." That is a red Narrine.  ~has o4 shopy
Tmmany, Tabody i cnine Sm aveus Vierann Shispella

Gidn't tell anybody about the irformatinm no cot ~t

Mandick, whatever informatinnm that mav hav- Rpen, hecause

YR STPEENT: r. Arkin hag prosenteé *o the
iury 2 defenae vhich crnsis“ad in part that he never

talked to anvhady direcetly.

AL Apmres Ohijnation fa thalt was gustaisoed.
TN GO Mg, Sl 0ng Rersidvvissl SEssE Eip
MR ATURTILS Ypen I ashod My. CRIAFeTYA

on the stand yesterday, "Did vou cvor 5.1 to anybody
abou’ what wvey learned there," veur Noner castained an

nizi-ctineg A that gonnkine

oy

NVOTTHERN D a0 OURT BIPORTERY, 'S COURIIC
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N, TIRREDT That i a s vaive issue.
That invalve? a hearsav conversation with a noiqhbor,
but whon the anvarnment malled witnasces whs were
wllars, you oprogs-amamined cach aae 18 4c whether or

no% they had a conversatien with Mr. Chiarella, over

talked to kRim.

M ABNTH: e have n stipuelation to thot
affnct.
MR GIPprRg. That's mighl. ¥om wors Sryving

to leave the impression with the durv, includina the cross-
sinpipatien oFf M, SHage, that Yhp ®av Eho rerketplace
works it war impossiblo to eommunicate thinas, an? the jury
chould be tnld if it was impossible or he was under a
countervailine duty te discleso. That is straiohs fron

Yhe lonenocry 0F Tewns SRl Solohar @t 9 SRTias Bee

2 e ol o L T? your Uoror wanks, - can ot vour 'nnor

moEn owars on Rhai

THET COURT: T anm goinc %o qgive the charae

B Fpmmeea It 1% 4 dufonss Fhoe oHiaeal g

wnmrnet euwnsanerl e disdlane v 3 1ess pREawinl. none

public information because ©fF his cemblover's rulas, ore.

MR. SIFFDRPT: e 2id not have the wherewithal
aor coale pot bocause of his orplove-'s rules

ialia i X131 siaht 1 nm aeine o
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shasy asrs

1
e paYy this Yaw here whick s oide? Lo 2o lonoer tho law
inn ¥ospect te 10b-5. That ds our sasitior on that, s
r
wi oxgapt to £hot instruction. ;
|
Arvl mareicnlarly -« the optire instraction, 1
1
i
s T might point ont to vour Honor at the bottom of
i
aags 1 of roanest Mo, 11 the statemant: A1l that is :

ncecessary for this element to he satisfied” ~--

hee "=, no
SO Tl s
A wrondtul

of law in %
might thin'

annosod o

£ "in" =="ig Fhoas

the

on the drfondont's

% r
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his context as can poss

e g owrend to Ao
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estaklish an intenl to defraud under 10b-5.

TUR COURT: That is.a direct aquote from

reltz.

NRL OARFTH:  Peoltr is no londaer the -law.

THE COURT: I don't understand that it is not
iny longer the law. I dam goinc to charae it.

MR, HRKIME I take it it would not be worth
cur time to 70 throuch this line by line. T ohicct for

-

the reasons I have given and T object to the entire

instruction as it is drafted and ir terms of its substance

aolno.
Alzo the similar acts lancuage aL the bettor

of page 4 of request 11.

MR: SIFFERT= Your lionor, we would abandon
w5, Howover, mnaae 4 is annrovriate bacause we are
dealing with five transactions. There g a similarity

of condust within thr four corners of the indictment that
can ke considered. The similar nature can be considered
on the eclement of wilfulness.

liowever, nace 5 28 no lonaer annlirsable
hezavse we ¢id not put it vte similar acts we houchdl

1]

micht come in.

A T T 712 losyves 2has —wand  mMhie

bl pernerashy Ak the batiay o i

(O
4 ]
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words,

vhern

cumulative number is some evidence

hanbsne be fs

thrre

664 3

874

B, aAmTi Vet ary Yeshinelan vk sband?

PUR COURTH Yan. Theoy onn consider as to

is nthor evidnner in the case
Bt JNE Wagp

eyt

Ian othor

this was a one-count ¢ase ==
M. STPFIET: One-starl; case:
TR E0naTy One=giack aasn.
s Lhyey duer o miebd apw he bhe? e dnbents But
dre five of thom, it sesms tnowp the

the jury may consider

oy thne skbicct. 1L mughe.
MTs ARKTM™ e denly i rh weeusest 11 ond onr
exception is noted.

cha

M ST

Owen'n

langisce:

ran in . 5. v.

T seoe requerst 12 has been adanted from Judee

Millor

THY ‘CauRT: T¢ hasn't BDoon ddnanted, it is the
MR, ABVIN: Then T make my axceotion with

treplidation.,

e ConnsT: The Taart of Jppoals Soegifically
affirned hin in a for tnote, this “eorvy language. That's

why T have had this

hroughts *o oy attention in cach

Leep hopir~ the Court of Appeils

SOUTHERN DIS'2ICT COURT REPORTIRS, US COURTHAY
FO'TY “(UITARE NIEW YORE N Y o T4
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are Irom time o £ive So T =till Aake pxeention.

b

sl o
wlid 2.

&

THE COUNT: What is the matter with it?
MR. ARKIM: Franklv, i+ is a hostile

inotruct inr whieh

= -"ff"!f'tp

coming from a federal judee, soft snoken, a very acnteel,
nice fednoral judge, who savs when a guv gets on the stand
he has 2 motive to lie. I thinlk thot ie sermething,

mayrticularly in this covrtroom bere, that dg5 goine to

[

how =hc Jury approalsos my clioat.

,.
o]
=
N
ol
=
Y

a4
)
N

5
25
5]
rr

THI COURT: He does have a motive to lie,

(e

M. APHNT: Yoaur linnov. thaore is no witness

whn gets on the stand who doesn't have a motive to lie,
bat to afflict a defendant in a ease like this or any
cxgn with a fnderal 9udce's fuggesticor thHal -— lof oo

Euniie g "R deon sersona’ interost sthich creates” --

-4

Sy YL 8

ks
<3
0
oty
=n
p]
n
o+
0
rh
jv]
2]
o}
a]
0

tastimony ans is differcnt, and,
fotenss charihctor fhon any other witncss." it seoms

YE OBR iE nviardsivrs $L. ThHob
the mamo Salami eandwich.
THE COURT: Your ohjectiorn is noted.

MP. ARKIN: No. 13, khat dis o%e which T #will

i L Loy U U
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In Yo, 14 --

TUE COURT: T will wgse v standard choarcge.

UM, ANKIN: I will ask vou to out in whatover
yveur astandard ahaoge s, nnl veesl leotins what 3t ig,

o2 Jonen ar lack of cvideace in the casc.

3
]

ITEPLRRT: Your innot; I thia¥ the rest
is pretty wuch standard.

Wikl rosmack ta JunigWeiert, Hoausves, T
wonld ask that wous Nonoy make ¢lfar 9 £he 3cry &hat you
have within vour province, hecause there are signs, that

wory v 3t oWl BHin onar pravines the TYigh: Lo 25 onwihere
from probation S0 931} and findg 4Rd ARG AUmBOrF 68 wddes

is within your discrotinn.

THY EOURT: I am aoina to add to the hottonm
>8 Eha standard eharad T wive prp Show s e oy of
imposing sentenee is solely one for the Court and the
Court has wide latitude in this regord.®

MR, ARKIN: Are vou endenavoring %o
telecranh: o the jury, maw ¥ ark, vou are isclined to be

Londba » Iz sich @ coce?

THE €OURT: M. What T om 90

1
[

n s dealing

-

[

with the fact that they may think i he is convicted
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e
Q
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treina Lo counkeract --
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werrl3

R SERYERY: e oaclh rioial srnn,

srvilng o gountéract that

CNURT: 1 am

ynars times 17.

vimy lener o indicobting vou

would bo not quite s¢ harsh in that regard?

THE COURT: You understand what I am saying.

MR. BRKIN: I nbicct to thHos laancuage.

Doy rogoost Mo, 15, vour Honor, You sctualte
haue your owun charge on thae?

THE COUPT: Yos.,

MB. BT T will listen o0 it and make

e atmmenitLaay ok

whiot Dot

I have alreadv objected Lo reguest

TR COURT: Yioe,
M. DRKTE Tegnose 9 1Ry fThis 485 4 J8Etle
it lite §Y s wour pavtriotic duky to sondict the follow.,

we have to leon muqasars and oprinter: who use infermation

from the office off the Stieots, I don't think it is

Tagangs YT g a1l

6 N 10 Ao 1 i fAa~tE ses wharo it saye that.
THE COLET. I don't sen whera it says that

It coes scem te me it is appropriate if they

alt =hewa 1e a crimingl

statemrnt shounlad e made.,

MITTHERN 11 51C1 COURT REPORTERS, COURIHUI ~r
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SR, AR Let me respond o that., When you
have a phrasne in a reguest as fallows: "Brns, on the other
hond, if you find that the law has bo-a wiolakod as
,.:‘,,.,.,_.}r ey LT A B I R ~F _“,"f"‘_'"":"!'_-’
o weliny oasbn bo fender A overdist pf wwilte ps a4 oolear
warding thot o crime @f this charactor pavy ot bhy Cemmitted
ekl o W o b e
Howe v havwd &8 ehane Giicky 98 Y89y Tenor's

nriar oninion notwithstandina, a4 somowhat aaisunal

(>
b

tuation. I thinhk by reason of the zmature of the
agidanga that Wae cops in a8l %gh siune and tha wayr the
cage ‘wag Srisd, Hhot Shic 0 iadicare e 3 Yary Saneolow
what they have got to do here is corvic: this aquy so
other printers won't ongaage inthe same kind of conduct.
that iz %ipd ~f dangerove hoze. There ~xe

corkin thinaa flaatinag arovnd th- ~ir which makes *his

instricdtion UnnocAssrey and T exoent &n 48,

THE COURE: ALL =Tyaht.

THT: o= Da oy have st geentomondal
ATE it i

AL el Hhat pohan: 187 Thors ig o

suhbstantial variance "= rognech to *hose counts
charaing wialatiens Ly roasos of the surchacse of the

Bonth tlowvannugs aoroal

TVPUUN PN IACT COURT REPORTERS, LS COURTHS &
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I " s
2 i M HTPERRY . Tt deezn't sav he worked.
! '
3 ¢ Tt ~avs an dctober 10 the defendans, while ir &he i
| i
i
4 conposina room, obtained informatine.  1e admittnd +hat
!

5 4 e he Silnn Tt deesn's rav whila e wnartad on *he
‘ ! y
i
! L :

6 [ tandor of far, Onr ~ronf shows that ha was in the composing
| I

” o .

! roam woriina that day and he hirself on the stand i
: t

8 L mrid he houck: it on tha basis of informaticn he ant ;
I

9 Fhora

10 MR. ARKIYM- The indietmens is what we have

5¢ | to look at: The variance there is substantial,

2 - :
12 : PR, CTIPPERT: L osava while nmnloved in

i :
13 The SnSbeeite won.

o
i )

14 U TR COUPT: I don't s00 the unrohlem, ary

15 L nvont What about +<hn supplemental requests?

il
L B BTTERNE. There iz ne nend for Ne. 2.
I &
1 !
W iven U et “ilina on subae~tiern 1Y) . Thas

|
18 | shinuld be infrrted Aafror —-

k e " v ~ =
19 . MR. ARXIN: Is supplemental reouestion No. 1

;
20 withdrawn? :
21 " T, Voo ,
b
z 'I MRy SIPPLET: Tt io irrolovant. .
i :
n | |
LT HEY - T :
i MR. ARKIN: 5% T sholl not excops to it, :
, i
24 it heinr na lonee- in tha rcase. .
: ;
h i
2% | e e T 3
1. i
'
; i
i
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MR, ARKTH: Sunnloment Y peanact N, 2

s g

that is, in ay view, incorrect for two very substantial

anan Y Thepe is o wurdsace O@as :hWe
indintmant. The indictasnt reades “hat the deferdant

charzed with doina semethine which amarates as A deceit
unnn the =ellers of the securitics asd nes unnn the
taract company's stock ar Lhe faraot eonsany or ke

nffering comiany, ruthcr,
M. STPRRDT: fle is right, vour Honaor. 15
Ehinl shar e phvdss EhAt Barkains o ofcring sonnnng

shauld net bhoe thero in conneoebien with +2ig and neorhaps

that reference should go inte the charce pastainine tn

THR €PN Pell me svp~in swhot 4% is wou dra

#le yayed
MR ARKRT': Ehall T restate av oxcepbtion?
TR S i<t o M Please.

SriprEm. Thare ars +twn nhrasas hero.

Hn

on 2 ge) levs. The socond woul? bhoe that it anarated
a fraud on the offerirao comnany. 7ith respoct to

that sceeard rark. T tkink povhans that ahould samo ouk

i Lthe aoentrxt of subscction (€ oFf ih» alternative

SOUTPHIRN M tCY COURT REPORTERS, UI1S COURTHIA®
EOLEY L tARE, NI Vi, AR emps

onn

» 0 with the Tact that the chndoe? crerated a Srasw
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method o ol s fvipe Thn First e Tonrea ind roferenenr

to that shoull!, howevnr, be made ir the charge that pertains

tn scheme and artifice to defrard,
g O R sy T ossadoe o pacoption e

that request?

TIT. COUPT: ¥es.

MR. ARKIN: I haven't been allowed to do
that vyet,

On. two hioses: The first is that there is no

charge in the case that he has defraudeé the offerinc

comnany. That beina the case, anv roforence anywhere in
¥our Bonor's charge 4 an allegdd frawd of s nffoerinag

company would be iInanpropriate as a substantial variance
“rom what the crand jury alleced.

(Continued on rnext nage)
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Secondly, as 1 understand 10h-5, the purchase
of shares from stockholders of a taraet company would not
in any respect be considered a violation of 10b-5 or a
frand? within the meaning of 10b-5 unon the offering
company. So it is inaccurate or an inappropriate state-
ment of the law.

THE COURT: This is as to Request No. 5 of the
charges submitted by Vincent Chiarella filed with the
Court April &,

MR. ARKIN: Your Honor is refusing to give
Requests 1 through 4 in the form in which I submitted them
té vour ilonor?

THE COURT: I am going to speak on each of those
subjects in the standard form that I have used herctofore.

MR. ARKIN: To the extent that your Honor does
not arant those requests, either in substance or in the
form in which thev are presented, we take exception.

THE COURT: 'I really don't know what that means,
but, in any event, it is notnd.

Mr. Siffert; what about MNp. 57 My inclination
18 not to give No. 5.

MR. SIFFERT: I don't see that it is necessary
and I don't unders*and half of it,

THE COURT: I am nnt goinrg to cive No. 5.
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Your cxception is notoed.
No. 6 I will gqive in substance.

No. 7 is inanplicable.

an

5 NMo. 2, T have a standard charae on that.

MR. ARKIN: Mav I have vour Honor's ruling as

= to that?

& THE COURT: I will give it in substance.

q I will give No. 2. That refers onlv to the

n qovernment agent who testified with regardéd to chart-

1 naking?

12 MR. SIFFERT: Do you want 9?

in MR, ARKIM: Why not?

14 THE COURT: 10? WYWho was an expert witness?

I8 MR. SIFFERT: HNone.

0 HR. ARKIN: I think the onlv verson who micht be

an cxpert witness is Mr. Mueller, or maybe Mr. Glace.

18 MR. SIFFERT: %No, vour Honor.

19 MR. ARKIN: Mueller was asked all kinds of

o questions.

o MR. SIEPERT: By youw.

23 MR. ARKIM: By vou, too, Mr. Siffart.

27 THE COURT: Well, let me think about that.

a4 We didn't have anvbody as an expert ner se. To the

235 extent that somebody may have given some evnart testimony,
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I can perhaps tailor that charqe.

MR . STIPPERT: The hetter wav, if you did
discuss Mr. Mueller in any wayv, share or form, opinion
cvidence is allowed under the rules of evidence and vou
should evaluate the witness's credibility and his

packground. If it is necessarv. I don*t think that is

. necessary.

THFE COURT: 11 I will give in substance.

12 is inanplicable -- oh, no, that is right,
he brought that out of Mr.Glace. All riaht, I will give
the character witness charce.

MR. SEFPERT: 12 "9 granteod in sobstance.

THE COURT: Yes, 12 is oranted in substance.

MR. SIFFERT: You mav want to look at the
Lamont casce. I think the issuewns raised in Lamont,
United States v. lLamont.

THE COURT: Which is tha%?

MR, SIFFERT: It is a Second Circuit opinion
»hrut character witnesses.

THE €0OURT: Rocently?

MR. SIFFERT: Yes, within the last six months.

THE COURT: To the extent that 14 is in
acecordance with what I have said I wns adoing to charae

on the law, it will be given.
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MR. ARKI!I: What ahout 13?2 Did von comment on
that at all?

miE COUR™: Similarly, I am going to charge
+he eplements as we have already discussed., And so to
+he extent that any of thesec clement charaes are
consistent with that, Mr. Arkin, I will give that charae;
to the extent they are not, I won't. I don't see any
point at this point in qoinq down them line bv line.

MR, ARKIN: I am Z‘ust askina what yvour Honor's
ruling is with resnect *o it. I don't want vou to ao
line hy line.

THY COURT: To the extent +hot £hey are in
accordance with what we have discussed earlier as ‘o what
T am aoing to charge, which I told vou, they will be given;

to +#ha extent they are not, they won't b

k=]

MR. ARKIN: Reauest No, 147
THE COURT: The same wav all the way down.
It involves each one.
M8 CROSS® I+ seems o me that our Redquest
4 renuires a charge that it he 2 maninulative or
decentive device which is recuired and that it be con-
fidential under Rule 10h-5.

THFE COURT: "e charged that.

M5. CrROSS: Tt is not in cuvite that way in
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the government's reauests.
Paraaranrh 6 be given.

THE COURT: No,

I decline to give 6.

676 a 536

e would also reruest that

That is

Paragraph 6 of Request 14 we are talking about. I am

going to charge the statute and the rule and the elements

as I have earlier described them,
MR. ARKIMN: Request No.
THE COURT: Ho,

it is consistent with the charge as

4 is denied?

it i5 not denied to the extent

I have already cutlined

to vou; it will be granted to the extent it is consistent.

You see, T don't deny it, That is
. "..-
to mn,

MR. ARKIWN: I den't want
tribute to vyou. This is the crux
arec two clements in this case which
the Surv, and that is why I want teo

specific charqge.

THE - COURT:

an imoroper attribution

to improperly at-
There
I plan to arque to

know vour lonor's

I told vou already and I will tell

vou aqain, so you know what I am goincg to charge thev are to

[ind whether the defendant employed any device,
4.

defraud o7 mngaged in any

i a3
of.businenss which operabe.
degeit Mpen aAny Morson;,
and wilfuily,
or puvrchae oF

Livoly thisgs was Gome

securitier aaTed i«

ne used pr causard Lhe uvse of the matl
furehaiance af the schema and sush o

SOuEIE, D .SEVieE 61 low York.

or would operate as 2 fraud or
that the d=zfendant 4id so knowingly

wonneztion with the =ale

scheme or
3 course

b=
acc .,

néictment, and that
Jn owrsaant to and in
surred within rhe
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32 That is what I am going to charge are the

3 elements that the jury must €ind. So vyou an govern

4 yourself in terms of your argument to the jury.

A MR. ARKIN: May I use the tern "intent to

f defraud” £o the jurv?

v THE COURT: You can arque whatever vou feel

- is anpropriate. That is what I am goina to charge as to
& the law.

10 MR. ARKIM: I don't want an objection sus-

il tained if I use the phrase "intent to <efraud or deceive."
2 I wan* to krow whether I can use that or not.

e THE COURT: It seems to me, as 1 think about it,
4 that obviously is imnlicit in knowingly usinc a scheme to
7 defraud, that vou have an intent to defraud. Further than
d that, T don't think 7 havet comment. 1If vou knéwinqlv

ke and wilfully employ a scheme o defraud, it seems +to me

&= ¥ou are intendinc to defraud. What else can I tell you?

1 MR. ARKIN: I most respectfully don't cuite know
= what vou mean by that, but T will do mv hest.

= THE COURT: All I can tell vou is what I am

= qoing to charae on the law and vou arcue what vou ‘cel

= is appropriate.accordingly.

= MR. ARKIN: We haverroferred our Request Yo.

B

14. I have nothina more to sav ahout i+.
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THE COURT: 16 ir in the aname lnrr‘ﬁ.- s T
g0 i85 17, X8. 19, 20.

MR. ARKIN: All of those, as we were racina
through them, are denied, execent as aiven in vour Honor's
instructions, vou just mid to me?

THE COURT: They are denied in the form here
set forth,and in substance some nart of each will be agiven.

Now, it scems to me tc nrotec: vour record,

Mr. Arkin, which you ohviously wish to do, I am not aiving
Request Nq. 14, Paragraph 6 --

MR. ARKIN: Nor are you 1diving subvaragraosh 5.

THE COURT: To the extent intent to defraud is
implicit in the wilful employment of a scheme to defraud,
Paragraph 5 is in the case. It is in the case without
any question, but I am not moina to charge it in this
fashion. You may araque that there is charged an intent
to defraud and a scheme to defraud and tbn government has
failed to show it.

MR. ARKIN: Intent is an evil motive or ambition

to deprive somebody of something of value which is riqght-

AR.SIFFERT: And the definition of fraud as
charged is that it is a term which emhraces any deovice

which is used to gain advantage over another person bv



679 2 589

nmp8

false representation and that it must be done knowing
that the wrong is done with an evil or had purpose.
So it is the same.

MR. ARKIN: Tt is not the samc.

THE COURT: ‘here are we?

MR, ARKIN: We are up to where your Honor has
aone throuch Request No. 20 and vou are up to 21 now, I
guess.

THE COURT: Similarly with 21 and 22. I am
going to give 23 somewhere in the course of the charge
in substance.

MR. SIFFERT: Modified teo read two sub-
sections? -

THE COURT: Yes.

MR. ARKIN: This might be an appronriate roint
in ynur Honor's instructions where vou suggest, if vou
intend to do so, that the third specification has been
stricken,.

THE COURT: I don't krow that I am coing ‘o do
that. 1 don't know that I am required to do that.

MR. ARKIN:  In the vent that you intend to do so,
and I ask vou to do so.

THE ‘COURT: I understand.

1 ¥

MR. ARKIN: No. 247
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THE COURT: Well, this goes hack to the sane
thing we talked about before.

MR. ARKIIl: Excent it does,as I just reiterated --
not reiterated -- T dust stated to -rour Honor that the
kind of intent here really has to be described a little
bit more fulsomely than vour Honor has done, and vou
really can't be implicit. 7% doos rot dothe job &t @ll.
That is why I have this particular reaucst.

THE COURT: I think 25 is a matter vou may
wish to arque from what vour client testified, but I don't
know that that is ar appropriate subsect of the charae.

MR. AP¥IN: It is denied?

THE COURT: It is denied as a charce.

Similarlyv, Recuest No. 26. That we have
discussed with 24.

MR. ARKIN: Reques% 26 is denied also?

THE COURT: As it is there stated.

MR. SITFERT: That also talks about novel
anplication.

THE CCURT: VYes, tha* 's not to ho the subject
of discussinn,

Similarly, 27 and 28. I charge in substance
that he is not charqed with violatino company policy.

I will add to +that the nnion rules or constitutions.
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MR. ARKIN: There is no evidence in this case
about constitutions.

THE COURT: That newsletter.

MR, ARKIN: Mr. Grottola denied that the
constitution contains such.

-THE COURT: There is the newsletter.

MP.. SIFFERT: Yes, and Mr. Chiarella
indicated that he thougﬁt so after he cot -that letter
and Mr. Gratolla indicated that at one time it had.

THE COURT: I will leave it out if Mr. Arkin
dnos not wish me to refer to it.

MR. ARFIN: Union polict, ne* constitution,

THE COURT: I will put 1ir. company oolicv or
dnion policy. Al xright.

MR. ARKIN: To the extent vou are givina the
instructinns, +o use the phrase union nolicy is accentable
to me, vour Honor.

THE COURT: That is fine. Thank you.

I have 30. I have already civen an instruction
nn this. Do we need to repent it? And that was addressed
to a particular piece of evidence that came in, and I charge
them as to what the evidence was o be considered for and
that I was going to instruct them on the law. I don't

thin% T nend to repecat the substance nf it.
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MR. ARKIN: I would ask that request he given.

THE COURT: I decline to do so. I have
already given my precise version of it earlier.

I decline to qive 31.

312 does not apply, does it?

MR, ARKIN: It does.

TEFE COURT: He testified that he thought this
was a great game and it took him about two hours of time
to figure it out; so he didn't use financial analysis:;
he used it as a crossword puzzle and he figured i+ out.

MR. ARkIN: That is one wayv of describing the
vind of financial aralytic process he went throuch,

THE COURT: Please.

MR. SIFFERT: I+ is Texas Culf Sulphur.

THR COURT: It doesn't scem to me there is any
claim here that these purchases were based upon public
domain information. He testified as tu where he got
his information from.

MR. ARKIN: He got the clues from Pandick.

MR. SIFFERT: I think “r. Arkin should be

permitted a charge, and I think vou have already done it,
though, that it is no crime to figure out something in
the public domain. You charge that in conn2ction wlth the

finding what non-publlc is.
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i
2 i mHE CUURT: “Use of informat!cn equally
I
il
3 f avallable to the general publlc.”
C M{. SIFFERT: It is not a doceptive device
5 for a person Lo makce an educated fFucesc ©r an expert opinion
6 °  or predlct on the basis of information squally avallable to
i 21l members of the general oublic.
8 k MR. ARKIN: It 1s not the peoint. What we are
g U @
- trying to do ner~. [ think we are entitled to do. is have
10 - the jury understand that at least a portion of this man's
11 i mental processes were polnted towards usins information which
12 was by any standards readily avallable. Ve are not
L conceding by any stretch of the imarinntlion Shat the phrase
1 ) i "
H ‘aformatlon not generally available toO the publlc” 1s the
15 equivalent of non-public informatiocn for the purposes of
e 10b-H.
17 E——— . Zos =
. THE CCHRT: I would neot call 1t appropriate to
18 ;
say becausc he only used clues that that. therefore, there
19 = i
was no longer a deceptlve device, which 1s what the charge
20 " ” o - | z r
would have me say as it ls ctructurad. 1 wlal Fave it with
21 .
. the addlition of that ianzuanc.
2 | TN
i Request 33 I am not rolng to glve., Lt does not
23 |
| state the law as I understand 1t.
b S
b Similarly wlth 34.
25 » ’

¥ii. ARKIn: Your Honor is familliar with the

RSN ™ ACT GOUe ™ FFPORTERY, 178 COAOURTHU ™
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2 Z non-s1lful portlon of SGectlon TR,

.
3 4 THE CCURT: I am.
4 M2. ARKIN: Now I ask your Hunor whether you
5 propose that a¢ a jury questlon or whoether in the event of
6 a convictlon here, that your Honor would hold a hearing to
7 determine whether or not thls was ncn-wilful.

B THE COURT: That ls for later.

L=}

MR. ARKIN: Ycur Honor, we intended Lt to be

10 2 jury question, but your Honor sayc you w111 hear 1%t later.

11 myE COURT: Yes, should that event arlise, I

12 will make a deserminatlon later accerdling to T8FF.

13 Tn sub~tance, 344 1s gmoinm te D2 glven.

3 vR. SIFFEKT: Yeur Honor. I think 35 should be

15 coverad only as six malllngs.

L Hf COURT: It is moimy to be miven only with

I razpect Lo malllng.

B ¥2 . ARKIN: Vnat about as to the purchase of

= stock?

- wK. SIFFERT: He purchased the stock. Hls

* father purchased some. that {5 grue. Hut it ls stipulated

- that he purchased Lt for his father. in hls father's name.

2 |
Do ycu want that charge glven with resard tc the father's

= account. Mr. Arkin?

25

MR . ARKIN: I suppnse [ am LO address myself to

TN D TRICT COURT REPORTIRS, 1S COURTEN N N

GETY PTARLE NI
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his Honor?

THE COURT: It does not seem %0 me that charge
35 has applicability here.

Do you contend it does?

MR. ARKIN: It seems to me that it does.
because you have the necessity of a Jjury finding every
element. I understand what your Honor is saying, and it
seems that [ think you should give it.

MK. SIFFERT: You might, your Honor, Jjust
point out to the jury in the course of describling in
connectlon with the purchase or sales of securities that
a5 stlpulated to -- and this would be early in the
discussion, I think. of the elements of the counts --
that 1t would apply to count two as well. since it is his
father's account, just maybe a phrasé.

THE COURT: The problem I see with this
charge 1s that thls assumes that somebody else committed
the crime and that Chiarella participated in somebody
else's erime and became, therefore, a participant. I don't .
sec that this flts that at all. He ls the wrongdoer. If
somebody else does somethlng because he set some machinery
in motlion. that alds and abets 1n getting the other thing
done.

MR, SIFFERT: I had been correct (o have

OUTHERN NI wiC) COURT REPORTERS, LS COURTHNIN|
EOLEY o MTARE NEW VORK. NY - Tangeen
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omitted this in cthe first place and I withdraw my statement.
THE COURT: I wlll give 36 in substance.
I will give 37 1n substance

we have one =mall mroup of supplemental

MK. ARKIN: These are the supolemental Arable
requests. The supplemental letter requests we have already
dealt with.

. THE COURT: I think this sucpliemental request
is approprlate for summatlon. but not for charge.

MR. ARKIN: Does your Eoner want to hear
arfpurment on that?

THE COURT: No. I will tell them what they
have to find, and you are saying if he really belleves he
didn't do something wrong, he has not.

MR. ARKIN: GCood falth Is an absclute defense
to a mali fraud charre, and while in securitles or a 10b-5
arca you don't have the leglon of cases you do have in the
mail fraud area, qulte clearly to a very llmited extent lIn
the narrow area 6} our economy. 10b-5 ls like the mail

fraud statute. Good falth 15 an absolute defense, and I am

entitled to the charge. The cases we have clted are largely

mail fraud cases -- I think they are all mall fraud cases.

THE. COYURT: Suppose I glve thls. 2 good falth

HET COURE RTPORICRS, LS COUSTH A
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belief as a complete defense? The word “legality” I am not
zolng to use.

MR. ARXIK: You know, your Honor, with all
due respect. by glving a charge such as you Jjust suggested,
considering the honesty of my cllent, you are giving me an
icy winter. He acknowledped what he did is wrong. but it
1s a question of how he perceived wrongfulness. It is
doing somethlng éontrary to your employer's policy. He did
not think what he did was lllegal anyway. He was not gulte
well 1In eXprcséing himself. desplte my preparation.

MR, SIFFERT: Some kind of staftement. some
¥lnd of good faith statement, that his conduct was not
wrong?bl, as I have defined the word tc you, would be a
complete defense, and that should be lnserted some place
In the discussion of wrongful.

Mr. ARKIN: That would tot2lly emasculate
thls request.

THE CCiRT: Well., I will elther give it that
way or not at all.

Mih. ARKIN: Yeu are denylng the recuest.

THE COURT: I am denylng your request as it
s phrased. I will tell the Jjury that the %Government has
to prove every aspect of the crime.

M. SIFFERT: We dld not ask a charge that

YHERN DEORICT COURE PIPORTERS, "% COURTHIY N\
OB LTARE N TR, S ST T
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everythlng was wront and that {s another recason why supple-

3 i mental request number 1 should be denled,

]
4| THE COUKT: @2A s given ln substance at some
5 Lime wn the charpge.
6 ”3 1s also filven in sutstance, but I take a
7 ilttle lscue with the words "formed Lln bad falth.” The
8 | Government has to prove every aspect of the crime beyond a

i
Q |
¥ 1' reasonable doubt or the vercdlct must be not pullty.
0 3. it seems that 1s a question of argument.
n MR. ARKIN: It is denled?
l‘)
12 THE COURT: Denled.
13 L s not in the case any longer.

|i
" MR. ARKIN: 4 to the extent that yesterday he
= |
15 ,1 sald when he testifled that he was umaware that there was

|

‘ 6 | \ P "

: any kind of civil case such as this at all. meaning that
17

'\ wpe. Siffert was allowed to cross-examine hls knowledge of
8 i3t
K SEC actlons or rulec and he made some utterances in that
o connection, and when I roe-directed him, he sald he never
20 : . 2

neard of the case Lin the 3EC involving tnis kind of conduct,

21

i and your Honor permltted that question. wkich 1s the point
o |

. of thls supplemental reguest numder 4.
2 |

I THE COURT: Then you can argue that to the
%

Jury.

25

MH. ARXIN: Otherise, denied.

AACTIHLRN DI IRICT COURT REPCORTFRS, US COURTHN a1
FOLFY “QUARE, NFW YORY, NY - Calt
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THE COURT: As a charge.

Similarly, with respect to 5.

I will s=e you at two o'clock.

Mit. SCFFERT: Wi1ll we get a break ln betweemn: °
6 ecach cther's summations?
T THE CCURT: Sure.
R -
= MR. ARKIN: Your Honor, the instructlons which
Q
5 you propose to give appear to deflne the lssue of nubllic or
10 non-public. and I have prepared an instructlon which goes
1 to that issue. I had not intended to pive it to your Hcnor
19 T
= untll I had secen what your Honor was going to do in terms of
13 that !tssue. But 1t appears that you aro going to instruct
1
- on that fairly particularly, and so I have this instruction.
15 May we mark it reguest number X?
16 i G Gl

MR, SIFFERT: Will you give me 2 copy?
- M. ARKIN: I will glve it to you. That is the
18

only one we have. !
Q
o THE CCURT: No, I decline to give it for any
20 '
nunber of reascns. and lt comes toeo late.

21

MR, ARKKIN: Mzy thls be markecd.
2

THE COJRT: Mr. Siffert. Do you went to lgok
2 at it?

MR. SIFFZRT: Yes. Absolutely not. your Honor.
24

THE COIRT: I decline to give 1it.
25

- - (Request number % was marked Defendant's

VT tMELN JCT COURT REPORTERS. 5. COURTHOI .
et VILEE NFY, . -
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Exhiolt D for identification.)

(Luncheon recess.)
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