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Re: TDUraft Bill to Amend the Federal Reports Act
("Pa rk Reduction™)

Dear Mr. Martin:

This responds to your request for caments on a draft gill
to amend the Federal Reports Act, 44 U.5.C. 3512. The Comnission
strongly supports the goal of reducing the paporwork and report-
ing burdens on the public, but we cannot support the Bill as 1t
is currently drafted. As discossed 1n more detall below, we be—
lieve that the Bill®wonld estahlish a standard of review of the
Comenission's actions by the Director of the Administrative Confer-
ence that is inconsistent with the need to preserve the Comis-
sion's policy-making indecendence, that it coulds impose burdens
and delays on the administrative process thaf far outwelgh any
Dossible benefits, that inecertain respects it is nesdlessly
vague, and that it might be construed to establish a hasis for
prrsons subject to our jurisdiction toadisregard or delay sscen-
tial filing and reporting reguirements mandated or authorized
by Comgress.

At the outset, wo showld emphasize that " information collec-
tion” by gowvernment agencies serves many different purposes.  Some
information is ecollected purely for research purposes, perhaps
with a view toward consideration of future leqgislation, or rule—
making or other adainistrative efforrs. 0Other information is col-
lected from regqulated entities for use in enforeing existing law,
and in assurima that sach entities are not conducting themselves
in a manner inconsistent with the public interest. Finally —
and perhaps of most importance to the Commission ~- information
is ¢fllected that forms the basis for disclosure to the public:
for example, filings by issuers of securities are designed for
use by perscns making investrent decisions. This final task
is, of course, cenkral to carrying cut the purposes of the
federal securities laws.

It is important to emphasize that in collecting information
disclosed by issuers, and persons subject to our requlatory juris-
diction, the Corpission acts to a large deqgree, as a repository
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for the data. The structure and specific provisions of the federal

secur ities laws evidence the intent of Congress that most of the
information is to be gathered not for the use of the government,

hut for use by the peblic. Congress has made the determination

that the publie is entitled to complete a rate disclosure -

of material information in order to make (informal “investment déci- rﬁgﬁﬁdﬁ
sions. The Commission's primary responsi § to assure come

pliance with those obligations,

If the Federal Reports Act were tead to give the Comptroller
the agthority £o review or place reskrigtions on the collegtion of
thig sore o AREefmation, the elLlettweutt bt TTanstet to the
Ccomptrollier a significant part of the Commrission's fundamental
statutory responsibility. We do not believe that Congress, in en
acting that Act, could have intended to displace the basic regula-
tory effort of an independent requlatory agency like the Commission
without significant explanation, and we submit that the legislative
history of the Act makes plain that no such change was intended.
Accordingly, the Commission has taken the position that, within
the meaning of the Federal Reports Act, the Commission does not
Pconduct of sponsor the collection of information® n connection
with the Comnission's imolementation of the disclosure requirements
of the federal securities laws, L0 connection with the exercise
of the Commission’s regulatory tesponsibility oc, genecally, in
connection with the Commission enfotcement activities, 1/ The
General Accounting Office ("GAJ") has indicated that it disagrees.

To the extent that the Commission's regulatory activities
are included within the scope of the Federal Reports Ackt, as
GAD suggests, enactment of the proposed draft could more severely
diminish the ability of the Commiszion to carry out its statutory
mandate,

our Eirst concern relates to the possible impact of the
proposal on the Comnission's independence. As we recently stated
in our comments on the draft Regulatory Improvement Ack of 1%79,
an independent regulatory agency like the Commissicon is currently
not subject to policy or procedure review by the Executive
Branch. As noted in the Report of the President's Commitiee on
Mministrative Management [(Report to the Committee with Studies

1/ To the extent that the Comnission gathets information having
primacily statistical significance, the Commission has always
tecognized its responsibilities urder the Federal Reports Act.
We have attached a Memorandum which we sent to the General
socoanting Office on April 19, 1974, and which sets forth
in detail the Commission's views in the scope of the Federal
Repotrts Act,
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of Administrative Management in the Federal Government) (19373,
there are severe limits on Presidential powers vis-a-vis the
indeperdent commissions:

"To [the indeperdent agencies] has been pacceled out
complete independence in severzl important fields of
administration. This has not been inadvertent. Con-
gress had definitely intended to place the commiszsions
bevond the reach of Presidential management. It is
sometimes said that they are responsible to Corgress

in respect to their administrative duties -- the courts
have s0 referred to them.®

Bz an indeperdent regulatory agency, the Comission should
ubject ko review of its palicy-making ackivities b an

have noted above our view that the Federal Reports Act does not
currently apply to most of the Commission's information gather-
ing actiwvities. The following discussion has two purposes:
first to demonstrate that the policy reasons for our interpre-
tation of present law are well grounded, and second to explain
the difficulties which would arise if that interpretation were
rejected and the provisions of the Bill were to apply to the
Commission's disclosure and regulatory activities.

Section 2 of the Bill would provide for review of "existing
information collection practices” in order to assess compliance
witn, among other things, the burden—minimization recuirements,
and Section 1 would allow the Director to hold hearings on ma-
jor "mandatory® collection ef€STES.’ Section 2(d) would prohibit
an agency from using a standard form for information ceollection
unless the Director of the Administrative Conference determines
that the statutory standards are met. Unlike the situation un-
der current law, an agency could not go forward with the activity
unless the Director found the activity to be in compliance with
the stardacds, or unless the agency was able to show that the ac—

Livity "is nevertheless indispensable k0o the proper conduct cf
the legally marndated functions of the agency." 2/

4/ Despite our view that current law does not aoply to most
of the Comission's information—-gathering activities,
we believe that the procedures under curcent law are Ear
preferable to a provision that cequires a Eindimg of "im-
dispengibilicy.” We do not know what would be required
to support such a finding, amd a reviewing court would
b# given no real guidance by the statute in detecmin-
ing how high to set that standard,
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There are a number of both practical and policy-related dif-
ficulties with this sort of review, It is doubtful whether the
Directer of the Administrative Conference would be an expert -
or even particularly familiar = with the field of securities
regqulation. Yet any judgment as to whether the need for informe—
tion collected in & particular way ocutweighs the burden of
collection can only be considered in the context of the agency's
full regulatory program, and necessarily requires substantial
familiarity and expertise with respect to that program. The
Director of the Administrative Conference could not even begin
to develop the expertise necessary to make such judgments  ane
less he assembled a large staff.  Even then, that staff ooudd
ot chtain the vitally necessary day-to—day experience with the
workims of the regulated industries and others subject to our
Jurisdiction, and with the omgoling adninistration of the federal
securities laws and tules thereunder, that is necessary to make
judgments about the propriety of disclosure and regulatory pro—
VisSiOns.

¢ By allowing the Director to second-—quess decisions aboot
the need for data collection, and possibly owverrule them on
grounds unrelated to investor protection, the Camission's im
dependence as a regulatory agency would be ipappropriately
impaired. This damger is particuelarly significant in the Com-
mission's case, since, as noted abowve, data collection is the
basic meane of assuring full disclosure of material corporate
information, and thus is a2 function at the heart of the Commis-
sion's statutory responsibilities,

Furthermore, such review would be inefficient. Although
designed to streamline the government process, the Bill Rara-

doxioally sets up an addltmnal 1 of mter——agency rEvView
5 nt-

o ld be partlcularly un]ustlfled slnce the Cammission L.llSt.llaLl].'_.T
receives comment from the public on the collection burden in
response to the initial proposal of disclosure rules, A sub-
sequent hearing would merely repeat the effort. »0n top of
this, there could be judicial review of the Director's geci-
gsion ~ all contributing to disruption and delay. 3/

—

3/ It is rot clear from the proposal whether forms currently
in vse wonld have to bo clearcd with the Director az well:
if 5o, the burden would be compounded,
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HWe are also concerned with Section 3 of the Bill, which
woild add a provision that would peomit the establishment of
"eeilings" on information collection burdens imposed by federal
agencies. We should first note that it is unclear whether such
ceilings are intended to be govermnment-wide, agency-specific,
or specific to the reporting entity {or type of entity). In
any event, the failure to distirguish among different kirds
of information collection shows the inappropriate broad-bruosh
nature of the proposal: the public disclosure filings funda-
mental to our system of securities regulation (and which serve
to ocbwiate the need for more intrusive oversight by the Coamis-
sion) are apparently treated as identical to perivheral research
effort efect 1n
concept of a single information Yeeiling.” Given different
types of reporting entities, different types of information
oollection activities, and the specific statutory mandates
wider which the Comission cperates, we doubt that it is prac-
tical to assigh to one entity the task of deciding the limits
to be placed on information gathered from persons subject to
requlatory agency jurisdiction.

Thus, we believe that the concept of a "ceilimg" on infor-
mation requests found in Section 3 is an unworkable response
Lo an exceedimaly coaplex guestion. Insofar as the motivation
for a ceiling is the desire to shield small businesses from
“over-regqulation,” the Camissicn too is sensitive to this
concern.  Imdeed, the Commission has vesently adopted various
measures to reduce unnecessary regulatory burdens on small
business. 4/ MNevertheless, our administration of the securi-
ties laws has shown that it is often in the course of capital
raising activities by smatl businesses where the unfamiliar
public is most in need of information.

A final major concern relates to Section 3, which appears
to allow a reporting entity to refuse to provide information to

4/ See, Memorandum dated December 29, 1978, from Ralph C. Ferrara,
General Counsel, Securities and Exchange Commission, to
Douglas M. Costle, Chairman, United States Regulatory Coun-
cil, attached to cur March 21, 1979 mwemorandum commentirg

on the Revised Regulatory Inprovements Act of 1979,
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the Camission "unless the information collection has been au-
thorized” under the standards set forth in the Bill. Such a
provision is likely to encourage non-campliance or delay in ful-
filling important regqulatory obligations urder the pretext of
“urdire buarden” — throush the raising of technical or procedural
deficiencies in the approval process {e.g., inadequate consid-
eration of altematives in the "paperwork impact statement®). 5/
The federal courts would be forced to decide these disputes,
adding unnecessarily to their dockets. Ard again, we must
enmphasize that the Camission's statutory responsibilities
often deperd on information collection.

More specifically, we believe it would be contrary to the
public interest and wholly inconsistent with the intent of the
federal securities laws to enable persons subiect to those
laws to insist that the Commission may not deny them a Ygrant,
license or other benefit" despite their refusal to provide in~
formation specifically reguired by rules authorized by statute,
because of an alleged failure by the Commission to comply with
the procedural requirements of the Bill. For example, to the
extent that Commission's adninistration of the registration
provisions of the Securities Aot of 1833 is regacded as inwvolv-
ing the grant of a TTICERSE O OtRer Lepefit,” issuers of
securities could assert noncawpliance by the Cammission with
the requirements of the Bill, refuse to submit esseptial in-
formation, and then offer and sell securities to the public
without adequate disclosure. Similarly, a broker-dealer
registered under the Securities Exchange act of 1934 oould
refuge to notify the Camnission of a dangerocus reduction in
net capital, as regquired by a Camission rule, because of
an alleged failure by the Cammission to comply with the pro-
cedures mandated by the Bill.

5/ We are not sure how an agency is expected to evaluate
"paperwork alternatives’ to justify its cholce when al-
ternative means of achieving a broad policy goal are
not always either apparent or definable, much less guan-
tifiable in such a fashion that would aliow the sort

» of cost-benefit analysis contemplated by the proposal.
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Based on the foregoing, we strongly recommend that the
Biil o 2 1E clear that the definiticon of - infor-
rErrtarteaaetTvTET ST IR T PRSI I [EegqUires 1n
MW egqulatory or oversight
gﬁgﬁg. However, even with such a2 limitation, we would object
to the review portions of the Bill insofar as they would allow
the Director of the Administrative Conference to pass upon the
ability of the Camissiocn to engage in information collection
activities. 6/ Morecver, we beliave that such terms as "pre—
pares to collect,” “significant impact” (§3509¢{b}}, “small
business" [§3512(b)}, and "grant, license or other benefit"
(53513} require far more precise definition in order to reduce
the mumber of subsequent disputes that will arise as agencies
attempt to imgplement the law. The draft should also provide
that use of forms already in use for the collection of infor-

matiocn at the time the law is passed need not be suspended for
45 days under Section 3512(d}.

We appreciate this opportunity to coamnent on the Bill., If
you reed any further assistance, please let me know.

Sincerely,

Harold M. Williames
Chaioman

In any event, the Bill should make clear that traditicnal

enforcenent activities -— gathering information or evidence
pursdant to a subpoena or other process in the course of an
investigatory or adjudicatory proceeding — are cutside the

scope of the proposal. See 4 C.F.R. §10.6(ci{4}, {5}, {8}

AGHD regulations examting enforcement related information

ollection).
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