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In my two prior appearances before you as Chalrman of the
Securities and Exchange Commission, ¥ shared with you aome
thoughts about directors' responsibilities, the composition of
corporate bpards and the sociology of the board room, Today,

1 intend to shift the focus somewhat and talk abgut the current
acqulsition wave —— particularly unfriendly tenders -- and the
role of the board of directors confronted, whether as target

or offeror, with a takeover proposal. Tender offers,
particularly those which do net enjoy incumbent management's
support, have become increasingly important during the past
several years. Moreover, tender cffers, like other facets of
corporate conduct, have the potential to become another area in
which business and government find themselves pitted against
one another. In contests of that nature government, as the
only social institution that can legally enforce its will,

must win, if the issue is reduced toc one of power. For that
reason, I want to suggest to you today what I think the issues
are and a framework within which businesses ~- whether cast as
the targets or the initiators of a takeover == can respond in

a fashion which 1s consistent with the preservation of the
public's trust and confidence in the private sector's ability
to engage in decision-making compatible with the welfare of

the economy and the society as a whole.
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The Dynamics of Corporate Takeovers and Acquiaitions

At the outset, I want to explore aame of the economic
and social facets of the current wave of tender offers and
acqulsitions -- a phencmenon that can be viewed from two
perspectivea, The choice of which model to adopt will play
a large role in determining how a director responds to a
concrete aituation,

On the one hand, it can be argued that the possibility
cf takeover serves as a healthy marketplace ¢heck and
discipline on management, When the corporation 1s run in such
4 way that the earning potential of its asgets, rEEaurce§
and market position are not reallzed, others w'th more skilled
or mere imaginative management may seize the opportunity to
oust the incumbents. PFrom this viewpoint, the economy as a
vhole benefits from the takeover process. It is the force
which squeezes the most inefficient managess out of the system
and replaces them with those who can do better. And, more
broadly, takecvers are a means by which successful companies
can take advantage of the economies, efficienciea and
synergy which flow from properly selected acguisitions.

The ather perspective on takeovers treata them as a kind
of unfair opportunity created by quirks in the market's
valuation of a company or by overall market conditions,

Under this theory, the managers who are ousted are not
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necessarily leses competent than their auccessora, and the
advantages of synergy and improved finan¢ial management and
controls are rarely obtained. The takeover phenomenon is
simply the result of a depressed market for the target's
shares coupled with the ambitions of the raider's management
to build a larger corporate empire,

My own sense 1s that much of these two models of the
takeover phenomenon contains elements of trukh, but that
different motivations predominate, depending upon the
econcmic climate, 1In the '508 and '60s, when the
securities markets were far more hucyant than they are
today, many of the acquisitions which were effected resulted
in net gains to the economy measured in terms of the improved
condition of the combined companies. I exclude, of course,
the financially-motivated "Chinese money” conglemeration
craze of the late '"608 in which the only concern was with a
favorable impact on earnings-per-share. By the same tokan,
however, unfriendly acquisitions were not <¢omman. Indeed,
the idea of seizing control of a corporation over the
objections of incumbent management probably struck most
executlves as an ungentlemanly tactic best left to a small
group of notorious raiders.

The spate of takeovers which we have experienced during

the last several yvears ls different in several respects.
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The first, and perhaps most unsettling, aspect of the current
wave of mergers and acguisitions is the legitimacy which
hostile tender offers have ¢ome to enjoy. It has become
acceptable to treat corporations as the sum of thelir
properties and to assume that corporate contrel may change
hande with ne greater concern about the conseguences than
accompanies an exchange of property deeds in a game of
Monopely. But, a corporation is more than the aggregate of
its tangible assets -~and more than the equity of its current
shareholders -« it is an institution with a complex of
interpersonal and contractual relationships that create
legitimate interests in the corporation among employees,
suppliers, customers, communities, the economy and sogiety

at large.

Ais I suggested a moment ago, thia new crop of corporate
takeovers has been fueled -- if not caused -~ by low stock
market prices, At the present time, I would estimate that
at least one-third of New York Stock Exchange-listed companieg
are selling below their book wvalue. And, in a period of low
stock prices and high inflation, managers may see considerable
attraction in buying out other corpoerations at below their
current value in the hepe of repaying the resulting debt in
depreciated dollars, Such a strategy may seem far leas risky

thian the alternative of capital spending for plant and
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equipment, particularly becauae the in¢reasing cost of building
new facilities today seems 8o frequently to outpace the
inflation rate. This type 0f reapening, coupled with other
factors such as a requlatory framework that coften seems designed
to create obstacles t0 new projects or products and prompts
competitive reaponse which reduces the 1/2 life of new

products, serve to encourage the search for takeover targets
rather than for capital spending, product development and
innovation opportunities.

In short, it is not surpriaing that as a competitive
response, corporate takeovers often are viewed as a better
alternative than concentrating the bidder's resources and
energles in the existing business of the corporation. Yet,
the target may be in the same shape as the bldder or become
infected with the same attitude., The immediate results of a
takeover are particularly attractive to a corporate exaecutive
who seeks the ego satisfaction, prestige and remuneration
associated with slze and the appearance of growth. In contraat
to a takeover, the impact of Llnvestment spending on earnings,
and the deferred nature of its rewards, may ncet seem toO be of
benefit to current managers or fit with their short-term time
horizon in cffice,

In this regard, a recent book by an experienced business

consultant makes the point that the compulsion for growth -=-
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especlally in conglomerates and in companiee where financial
objectives are the main criteria for executive advancement --
has been generally damaging to the development of sound
business and sound business managers. He concludes, in part,
that "[gjrowth strategies and totalitarian managment may
actually be significant factors in creating inflation and
economic instebility." */ In a similar vein, Henry Simons, the
late Univeraity of Chicage economist, obaerved that such
consolidations ¢an be explained in terms of "promoter profita,”
that is, the peracnal ambitions of corporate "Napoleons" and
the psychological rewards which they derive from power. In
fairnegs, I ahould obgerve that some acquisitione have bhrought
more effective management, commitments of resources and fresh
perspective, But, in my judgment, too many have not,

What are the consegquences of this type of activity? what
public policy isues ave raiaed? Inherent in the overall
acquisition wave, exaggqerated by the increasing vase of heoatile
tender offera, is a concern about the concentration of this
nation's economic power, a3 well as the appropriate use of
corporate resources in a period of lncreasing international
competition and shrinking U.5. domination ~- when the United

States has the highest percentage of obsolete plant, and the

*/ R. Wild, Management by Compulsion: The Corporate Urge to
Grow [l979],
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lowest percentage of capital investment, growth in productivity
and in savings of any major industrialized gsociety., In the
last five yearsa, I would estimate that 5100 billion of
corpovate cash resources -- resources which could have been
devoted to new production and employment opportunities --

have been diverted to rearranging the ownerahip of existing
corporate assets through tenders alone, These are

resources that do not flow hack as new capacity, improvements
in productivity, innovation, new products or new jobs. Rather,
particularly because of the dearth of new equity offerings in
recent vears, at best these dollars remain in the secondary
market.

The long-term effect of thia type of flnancial inbreeding
iz likely to be very troublesome. Resources that should be
used to increase this natlon's productivity and to generate
new products are diverted to create a carcusel in which
management ie replaced by new management which, in turn, may
alse be replaced. Horeover, businessmen are spending increasing
attention and energy looking for companles to acqguire —- and
in avelding heing themselves acguired. Sometimes thisz process
results in better, more innovative management; but, toco often,
it dees not,

Viewing thls phenomenon, it is, of couwurse, important to

bear in mind that a society which places as much reliance as
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does oura on government as an inastrument to check the perceived
excegpes of business is unlikely to tolerate indefinitely
businesa behavior which the public regards as contraxy to lts
interesta. I mentioned & moment ago that hostile takeovers
may have sericus impact on groups -- such aB corperate
employees =- outside the world of finance, Similarly, it is
not surprising to see sgome very legitimate gquestions being
raised about the economi¢ and social justifications and
implications of the current takeover wave, The concerns

which seem pregently to be the most prominent are those which
fit under the rubric of competition, but deal with power and
market domination, and are reflected in the efforts of the
Attorney General, the Pederal Trade Commiesion, and various
Ceongressional leaders to put nhew teeth into antitrust and
anti-merger legislation, Indeed these efforta, which do not,
in my judgment, focus on the most significant economic
congequences of acguisitions and takeovers, may be the most
geerious c¢hallenge to corporate latitude in structuring business
combilnations aince the initial enactment of the Sherman Act
almost 100 years ago. OFf course, the basic thrust of the
acquisition wave should focus not on how to put a 1lid on L%,
but on the governmental policies =-- monetary, £iscal, tax and
requlatory -— which encourage it and discourage the willingness

to risk, venture and innpvate, as well as on those impalrmenta
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of the marketplace where the forces of competition are not
able to function effectively,

While I have expressed skepticism about the consequences
of some contemporary takeovers, I am not enthusisstic ahbeut
legislation which would prohibit certaln categories of mergers.
lLegislation, which reaponds to a wave of mergers and takeovers
motivated primarily by & combipation ¢f a depressed stock
market and regulatory cbstacles to other forms of corporate
growth, would be just as effective in preventing the
consummation of acquisitions which would have real economic
and social benefits in terms of efficiency and aynergy ap it
would bhe Iin frustrating less rational consolidations,

Ewxle of the Board

For these reasons, I believe the central lssue in
developing an approach to takeovers is to assure a private
gsector vehicle which will evaluate acquisitiona in terms of
the full range of relevant factors -- such as whether they
make substantive economic senae and deal appropriately with
those groups to which the corporation as an instituticn has
responaikilities. In my view, the independent director is
the only actor on the corporate scene equipped to play this
rcle. Unfortunately, however, at professional gatherings,
such ags this Instlitute, most dlscussions ¢f tendeyr offers seem
tc center con the technigques and mechanics of a takeover contest

-~ that is, the varioue devices for complying with, or avoiding
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the application of, the federal securities laws and the state
anti-takeover reguirements. Conversely, there typically is
inadeguate reflection on the legal and ethical standards that
should govern the directors' discharge of their role in these
transactions. While the subject is a broader one than I

can fully cover in the course of one talk, I want to spendl
the balance of my time with yor today presenting a framework
which can, I believe, serve as a foundation for the director
-- whether of the would-be acgquiror or the target — who is
involved with a takeover.

As T indicated earlier, conventional thinking conecerning
the corporate responhse to the threat of a takeover seems to
spring from one or the other of two rather simplistic theories.
One theory is that the marketplace 'should enjoy unhampered
control over the fate of these transactions, That is, the
shareholders at that point in time, the presumed owners of the
company and beneficiaries of its endeavors, should have the
absclute right to determine whether or not to accept the tender,
As a corollary, it is assumed that shareholdera will make this
decigion based solely on an apbraisal of the ececnomics of the
problem == is the bidder's proposal sufficiently attractive to
justify taking the proffered cash, incurring any tax liability,

and reinvesting in a new apportunity? This theory, of course,



effectively means that an offer carrying a substantial premium
over market value will -~ and should -- always succeed.

The opposing theory emphasizes that a corporation's
response to a tender offer should come from its directors, who
are expected to bring thelr knowledge and expertise to bear in
representing the corporation as a unigue entity rather than
simply seeking the best deal for its individual shareheolders.
In discharging this responsibility, directors generally are
protected by the business judgment rule from all but the most
extreme deviatlons from what particular shareholders might
view as their interest. This theory's corollary is that
directors, if they decide that a takeover is not in the best
interests of a corporation, may resort to virtually any weapon
in the legal arsenal to defeat it., Indeed, the courts have
aeldom rejected a director's invocation of the business
judgment yule to phield himgelf from a shareholder's suit
concerning resistance to a tender offer.

In my view, neither of these theories is uzeful in
illyminating the responsibilities of the directors of the
parties in a contemporary tender offer gituation. 'The notion
that a corporate takeover should stand or fall solely on the
marketplace's determination of the sufficiency of an cfferor's
premium is particularly unsatisfying. True, from the bidder’s
standpolnt, it ensures that almost every tender cffer —-- or at

least the highest competing tender offer -- will succeed.



From the target's standpoint, it makes the directors' task
almple and avoids litigation., But more fundamentally, thie
theory prec¢ludes other than & market value assessment of the
corporation, ignores its reaponsibiities ag an institution
and assumes the society would overlook economic deciaions
which could substantially affect its welfare, This is simply
unrealistic,

Emphasia on marketplace acceptabllity also fails to come
to grips with the legal responsibilities which characterize
the corporate form of business, For example, i5 it a complete
answer to the duties which managers and directors owe to share-
holﬁers to assume that an above-market tender offer ias in the
sharehclders' best interests? One wonders, as a matter of
fundamental fairness, whether the interests of speculators
and arbitrageurs, who move in and out ¢f large positlonsa with
little regard to the strengths and weaknesses of the underlying
enterprisgse, should be the decisive factor in determining a
corperation's future., 1 am not advogating a holding period
reguirement for the pxercise of the corporate franchise, but
neither do I want o see the interests of the long-term
shareholder, who behaves as a carporate owner —— or of
gshareholders over time -~ stbordinated to the interests of
speculators, who aee profits in betting against the cnrpnratiun.-

Althocugh I believe in the essential value of marketplace
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digcipline amp a prophylactic against poor management, the
benefits of that discipline are lost when compared to the
cost to the proapective target 1if management must behave
ag if the corpeoration is continoously on the blogk.

For theae reasone, the vehicle for balancing the competing
concerns whilch must be welghed in evaluating a tender offer ia
to be found not in the marketplace but in the corporate
board room. Directoras of the target should make the decision,
as they do all other corporate policy decisions, and de so
hased on an assessment of the corporation as an institutien
with responsibllities to discharge, rather than simply seeking
the best deal for their shareholders. I do not mean, however,
that directors should be free to resort to protective measures
and then ritualistically invoke the protection of the busliness
judgment rule. Judges are, naturally, not comfortable
second-gquessing directors in complex and delicate areas, asuch
as takeovers, particularly when they may suspect that the
judicial process ie being used as a bargaining c¢hip 1in a larger
game. WNonetheless, in my opinion, the courts —— in recognizing
the significance of takeovers toc the economy and to groups of
individupals to which the corporation has respongibilities -
are beginning to inguire wh=:ther, in making such a business
judgment, a board of directoxs hae met certain minimum, but

increaaing, standards to warrant judicial deference, Those



- standards relate to the competence of the decision-maker =-

namely the directora® objectivity and the processes used to
arrive at their judgment. The touchatone is whether proper
inquiriea were made by unbiased and knowledgeable individuals
and whether the repults of that process were conscientiously
congidered and applied.

The Bidder

I want now to explore what thia concept meansa in
practice to bhoth the board of the bidding corporation and
that of the target,

Most of the scanty literature regarding a board of
directors' role in assessing tender offers is directed
exclusively at the role of target’s board in evaluating the
offer. The apparent Indifference to the rele of a potential
bidder's board in determining whether to proceed with an
acquisition or tender offer is difficult to interpret,
Certainly, one should not overlook the responsibility of
the bgoard of directcors for the dlirection of the corporation
in a transaction which may be as crucial to the bidding
corporation's future as 1t is to the target company’s. At
a minimum, the board of directora must be assured that an
acguisition is in the best interests of the corporation
and its shareholders, and that reasonable procedures
have been established te assure the transaction's compliance

with applicable laws and requlations.
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Directors, and particularly indepandent directora,

must play a major role in evaluating the appropriateness
of a proposed acquisition. Witheout implying a lack of
confidence in management, the independent directors must be
gensitive to the possibility that management's judgment may
he skewed in a particular case. Therefore, to a large extent,
it is the independent directors' responsibility to satisfy
themselves that such an acguisition makes substantive leong-
term good sense for the compaby. They should not merely
accept undocumented rhetoric about synergy or the benefits
of improved management or financial contrels, which may tend
to be more illusory than real. The directors should consider
management's prior experiences and track receord in assessing
and acguiring companies, integrating new acquisitions into
the corporation, and delivering the anticipated benefit.

In order to fully discharge their responsibilities
in conzidering the coffering price, directors should make
a determination, baaed on articulated standards, of the cash
worth of a potential acgquisition target, The justification
for a premium should be coneidered specifically. Additionally,
in the case of a hostile tender offer in which the bidder does
not have accessa to much critical information about the targetk,
directors should also consider whether it has a sufficient

basia for determining the value of the target company and
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that the company can be asuccessfully integrated into the
acquiring corporation.

In this regard, I should note that the large premiums
that have heen pald in certain recent acquisitions make cne
wonder how carefully the hidding corporation's board
consldered the economic juastification for the transactlon.
Particularly, where premiuma ¢f as much as 100 percent over
the pretender price are offered, the burden of determining
that asuch a premium iz indeed justified is not a lightly or
cagily diacharged one.

Moreover, iﬁ making such a determination, the board
of directors has a responsibility also to conasider the
available alternatives and whether any such alternative
would be more in its own shareholders' intereste. For
example, boards should not ignore that diversificarion
often regults in a lower gshare price and multiple, An
alternative courae for the company with exceas cash might
very well be to conalder distributing the cash to 1ts own
sharehelders, rather than to ghareholders of a target company.
Until the 12702, I personally was copposed to a company's
buying ite own sto¢ck, I viewed 1t as a reflection on
management’'s ability to invest intelligently in building the
company, as ¢contrasted to liquidating it, while creating the

illusicn of growth tarocugh an increase in earningse-per-share
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brought about by epreading earnings over fewer shares.
However, I now believe that this may be an appropriate
alternative if a compeny cannot otherwise absorb the cash in
its own business. Such a c¢orporation can give ita own
shareholders the benefit of the premium to do their ouwn
diversifying by reinvesting this distribution after taxes

== possibly even in the same target company =- at the market
price rather than at a premium.

Having decided to proceed with an offér, it ia the
board's responsibllity to ascertaln that procedures have been
established to ensure compliance with laws and regulations
which prohiblt the misuse of nonpublic information concerning
a potential acquisition or tender offer. In addition to being
a violation of the law, I belleve that the misuse of such
nonpublic information contributes signiflcantly to a loss of
investors' confldence in the fairness of the marketplace.

The Commigssion is addressing this problem through
both enforcement actions and rulemaking, But boards of
directors of bidders ~- as well as other parties such as
investment bankers -- have the repgponsibility not only to ensure
that procedures are in place to prevent leaksa, but alsc to
examine and monfitor thege procedures and take stringent

actions when viclatlons of the procedures are uncoversad,
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Subjegt Company

Much more has been written and discussed about the
beard's role when its corporation ia thea object of an
acquisition proposal or a tender offer. As I have already
indicated, it 18 my opinion that an effective hpard of directors
remains the institution best suited toc weigh the oft-conflicting
factora that may influence a corporate response to such a
situation.

However, I also must emphasize my belief that this
role for the board also involves special vesponsibilities
for competence and objectivity. I do not believe that the
judicial deference incorporated into the business judgment
rule should apply in a takeover situvation, absent the’board'a
establishing that it has, in fact, asatisfied these
responsibilities,. fTherefore, I bBelieve that a hoard's actions
in responae to a tender offer should increasingly focus on
two important queations.

The first guestion regards the credentials of the
decision=makers. The most important credentlals, of course,
are competence and objectivity. Obviouely, a management
director -- whose very livelihood may be affected by the
bocard's decilsion —— cannot be presumed to be acting solely
in the corperation's and shareholders' intereats. Nor can

ather directora whe have a substantial economic interest
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in the continued separate existence of the corperation,
including as suppliers of its goods or services, be
necessarily considered objective in these deliberations,

Thus, to satisfy =zuech an inguiry, I would expect to
£ind an increasing number of instances in which a
corporation's board delegates to a special committee of
independent directors the investigation of an cffer and
the recommendation to the full board of an appropriate
response,. This is not to say that mapagement directeors
and others with economic interests in the cutcome should
abstain from participating in the board's pltimate decigion;
but, if they provide the margin in rejecting the tender,
they may have a difficult burden in establishing that they,
in fact, acted objectively In the corporate and shareholder
interest. (Parenthetically, I should add that, when there
are conflicting interests between an agguiring corporation's
management and its shareholders, the logic of that corporation's
forming a special committee of independent directors to
monitor the terms of the transaction and its management's
conduct would seem egually a?plicable.1

mhe second question regards the substance of the
process to be followed by the board in determining whether
the cffer is in the best interests of the corporation and

{ts shareholders. In view of limitations eon time, this
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subject, which is being increasingly addressed in the
literature and ctherwise, is one I will only touch on with
several observaticns.

In addition to analyzing the offer's terms, the board,
azs I have already noted, has an Inatitutional responsibility to
consider such concerns as the potential adverse impact on
employees, suppliers, and communities; any likely antitrust
limitations: whether the offer is for less than all) outstanding
securities, which raises the gspector of a residual minority
which may be locked into their investments; and any likely
discontinuation of unigue goods or services to the public.
The key, however, is the aubstance as contrasted to the
window dressing and rhetoric used to dress-up an otherwise
unjustified defense,.

Azsaumihg a decision to resist, the board must recognize
that conflicta may exist when acquisitieon or tender offers
are presented. Therefore, the committee's responsibhilities
would not be satinfied, absent the committee's continuing
examination of management's conduct during the encounter,
including its public pronouncements, 1lts communications with
any actual or potential bidder, and its representations
to the courts -- and the regulatory agenciea. This 13 an
on=-going function not satisfied by a2 gingle meeting ~- even

the increasingly lengthy meetings which oftentimes represent
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the beoard's sole censideration of an offer before issuing a
response,

A few moments ago, I suggested that as part of its
consideration of an cffer, the offeree's apecial committes
should not limit its analysis to an examination of the
offering price -- that it should alsc consider other factors
which potentially could influence the continuing viability
of the target corporation or its relationship to certain
groups to which it has responsibilities, What should
constlitute the kind of conaideration of these subjects that
would warrant judicial or administrative deference?

First, I do not believe that receiving a statement from
cne's investment banker -- particularly a "guickie" to the
effact that an above=-market offer nonetheless is inadequate
in relation to the true value of the target -- is, in itself,
sufficient to satisfy the special committee's responsibilities.
At the very least; it should independently verify and accept
the factual assumptions upon which the investment banker's
valuation ip grounded.

Moreover, the basis for any assertion about the
corporation's intrinsic worth and future growth prospects
should alsc be examined cargfully by the committee., Of
course, any documentation which is composed after the bid,

particularly if not consistent with current performance,
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would be somewhat suapect., Rather, prudence would rely more
confidently on hona fide corporate planning documents
prepared and considered in normal course and prior to the
initiation of any offer. Further, any claim of adverse
impact on employeesa, suppliers, customers or the public
should he similarly documented.

It is my view that a court == in reviewing such
a well-monitored, fully-considered and documented special
committee determination to reject and resist an acquisition
or tender offer bld —- should znd would give substantial
deference to that decision and to any legal and ethical acts
to resist the bid which are reasonably commensurate to the
existing threat to the corporation's and ilts sharcholders®
interests, provided that the acts themselves are not
inconsistent with the corporation's viabjlity. But, I
emphasize that does not give the corpeoration the right to
waste corporate asaesta, by, for example, an ctherwise genseless
acquisition, or to make vacucus charges against the opposition
or engage in other unethical conduct.

While enccuraging the board to conalder the impact of a
takeover on groups to whom the corporation has responasibilities,
I 4o not endorse antl-takeover provisions of this or any other
gort, by charter or by-law designed to make the company a

less attractive target, While I recognize the desirability
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Eor management to be able t¢ run its ¢company without
continually locking over its shoulder, I believe that tenders
should be coneidered on thelr merits, on a case=hy=case
bagis, and neot warded-off by building castles and moats.
Indeed, the corporate community cannot have it both ways,

It cannot argue againat added measures -- legislative or
otherwise == directed to ilmprove corporate accountability by
ralying on the discipline of the marketplace as a vehicle to
depcse lnadeguate management, and then seek to neutralize
that diecipline, as weak as it already is, by anti-takeover
provisions, By doing so, it ip inviting a legislative
reaction and increased federal presence in dictating
corporate structure and accountability.

The Commisaion's involvement with such amendments
heretofore has involved only the issue of appropriate
disclosure, and the legitimacy of such amendments has,
thus far, remalned a matter of state law. I was, therefore,
perticularly interested in a recent Delaware decielon in
whieh the Chancellor approved an anti-takeover amendment
that requires an 80 percent shareholder vote to approve &
merger, consolidation or similar takeover by any perscn

owning five percent or more of the company's atock prior to
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the proposed takeover. 3/ HNotably, the amendment also provides
that the super-majority provisicen will not apply if the
company's board of directors approves the proposed transaction
before acquigition of the five percent interest, In other
words, the board has the power to lower the barrier for a
friendly acquisition. Whether such apparent flexibility

will regult in abuses — such as its use as a bargaining chip
to enhance incumbent management's interesta at the expense

©f shareholders -- will be a subject of continuing concern.

The poasibility for such abusea that may be associated
with such defenmive corporate charcter and by-law amendments
may well lead to leqgielatioh. As I have etressed on many
previous occaaions, I am not In favor of federal legislation
which would dictate corporate structure. Hevertheless,
legislation dealing with anti-takeover amendments could wvery
well receiye a more welcome raception at the Commission and
in Congrese. And, while limited to & apecific probklem, such
legislation would be a big step toward federal corporation law.

This is not to ignore the need for management to be

able to run a company without continnally looking over ite

3/ Seibert v. Gulton Industriee, Ine., Del, Ct, of

- Chanceny, Div. Action NHo. 5631, Memorandum Decision
of Vice Chancellor Brown {(June 21, 1979)r notice of
appeal of Del. Sup., Ct. filed 2ug, 8, 1979.
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shoulder and engaging in dafeng;ve activities, Good managements
of well-yun companies ahould not have to apend abnormal

amounts of time looking at transfer shsets, talking tc lawvera
and engaging in anti-=-takeover activities, But, defenaive
charter or by-law amendments will not be a viable gelution

in the long-run.

1 alao reccognlze that a tender offer for the stock of
a company creates a moat difficult pericd for a company's
mahagement and lts board of directors. Management lg
percelved ap being concerned only with Keeping thelr jobs,
and the board of directors ipg caught between thelr duty to
shareholders and their responslbility to the corporation as
a whole and its future as a business enterprise.

But, except for the unusual time constralnts, decialons
regarding tender offers should be treated no differently by
the board than other major corporate decisiona, ©On one hand,
it should realize that defensive tactics of incumbent
management may be clouded with self-interest and should be
pubject to the same close scrutliny as other situwations
invelving that dynamic. On the other hand, decisions of
independent directors based on an appropriate analysla of an

offer should receive the same deference as it would in similar

decision-making.
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Conclusaion

In conclusion, let me return to the principle to which
I have referred in a number of my talka across the nation
over the past two plus year: Under the American asystem,
anyone who exercises power needs to be held accountable to
someone else for hie stewardship, Acquisitions and tender
offers are perceived correctly to involve the exercise of
considerable power —-- that is, the ability to influence many
persong" lives and futures. Jobs, the welfare of entire
communities, and, indeed, the national econany undoubtedly
will be affected by these transactions. This natlon cannot
—— and will not -- allow mattera of such vital aignificance
to be unaccountable to rational decislon-makers who are
acting according to publicly acceptable norms.

Teday, I have strongly advocated that this decision-
making role for tender offera he filled by vigerlous boards
of directora composed of persons of independent crédentials
who effectively meet their responsibilities aleong the lines
which I have discusged here with you. I hope that this
analysis generates a discussion among those in business, the
government, the bar and academia to evaluate the implications
af the current acquisition and takeover wave on the future

of the free enterprise ayatem, And, I also hope that this

discussion will influence the corporate community in determining

that restraint may be a very appropriate business decision.

Thank you,



