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Gentlemen : 

W e  represent  Buffalo Savings B a n k  [the " B a n k " ) ,  a 
New York State chartered mutual savings bank. On behalf of 
the Bank, w e  r e s p e c t f u l l y  request  your concurrence i n  our 
opinion t h a t  t h e  o f f e r  and sale by the  Bank of t he  cer- 
t i f icates  described below w i l l  be exempt from r e g i s t r a t i o n  
under the  S e c u r i t i e s  A c t  of 1933 ( the "1933 A c t " )  by reason 
of Sect ion 3 (a) (2 )  thereof ,  under the  Investment Company A c t  
of 1940 ( the  "1940 A c t " )  by reason of Sect ion 3Ca) (1) or  
Sect ion 3 ( c ) ( 3 )  thereof  and also from the provis ions of the  
Trus t  Indenture  A c t  of 1939 (the "1939 A c t " )  by reason of 
Sect ion 304 (a) ( 4 )  (A) thereof  . 

The B a n k  proposes t o  o f f e r  and sell  t o  the  publ ic  
non-transferable  certificates represent ing p a r t i c i p a t i o n s  i n  
tax-exempt s e c u r i t i e s  issued by municipal and other local 
governmental a u t h o r i t i e s .  Each p a r t i c i p a t i o n  certificate 
would relate t o  a p a r t i c u l a r  municipal s ecu r i ty  which would 
be i d e n t i f i e d  i n  the certificate, and would provide the 
owner with an undivided i n t e r e s t ,  t o  the  ex ten t  of the sum 
stated, i n  such secur i ty .  Where an i n t e r e s t  i n  the  muni- 
c i p a l  s e c u r i t i e s  of more than one i s s u e r  i s  t o  be of fe red  by 

f i c a t e s  evidencing p a r t i c i p a t i o n  i n  municipal s e c u r i t i e s  of 
d i f f e r e n t  i s s u e r s ,  having var ied m a t u r i t i e s  and i n t e r e s t  
rates. However, t h e r e  would be no pooling of s e c u r i t i e s ,  
either of d i f f e r e n t  i s s u e r s  o r  t he  same i s sue r .  

t the Bank; o f f e rees  would be able t o  select among certi- 
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The Bank would o f f e r  p a r t i c i p a t i o n s  only i n  muni- 
c i p a l  s e c u r i t i e s  which it w a s  about t o  acquire  (or had 
r ecen t ly  acquired) d i r e c t l y  from the  i s s u e r ,  and each such 
o f fe r ing  would be a t  t h e  same p r i c e  t h a t  t he  Bank was about 
t o  pay (or had r ecen t ly  paid)  f o r  such s e c u r i t i e s  from the  
i s sue r .  The Bank is never t o  d i v e s t  i t s e l f  of 100% i n t e r e s t  
i n  a p a r t i c u l a r  municipal s ecu r i ty ,  and w i l l  continue t o  
hold and service each municipal s e c u r i t y  j u s t  as any o the r  
municipal s e c u r i t y  i n  i ts  por t fo l io .  

Except as set  f o r t h  below, t h e  Bank would have no 
ob l iga t ion  with r e spec t  t o  the  underlying municipal s e c u r i t i e s .  
Upon payment of the  p r i n c i p a l  and i n t e r e s t  on t h e  municipal 
s ecu r i ty ,  the Bank w i l l  r e m i t  t o  the  p a r t i c i p a n t  h i s  pro- 
por t iona te  share of t h e  p r i n c i p a l  and i n t e r e s t ,  less a 
s t a t e d  and agreed upon percentage thereof  f o r  i ts  services 
i n  holding and serv ic ing  the  municipal secur i ty .  The par- 
t i c i p a t i o n  certif icates shall recite that,  except  as set 
f o r t h  below, the  holder  or  ownerathereof s h a l l  have no 
recourse aga ins t  t h e  B a n k ,  either f o r  the p r i n c i p a l  or 
i n t e r e s t  on the underlying municipal s ecu r i ty ,  and t h a t  t he  
B a n k ' s  only l i a b i l i t y  i s  t o  remit t o  the holder  of t h e  
certificate h i s  share  of t he  p r i n c i p a l  and i n t e r e s t  when, as 
and i f  it i s  collected by the  B a n k .  

The p a r t i c i p a t i o n  c e r t i f i c a t e s  would also provide 
that  on or  a f t e r  the n i n e t i e t h  (90th) day following pur- 
chase, the holder  thereof may, a t  h i s  opt ion,  resell such 
certificate t o  the  Bank for  the  o r i g i n a l  purchase p r i c e  
thereof, p lus  accrued i n t e r e s t  thereon from the  l a s t  in-  
terest payment da t e ,  so long as the i ssu ing  au tho r i ty  has 
not  defaul ted under any of the terms of the underlying 
municipal secur i ty .  Upon the  exerc ise  af  such a "put" 
opt ion,  the B a n k  would repurchase the certificate upon the  
terms indicated.  T h e  c e r t i f i c a t e  holder w i l l  have no obli-  
ga t ion  t o  exerc ise  h i s  "put" ,  and the Bank w i l l  have no 
r i g h t  t o  purchase the certif icate from the holder thereof .  
There w i l l  be no understanding t h a t  the Bank w i l l  reacquire  
the certificates, unless  the  certif icate holder chooses t o  
exercis; the  "put" a t  a t h e  where the i ssu ing  au tho r i ty  has 
no t  defaul ted as aforesa id ,  and the ho lde r ' s  dec is ion  t o  
exe rc i se  or not  t o  exerc ise  w i l l  be based on the circum- 
s tances  on the  day of exercise .  I f  the  "put" is not  exer- 
cised, the  holder s h a l l  only receive back h i s  inves tez  
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p r i n c i p a l  i n  accordance with t h e  foregoing paragraph (i.e., 
when, as and if such is co l l ec t ed  by the  Bank from the  
i s su ing  au thor i ty)  . 

The Bank would not  have au thor i ty ,  without  p r i o r  
w r i t t e n  consent of a l l  p a r t i c i p a n t s  i n  a p a r t i c u l a r  s e c u r i t y ,  
t o  extend or  renew the  secu r i ty ,  change the  rate of i n t e r e s t  
thereon, o r  otherwise amend the terms thereof. 

The p a r t i c i p a t i o n  c e r t i f i c a t e s  are t o  be ne i the r  
t r ans fe rab le  nor negot iable ,  and the  p a r t i c i p a n t  i s  l i a b l e  
f o r  h i s  proport ionate  cost of a l l  expenses incurred by the 
B a n k  i n  connection with the  enforcement o r  c o l l e c t i o n  of the 
underlying s e c u r i t y  i n  case of defaul t .  

It  is our opinion t h a t  t he  p a r t i c i p a t i o n  cer- 
tificates described here in  are exempt from r e g i s t r a t i o n  
under t h e  1933 A c t  by v i r t u e  of the provis ions of Sect ion 
3 ( a ) ( 2 )  of the  1933 A c t ,  s i nce  p a r t i c i p a t i o n s  would be 
of fe red  only i n  municipal s e c u r i t i e s  exempt from regis- 
t r a t i o n  under Sect ion 3 ( a )  ( 2 ) .  Under the r a t i o n a l e  relied 
on i n  t h e  r ep ly  of the  SEC staff  t o  the  letter of inqui ry  
from Merrill Lynch, Pierce, Fenner C Smith,  Inc.  (available 
November 4 ,  19811, t he  charac te r  of the  underlying s e c u r i t i e s  
should be d i s p o s i t i v e  of the  s t a t u s  of the  p a r t i c i p a t i o n  
c e r t i f i c a t e s  f o r  purposes of Sect ion 3 ( a ) ( 2 ) .  Alterna- 
t i v e l y ,  s ince  the c e r t i f i c a t e  holders have the opt ion t o  
resell  t h e i r  c e r t i f i c a t e s  t o  the  Bank a f t e r  90 days, Sect ion 
3 (a) ( 2 )  should be appl icable  inasmuch as they are "issued or 
guaranteed by any bank". 

0 

Under the 1940  A c t ,  the Bank s p e c i f i c a l l y  is 
exempt under Sect ion 3Cc) (3) . Since no pool  of s e c u r i t i e s  
i s  contemplated by the Bank's proposal and there w i l l  be no 
exe rc i se  of investment d i s c r e t i o n  other than by the cus- 
tomers purchasing p a r t i c i p a t i o n  certificates, the re  is no 
quest ion of the exis tence  of an i s s u e r  separa te  f r o m  either 
the  governmental a u t h o r i t i e s  or  the  B a n k  which could be 

* sub jec t  t o  the 1 9 4 0  A c t .  
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Under Section 304(a) (4) (A) of the 1939 Act, it is 
our opinion that the participation certificates are auto- 
matically exempt from the provisions of the 1939 Act because 
they are exempt under Section 3(a)(2) of the 1933 Act. 

We would appreciate your confirming, at your 
earliest possible convenience, that you would not recommend 
any enforcement action if the Bank were to proceed with the 
proposal described above in reliance on the opinions that we 
have set forth herein. 

FAW/lmn 

~~~~ 

DERICK A. WOLF 


