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THE GOVERNMENT OF THE . THE GOVERNMENT OF THE
UNITED STATES OF AMERICA SWITZERLAKD

MEMORANLOM OF UNDERSTARDIRG

I. Introduction

1. This MOU is & statement of intent cetting forth the under=-
standings r:n:ﬁtd by the delegations of BEwitzerland and the
United States acting on behalf of their respective governments
("the parties”™) to establish mutuvally acceptable means for
improviag international law enforcement cocperation in the - -
field of insider trading. These understandings continue a long
tradition of lav enforcement cooperation between Bwitzerland
and the United States and wers reached in the course of
consultations between representatives of Ewitrerland and

the United States in Bern on March 1 and 2, 1982, snd in
Washington, D.C. on August 30 and 31, lillqr The Eviss delega-
tion was headed by Minister Jean Iwvahlen, head of the Economic
and rinancial Bection of the Federal Pepartment of Foreign
Affalra, and included other representatives of the said
Jepartment, Lutr lruulﬁ&p!. Deputy Chiaf of Diviszion, _

and Lionel Frei, Chief of Eection, in the Federal Department

of Just!c&hand Police,; and reprasentatives of the Federal
Banking Commission and the Bwiss Faticnal Bank. The delegation
of cae United Btates included Tohn M. Tedders, Dicector of |
the Division of Enforcement or 3 Securities and Exchange

Coanmission (“SEC®), Edward ¥. Greene, General Counsel of the
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vhose behalf the transaction was effected and other relevant
information., However, Swiss law prohibits banks in principle

from disclosing information with respect to a customer utilizing

its services.

4. The parties conclude? that the conduct of perscns who
utilize Swias banks to effect securitiea transactions in the
United States, in order to take advantage of material non-

public {nformation, is detrimental to the Iinterests of both

nations.

5. On the basis of the foregoing consultations, the parties
reaffirmed the two countries' interest in mutual assistance
in law enforcement nntferu in accordance with nutually
lcceptnﬁle procedures and in conformity with international
and national law, in particular assistance with respect to
transactions effected by persons in possession of material

non-public information.

6. During the consultations the parties engaged in an

exchange of opinions pursuant to Article 39, paragraph 1

of the Treaty Between the United Gtates and the Swiss
Confederation on Mutual Assistance {n Criminal Matters,

which became effective on January 23, 1977 {the “1977 Treaty"}.
ﬁectlon II of this Memorandum of Understanding memorializes the .
exchange of opinions and related understandings that the

parties have reached.



b.

Article 1, paragraph 1 of the 1%77 Treaty
provides that the Contracting Parties under-
take to afford each other, in accordance with
provisions of the !rll:fr-nutull &sslstance
1nr'ip¥2ltigltlﬁnl or ¢ourt proceedings in
respect of offenses the punishment of which
falls or would fall within the jurisdiestieon

of the judicial authorities of the regquesting
Etate or a state or canton thereof.® This means,
for example, that an {nvestigaticon by the BEC
should be considered an investigation for which
assistance could be furnlshed (if the other
regquirements of the Treaty are met) as long as
the_1nvestigntidn‘relate1 to conduct which might
be dealt with by the crininal courts.

- T,

The 1977 Treaty reqgquires that a particular
offense be & crime under the laws of each
nation in order for compulascry assistance to
be reqguired under the Treaty. The parties
understand that transactions offected by
persons in ponsengion of material non-public
information counld hu an offense under Articles

148 {fraud), 159 {unfalthful management) or 162
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undertake to consider whether comparabla diplomatic notes

should be exchanged with respect to other offenses relating
to securities trangactiona covered by the Treaty.

I1I. The Private Agreement Among Members
) of the Swiss Bankers' Assoclaticn

1. The partile recognize that there may be securities
trancactions effected in thelﬂnittd Btates by Swiss banks
acting on behalf of persons who possess material non-publie.
information, for which compulsory measures would not bas
available under the 1577 Treaty. BSuch assistance ¢ould not
be ordered if available informaticn did not indicate the
existence of an offense undetr the Evizs Penal Code. As the
Swips Federal Council will submit to the Parliament a bill

on the nisuse of 1n:1d; information, this lacuna ecould be
£111ed. Por cases in which the Treaty i{s not applicable, or
in which {t is not possible to gather nvidénc@ahr exploying
compulsory pProceas, pending the enactment of auch leglslatien,
the parties discussed & proposed private Agreenent under the
aegis of the Ewiss Bankers' Assoclation, which would permit
participating banks to disclose the fdentity of a customer
_nﬁd certaln other relevant information, under certain specified
ecircunatances, in responge Lo & request made by the Department

‘of Justice on behalf of the SEC and processed through the
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define the circumstances under which the Commission of
Enquiry "shall®” be satisfied that the SEC has reasonable
grounds to make tha request. In all other cases {n which
the criteria are not met, the parties understand that
th? Commliasion of Enquiry will be required to review the
information submitted by the 5EC to decide whether it ia
reasonably satisfied that the SEC ham reasonable grounds
to make a vequest. Accordingly, the parties understand’
that a failvre by the SEC to meet the threshold criteria
specified in the private Agreement shall not result in any
presumption that the SEC does not have reasonable grounds
to make the request for asaistance under the terzs of the

private Agreement and this Memorandum of Underatanding.

- The parties understand that tha failure of a baﬁk cun-
tozer to provide information vhl:h_nnr deponstrate that
the tfaﬁlactinn in question was nnf zade in';inlatinn of
the United Gtates lggurititl lavs, as provided for by the
private Agreement, shall not result in any presumption of
guile,

. = The parties understand that information obtalined through
the mechaniss established by this pemorandum and the private
- Agrecient will be used or tqtrpducedll: evidence only in



that a report subnitted by a bank pursuant to the terms of
the private Agreement may not be transmitted . to the SEC
without conglderable harm either to the essential interests
of Switzerland or to third persons wvho appear to have no
relationahip to the offense which gave rise to the request
for assistunce. In such cases,; it is understood that the
Pederal Dffice for Police Matters will use its best efforts
ﬁn adapt the report so that useful information may be o
provided to the BEC without causing such harm to the intereszta
of third persons or ¢o Bwitterjand. In the zame lpirit. it

in understood that the SEC will judge this opinion as one
pade in good faith and use moderation when cun:lderill L

alternative measuras.

'IV. FPurther Consultations

1. In order to continue and improve international law
enfur:eﬁtﬁt cooperation in a manner ;uniistenélwith the
interests of both nations, the parties undtrsfand that the
SEC and the Federal Office for Police Matters will under-
take further econtacts or consultations in the future when

the heed to do 85 ig recognized mutually.

2; Thera will be conticid or consultations betwesn the

parties conceraing the foscowing mattersy
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under the private Agreement and the 1977 Treaty
as well as the effect of such termination on
this memorandum.

C. The parties agres that any questions or dis-
putes betwean them with rcipect to the inter=
pretation or application of this Memorandum of
Understanding, the exchange of ppiniuﬁl includad
hereln pursuant to Article 139, paragraph 1, of
the 1577 Treaty or the operation of the private
Agreement shall be pettled by means of con-

sultations.

. V. Other.
1; Notwithstanding any other provision herei;. the
partiss agree that this Memcrandum does not modify or supersede
any lawa or regulations in force in the United States or

Bwitzarland. +

2. The parties agree that they do not intand to confer
any right on any customer of a bank which iz a lignltnfy of
the private ngreénenf tn.judicill review in the courts of the
the United States with respect to any decision to discloss
- informaticn to United States’ authorities under the terms of

the private Agteement,



14th July, 1982

AGREEMENT XVI

of the Ewiss Bankers' Assoclation with
regard to the handling of requests for
informatlion from the Securities and
Exchange Commission of the United Etatas

on the subiect of nisuse of inside
information

"In caﬁnidefntinn of the inguiries from the Securities ana
Exchange Commission (hereaftar s SEC) of the United Statas

on the misuse of inside information and sc far as the banks
cannot be obliged to furnish information to the nppfuprint-
Swiss authorities for submission to the SEC &n a legal assist-
ance procefdure, the mepbar barks of the*pzesent Agreement

{hereafter 3 the banks) undertake to respect the following
stipulations 3 | '



Arricle 2

1'

The Board of Directors of the Swisa Bankers®
Association shall nppqtnt a Comnigsion of inquiry
{the "Commission®)} composed of three members and -
three deputies. Nelther the membare of tha
Commissgion ner their deputies may exercise an
executive function in a company which is subject
tc the Federal Law on Banks and Savings Banks. -

As selected representatives of the banks

in accordance with Article 47, paragraph 1, of the
Federal Law on Banks and Savings Banks, the members
¢f the Commisgion, their deputies and staff are
bound by the rule cof banking secrecy for all the
facts of vwhich they are apprised in the course of
the procedure set out by the present Agresment.

The Commissicn shall be domiciled at the offices
of the Swiss Bankers' Association.

The Commission shall organize its own secretariat.



(11} it hag other material indications that the
transactions referred 0 in 3. above were made

in viclation of U.5. insider trading laws. The
Commission shall be satisfied in all cages in

which the daily trading volume of such securities
increasad 50 § or more at any time during the

25 trading days prior to such announcement abova
the average dajly trading volume of such secu-~
rities during the pericd from the 50th trading

day to the I0th trading day priocr to such _
announcexnent or the price of tuch securities

varied at least 50 % or more during the 25 trading
days prior to such announcement. In all other cases,
the Commisxion shall review the information sub-
mitted by the EEC to decide whether it iz reascrnably
satisfied that the SEC has reasonable grounds

to make the I;qulrr;

tha Inquiry is accompanied by ln'unde:tnk1n§ by

the SEC mot to disclose the information to be
provided pursuant to Article 4.3, to any person
except in connection with an SEC investigation or

a lav enforcement action initiated by the SEC .
against alleged purchuefg.%r u]_.lé:l of the
Conpany'e securitios °ﬁ“F“11 opticas therafore for
violations of U.B., ihsider trading laws in connectlon
with the Acquisition or Busineas Combination.



&. Together with the report, the bank shall file with
the Commissicn all materials received from the
ﬂu‘tmr. =

5. If the Commission needs further information fer
' the sake of the Inquiry, it wvill approach the SEC
through the Federal Office for Police Matters.



Article &

The customer, .within the meaning of Articles 2 to 8
herecf, incliudes the beneficlal owrner of the assets
identified in accordance with the Articlas 3 to § of
the Agreement dated July 1, 1982 on the ¢bgervance of
care in aceepting funds and on the practicing of
banking secrecye.



Article B

In the case of any doubt arising as to ths matérial
accuracy of the report furnished by the bank, the
Commission by itself or the SEC, through the appro-
priate channels, may reguest the Federal Banking Comx=
" mission to exarina whether the report given conforms

to the facts and to the present Agreement. The bank
shall provide all information needed for exanmination. .
If any material inaccuracy is discovered, an amended- .
report showing the correct information shall be
forwarded to the Federal Office for Police Matters,
to ba forwarded to the SEC. Any other appropriate mesgurass
¢of the Federal Banking Commisaion in accordance with

"* the provicions of the Federal Law on Bankg and Savings
Banks are regerved. :
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to the SEC the Comnmission's repert pursugnt
to Article 7, or

{{i] a request for raview pursuant o Article 8
hereof is received, on-the aixtieth day after
the date of receipt of such inquiry where no
arended report pursuant to Article 8 hereof
has been issued, or on the tenth day after
the date any amended report under Article 7
which hee been issued is forwarded to the SEC,
whichever is earliay, of o o

b} the proceedings in a U.B. court have terminated
in a final judgenent, by tonsent er otherwise, not
adverse to the customer, or

¢} the SEC consents in writing.

4. The evidentiary proof concerning the conditions listed

" under 2 a), b) and ¢} and 3 a}, b) and &) herecf shall
ba cormunicated through the Federal Office for Police
Matters. '



Article 1l

The Agreement i in force for & fixed pericd of three
years a8 fI0N sescsscssseres » It shall ba thereafter

- renewed on a year t¢ year basis if not terminated by orpe
of its members by giving advance notice of at least

six months addressed to the Swiss Bankers' Associstion.
In the case of its being terminated, all parties to

the Agreement =must ba informed thereof without delay:
they then have the right, within a month from that date, _
t0o become a party to such termination even when there ix
no longer six months to Tun up t0 the expi:ntiﬁn ©f the
termination teym. The Agreement shall remain in force and
effect for thoce members whd have not terminated it.

The Agreement will be atrogated in the case of the Ewiss
legiglature snacting legislation on the mizuse of inside
information,

Infthe case of the Agreement  being abrogated, pro-
ceedings already instituted with the Federal Officse
for Police Matters will be carried through to settlement.



MEMORANDUM OF UNDERSTANDING
BETWEEN THE GOVERNMENT OF THE UNITED STATES
OF AMERICA AND TBE GOVERNMENT OF SWITZERLAND

ON MUTUAL ASSISTANCE IN CRIMIMAL MATTERE AND
ANCILLARY ADMINISTRATIVE PROCEERINGS

I. Intraduction

1. This Memorandum of Understanding {(MOU) is5 a statement
of intent setting forth the understandings reached by the
delegations of the United States and Switzerland acting on
behalf of their respective executive authorities (the Parties)
to impro#é their cooperation in the field of internaticnal law
enforcement. These understandings continue a long tradition of
law enforcement cooperation between Switzerland and the United
States and ware reached in the course of consultations between
representatives of Switzerland and the United States.

&n the basis of the foregoing consultations, the Parties
teaffirmed the two countries' interest in mutual assistance in
criminal matters and ancillary administrative proceedings under
Article 1 of the Treaty between the Government of the United

States of America and the Government of Switzerland on Mutual



or tax fraud as defined under Swiss law. Such cooperation may
include assistance in locating and hearing witnesses, producing
and authenticating judicial or business records and serving
judicial or administrative deocuments.

2. The Treaty, in particular, has been used on numerous
occasions by the law enforcement authorities of both countries,
The Parties understand that the procedures provided by the
instruments should be used as a first resort whenever available
and to the extent applicable. The Parties will use their best
efforts to interpret and apply the instruments to provide
assistance when reguested by the Central Authority of the other
Party and to streamline the implementation process of the
instruments in order to improve their practical availability

and effectiveness.
III. Early wWarning/Consultations

1. In order to continue and improve international law
enforcement cooperation in a manner consistent with the
interests of both ¢countries, the Parties understand that the
appropriate autherities will undertake contacts or
consultations in the future when the need to do go is

recognized mutually.



may prejudice the successful completion of an investigation
or proceeding; and
{c) the Central Authorities have had 30 days, or other
mutually agreed period of time, within which to consulr in
an effort to resolve the matter to their mutual
satisfaction,
Even where the above conditions have been met, the Parties will
continue to exercise moderation and restraint in undertaking to
enforce unilateral compulscry measures to which the other
objects or to block enforcement of such measures,

4. The Partjes understand further that they will use their
best efforts to insure that the information obtained in such
communications is handled with appropriate care to prevent it
from becoming public and, in particular, will not be disc¢losed
to any person except officials dealing with the case concerned
and, once an official request has been presented, parties
having a right ¢f appeal in connection with the handling of the

cegtlest,
IV. Moderation and Restraint

Where the above-menticned mechanisms are not available to
obtain evidence in areas covered by thif MO the Central

Authorities will, with a view tp aveiding or minimizing



counterfeiting, extortion, robbery or terrorism (which may also
involve money laundering) can be circﬁmstantial evidence of the
existence of organized crime,

In view of these considerationa, the Parti{es understand
that the Central Autherities will continue their practice of
using their best efforts to interpret and apply the
instruments, in particular, such provisions that deal with
organized crime and drugq traffic¢king, in such a way as to

provide assistance to the widest extent possible.,
¥I. Legal Status

This MOU is not intended to create legal bbligatiuns. It
enmbodies statements of intent of the two Parties. The Parties
further understand that this MOU does neot medify or supersede
any laws or regulations in force in Bwitzerland or in the
United stateg, This MOU is not intended to create any riqghts
enforceable by private parties and does not impose any
obligatiens on the leqislative and judicial branches of the

Parties,



DEPARTHENTY QF STaryp
WASHINGTON

liovenmber 10, 14987

Excellency,

I have the bonot to refer to the Treaty between the
Dnited Ststes of America and the Swisz Confederation on
Mutual Assistance in Crixinal Matters, which wac signed on
Nay 25, 1973, and became effective on Januvary 23, 1977
{("Treaty®), and in particular to Paragraph 1 of
Article 1. That ptovicion provides that "the competent
authorities Of the Contracting Patties phy Agrés that
assistance as provided by this Treaty will alec be granted
fn certadin ancillery adninistrative proceedings in respect
of mensures which may be taken against the perpstrator of
&n offense falling within the purviev of this Treaty.”

T }n cases involving trading of securities Ly persons in
poszession of material non—-public information, the I
cffenders may not only he-fnund;guilty and sentenced in a
“eriminal proteeding but also nh; be subject to other
sanctions in order that the harm caused by the offense is
~:epa1ted or. éhat'the offenders nrg'dete:taﬁ from giqilnti
conduet in the future. It is therefore the unﬂerét;ndlﬁﬁ
of the United Btates Government that, if sezistance ander

Eig Excellency
Flane Jacobl, -

Arbasaador of switrerland,



pruvisic&s of the United States securities laws or the
rplis and regulations promulgated thereunder; and

551 Enforcement pqpceedings conducted bgfore the SEC or
an afiministrative law judge in which the revocation or ‘
suspencion of the registration of a regulated entity, or a
':uspension or bar ¢f a person from being ascociated with

' luch‘ln entity, 25 a recult of violative conduct {¢ sought.

It is agreed that the Tresty provides an important
meane of obtaining {nformation needed to enforce the B}
criminal or penal lavs of the United States and that the
Treaty ahﬂﬁld be used to the extent feasible. It ie
further nnderstood that an investi{gation by the SEC iE to
be considered an investigaticon for which assistaqae can be
furnished (if the other requirements of the Treat} are
met) .as long as the investigation relates to conduct which
pight be dealt with by the criminal courts of the Tnited
Scates,

I have the further honor to state, on behalf of the
United States Governnent, thlt:fE ascistance under the
Tfééfy could be granted with a view to possible eriminal
praceedlugn in svitzerland, acsistance will also be
grAnted in connectfon with the Eollowing 1nve=tlgat£ons
and proceedings, including 1nveatignt£uns that may lead to

auch proceedings, that ate conducted by competent Swiss



Article 1, Paragraph 3 of the Treaty, which &sball enter
into force on the date of Your Excellency's note in reply.
Accept, Excellency, the renewed assurances of my

highest consideration.
¥or the Gecretbary of Btate:

%4“..;_ Zﬁfpﬂ-? §



