SECURITIES AND EXCHANGE COMMISSION
gv CFR Parts 200 and 240
(Release No. 34-20581, File No. 87-969]

Processing of Tender Offers Within the National
Clearance and Settlement System

AGENCY: Securities and Exchange Commission.

ACTION: Final Rule.

SUMMARY: The Commission is adopting Rule 17Ad-14 under the
Securities Exchange Act of 1934‘(the "Act”). The rule requires
transfer agents acting on behalf of bidders as tender agenﬁ; to
eétablish and maintain special accounts with all qualified
registered securities depositories holding the subject company's
securitjes, These accounts will permit depository participants
to méve securities to and from the tender agent by book-entry.
The rule is intended to reduce substantially processing costs

and t;ading market inefficiencies that have occurred when tehder
and exchange offers havé been processed in a physical~certificate
environment.

EFFECTIVE DATE: March 1, 1984,

FOR FURTRER INFORMATION CONTACT: Thomas V. Sjoblom, Esqg., at
(202) 272-7379, or Stuart J. Kaswell, Esq., at (202) 272-2378,
Division of Market Regulation, Securities and Exchange Commission,
450 Fifth Street, N.W., Washington, D.C. 20549,

SUPPLEMENTARY INFORMATION: On April 15, 1983, the Commission

issued Securities Exchange Act Release No, 19678 (the "Proposing

Release®), 1/ in which the Commission solicited comments on:

1/ 27 SEC Docket 1158 (May 3, 1983), 48 FR 17603 (April 25,
1983).
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{1) the causes and effects of clearance and settlement and
secondary trading market inefficiencies that occur when tender
offers are not processed by book-entry; and (ii) proposed Rule
17Ad-14., The Commission received 36 comment letters from
banks, broker-deélers, industry associations, clearing
agencies. (including securities depositories), corporations
that have participated in tender offers, transfer agents, and
individuals, 2/ Virtually all commentators favored prompt
adoption of the proposed rule. As discussed in more detail
below,'many of thesé letters included thoughtful suggestions
about technical aspects of the rule as well as discussions of
the securities processing problems generally associated'with
tender offers and related issues, The Commission has addressed
all of the commenters' principal concerns in this release,
I. BACKGROUND |

As discussed iﬁ detail in the Proposing Release, 3/ when a
bidder's_depositary'j/ fails to establish an account with a securi-
ties deﬁository, all of the subject company's securities must
bé tendered in physical certificate form, rather than by book-entry,

causing a number of problems for securityhclders, broker-dealers,

See File No, S7-969.

2/

3 For a thorough discussion of tender offer and trade
processing problems that arise when depository book-entry
services are not used during tender offers, see Proposing
Release, supra note 1, at 17605-09.

4/ For a description of services performed by the bidder's
depositary, see Proposing Release, supra note 1, at n.
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bidders, tender agents, and others. For example, securityholders
often have great difficulty obtaining properly denominated
physical certificates for tender to the bidder's depositary
prior to the offer's expiration date. 5/ 1In addition, inventory
management problems at securities dépositories can compel those
depositories to declare the subject company's securities ineligible
for deposit. That declaration forces buyers and sellers of
securities in the secondary market to settle individual trades
by delivering physical certificates and deprives broker-dealers
of the tremendous cost savings and enhanced efficiencies available
thrbggh settling net obligations by book-entry. 6/ Further, the
unavailability of book-entry settlement processing results in a
substantially higher number of fails to deliver between broker-
dealers, Coﬁsequently, broker-dealers that are unable to obtain
certificates to satisfy tender or other obligations must buy
securities in the cash market (for same day delivery), 7/ often

creating significant disparities between the cash-market price .

5/ - See 48 FR at 17605-17609. For example, securities deposi-
tories hold large denomination certificates (" jumbo
certificates”) in their vaults representing aggregated
participants' positions. The securities depository may
not be able to accommodate a participant's withdrawal
request for a certificate of a specified denomination
until a jumbo certificate has been presented to the transfer
agent for breakdown and reissued in smaller denominations.
These processing delays may impair a participant's ability
to tender securities before the offer expires. 1Id. at n.
16.

6/ Additional problems result from the inability of institutions
to settle transactions with their brokers at the securities
depository. See Proposing Release, supra note 1, at 17607.

1/ For a description of the cash market, see Proposing Release,
supra note 1, at n. 43.
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and the regular-way market price of the target company's securities.

Many of these securities processing problems and market
distortions can be avoided when the subject company's securities
remain eligible for automated clearing'agency processing during
the tender offer, The Depository Trust Company ("DTC"), a
securities depository registered with the Commissioq as a
clearing agency, operates a system -- called the Voluntary
offering Program ("VOP") -- that allows tender offers to be
handled by centralized book-entry, rather than by universal
delivery of physical certificates, 8/ 1In general, each bidder,
its depositary (or exchange agent), and DTC agree on the
procedures to be followed in brocessing each tender offer,
By permitting participants to tender securities to the bidder's
agent through DTC by book-entry, the VOP mitigates many of the
problems discussed above. 9/ |

In the Proposing Release, the Cbmmission expressed its
- view that bidders and their agents should be encouraged volun-
tariiy to use depository tender offer programs, such as the
VOP, so that bidders, depositaries, registered transfer agents,
and the investing public could enjoy the benefits of such

programs, 10/ The Commission recognized, however, that because

8/ See Proposing Release, supra note 1, at 17609-11
for a detailed description of the VOP.

8/ The VOP also accommodates special needs of the parties
involved in the tender offer, such as preventing the
bidder's depositary from withdrawing physical certificates
representing tendered stock until participants' withdrawal
rights have expired. 1d. at 17609.

10/ 48 FR at 17611,
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of the one~time transactional nature of tender offers, bidders
may decide not to have their agents use automated book-entry
processing for those offers. Accordingly, for this and other
reasons, ll/ the Commission proposed Rule i7Ad-l4.

Rule 17Ad-1l4 would require a registered transfer agent, ;g/
acting as a tender agent for a bidder (i.e., as a'depositary,
in gonnection with a cash tender offer, 6: as an exchange
ageﬁt, in connection with a registered exchange offer), to
establish with all qualified registered securities depositories 13/
special accounts for the book-entry movement of tendered securities

between that agent and depository participangs. 14/ The tender

1d.

See Sections 3(a)(25) and 17A(c¢c) of the Act.

A

A "qualified" registered securities depository under
proposed Rule 17Ad-14 is a registered clearing agency

- that, at the time a tender offer is commenced under Rule
144-2 of the Act [17 CFR 240.14d-2], has an automated
tender offer processing program approved by the Commission
pursuant to Section 19(b) of the Act. The program must
provide for book-entry delivery and any needed return of
the subject company's securities. Currently, only one
securities depository, DTC, would be deemed a qualified
registered securities depository under Rule 17Ad-14. See
Proposing Release, supra ncte 1, at n, 44. Ultimately, the
Commission hopes that all registered securities depositories
will provide book-entry tender and delivery services
during tender offers.

14/ Despite the rule, depository participants will choose in some
circumstances to tender physical certificates directly to
the tender agent. Moreover, persons who are not participants
in securities depositories may continue to tender their

securities directly to the bidder's tender agent. The rule
would permit these direct tenders. '
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agent would have to establish the account within two business
days after the offer is commenced. 15/

As indicated above, virtually all of the commenters
supported adoption of Rule 17Ad-14 at this time. 16/ 1In addition,
the Commission's Advisory Committee on Tender offers reviewed
Proposed Rule 17Ad-14 and stated that it:

supports the use of book-entry delivery of tendered
securities to the extent practicable and in concept
favors (without commenting on the technical aspects
of the proposal) proposed Rule 17Ad-14 that would
require bidders' tender agents to establish during
tender offers an account with qualified registered
securities depositories to permit financial institu-
tions participating in such depository systems to
use the services of the depository to tender shares,
' if desired., 17/

1I. THE NEED FOR RULE 17Ad-14

A. Problems Resulting From Use of Physical Certificates

As discussed more fully in the Proposing Release, when a
bidder's agént.does not establish an account with a securities

'dépository for the book-entry delivery of securities and the

153/ Unless the context otherwise requires, "commencement"

of an offer will be determined under Rule 14d~2 [17 CFR
§240.144-2].

Notably, the Stock Transfer Association, Inc. ("STA"),

the major industry association for .transfer agents, strongly
endorsed adoption and implementation of proposed Rule
17Ad~14. See letter to Dan W. Schneider, Division of

Market Regulation, SEC, from Nicholas G. Baldino, President,
STA, December 8, 1983,

3

17/ Securities and Exchange Commission Advisory Committee on
Tender Offers, Report Of Recommendations, at 50-51 (July
8, 1983) (hereinafter cited as "Advisory Committee"),
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depository thereafter geclares the securities ineligible,
tender offer and trade processing problems often result. 18/
Many commenters indicated that pfocessing physical certifi-
cates outside the book-entry environment is risky and inefficient.
They noted their loss experience in offers in which they could
not obtain properly denominated certificates in time to deliver
them to the tender agent before the end of the "protect
period®. 19/ They emphasized that such problems are exacerbated
in competing offers, when tenderors attempt to withdraw securities
from the agent for one bidder and submit them to the agent for
the other bidder. 20/

In addition, commenters stated that when a bidder or its
agent fails to establish an account with a securities depository

and the depository thereafter declares the securities ineligible,

18/ For a detailed discussion of these problems, sSee Proposing
Release, supra note 1, at 17605-09.

=

A "protect period® or "protection period™ refers to that
period of time after expiration of an offer during which
securities of the subject company may be delivered to the
bidder's depositary in accordance with letters of
transmittal, guarantees of delivery or other documentation
(e.g., telegrams, facsimile transmissions, or letters from
eligible institutions) submitted prior to expiration.
buring large tender coffers, bidders commonly provide for a
protection period of eight days. . '

S

20/ See, e.g., letter from W. Gresham O'Malley, III, Sr. Vice
President & Secretary, Janney Montgomery Scott, Inc., to
George A. Fitzsimmons, Secretary, SEC, May 10, 1983, at 1,
See ggnerally, letter from Marc L. Berman, Executive Vice
President and General Counsel,,The Options Clearing Corpora-
tion (*0OCC"), to George A. Fitzsimmons, Secretary, SEC,

May 26, 1983, at 2 (hereinafter cited as "OCC Letter"}.
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trade processing problems occur tﬁat make it more difficult
to settle secondary market transactions on time. In particular,
the unavailability of mo@ern automated clearance and settlement
systems results in a substantial increase in the number of
fails éo deliver between broker-dealers. This, in turn, forces
firrms to incur substantial financing costs, 1In addition,
because of the absence of an adequate éupply of physical certifi-
cates during competing offers, it becomes increasingly difficult
to settle secondary market transactions and coptions exercises
in a timely manner. Commenters explained that fewer physical
certificates generally are available because, among other
reasons, many have been tendered by securityholders to the
tender ageni.. At the same time, the demand for certificates
multiplies as certificates are needed to settle the increased
number of trades, including options exercises, and to cover

buy-ins. Under these circﬁms;ances,-the number of persons who

:canqpt_obtain certificates to satisfy their settlement
obligations may rise dramatically. 21/ The inability to obtain

certificates during competing tender cffers became so severe

21/ When certificates are not available for settlement,
tendering securityholders also may have difficulty meeting
timely tender offer deposit requirements, As OCC stated,
failures to deliver or failures to receive securities
"anywhere in the settlement process can trigger a chain
reaction that ultimately prevents purchasers who lawfully
tendered from promptly depositing certificates.” O©OCC
Letter, at 2, :
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in one instance, that OCC resorted to its extraordinary cash
settlement procedures to eliminate participants' obligations to
obtain certificates. 22/

"B. Benefits of Rule 17Ad-14

Every commenter stated that the processing of tender offers
by.book-entry would afford significant benefits to the securities
industry and to the investing public, For example, the Securities
Industry Association ("SIA") Oﬁerations Committee stated that
"it has always been a strong advocate of the expansion of
book-entry systems. . . . Requiring [tender] agents to accept
{securities by] book-entry, would in our opinion, be a major
step in eliminating many of the operational problems associated
with tendering securities.” 23/

Commenters generally noted that DTC's existing VOP greatly
simplifies tender offer and trade processing. Some commenters

also discussed specific significant or additional benefits
afforded to the financial community by using the VOP. For

example, several commenters indicated that, during competing

bids, depository processing of tendered securities by book-entry

22/ 1d, See generally Proposing Release, supra note
l, at n. 41.

23/ Letter from Gerard P. Lynch, Chairman, SIA Operations
Committee, to George A. Fitzsimmons, Secretary, SEC,
dated May 10, 1983,



permitted return and re-tender of withdrawn securities almost
simultaneously and without the inefficiencies and delays associated
with receiving physical certificates from the tender agent and
redelivering them to another bidder.-24/ Another commenter
indicated that the VOP permitg bidders to pay tendering depository

participants more quickly 25/ which, in turn, enables

24/ One commenter suggested, however, that book-entry with-
drawal of securities could be simplified further. This
commenter believed that tenderors should be able to submit
withdrawal instructions directly to the securities deposi-
tory, rather than to the tender agent which, in turn,
must forward them to the depository. See letter from
William C. Ries, Vice President, Mellon Bank, N.A., to
George A. Fitzsimmons, Secretary, SEC, May 26. 1983,

Under DTC's procedures, a participant withdrawing tendered
securities submits withdrawal instructions directly to

the tender agent, which then determines whether the instruc-
tions have been timely submitted and are in proper form,

If the tender agent accepts the withdrawal instructions,

it submits appropriate instructions to DTC, which returns -
the securities to the tendering participant by book-entry
movement., DTC has no obligation under its procedures to
examine the withdrawal instructions. See DTC, Participant
Operating Procedures, Voluntary Offering, (Dec. 1977), at
6-8 (hereinafter 'cited as "VOP Procedures”). While the
tender agent is required to respect tenderers' withdrawal
rights, see note 57 infra, the Commission believes

that the tender agent should remain the person responsible
for overseeing the withdrawal of securities. The Commission
also believes that, as in the case of the letters of
transmittal (see Proposing Release, supra note 1, at

n. 13), examination of the withdrawal instructions should
be the tender agent's responsibility. Further, consistent
with Rule 14d-7(d)[17 CFR §240, 14d-7(d)}, the Commission
believes that the timeliness of the withdrawal instructions
should be determined by reference to the tender agent's
receipt. Accordingly, the Commission believes that with-
drawal instructions should continue to be directed to the
tender agent.

25/ Proposing Release, supra note 1, at 17610-11l.




participants to pay their customers faster. 26/ These comments

support the views stated in the Proposing Release regarding the

cost savings, enhanced safety, and tender offer and trade

processing efficiencies afforded by the VOP. 27/ Accordingly,

the Commission believes that the VOP offers important benefits

to the financial community and to the investing public and that

26/ Two commenters indicated, however, that under some circum-

21/

stances, payment may be one day slower when tenders are made
by book-entry than by physical certificate delivery to

the tender agent. These commenters suggested that when a
bidder pays for tendered securities after the end of the
withdrawal period, a tenderor who delivered physical
certificates will receive payment on that day, whereas
tenderors who delivered securities by book-entry would not
be credited with funds until the following day. The
Commission notes that a securityholder tendering certifi-
cates would be paid more quickly only if the tender agent
pays in immediately available funds (e.g., through the
Federal Reserve wire system ("Fed Funds")). The Commission
believes, however, that payment to tenderors outside of

the book-entry environment in Fed Funds is relatively

rare, Conversely, DIC customarily receives payment from
the tender agent in Fed Funds and credits these funds to
tendering participants in DTC's clearinghouse (next day)

,funds settlement system. DTC invests those funds overnigﬁt

and allocates the income among the tendering participants’
accounts. Accordingly, the Commission believes that it
would be unlikely for a tendering securityholder to obtain
usable funds more quickly by tendering certificates
directly to the' agent. See generally Proposing Release,
supra note 1, at 17610, and nn. 55 & 64.

See Proposing Release, supra note 1, at 17609-11. As

noted in the Proposing Release, the VOP allows securities

to be tendered in a safe, central, and immobilized system
that simplifies processing for both the tendering participant
and the tender agent. 1In addition, if the subject company's
securities are part of an automatic transfer program,

such as the Fast Automated Securities Transfer program,

the registration and reissuance of tendered certificates

in the bidder's name is greatly simplified. See discussion
id. at 17610 and n. 58.



widespread use of those programs must become routine,

C. Non-Use of Existing VOPs and Mandatory Use of Securities
Depositories

Because the VOP provides a solution to the problems discussed
in the Proposing Release, and because the VOP offers such
gubstantial benefits to the financial cépmunity, the Commission's
Proposing Release requésted comment on why DTC's existing VOP
had not been used in some tender offers. Commenters.provided
several explanations -- some of an economic nature and some of
a procedural nature. They included thé following: (i) since
payment for tendered seéurities would be made by the bidder to
the securities depository, tender agents would not be able to
earn interest oﬁernight on funds paid for those securities
prior to distribution; (il) tender égents earned less revenue
by using DTC's VOP, since their fees commonly were based on the
" number of letters of transmittal submitted to them; (1ii) some
" transfer agents and bidders were unfamiliar with,Aog Qid not
understand the mechaniecs or adv&ﬁtégeé of, book-entfy

processing; 28/ (iv) tender agents located outside of New York

28/ Additional reasons of a procedural nature suggested by
the commenters for the failure to use the VOP included:
(1) the securities that were the subject of the tender
offer were not eligible for deposit in DPTC; (ii) tender
agents lacked the capability to accept securities by
book~entry; (iii) tender agents lacked confidence in
depositories' ability properly to process tender offers:
(iv) DTC allegedly is not sufficiently flexible in
negotiating special arrangements with tender agents to
accommodate unusual operational requirements; and (v)
there could be disparities among the depositories'
procedures and requirements,



- 13 -

City may experience some delays in reconciling their bocks
with DTC; 29/ (v) bidders have been concerned that book-entry
transfer at DTC would be subject to New York State's stock
transfer tax; 30/ and (vi) bidders -and their agents had no
incentive to standardize their operating procedures to be
compatible with book;entry processing.

The Commission believes that-the reasons offered for the
failure to use the VOP suggest a degree of unfamiliarity with
the VOP and its benefits and do not suggest any inherent weakness
in, or substantive-objecﬁion to, that program., Indeed, increased
use of the VOP in recent years has demonstrated the advantages
of the VOP. In addition, many responses to the Pkoposing Release
concerned the operational details of processing particular
tender offers, However, for the time being at least, the
Commission believes that such particular refinements should be
resolved throﬁgh conversations between bidders® agents and the’
securities depository and'néfhthfoﬁgh,Rule 17ad-14. 1In addition,
the Commission recognizes that processing tender offers outside

of a depository environment creates special revenues for

[ V]

9/ See discussion accompanying notes 33-36 infra.

8 |

New York State imposes a tax on certain transfers of
securities. See N.,Y. Tax Law §270 et seq. (McKinney 1966).
This tax has been suspended, in effect, by a one hundred
percent rebate of taxes paid. 1ld. at §280-a.
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tender agents that may be reduced by the rule, 31/ The

Commission understands, however, that the principal loss of

revenue will result from transferring the float from bidders®

agents to tenderors through timely payment mechanisms., We

further believe such prompt payment constitutes an important

and appropriate public benefit associated with the use of the

VOP.

The Commission acknowledges that DTC's VOP may occasionally

produce minor operating problems or temporary record discrepancies

for tender agents. For example, one commenter noted that

tender agents located outside of New York City may be

disadvantaged when examining letters of transmittal submitted

by tendering participants. Since DTC does not examine letters

of transmittal for accuracy and sends them to the tender agent

for its examination, 32/'a tender agent located outside of New

York faces a brief delay in determining whether the letters are

in proper form and whether the corresponding securities will

be delivered by book-entry or directly. 33/ Another

31/

Y

For example, as noted in the Proposing Release, supra note
l, at nn, 55 & 88, DTC's money settlement sSystem permits a
tender agent to pay tendering participants quickly for

their stock. As a result, a bidder may not earn as much
income on the "float" from funds paid to tendering security-
holders as it would if slower conventional methods were
used,

See VOP Procedures at 5.

See Letter from Robert E.L. Walker, Vice President and
Associate General Counsel, Continental Illinois Naticnal
Bank, to George A, Fitzsimmons, Secretary, SEC, May 31,
1983, at 2-3.
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commenter 34/ suggested that similar delays and balancing
problems may occur when a tender agent, located outside of New
York, attempts to reconcile tendering participants' letters of
transmittal and delivery instructions with the number of shares
DTC reports as delivered by book-entry. 35/

The Commiséion believes that DTC has developed responsible
pfocedures_to minimize these probleﬁs. As noted in the Proposing
Release, 36/ on the day DTC receives letters of transmittal, it
sends copies or originals of those letters to the tender agent
for next day delivery. DTC also maintains déily and cumulative
recorgs of the number of shares successfully tendered and
assists the tender agent in balancing mutual records each day.
Moreover, in practice, the Commission believes that difficulties
experienced using the VOP have been de minimis, while the
benefits to tenderors and tender agents have been substantial.

In the Proposing Release, the Commission expressed its
hope that if the advantages of DTC's VOP became better known
and voluhtary usage incréased. a.mandatory rule might be

unnecessary. Although the Commission notes that voluntary use

34/ See Letter from Robert J. Vondrasek, President, Midwest
Stock Transfer Association, to George A, Fitzsimmons,
Secretary, SEC, May 16, 1983, at 1 (hereafter cited as
"MSTA Letter®).

35/ For example, a tendering participant may submit a letter
of transmittal for 100 shares of stock to the tender agent
through DTC and may instruct DTC to deliver 100 shares by
book-entry to the tender agent, 1If that participant's free
account contains only 90 shares, DTC will not deliver the
80 shares by book=-entry, but, instead, will return the
instruction to the participant for modification.

36/ See Proposing Release, supra note 1, at n, 49,
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of DIC's VOP has increaséd significantly during the past several
years,'QZ/ commenters generally concurred that universal
voluntary participation, while likely, would take much too .
long. 38/ 1In addition, as outlined in the Proposing Release, 39/
and as confirmed by the commenters, 40/ processing tender offers
outside of a book-entry envirpnment has significant adverse
effects on the nation's securities markets, the national

~ clearance and settlement sysﬁem, 41/ and the public. Accordingly,
althpugh the commenters were able to identify several reasons '
why DTC's VOP has not been used in the past, the majority of
commenters, including tﬁe Stock Transfer Association, urged

that the Commission adopt Rule 17Ad-14 promptly because of

the significant benefits it would provide.

37/ 1In 1982, DTC processed only S53% of all eligible offers.
Letter from William T. Dentzer, Chairman and Chief Executive
Officer, DTC, to George A, Fitzsimmons, Secretary, SEC,
June 1, 1983, at 2 (hereinafter "DTC Letter®™). During the
first quarter of 1983, bidders or their agents used DTC to
process only 57% of the offers that could have been handled
at DTC. Statement of Kenneth M. Scholl, Vice President,
DTC, in DTC Newsletter, at 8, (June 1983). 1In contrast,
DTC has estimated that approximately 70% of all tender
offers were processed through DTC's VOP for the first
three financlial quarters of 1983.

8

See, e.g., letter from Gerard P. Lynch, Managing Director,
Morgan Stanley & Co,, Inc., to George A, Fitzsimmons,
Secretary, SEC, May 10, 1983.

48 FR at 17605-09.

See discussion accompanying notes 19-22 supra.

|E|§|§

See Section 17A of the Act and Proposing Release, supra
note 1, at 17604-05.
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The Commission, therefore, believes it is appropriate
to adopt Rule 17Ad-14. We believe that the benefits of book-
entry processing of tender offers should be uniformly
available as sooﬁ as possible to the financial industry and
the public. We hope that adoption of the rule will encourage
other registered depositories to develop and file é;ograms
similar to DTC's.VOP, 42/ wvwhich will further reduce the need
for multiple physical deliveries. Accordingly, in light of
the favorable comments received, the benefits that can be
achieved nationwide, and the desire of depository participants
and securityholders to use VOP-type programs, the Commission
believes that efficient processing can best occur during tender
offers when the availability of securities depositories is

ensured, 43/

42/ As noted in the Proposing Release, id., at n. 71, a
registered securities depository must submit to the
Commission for approval under Section 19(b) of the Act and
Rule 19b-4 {17 CFR §240.19b-4] thereunder, any plan for-
the book-entry processing of tender or exchange offers.
The Commission intends to review each plan carefully and
to encourage appropriate uniformity among VOPS.

43/ 1In the Proposing Release, the Commission alsc asked whether

depository processing of tender offers had any effect on
the timing of critical events -~ such as accrual of voting

rights by the bidder for tendered securities, See Proposing

Release, supra note 1, at 17610-11, Letters of trans-
mittal commonly provide that the purchaser controls the
securities' voting rights after the purchaser pays for the
securities, Under DTC's VOP procedures, agents agree to
make payment to DTC at the ‘same time similar payments are
made to persons who tender their securities directly to
the bidder's agent. Thus, the availability of depository
processing does not alter the time when voting rights
accrue under state law or when purchase payments are made
under the terms of the offer, since these matters are

determined largely by contract (e.g., letter of transmittal)

among the parties. §See generally, Fletcher, Cyclopedia
of Corporations §2029. '
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III. DISCUSSION OF RULE 17Ad-14

A. Tender Offers to Which Rule 17Ad-14 Should Apply

The Proposing Release asked for comment on whether
depository availability should be mandatory for only certain
tender offers. 44/ While some commenters, including
representatives of the transfer agent community, believed that
the proposed limitations in paragraph (b) on the scope of Rule
17Ad-1§ were appropriat?, other commenters favored processiAQ
as many tender offers as possiblé by bock-entry and recommended
that the scope of the proposed rule be broadened. Only a few
commenters recommended expanding the exclusions to reduce the
number of tender offerg for which tender agents wéuld have to

establish depository accounts.

44/ 48 FR at 17613. The Proposing Release also asked for comment
on whether Rule 17Ad-14 should require the bidder (rather
than the bidder's agent) to establish an account with a
securities depository. See id. at 17613. This question
drew comments both legal and practical in nature. While
some commenters suggested that bidders should be directly
responsible for establishing depository accounts so that
all tender offers would be processed by book-entry, most
commenters believed that imposing this obligation on the
tender agent would achieve essentially the same results as
imposing it on the bidder. These commenters stated that
most transfer agents are likely to be more familiar than
most bidders with the existence of depositories and with
the mechanics of VOPs and tender offer processing. 1In
addition, although some of these commenters correctly
noted that Rule 17Ad-14, as currently drafted, would not
apply to tender agents that are not registered transfer
agents, nearly all tender offers are handled by tender
agents that would be subject to the rule. Accordingly,
the Commission believes that Rule 17ad-14 will apply to
nearly all tender coffers and certainly to those tender
offers that will benefit most from depository processing.



- 19 -

l. Number of Securityholders and Shares Outstanding of
Subject Company.

As proposed, Rule 17Ad-14 would not apply to a subject
company having fewer than 500 securityholders of record
of the class of securifies sought by the bidder and fewer
than 500,000 shares of that class cutstanding. Section
14(d) of tﬁe Act, one of the central provisions of the Act
governing tender offers, is most commonly iriggered when a
tender offer is made for a class of securities registered
under Section 12 of the Act. Registration is required under
Section 12(g)(1l)(B) of the Act when, among other things, the
issuer has a class of equity securities (other than exempt
securities) held of record by 500 or more persons. Thus, like
Section 14(d)(1l) of the Act, paragraph (b){(l) of Rule 17Ad-14
uses the securityhélder count contained in Secticn 12(9)(1)(5)
as the threshold for determining when book~entry facilities
must be available,

The requirement that the subject company have 500,000
shares of the target class outstanding was based on several‘
considerations. First, the benefits of book-entry processing ’
are needed most in tender offers for large companies that have
substantial shareholder bases and actively traded issues.
Second, nearly all issuers whose securitiés attract appreciable

trading activity warrant depository services, even though some

of those issuers are relatively small. 45/ Moreover, most

45/ See e.g., DTC Rule 5; Midwest Securities Trust Co., Rule
2, Section 2; and Philadelphia Depository Trust Co., Rule
5. Only a few publicly traded companies with fewer than
500,000 shares of common stock outstanding have those
shares on deposit at securities depositories,
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commenters favored including under Rule 17Ad-14 as many tender
offers as possible, so that book-entry efficiencies in depository-
eligible securities would be available on a routine basis.
Accordingly, the Commission believes that fhelsize criteria
contained in Rule 17Ad-14(b)(1), which will reach tender offers
for nearly all depository-eligible securities, are appropriate.

2. 0dd Lot Tender Offers

Several commenters discussed the proposed exclusion in
paragraph (b)(2) for odd-lot tender offers (i.e., tender offers
to persons holding fewer than 100 shares). Some commenters,
believing that Rule 17Ad-~14 should apply to tender offers for
odd-lots of the subject company's securities, stated that
securityholders whose odd-lots gre{held by banks, brokers,
or other intermediaries should be able to take advantage of
book-entry delivery and should not have to endure the delays
. and risks of missing an offer while waiting for their securities
to be reissued in their names. 46/ Other commenters, however,
including representatives of the transfer agent community,
noted the limited secondary trading market effects during

odd-lot offers and argued that those limited effects justified

46/ Many retail customers owning odd-lots leave those securities
with their broker-dealer or bank. Many other odd-lot
positions, however, are held outside securities depositories.
See generally Proposing Release, supra note 1, at nn. 16 &
23,
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the exclusion of odd~lot offers, Specifically, when an

odd-lot tender offer occurs, there usually is very little, if
any, impact .on the market price of securities trading in round-~
lots, Indeed, the price of securities trading in odd-lots -is
derivatively priced from the round-lots. For those reasons,

in part, DTC indicated that it generally will not make a éecurity
ineligible for depository services simply because it is subject
to an odd-lot tender offer. Thus, to the extent that one of
the underlying objectives of Rule 17Ad-14 is to reduce adverse
effects on the secondary traéing markets and on the processing
of secondary market transactions during tender offers, those
concerns normally are not present in odd-lot tender offers. 47/
Accordingly, while the Commission encourages bidders and their
agents to use VOP-type programs for odd-lot tender offers when
cost effective and efficient to do so, the Commission has .
determined not to fnclude odd-lot tender offers within the
scope of Rule 17Ad-14 at this time.

B. ﬁumber of Depository Accounts

Another question posed in the Proposing Release was whether
Rule 17Ad-14 should require the bidder's agent to establish and

maintain an account with one or more, rather than all, gualified

47/ The Commission recently amended Rules l3e-3 and l3e-4 to
exclude odd-lct tender offers [17 CFR §§240.13e~3 and l3e-
4] . Exclusion of odd-lot tender offers from Rule 17Ad-14,
therefore, is consistent with the Commission's treatment
of odd-lot tender offers under other rules,
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securities depositories., 48/ Many commenters who addressed
this issue suggested that the rule would best promote safety
and’efficiency'if accountslwere required at all depositories,
including regional depositories. 49/

Certain commenters, however, including some transfer
agents, recommended that a tender agent be required to establish
an account with only one securities depository. These commenters
noted that establishing an account at only one securities
depoﬁitory could simplify several of the tender agent's tasks,
such as balancing depository accounts, since it would not have
to deal with several depositories. 50/ Many of these commenters
also suggested, however, that all depositories should be required
to keep the subject company's securities eligible for depository
services and that those depositories not under contract with the
tender agent should be required to operate interfaces or links

with the primary depository ("interfaced system").

48/ 48 FR at 17613, Currently, only DTC is a qualified
securities depository. See notes 13 and 42 supra. One
commenter recommended that Rule 17Ad-14 not be adopted
until all depositories have approved systems in place.
MSTA Letter at 1l.

49/ See, e.g., letter from Charles M. Viviano, First Vice
President and Executive Cashier, Prudential-Bache Securities,
to George A. Fitzsimmons, Secretary, SEC, May 26, 1983, at
1-2. Some of these commenters stated, however, that a
linked system, described infra, could be an acceptable
alternative under certain circumstances. See, e.g..
letter from Herbert I. Levitt, General Partner, Spear, Leeds
& Kellogg, to George A. Fitzsimmons, Secretary, SEC, May
24, 1983, at 1.

50/ 1In this ceonnection, a number of commenters noted that it
can be more difficult for a tender agent located cutside
of New York City to balance accounts with DTC on a remote
basis than with a local depository.
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The Commission has monitored the Operatisn of depository
and clearing corporation interfaces for several years 51/ and
believes that, under most circumstances, interfaces effectively
link components of the national clearance and settlement system,
Nonetheless, the Commission believes that depository interfaces
may not be particﬁlarly well-suited to the demands of tender
agents and depository participants during a tender offer.

During a tender offer, a depository needs to control its
participants' securities positions and certificates closely

to assure that it can satisfy its participants' instructions
efficiently and fairly. Requiring depositories to use interfaces
to tender securities imposes an intermediary §£ep in the process,
which can create substantial liabilities for the partici- \
pants, tender agents and all linked depositories. At the

same time, universal dependence on interfaces could increase

the risk to tenderors and bidders that securities committed by
letters of tfansmittal will not be physically delivered on a
timely basis due to fails at an interfacing depository. At the
very least, in any instance in which a tender agent depends on
depository interfaces, the agent will experience reduced control
over 1nterfaced.depositories, and remote participants may face

early cut-off times., While we recognize the difficulties

51/ Ssee the discussion in Securities Exchange Act Release No.
20461 (December 7, 1983), 48 FR 55654 (December 14, 1983).
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asscciated with establishing accounts with each of the four

gualified securities depositories, the Commission believes that

these difficulties for tender agents are substantially outweighed

by the potential for reduced control and financial exposure

that could result from universal depen&ence on an interfaced

system, Accordingly, the Commission believes that Rule 17ad-14

should require tender agents to establish accounts at all

qualified securities depositories. 52/

In addition, one commenter noted that Rule 17Ad-14 may

require several registered transfer agents, each acting on

behalf of a single bidder, to establish redundant accounts

with qualified securities depositories., For example, if a

bidder appointed one registered transfer agent as the depositary

and another registered transfer agent in a different city as a

~forwarding agent, both would be required under paragraph (a)

of ﬁroposed Rule 17Ad-14 to establish depository accounts.

Since the securities depository could then make book-entry

deliveries of securities to either transfer agent, the commenter

52/

As discussed infra, the Commission intends to monitor the
effect of Rule 17Ad-14 on the financial community, including
the requirement of establishing accounts at all qualified
depositories, The Commission will consider amending
paragraph (a) of Rule 17Ad-14 in the future if necessary

or appropriate,
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suggested that establishing two separate accounts is unnecessary
and potentially confusing. 53/

The Commission agrees with this suggestion. The Commission
believes that only one registered transfer agent, acting on
behalf of the bidder, need establish an account with a éualified
gsecurities debository to permit book-entry tender and withdrawal
of securities. That agent should be thé one receiving tendered
‘'securities and making payments therefor. Those responsibilities
will usually bé borne by the depositary, in the case of a tender
offer, and the exchange agent, in the case of an exchange offer,
The Commission does not believe that duplicative accounts will
afford any additional benefits to the financial community or
the public. Accordingly, paragraph (a) of Rule 17Ad~14 has
been meodified to address this concern. 54/

C. Continued Eligibility of the Subject Company's Securities

The Proposing Release asked for comments on whether a.
qualified securities depository should be permitted, under any

circumstances, to declare the subject company's securities

53/ See letter from Nicola L. Caporale, Vice President, Goldman,
- Sachs & Co., to George A, Fitzsimmons, Secretary, SEC,
June 2, 1983, at 2,

54/ Rule 17Ad-14, as adopted, would define "depositary"®
as an agent of the bidder receiving securities from
tendering depository participants and paying those
participants for shares tendered and defines the term
“"exchange agent" as the agent performing like functions
in connection with an exchange offer,
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ineligible for depository services after the bidder (or its
agent) has established a depository account for receiving |
tendered securities. 55/ Many commenters, including DTC,
stated that once the depository and the tender agent reach
agreenment to establish an account, a securities depository
should not be able to make the subject company's securities
ineiigible'for depository services.

Securities depositories filiﬁg proposals for qualified
programs, pursuaht to Section 19 of the Act, should specify the
times and circumstances under which the depoéitory would declare
a subject company's securities ineligible for depository services.
In that regard, the Commission expects that securities depositories
will not exit securities from their systems absent very compelling

reasons. 56/

55/ 48 FR at 17613.

56/ See Section 17A(b)(3) of the Act. DTC indicated that
there are two types of offers that it could not agree
to process. First, DTC said it would not process offers
that can be terminated at any time during a processing
day on the occurrence of some event (e.g., the tender of
a specified percentage of shares outstanding). DTC
-explained that, while instructions from a participant to
tender shares might be received by DTC before the offer
ended, book-entry movement would not occur until after the
offer expired.  DTC suggested that it could accommodate
even such offers if the bidder agreed to purchase all
shares tendered on the last day or purchase them pro rata.
Second, DTC said it would not process offers without any pro-
tect period (see note 19, supra). DTC explained, for example,
that a participant could purchase securities on trade date
("T"), three days before an offer expires, send a letter

(Footnote continued)
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D, Withdrawal by Book-Entry.

Rule 17ad-14, as proposed, addressed only book-entry
delivery and receipt of securities. 1In the interest of providing
a complete tender offer service, however, DTC's VOP permits
tender agents to return previously tendered securities, provided
an apéropriate withdrawal request is submitted to the tender
agent within the permitted time period. 57/ 1In addition,
éeverallcommenters indicated that return of securities by
book-entry in‘tesponse to a demand for withdrawal during
conpeting bids is substantially easier and more efficient
than physical certificate processing ex~depository. Since
commenters and the Commission believe that the benefits of

book-entry processing should be available in connection with

(Continued footnote)

of guarantee directly to the tender agent on T+l, receive
delivery of the securities from the seller on T+5, but be
unable to have DTC deliver the shares before the end of
T+3. DTC suggested that this problem can be avoided only
in offers in which there is a minimum protect period
sufficient to enable normal depository processing. See
DTC Letter, supra note 37, at 2-3,

The Commission recognizes that there may be offers made
under circumstances like those described above, in which
book-entry processing may be counter-productive and in-
consistent with the needs of the financial community and
the public, . The Commission urges bidders' agents and the
depositories to work out potential difficulties before an
account is required to be established.

57/ 8See Section 14(d)(5) of the Act (withdrawal permitted
until expiration of seven days after giving notice of
definitive offer to securityholders and at any time after
sixty days of original offer) and Rule 14d-7 (withdrawal
permitted until expiration of fifteen business days from
the date of offer's commencement and also permitted under
certain conditions until expiration of ten days following °
commencement 0f a competing offer) [17 CFR §240,144d-7].
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tender offers to the'greatest extent possible, Rule 17Ad-14 has
been changed to include the process of returning previously
tendered securities that have been withdrawﬁ.

E. Tendering Physical Certificates Directly to the Bidder's
Agent.

Some compenters pointed out that there may be situations

in which it is necessary to deliver physical certificates directly
to the bidder's agenﬁ outside of the securities depository.
For example, it may be quicker to deliver direct1§ pursuant to
a guarantee as the end of the pfokection period approaches. 58/
As a result..the Commission emphasizes that the rule does not
prevent a participant from tendering physical certificates to
the tender agent outside of the book-entry environment, and a
tender agent_is not prohibited from accepting securities so
. tendered. 59/ 1Indeed, under Rule 17Ad-14, a depository par-
ticipant may choose the method of tendering most appropriate
" to its needs. |
IV. RELATED MATTERS RAISED BY COMMENTS

The Proposing Release and the commenters' responses raised
a variety of other issués related to tender offer processing and the
national élearance‘and.settlement system, Some of these concerns,

to the extent they bear significantly on tender offer processing,

58/ See, e.g., letter from William A. Schreyer, President,
Merrill Lynch & Co., Inc., to George a. Fitzsimmons,
Secretary, SEC, May 27, 1983, at 2-4 (hereinafter cited as
"Merrill Lynch letter®).

59/ The Commission notes this result comports with the
recommendation of the Advisory Committee. See note 17
supra and accompanying text. '
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are discussed below. 60/ For example, some commenters believe
that the Commission could foster greater use of automated
clearance and settlement systems by requiring greéter uniformity
of procedures among all clearing agencies. Specific suggestions
included: (i) requiring clearing corporations to establish
‘uniform buy-in and liability notice rules; 61/ and (ii) requiring
all securities depositories to have the same eligibility criteria
for securitiés. Uﬂder current practice, the .Commission understands
that securities depositoriés customarily grant eligibility to a
security upon a participant's réquest even if that security is
traded infrequently. Therefore, the Commission believes that
differences in depository-eligibility lists for equity securities
do not raise a serious concern at this time. 62/ The Commission
agrees that the présﬁnt differences in buy-in and letter of
liability procedures substantially impair the efficiency of,
and increase the risks for, the safe clearance and settlement

of securities transactions during tender offers., The Commission

60/ Several other comments would appear to fall outside this
rulemaking proceeding. For example, one commenter suggested
that the bidder's depositary should receive from the
transfer agent both a list of the shareholders of record
and a stop list. The Commission believes that scome of
these concerns may have been addressed in Rule 144-5(c)[17

See Proposing Release, supra note 1, at 17607-08.

g

For a discussion of the clearing agency eligibility
problems respecting municipal securities see Securities
Exchange Act Release No. 20365 (November 14, 1983), 48 FR
52531 (November 18, 1983).
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, understands, however, that the clearing agencies are actively
resolving these disparitieﬁ in cooperation with Commission

staff members, 63/ '

Several commenters believed that all tender cffers should
require a "protection period" 64/ and suggested that the Commission
adopt a rule -~ for example, under Section 1l4(e) of the Act =-
establishing a minimum protect period. 65/ While the Commission
appreciates that a protection period reducés processing
difficulties, 66/ the Commission does not believe that at this
time it should establish by rule a standard protection period.
Industry custom provides an eight day protection period for
almost all offets. While a rule requiring a minimum protect
period may be necessary at some point if custom changes; we are
not pursuaded that a regulatory requiremént is needed now. 67/

The Commission siﬁilarly believes that other matters

- raised by commenters involve business considerations to be

63/ 1If the clearing agencies cannot reach a consensus within a
reasonable time, the Commission will consider taking further
regulatory action, such as adopting a uniform rule,.

64/ See note 19 supra.

6S/ See Merrill Lynch letter, supra note 58, at 4-5 and

. letter from A.M, Ricci, Drexel Burnham Lambert, Inc., to
George A. Fitzsimmons, Secretary, SEC, May 27, 1983,
66/ See note 56 supra.
67/ If it appears that the absence of uniform protect periods

adversely affect secondary market trading or clearance and

" settlement of securities subject to a tender offer, the
Commission will consider whether further regulatory action
is necessary.
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resolved among the bidder, its agent, and the securities
depository prior to procéssing the tender offer. 68/ Accordingly,
while the Commission will monitor the use of VOP programs

during tender offers to determine whether these concerns warrant
further attention or amendments to rules and procedures of the
securities depositories, the Commission does not believe it is
appropriate at this time to. address these concerns in Rule |
17Ad~14. 69/ Furthermore, as indicated above, the Commission
intends to monitor the effects of Rule 17Ad-14 .generally and to
modify the rule, as appropriate, to foster or accommodate
further developments in tender offer processing and in the

national clearance and settlement system,

68/ For example, commenters suggested certain tender offer
securities processing enhancements, including: (i) synchro-
nizing the VOP “"cut-off time" (i.e., the time by which
depository participants must instruct, for example, DTC to
deliver securities to the tender agent by book=-entry) with
the expiration dates in each tender offer; (ii) requiring
DTC to adjust its VOP system in each offer to each -tender
agent's procedures; (iii) expanding the Fast Automated
Securities Transfer program (see Proposing Release, supra,
note 1, at 17610 and n, 58) to simplify delivery of odd-lot,
certificates to customers; and (iv) providing that book-entry
tenders be accepted even if those tenders are submitted after
the offer expires. See Proposing Release, supra note 1,
at n. 47. In addition, although one commenter suggested
that Rule 17Ad-14 should provide that book-entry delivery of
tendered securities is legally equivalent to delivery of
physical certificates, we note that state law already
provides that securities may be effectively transferred
by book-entry delivery at a registered securities depository.
See e.g., N.¥. U.C.C. §8-320 (McKinney, Supp., July 1983);
Cal. Com. Code §8320 (West Supp. 1983); Ill, Ann. Stat.
ch, 26 §8-320 (Smith-Hurd 1974);: 13 Pa. Cons., Stat. ann.
§8-320 (Purdon Supp. 1983). ‘

69/ See also note 52, supra.
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V. STATUTORY AUTHORITY

Rule 17Ad-14 is being adopted pursuant to Section 2,
11a(a)(1)(B), 14(d)(4), 15(c)(3), 15{(c)(6), 17A(a), 17A(d4)(1),
and 23(a) of the Securities Exchange Act of 1934 [15 U.S.C.
78b, 78k-1(a){l)(B), 78n(d)(4), 780(c)(3), 780(c)(6), 78g-1(a),
78q-1(d)(1l) and 78w(a)]. The Commission believes that Rule
17ad-14 is necessary.for the brotection of investors and is
consistent with the public interest. -

Congress, in the Securities Acts Amendments of 1975, fbund.
among other things, that the prompt and accurate clearance and
settlement of securities transactions, including the transfer
of record ownership, was nécessary for the protection of
investors and thét inefficient clearance and settlement procedures
imposed unnecessary costs on investors and persons facilitating
transactions on behalf of investors. Congress also found that

uniform standards and procedures for clearance and settlement

- would reduce those costs and increase protection for investors

“and persons facilitating transactions on behalf of investors. 70/
'~ As part of the Securities Acts Amendments of 1975, Congress

also enacted Section 17A(d)(1l) of the Act, which prohibits

registered transfer agents and registered clearing agencies

from engaging in any activity in contravention of such rules

and regulations as the Commission may prescribe as necessary or

appropriate in the public interest, for the protection of

investors, or otherwise in furtherance of the purposes of the

70/ See Section 17A(a)(l) of the Act.
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Act. In light of the need to further the purposes of Section
17A(a)(1l) of the Act in the context of tender offers and the
neéd for increased investor protection when processing trans-
actions in securities of the subject company during tender
offers, 71/ the Commission believes that it is appropriate to
adopt Rule 17Ad-14.

In addition, the Commission believes that Rule 17Ad~14
will help maintain fair and orderly markets in the trading of
the subject company's securities during a tender offer. 12/
Because clearance and settlement mechanisms will be less strained
during a tender offer, market liquidity for those securities
should be enhanced, -

FPinally, Section 14(d)(4) authorizes the Commission to
prescribe rules regarding solicitations. or recommendations to
accept or reject a tender offer or requests or invitations for
tenders. 1In soliciting tenders and acceptances of an offer, the

bidder through its tender agent will need to provzde for depos1t

" and delivery of the subject company's securities at qualified

registered securities depositories by establishing accounts with
those depositories,

The Commission believes that the costs, if any, to bidders
of complying with Rule 17Ad-14 will pe minimal. Currently,

bidders do not incur any DTC charges when using the voluntary

11/ See also Section 17A(b)(3)(A) (safeguarding funds and
securities), 17A(b)(3)(F) (safeguarding funds and securi-
ties and removing impediments to a national clearance and
settlement system) and 17A(e) of the Act (immobilization
of certificates for settlement purposes).

72/ See Section 2 of the Act,
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offering program. Instead, costs for operating that program
are allocated among DTC éarticipants using these services. The
Commission anticipates that erositories oéfering these programs
will continue to assess tender offer service charges on participants
on the basis of participant usage. 73/ Moreover, the Commission
believes that EIim;nation of a substantial percentage of physical
certificate tenders should actually'reduce tender agent costs.
In addition, to simplify and expedite the granting of‘
exemptions under paragraph (d) of Rgle 17Ad-14, the Commission
is amending its Rules Delegating Functions to-Division Directors,
Regional Administrators, and the Secretary of the Commission
(17 CFR §200.30-1 et seq.) to delegate'that function to the Direc-
tor of the Division of Market Regulation, as provided below. The
Commission is adopting thi; amendment pursuant to Pub. L. 87~
ééz; 17 stat. 394, 15 vU.S.C. 78d-1, d4-2.
List of Subjects in.l7 CFB Part 200

Administrative practice and procedure, Freedom of
Information, Privacy, Securities.

List of Subjects in 17 CFR Part 240
Reporting and tecordkeeping_requirements, Securities.
VI. TEXT OF RULE
In accordance with the foregoing, the Commission hereby
amends Chapter II of Title 17 of the Code of Federal Regqula-

tions as follows:

73/ 1In order to obtain Commission approval as a qualified
registered securities depository under Rule 17Ad-14, each
securities depository will be required to submit to the
Commission as part of its tender offer processing plan
filed under Section 19 of the Act a schedule of fees to be
charged participants. Any changes to those fees will have
to be refiled pursuant to Section 19(b) of the Act and
Rule 19b-4 thereunder {17 CFR 240.19b-4].
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1. By adding paragraph (a)(43) to §200.30-3 as follows:
§200.30-3 Delegation of Authority to Director of Division of Market
Regulation.

* B ) * * *

(a) * * *

(43) To grant or deny exemptions from Rule 17Ad-14
(8§240.17Ad-14 of this chapter), pursuant to Rule
17Ad-14(4d) (§240.17Ad-14(3) of this chapter). (Pub.
LQ 87-592' 76 Stat. 394, 15 U.S.c- 736-1, 73652)-

PART 240-GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE
ACT OF 1934

2. By adding §240.17Ad-14 to read as follows:
§240.17Ad-14 Tender agents.

(a) Establishing book-entry depository accounts. When

securities of a subject company have been declared eligible by
one or more qualified registered securities depositories for

the services oﬁ those depositories at the time a tender or
exchange offer is commenced, no registered transfer agent shall
éct on Seha}g of the bidder as a depositary, in the .case of a
tender offer, or an exchange agent, in the case of an exchange
offer, in connection with a tender or exchange offer, unless
that transfer agent has established, within two business days
after commencement of the offer, specially designated accounts.
These accounts shall be maintained throughout the duration of
the offer, including protection periods, with all qualified
registered securities depositories holding the subject company's
securities, for purposes of receiving from depository participants
securities being tendered to the bidder by book-entry delivery
pursuant to transmittal letters and other documentation and for

purposes of allowing tender agents to return to depository
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participants by book-entry movement securities withdrawn from
the offer.

(b) ExcluSibns. This rule shall not apply to tender or

exchange offers (1) that are made for a class of securities of

a subject company that has fewer than (i) 500 security holders

of record for that class, or (ii) 500,000 shares of fhat class
outstanding; or (2) that are made exclusively-to security holders
of fewer than 100 shares of a class of securities.

(c) Definitions. For purposes of this rule, (1) the terms

"subject company,” ®"business day," "security holders,” and
"transmittal letter" shall be given the meanings provided in
§240.144d-1(b)s (2) unless the context otherwise requires, a
tender or exchange offer shall be deemed to have commenced as
_specified in sz40.14d-2;'(3) the term "bidder" shall mean any
_person who makes a tender or exchange coffer or on whese behalf
~a tender or exchange offer is made; (4) a "qualified registered
securities depository' shall mé#ﬁ'a registered clearing agency
having rules and procedures approved by the Commission pursuant
to Section 19 of the Securities Exchange Act of 1934 to enable
book-entry delivery of the securities of the subject company to;
and return of those securities from, the transfer agen£ through
the faéilities of.that securities depository; and (5) the term
"depositary®” refers to that agent of the bidder receiving
securities from tendering depository participants and paying
those participants for shares tendered. The term “exchange
agent” refers to the ageﬁt performing like functions in connection

with an exchange offer.
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(d) Exemptions. The Commission may exempt from the
provisions of this rule, either unconditionally or on specified
terms an& conditions, any registeied transfer agent, tender or
exchange offer, or class of tender'or exchange offers, if the
Comﬁisgioﬁ determines-that an exemption is consistent with the
public interest, the protection of investors, the prompt and-
accurate clearaﬁce and settlement of Qecurities transactions,
the maintenance of fair and orderly markets, or the removal of
impediments to a national clearance and settlement system.

VII. REGULATORY FLEXIBILITY ACT

éprauant to 15 U.s.c..SGOS(b), the Chairman of the
Commission, in the Proposing Release, certified that Rule
17Ad-14, if adopted, would not have a significant economic
impact on a substantial ﬁumber of small entities. The Commis-
sion received no comments on that certification. Accordingly,
the Commission believes that the rule, as adopted, will not
have a significant impact on a substantial number of small
'entitiea.

VIII. BURDEN ON COMPETITION

In accordance with Section 23(a)(2) of the Act, the
Commission has considered whether Rule 17Ad-14 will 1mposé a
burden on competition not necessary or appropriate in furtherance
of the Act, As discussed in detail in this release, the
Commission beljieves that Rule 17Ad-14: (i) will reduce processing
costs for the financial community and for the public; (ii) wiil

Py

tend to eliminate secondary market inefficiencies; and (iii)
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will apply equally to all registered securities depositories
and registered transfer agents. Accordingly, the Commission
believes that Rule 17Ad-14 yill facilitate the establishment of
a national system for the prompt and accurate clearance and
settlement of securities transactions, pursuant to Section
i?A(a)(l)(Z) of the Act, and will not.impose a burden on
competition that is not necessary or appropriate to further the
Act.

By the Commission,

George A, Pitzsimmons
Secretary.

Date: January 19, 1984
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