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2 
CHAIRMAN SHAD: Ladies and Gentlemen, let's start. 

3 
This is our second day of hearings on the New 

4 
York Stock Exchange proposed revision of its one share 

5 
one vote rule .. 

6 
In order to give everybody the opportunity to 

7 
comment, and the Commission and Senior Staff the opportunity 

8 
to ask questions, the game rules for the hearing are, 

9 
please begin by clearly stating your name and affiliation. 

10 
Each panelist will be given five minutes for an opening 

11 
statement, and if you don't get to finish your opening state·-

12 
ment because the red light goes on, why you can be sure that 

13 
there's a good possibility at least that the Commissioners 

14 
will ask you additional questions to amplify your views. 

15 
When the green light fl~shes, that means you 

16 
have three minutes remaining. The yellow light indicates 

11 
one minute remains, and you should start to do your summation 

18 
at th~t point. And the red light means that your time"has 

19 
expired. We'll then go on to a round of questions. 

20 
T~ing the particip~nts in alphabetical order 

21 
according to the listing of their affiliations, let's 

22 
start with Greta Marshall, Investment Manager of the 

23 
California Public Employees Retirement System. 
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1 STATEMENT OF GRETA MARSHALL, INVESTMENT MANGER, CALIFORNIA 

PUBLIC EMPLOYEES RETIREMENT SYSTEM 

3 MS. MARSHALL. ··Thank you very much, CommissionerQ 

4 My name is Greta Marshall. I am the Investment 

5 Mqnager of the California Public Employees Retirement Syst~c 

6 Thank you for the opportunity to testi£y on this 

7 important issue. 

8 I would like to restate the six main reasons,as 

9 outlined in our July 21st letter to Mr. Shad which we would 

10 incorporate as a part of this test±mony. 

11 The main reasons we're opposed to the proposed 

12 reduction by the New York Stock Exchange in their long-

13 standing one share one vote listing requirement. 

14 Number 1, such action, we believe, threatens our 

15 free enterprise economic system, essenti~lly based on the 

16 b~oad based publicly owned corporation run by a management 

17 team responsive to shareholder owners. 

18 Number 2. We believe such action is potentially 

19 harmful to the long term viability of the equity capital 

20 markets. If one of the major characteristics of ownership p 

21 the ability to vote in proportion to our investment in the 

22 equity capital of a firm is diluted, equity ownership becomes 

~ less valuable as an investment medium. 

24 CHAIRMAN SHAD. Ms. Marshall, I think you're goino, , 

25 !?'Q fast, we can' t quit~ get it allo You might, I know you 
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have a problem, but --

MS. MARSHALL. ,I'll slow dOWDa 

Number 3, such action would make it easier to 

2 ,· # 

~l 

erect anti-takeover measures by concentrating voting power 

in the hands of encumbent management or by diluting the vo~ifig 

power of potential hostile acquireesa 

Number 4. Such action would lead to a decline 

8 in corporate 'accountability. Under the one share one vote 

9 

10 

11 

system, corporations may be the targets of takeover trans-

actions when bidders become convinced that they could manage 

the assets of a firm more efficiently than the current manag~rp. 

Number 5. Such'action would lead to a concentration 

13 of power in the hands of encumbent managers, and would 

14 dimish the independence of the boarda 

15 Number 6. Such action violates the Council of 

16 Institutional Investors Shareholders' Bill of Rights. The 

17 California system is a member of the council. 

18 • The important concept of one share, one vote 

19 has suffered serious erosion from other corporate antimerge~ 

20 and anti takeover devices, such as poison pills, green mails o 

21 staggered boards, super majority provisions, etcetera. We 

22 probably already have one share, 7/10ths of a vote today, 

~ and declining at an alarming rate. 

24 We, as owners of secu~ities, believe this trend 

25 must be reversed for two main reasons. To preserve the 



1 viability and competitiveness of the U.S~ Securities markets 

2 and to insure the maximum economic efficiency of the U.So 

3 economy. 

4 We further believe that this reversal must be 

5 accomplished by an integrated set of regulations. One sh&~eo 

6 one vote must be mandatory for all companies listed on any 

7 exchange or participating in the NASDAQ National Market 

8 System. All antimerger or anti-takeover devices, especially , . , 

'9 poison pills, super maj,orities, and green mail, must be 

10 subject to an annual vote of all shareholders if not outright 

11 prohibited. 

U Any action deemed to have a material impact on the 

13 value of shares, particularly tenders, recapitalizations, 

14 acquisitions, etcetera, must be subject to either truly 

15 independent directors, or vote of all shareholders. 

16 Since most of these prac~ices are in reaction to 

17 management's concerns about hostile takeovers, we believe 

18 the particularly odious practices of excessively leveraging 

19 or dismantling companies as a part of a proposed takeover 

20 m~st be controlled~ For ex~ple, any significant proposed 

21 ~ncrease ~n debt mus~ be approved by any remaining security 

22 holders, both equity and fixed income, unless all outstanding 

~ securities are redeemed on an equal basis. 

~ As a first step in this campaign, we urge you 

25 to reject the New York Stock Exchange proposal q Further f 
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we. believe it is highly probablf that the Securities and 

Exchange Commission, in order to eliminate unfair competition, 

is empowered to enforce equal voting standards in the various 

securities markets. 

For this reason, we respectfully encourage you to 

require equal voting standards on the American Stock Exchange 

and on the National Association of Securities Dealers markets 

rather than eliminating them for the New York Stock Exchange~ 

We thank you very much for the opportunity to 

express our opinionso 

CHAIRMAN SHAD: Thank you very much, Ms. Marshall. 

U Mr. Kurmel is not ~ere, and so we'll go to 

13 Harrison J. Goldin, the Comptroller of the City of New York. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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. 1 STATEMENT OF HARRISON Jo GOLDIN, COMPTROLLER, CITY OF 

2 NEW YORK. 

3 MR. GOLDIN: Thank you very much, Mr. Chair.mano 

4 I'd like to stipulate at the outset that in 

5 exchange for my reading at a comprehensib~e speed, if I'm 

6 in the middle-of a sentence at the expiration of my time, 

7 I'll be allowed to finish. 

8 CHAI~~ SHAD: Thank you. Noted. 

9 MR. GOLDIN: I'm Harrison Goldin, and appear before 
• 

10 you as the Comptroller of the City of New York, and a share~ 

11 holder. i. For as comptroller, I am the asset manager or 

U custodian or trustee of five public employee pension funds g 

13 whose advocate assets exceed $25 billion. Those assets 

14 which are invested in~re than 1300 American companies 

15 represent the retirement security of nearly 400,000 current 

16 and former New York City employees. 

17 It is for them and the millions of New York 

18 taxpayers who contribute to our public pension funds whose 

19 interests in this regard are coterminous with those of 

20 millions of other Americans, that I oppose the rule change 

21 proposed by the New York Stock Exchange. For if you allow 

22 the Exchange to abandon the principle of one share, one vote, 

~ the value of the assets I hold in trust for these beneficia~i~~ 

~ will be diminished severely. 

~ Your own studies verify thato 
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That this should be so is no surprise to us in the 

public sector, for full infranchisement promotes account

ability, which engenders a high degree of care which promotes 

a high standard of stewardship. Indeed, that is the founda= 

tion of our political system. In a world of public ownership 

of companies, if corporate democracy is to mean anything at 

all, that is what we should require too in the structure of 

co~porations. 

Even as in our political lives, we have certain 

inalienable rightso- So too should we as corporate share

holders. Rights which reflect values that are so basic 

they must be protected specially, procluding even a majority 

of one generation of shareholders from compromising them 

enduringly. 

Chief among these values is that management holds 

assets proportionately for all shareholders. Hence, all 

shareholders must have the same right to participate in 

equal. measurement in determining how those assets are to 

be ~naged. Certain critical decisions affecting the value 

of assets inure definitiona11y to owners; not to management 

nor to the New York Stock Exchange. 

As shareholders, we reject the notion that we need 

protection from ourselves, but we do need protection of our 

fundamental rights. Those rights are threatened today by 

the tyranny of a minority so afraid of accountability and 
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the danger it poses to their comfort that they threaten to 

disrupt the very system that has allowed them to prosper. 

Only a handful of the hundreds of firms that have 

chosen the benefits of public listing on the New York Stock 

Exc~ange have chosen to challenge the Exchange's one shareo 

one vote rule that has protected the rights of all shareholderis 

for sixty years. Indeed, so ingrained is this tentative 

co~orate democracy. that only a handful of firms listed 

on the American Stock Exchange and the NASDAQ market system 

have abandoned it, too. 

Yet, with the explosive growth of the American 

Exchange and NASDAQ, indeed of the entire public securities 

market, a few selfish corpOrate managements that seek ~o 

entrench themselves, have been able to apply comDetitive 

pressure beyond their numbers. While the governors of 

the New York Stock Exchange are understandably concerned, 

the Exchange shou~d not be allowed to sacrifice lightly 

the fundamental principle of one share, one vote. 

Indeed, all environments in which the shares 

of public companies trade should be elevated to the higher 

NYSE standard. Corporate managements that dilute the vote~ 

of some shareholders contend that- it is to protect their 

companies from hostile takeovers. In fact, all too often g 

the action protects only their perks. Indeed, it's ironic 

that in protecting themselves against a takeover, they 
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1 perpetrate' on shareholders the ultimate takeover, one without 

2 investment or risk. 

3 In the interests of corporate democracy, we should 

4 reject this rationalization. To the extent warranted, the 

5 abuses of the 'current cl~ate should be remedied in ways 

6 that do not do violence to the most basic of all incidence~ 

7 of corporate democracy, a pro rata right to vote. 

8 Indeed, it is not possible to define in the abstrac~ 

9 by law or regulation, the distinction between takeovers that . 
10 are good and bade That determination varies from situation 

11 to situation, from company to company, depending on timing g 

12 circumstances, strategy and need. The decision should be 

13 the prerogative of shareholderso 

14 The abolition of the one share, one vote rule 

15 would deny us that right •. While we do not want to inhibit 

16 the v~ta1ity of securities markets by overregulation, our 

17 basic rights as shareholders must be protected. Comnanies . . 

18 are in the main governed by state law and bidders by Federal. 

19 law. If the stock exchang~s are going to abrogate their 

20 responsibility to us to preserve the essence of corporate 

21 democracy, equality in voting, then we must turn to you, 

22 the SEC. 

23 Olearly, you have the ability to intercede on our 

24 behalf. You should act to stem this abandonment of minimal 

25 standards, this rush to the bottom. The solution is simple 



1 and it is wi thin yeur power.. Do not allow the New York ~tock 

2 Exchange to lower its standards: force the other exchanqe~ 

3 and the over-the-counter market to raise theirs. 

4 Finally, as investors whose participation in the' 

5 nation's securities markets furthers the essential purpo~~ 

6 of those markets, namely to facilitate capital formation 

7 in the interests of growth, and a fuller realization of v~Llue 

8 of assets, as investors whose, general interest is, 'in the 

9 long term, growth of corporate America, we shareholders have 

10 confidence in our ability to decide what is best for us: 

11 To protect ourselves, if we're given that chance. 

U Our systems of government in business are so 

13 extra,ordinary and resilient because both are founded on 

14 the same democratic ideals. ) The most basic is full in~ 

15 franchisement. We should resist any incursions on that 

16 principle on the one, as we 'do in the other.. It is the 

• 
17 foundation of a compact on Which we have all prosperedo 

18 It is a compact we should not break .. 

19 Thank you. 

20 CHAIRMAN SHAD: Thank you, Mr.. Goldin. 

21 The next per$on would be Mr .. Machold, the co-

22 chairman of the Council of Institutional Investors. 

~ Forgiv~ me if I mangled your name. 

24 MR. MACHOLD: You're not the first. I'll give you 

25 a spelling test afterwards 0 
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STATEMENT OF ROLAND M. MACH OLD, COCHAIRMAN, COUNCIL OF 

INSTITUTIONAL INVESTORS 

MR. MACHOLD: I'm Roland Machold, Director of 

the Division of Investments, State of New Jersey_ I'm 

appointed by a non-partisan State Inve~tment Council and 

in my role as Director of Investment, I have no affiliatio~~ 

with any political party. 

My remarks today are my own, acting as fiduciary G 

of the funds under mr supervision, and do .not reflect the 

views of New Jersey or the present administration in New 

Jersey. "1 

I'm also here as cochairman of the Council of 

Institutional Investors, an association consisting o~ 

41 members fmr the aggregate assets of approxtmately $200 

billion. The purpose of our organization is to protect 

the rights of security holders in a rapidly changing 

economic and requl~tory environm~nt. The impetus for 

our formation in 1984 was: the prevalence ~f green mail 

payments which favored one group of shareholders at the 

expense of another, and proposals by American corporations 

to institute a wide variety of shark repellents in corporat~ 

by-laws and in legisLatures across the country. 

One of the shark repellents which has most 

concerned the Council of Institutional Investors is the 

erosion of the one share, one vote rule. Our members have 
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8 

met with representatives of the major exchanges and have 

expressed our views, our oppo~ition to the listing of sever~l 

classes of stocks of differing voting and other powers • 

Furthermore, we have met with state legislatures and have 

opposed I, laws which would limit the ability of shareho{(l)er~ 

to ~ote their shares. 

Of necessity, the council's initial activities wer.e 

reactive and in opposition to a wide variety of corporate 

9 legislative actions. However, from its inception, th~ 

10 council members have wanted to establish a positive agenda 

11 and a constructive dialog with corporations and legis1ature~ 

~ and regulatory agenciesv With these objectiv.es in mind, 

13 the cpuncil promulgated a shareholders bill of rights in 

14 April, 1986 a 

15 This Bill of Rights was distributed in draft form 

16 so as not to preclude further dialog and is attached hereto 

17 for, 'reference. The bill of rights represents four basic 

18 principles: namely, one share, one vote: equal and fair 

19 treatment of all shareholders: shareholder approval of 

20 certain actions, including green mail, poison pills, golden 

21 parachutes, etcetera; and independent approval of executiv~ 

22 compensation and auditors. 

~ Our Bill of Rights is a carefully considered 

~ document, and is not a polemic, which simply states an 

~ uncompromising position of a small group of investors. It 
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1 attempts to find a common ground with corporate management 

/ 
~r issues of common concern, to both management and all 

3 shareholders. 

4 For instance, it permits green mail and various 

5 shark repellents subject to shareholder approval, and it . . 

6 leaves compensation issues to the companies outside directo~~< 

7 A great deal of thought was given by the council 

8 members to the statement of the one share, one vote principle. 

9 However, we concluded it was the one principle that should 

10 be inviolate and should not be subject to modification by 

11 corporate management or even by the shareholders themselves 0 

12 In reaching this conclusion, we expressea our 

13 concern that one group of shareholders could disenfranchise 

14 another group of current or prospective shareholders, and 

15 that the creation of multiple classes of common shareholders 

16 would create conflicts between shareholder interests and 

17 create inefficiencies in capital markets and capital for.ma-

18 tions .. 

19 We support the one share, one vote principle 

20 for both practical and conceptual reasons. As a practical 

21 matter, we recognize that shares with limited voting powers 

22 have less value on the .. market than do similar shares with 

~ votes. I understand that this conclusion has been confirmed 

24 by independent studies and by preliminary studies within yO!l~ 

25 
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On an earlier occasion, I testified that I believ~d 

the value of a vote depended on the individual circumstances 

of the company. In a case of a regulated utility where 

corporate earnings and management actions were prescribed, 

the value of a vote is Itkely to be slight. In the case 

of a company which is actively courted, it is likely to be 

very considerable. 

In one instance, a brokerage firm offered $2 a 

share to borrow some shares which were trading at a price 

of $21,. the loan was to coincide with a shareholders meeting 

and in effect, the vote was worth ~.5 percent for that meetingJ 

We are also troubled that shares with limited 

voting rights limit the accountability of corporate man~gement 

to shareholderso As I've stated before, it appears to me 

that corporate managements can only be accountable to three 

parties; namely, either themselves, the government or the 

shareholders. 

T.be first would be ~ return to the oligopolies 

of many years ago, and the second would represent a substantial 

modification of our free enterprise system. I believe that 

accountability to shareholders, the owners of American 

corporationa, p~mit natural market forces to create a dynamic 

and efficient economic system~ 

l wo~ld now like to consider both the attributes gf 

stocks with limited voting rights and the purposes for which 
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1 ~y are ~t i~$ue. S~ch ~ security is not simply a stock 

2 w1th an altered appearance. A stock without a vote is nQ 

3 longer a common stock, representing a real ownership inter-

4 est and accompanied with the ability to approve or dis-

5 ~pprove of management. It is an uncommon stock. In the 

6 essence of any contractual relation~hip with the issuing 

7 company, uncommon stock is the feablest of all securit~es9 

8 
. 

NO.more than a perpetual loan without any assurance of 

9 any return. 

10 The value of such stock is at the mercy of corporat~ 

11 mana ~ent, a management which is no longer accountable to 

12 shareholders. In a hierarchy of fina~cial investment, secured 

13 or collateralized debt would rank at the top~ to be followed 

14 in downward order by unsecured debt, preferred and preferenced 

15 stocks, and finally the common stock. The shareholder has 

16 accepted a subordinate position in exchange for his full 

17 ownership participation with respect to the company's earning~ 

18 and assets and his ability to oversee management. 

19 To limit a shareholder:s vote is to render his 

20 ownership academic and to reduce his ability to oversee 

21 management. In effect, an even lower class of security 

22 is created, a junk stock, if you like. In order to provide 

value for this uncommon stock, management may resort to 

24 an infinite variety of contractual rights in the form of 

25 conversion privileges, puts, contingent voting rights, 



I' dividends set by formulas, etceterae 

'1 r~ ,1 
~V" 

2 An example of such contractual terms can be seen 

3, in the General Motors E stock which has been the subject 

4 of recent public notice and which illustrates the conflict~ 

5 which can be created by such stockSe I believe that if the 
. 

6 New York Stock Exchange is permitted to list multiple clas~~~ 

7 of stock, then we will soon see the issuance of many uncommon 

8 stocks, each with'its own complex contractual features. 

9 This can only lead to confusion in the market place 

10 ~nd inefficient pricing of such securities • 
• 

11 I have listed in my testimony a series of examples p 

U including ITT, LTV, Litton Industrieso I won't pause to 

13 Be scribe them individuallyo 

14 CHAIRMAN SHAD: Mr <i Machold, I'll have to interrupt 

15 at this point, but I hope we get the benefit of your further 

16 thoughts in the course of the questions and answers. 

17 MR. MACBOLD: Okay. 

18 CHAIRMAN SHAD: We now go to Mr. Edwa:rd C. Johns(J~1 0 

19 III, Chqirman and Chief Executive Officer of FMR CorporatiQn~ I 

20 Mr. Johnson? 

21 MR. JOHNSON: Thank you, Chairman Sh~d. 

22 

23 

24 

25 
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1 STATEMENT OF EDWARD C.. JOHNSON, III, CHAIRMAN AND 

2 CHIEF EXECOTlVE O~~CER, Fl~ CORPORATION 

3 • MRe JOHNSON: Thank you, Chairman Shad • 

My name is Edward C. Johnson. I'm CEO Fioelity 

5 and responsible for $65 billion for the money of two mi~li©n 

6 voting shareholders. 

7 Eliminating the one share, one vote rule is 

8 a fundamental shift in the way corporations are governed, 

9 and not just the contraceptive to preven~ unwanted takeoversc 

10 It is a step 'that, once taken, is almost impossib~e to reV~b~~t 

11 Like voting for a dictator, they are easy to install, but 

12 painful to get r~d of. 

13 The real issue is management accountability to th€ 

14 majority of equity ownership, which is essential not only 

15 to productive investment, but to society as a whole. The 

16 one sh~e, one vote principle recognizes that the interests 

17 Qf corporate managers and owners are not always alike. 

18 corporate directors are there to protect all shareholders 

19 ~gainst major management abuses. 

20 Some independence from management is essential 0 

21 If managers control the voting power, then they control 

22 the directors. The fox is left guarding the chicken coop. 

23 The Commission should take the Chairman of the American 

Stock Exchange's advice, and require all securities markets 

25 to ~dopt the one share, one vote rule. 
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1 
Fidelity.takes its corporate voting responsibiliti~s 

2. 
seriously. We have consistently voted against proposals to 

3 
dilute shareholder rights. Without full voting rights, 

4 
institutional investors will be powerless as individual 

5 
investors to influence corporate actions. The knowledge th~~ 

6 
shareholders have the power to vote against them is often 

. 

7 
enough to deter management from taking action that could 

8 
harm investors. 

9 In conclusion, we oppose weakening the one share, 

10 one vote rule. Corporate management should be held more 

11 
accountable, not less accountableo Voting rights should be 

12 
protected, not abandoned. Communications between shareholdex 

13 groups about their mutual self-interests should be encourag®d, 

14 
no discouragedo 

15 We urge the Commission not to allow the New York 

16 Stock Exchange to alter its voting rules q 

17 Thank you. 

18 CHAIRMAN SHAD: Thank you, Mr. Johnson .. 

19 Robert A.G. Monks, the President of the 

20 Institutional Shareholders Serv~ces, Incorporated. Mr. Mo~ks? 

21 MR. MONKS: Thank you very much, Mr 0 Chairman" 

22 

23 

24 

25 
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1 STATEMENT OF ROBERT AoG. MONKS, PRESIDEN~, INSTITUTIONAL 

SHAREHOLDERS SERVICES, INCQ 

3 MR. MONKS: Thank you very much, Chairman, 

4 Commissioners 0 

5 In our written testimony, we present three arqum~~ts 

6 for disapproving the New York Stock Exchange's proposal q 

7 First, the proposal fails to meet the procedural and 

8 substantive standards of the 1975 Amendments to the '34 

9 Exchange Act. The securities industries' unique system 

10 of self-regulation is predicated on scrupulous adherence 

11 to procedural safegua~ds, to make, sure that the rules they 

U produce benefit the public interestG 

13 In the legislative history, Congress expressly 

14 stated that its intent was to hold the self-regulatory 

15 organizations to the standards of policy justification of 

16 the Administrative Procedure Act. As we explain in our 

17 submission, the Exchange has not come close. The SEC has 
. 

. 18 no alternative but to disapprove it as a matter of law. 

19 The second probl~~ is the proposal's failure to 

20 provide an exchange guarantee. As Professor Rubeck explained 

21 ye$terday, the process by which shareholders are offered 

22 a choice in dual class recapitalizations is inherently 

~ coercive. The result is that inside m~nagement c~n effective~: 

~ take over the company by purchasing votes witnout purch~sift9 

~ the underlying stock. Just the kind of advantageous dealing 
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that the SEC works to eliminate in regulations like the 

a"ll-holders rule. 

268 

1 

2 

3 

4 

5 

These two problems relate to the specific proposal. 

In both cases, sensible solutions have been proposed. The 

New York Stock Exchange can resubmit its application based 

6 on a thoughtful consideration of the issue. The record 

7 for this proceeding provides a good starting point. 

8 And a rev.ised proposal could permit only non-

9 coercive recapitalizations. For example, by requiring 

10 repurchase of outstanding stock at market value, and the 

11 1ssuance :of "new classes of limited voting shares. This 

U would eliminate the transfer of value from one class to 

13 the other, and assure the valuation of voting power by the 

14 

15 

market. 

The third problem, the failure of the vote guarafi~e~ 

16 particularly with respect to institutions, is more general 

17 and more intractable. It applies not just to recapitaliza~ 

18 tions, butOto all kinds of proxy voting. Institutions do 

19 possess the expertise to understand the impact of their 

20 votin~ behavior better than individuals, but they are knowtl 

21 to have frequent conflicts of interest ~d a history of 

~ s~lling shares rather than confronting management. 

~ Economist John Pound concludes in his portion 

~ of our written testimony th~t institutions are much more 

~ likely to vote with management than individuals are o 
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This is not to say that they are right or wrong: good or 

evil. It is simply that they behave perceptibly and 

ascertainab1y differently. 

I 

Institutional shareholders who are fully accountebl~ 

to beneficial owner~ have every incentive and the ability 

to ensure that the proxy mechanism fulfills its proper roleQ 

The composition of the institutional shareholder group is 

changing with the rapid growth of pension funds 0 These 

new shareholders are all subject to the Federal ERISA law 

and can be made publicly accountable for their conduct as 
" 

owners. 

The SEC should encourage the Exchanges to develop 

an impDaVed voting system. A range of proposals has alr~~y 

been advariced. For example, making the votes of institution~ll 

shareholders public. This and the long list of other proposa~ 

should be carefully examined~ Once the proxy system begins 

to function efficiently, the existence of such a large class 

of pension fund voters and other institutions suggests that 

the change of rules respecting one share, one vote may becoID0 

redundant •. Rational and informed fiduciaries are the best 

judges of the best interests of their beneficiaries. 

To act precipitously, by either approving the 

New York Stock Exchange's proposal, or by extending the one; 

sl~re, one vote rule to all of the exchanges, could have 

serious unintended consequences, like forcing American 
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2'/0 
1 companies offshcre and further eroding the competitiveness 

2 of our capital markets. 

3 Instead, respectfully, the Commission should embark 

4 on a more complex and more thorough review of the proxy 

5 process. Such an action might postpone the regulatory 

6 resolution of the one share, ~ne vote controversy, but it 

7 would avoid the litigation and Congressional intervention 

8 that is likely to follow from.the failure of the New York 

9 Stock Exchange to adhere to the appropriate process require~ 

10 ments for changing its rules. 

11 The actual uncertainty might therefore be resolved 

U sooner and more constructively. We ur~e the Commission to 

13 make these hearings the beginning of a rulemaking process 

14 imstead of the end. 

15 This process should focus on two issues. First, 

16 the Agency should examine the effects of different kinds 

17 of recapitalization, and determine which call for explicit 
. 

18 regulation. Secondly, the Agency should examine the voting 

19 process,. possibly in conjunction with the Department of LabGb, 

20 and determine whether new disclosure or other laws or 

21 regulations are necessary to ensure efficient voting. 

22 Thank you very much. 

23 CHAIRMAN SHAD: Thank you, Mr 0 Monks. 

~ The next participant is James E. Heard, the Depu~y 

~ Cirector of the Investors Responsibility Research Cen~erQ 
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1 STAT~NT OF JAMES Ee HEARD, DEPUTY DIRECTOR, INVESTOR 

2 RESPONSIBILITY RESEARCH CENTER 

3 MR. HEARD: Thank you very much i Chairman Shade 

4 I want to thank the Commission for the opportunity to be 

5 here today. 

6 Our organizat~on does research for institutional 

7 investors. We have about .300 clients including major 

8 financial institutions and public funds 0 I'd like to under-

9 score the fact that I'm speaking only for myself today, 

10 

11 

13 

14 

15 

11 

18 

19 

20 

21. 

22 

24 

and not for our clients and not for our organization. 

It seems highly unusual, if not unprecedented, 

for the Commission to be asked to approve a proposal that 
A.,t 

even its sponsor would rather-not~. The only reason 

that the New York Stock Exchange is given in favor of its 

proposal is that it finds itself at a competitive disadvantag~. 

The 1985 report of the Exchange's own subcommittee on share= 

holder participation and qualitative listing standards did 

attempt to give a number of reasons in support of the aband©TI= 

ment of the one share, one vote rule. 

The implications of the subcommittee's report is 

that independent directors and sophisticated institutional 

investors, together w.ith the system of corporate disclosure 

under the Federal Securities laws, provide alternative mean~ 

of accountability to the Exchange's voting standardso 

AS to directors, in the 15 years since Myles Mace wrote 
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1 "Oirectors: Myth and Re~lty," calling attention to the 

2 institutional infirmities of corporate boards, some prog~~~~ 

3 has been made in strengthening boards. Yet, many director~ 
. 

4 are still chosen by the chief executive officer, largely 

5 on the b_sis of person_l friendship or because they ~ve 

6 some business relationship with the company v 

7 Recent developments such ~s the approval of poi~Qn 

8 pills and such as tne discharge of H. Ross Perot from the 

9 GM aoa~d also raised questi~ns about how truly independent 

10 directors of major comp~nies ~e, 

11 It is also very question~ble wbether institution~l 

U . investors yet play the.role in the governance proces~ that 

13 the exchange sU9geS~Sq Ce~tainly their role is chan9ing~ 

14 The founding of the Council of Institutional Investors tWQ 

15 years ago underscores the evoluti~n th~t is taking placeo 

16 Public funds such as those r~presented here today have become 

17 very ~ctive ~nd vis~le.~n the corpor~te governance proce~~~ 
. 

18 There has also been a movement among bank trus~ 
I 

19 dep~rtments, insurance companies, and other financial 

20 ~nter.mediaries, who manage h~dreds of billions of dollar~Q 

21 away from the so-called Wall Street rule of unquestioning 

22 s~pport for management on voting questions, to more independe 

24 The$e develo~ments have had a positive effecto At 
... 

~ the same time, however, other institutional investors hav~ 



1 succumbed to pressures to support measures that in many 

2 instances are contrary to the interests of those to whom 

3 the institutions owe a· fiduciary duty. The pressures usually 

4 have come from corporations seeking approval of anti-takeover 

5 measures, where the corporations involved have business 

6 relationships with the institutional investors who must 
. 

7 vote pension fund accounts or other fiduciary accounts on 

8 these measures. 

9 Banks and insurance companies are particularly 

10 vulnerable to such pressures but few financial institutions 

11 managing pension fund accounts are immune. Our own researc;b. 

12 indi-cates that virtually all anti-takeover measures being 

13 put to shareholder votes are passing. This is occurring 

14 even at companies with very high levels of institutional 

15 ownership. Some of the institutions involved have told us 

16 that they have supported proposals as a result of outside 

11 pressures, that they believe are contrary to the interests 

18 of those to whom they owe a fiduciary duty. 

19 Several have reported that independent voting 

20 polic~es have been watered down or discarded altogether 

21 in favor of blanket support of management. In 1985, the 

22 Senate Government Affairs Subcommittee on Oversight of 

~ Government Management began in inquiry into the role of 

~ institutional investors and the governance process, as _ 

25 a part of the review of the Labor Department's enforcement 

__ ~A.. ____ ---"--____ -". _--""'0"-----__ _ 



1 1U J.a--,::p 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

of the Employee Retirement Income Security Acto 

The Senate subcommittee's report, published in 

April of this year, should be carefully read by anyone who 

is considering accepting the New York Stock Exchange's 

position with respect to the role of institutional investo~~ 

in' the corporate governance process. 

It should i.also be noted that a decision by the 

Commission to permit the New York Stock Exchange to drop i~§ 

one share, one vote requirement i~ likely to undermine the 

ability that institutional investors have to participate 

11 effectively in the governance process. The voting process 

~ can be made to work better but it is not going to work 

13 if we abandon the one share, one vote rule. 

14 A decision by the 'Commission to approve the 

15 New York Stock Exchange rule is a decision to sanction a 

16 race for the bottom that indeed already has begun. 'The 

17 inevitable consequence will be to disenfranchise public 

18 stockholders, to 'entrench corporate managements, and to erexle 

19 public confidence in our system of corporate governance 0 

20 The question before the Commission is not solely 

21 whether it should approve or disapprove the New York Stock 

22 Exchange's proposal, but whether it should take action on 

~ its own initiative to protect the voting rights of shareholder~ 

~ Stmply to reject the Exchange's proposal without taking 

25 account of the current imbalances that exist regarding vo"titl.9' 



1 rights, and the reasons for such imbalances, is to turn a 

2 blind eye to the more fundamental questions that this 

3 proceeding raises. 

4 A two-day hearing called on short notice may be 

5 adequate to address the merits of the New York Stock Exchan~~u •. 

6 proposal, which in one form or another has been debated for 

7 almost two years. The hearing also provides an opportunity 

8 to begin deliberations regarding standards that should apply' 

9 to all securities markets. I would urge the Commission to 

10 reject this proposal and to use this opportunity as the 
- -

11 beginning, as Mr. Monks suggested, of a deeper exploration 

12 of what ought to be done to set minimum standards that would 

13 apply to all Jl\arkets .. -

14 Thank you very much. 

15 CHAIRl"1AN SHAD: Thank you, Mr. Heard. 

16 Kenneth E. Codlin, Executive Director of the 
f 

17 state of Wisconsin Investment Board. 

18 Mro Codlin? 

19 

20 

21 

22 

23 

25 



1 STATEMENT OF KENNETH Eo CODLIN, EXECUTIVE DlRE.CTOR, STATE 

2. OF WISCONSIN INVESTMENT BOARD 

3 MR. COOLIN: Thank you, Mro Chairman, members of 

4 the Commission. 

5 I'm the Executive Director of the State of Wisco~~in 

6 Investment Board. The Investment Board is an independent 

7 eight-member board of trustess that is responsible for ove~ 

8 $l~ billion of retirement assets covering over 300,000 

9 participants in the fund, and contributed to by over 4 million 

10 taxpayers and citizens of the State of Wisconsin. 

11 In a democracy, rates and responsibilities I 

U believe are inextricably linked. A strong effective democ~ati¢ 

13 system Aepends upon the responsible actions of informed 

14 citizens. This is equally true, I believe, in our system 

15 of corporate governance. In order for our system of capi-

16 talism to continue to be an engine of economic progress, 

11 I sub.nLit we must strengthen, not dilute shareholder respon~;L"" 

18 bili ties. 

19 Responsible shareholders acting through an 

20 elected, independent corporate board o£fer the best answer 

21 to the question, to whom shall corporations be accountable~ 

~ Shareholders interest, unlike customers, employees, or 

23 general members of the public, are aligned with the profit 

~ goal of the corporation. Large corporations who weaken 
• 

~ their ties to shareholders risk weakening their natural 
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1 l1nk~ge with society. 

I sU9gest it is not too extreme to believe that 

3 without strong corporate accountab±lity to shareholders as 

4 owners, the continued: existence of corporations as 1ndepend@~ 

5 profit-seeking leg~l entities may ultimately wither and 

6 d.:l.e .. 

1 While there may be defects to our present system 

8 of shareholder ownership, the .solution is to improve, not 

9 weaken ties of accountability to shareholderso The 

10 I Securities and Exchange Commission has long sought to 

11 broaden public ownership by assuring fair and open markets. 

12 I suggest that the SEC should ~e equally concerned with 
-

13 corporate democracy for the same reason. 

14 The New York Stock Exchange proposal to eliminate 

15 the rule requiring a single voting class of stock goes in 

16 the wrong directiono Yet, I am sympathetic with their 

17 competitive problems. They should not alone be forced 

18 to be the instrument protecting the one share, one vote 

19 principle. It seems to me that the question of one share, 

20 one vote is of such fundamental importance that it should 

21 be established and enforced at the Federal level for alle 

22 I am not urging excessive government action 

~ to solve problems for which shareholders must accept 

~ responsib~lity and act in their own interests, but we need 

25 some simple, enforceable rules of the road to assure the 
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preservation of corporate accountability to shareholders_ 

Furthermore, I believe that the right to vote 

in ~roportion to ownership is so fundamental that it should 

not be transferrable nor s~bject to contractual alteration 0 

We do not permit individuals to buy and sell votes for 

government office: neither should we permit the votes for 

corporate directors to be bargained away_ 

The weakness that leads us to be discussing this 

concern today I'm afraid, is that too m~y shareholders 

do not give enough attention to their responsibility as 

owners. And some corporate directors have forgotten the 

important role that shareholde~~ plaY, ~n~tead, there has 

evolved a sense of the shareholder as trader or arbitrageur 

or speculator. Far too many investors fail, in my opinion u 

to accept the inherent responsibility for corporate activity 

th~t goes with owning a s~re Qf stock. 

For ex~ple, since shareholders often pay little 

or no attention to the election of corporate board members r 

i~ it any wonder t~t directors sometimes find it difficult 

to act in shareholders' best interests, Rather than weakening 

further the corporate board accountability to shareholder~( 

l ~U9ge$t that it be strengthened 0 

If shareholders are to fulfill their proper rol~ 

as owners, then it is"fundamenta,l that the one share, one 

vote rule be maintained 4 " And if this rule is to be acco~G~d 
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the importance it deserves, the proxy question procedures 

themselves are also deserving of increased attentiono 

Will shareholders become more effective in fulfilling their 

responsibilities if given the chance? I don't know. The 

past track record is not one to suggest optimism. 

But changes are occurring. Like many imperfect 

systems, the alternatives to responsible shareholder 

ownership of corporations are even worse. I believe that 

our efforts should be devoted to strengthening shareholder 

democracy, not ~andoning it. 

CHAIRMAN SHAD: Thank you, Mr. CodlinG 

Edward J. Waitzer, representing Canadian 

Institutional Investors. 

Mr. Waitzer? 
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STATEMENT OF EDWARD J. WAlTZER, STlKEMAN, ELLIOTT, 

REPRESENTING CANADIAN INSTITUTIONAL INVESTORS 

MR. WAlTZER: Thank you, Chairman Shad, 

Commissioners" 

I'm a Canadian attorney and I'm appearing here 

on behalf of Allenvest Group Limited, which is a leading 

Canadian institutional brokerage firm, and 12 Canadian 

institutional investors who collectively manage over $51 

billion Canadian dollars, which would be about $37 billion 

American dollars of Canadian individual savings. 

And I propose to review in my oral remanks three 

fundamental points that inform the more detailed submissions 

that we have filed with the Commission. 

Firstly, corporate law is fundamentally concerned 

~ith the ,creation and internal governance of the corporation. 

In particular, the relationship of shareholders to managem€~t. 

t.t prov·ides in effect a standard form contract in which 

certain corpora~e powers have always been reserved to shar@= 

holders. I. These formalities are intended to limit managem~ntsl' 

ability: to alter unilaterally the corporation's basic 

scheme of governance, precisely the issue with which we're 

dealing today. 

Over time, new regulatory structures may well 

evolve as substitute regulatory instruments. For example g 

the refinement of fiduciary obligations applicable both to 



1 

1 corporate mana~ers and to institutional money managers, 

2· may well over time provide a new framework of checks and 

3 balances to ensure accountability within the system. 

4 The question I suggest is not wheth~r to regulate 

5 but ra~er how best to do SOe If the present system is 

6 or becomes irrelevant, it should be reformed or replaced 

7 through a deliberate policy process such as the Commissionf 

8 I hope, is embarking on today. To allow it to be developed 

9 by default would, in our vi~w, be unfortunate, particularly 

10 as it will most likely be replaced again' by default with 

11 more interventionary forms of regulationse 

12 The Canadian experience, I suggest, vividly 

13 demonstrates both of these points. As the submission review~ 

14 in Canada, the use of restricted shares in various forms 

15 has become commonplace, there was a policy review undertaken 

16 in 1980 which was reopened in 1984, and the Commission 

n decided not to intervene, partly because they came to the 
. 

18 conclusion that what had been done was difficult to undo. 

19 The other lesson from the Canadian experience is 

20 that having accepted by default the proliferation of restrictdd 

21 shares, we are now beginning to see substitute regulatory 

22 instruments emerge. For instance I the Commission unilaterally 

~ co~ferring on shareholders or classes of shareholders, vote~ 

~ that they aren't otherwise entitled to as a matter of corpo~~~e 

2.'; __ ~aw or as a tt~1'" of 
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And these substitute regulatory instruments are 

provinq often to be costlY~OnfuSinq and leadinq to con-

siderable uncertainty in'the ability of all players in the 

marketplace to regulate their affairs. We suqqest that th~ 

SEC enjoys a timely opportunity to arrest, or at least 

suspend, a troublesome development in your marketplace 

at a suaqe where that development is relatively nascento 

And to decline to ta~e that opportunity wil~, if 

the Canadian experience serves as any lesson, lead to much 

more diffi~ult policy issues in the near future. 

Thank you., 

CHAIRMAN SHAD: ·Thank you, Mr. Waitzero 
-

Edward -- is Edward Durkin here? 

VOICE: Yes .. 

CHAl?RMAN SHAD: Edward Durkin, Assistant to the 

General President of the United Brotherhood of Carpenters 

and Joiners of America. 

Mro Durkin? 
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1 STATEMENT OF EDWARD DURKIN, ASSISTANT TO THE GE~ERAL 

2 • PRESIDENT, UNITED BROTHERHOOD OF CARPENTERS AND JOINERS 

3 OF AMERICA 

4 MR. DURKIN: Good morning 0 My name' s Ed Durkin, 

5 Assistant to the General President of the United Brotherhood 

6 of carpenter~ and Joiners of America. 

7 The Carpenters Union represents 700,000 members 

8 in the construction wood products and allied industries. 

9 Our members are participants in Taft-Hartley pension funds 
. 

10 and welfare plans with assets of over $7 billion, and as su~b 

11 are major holders of co~porate securities. 

. . 12 We appreciate the opportunity the Commission has 

13 afforded us to participate in these hearings. 

14 We feel it is imperative to voice our views on 

15 the one share, one vote issue, as well as on the broader 

16 issues which give rise to the discussions today. We strongly 
. 

17 urge the Commission to require the New York Stock Exchange 

18 to retain its one share, 'one vote rule. It is clear that 

19 the increasing pressure to modify the vote is a reaction to 

20 hostile takeovers, but are hostile takeovers caused by 

21 equal voting rights? 

22 We suggest that if anything the increasing numbe~ 

23 of takeovers is caused by unchecked mismanagement, a probl~m 
I 

24 that will only be worsened by leaving management less 

ni.senfranchising '. 
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·1 shareholders would be the worst possible attempt to remedy 

2· the takeover epidemic. 

3 All too often, the loudest voices raised in these 

4 debates are those of the competing sides sin the intracorpo~~t~ 

5 struggle for control~ On the one side of the debate are 

6 the corpor-ate raiders whose caQse is championed by T, Boon~ 

7 Pickens. His self-styled Un~ted Shareholders of ~e~ica 

8 whi.ch claims to be tbe "champion of 47 million. small share 

9 holders," is out to make the regulatory environment safer 

10 for corporate raidinq. 

11 On the other side are corporate execut±ves~ The 

U self-~ppointed protectors of workers, communities, and other 

13 corporate constituencies\ While these chief executive offi~~rF 

14 blast the greed of corporate raiders, they protect thernselv~~ 

15 with lucrative parachutes, pay green mail, and adopt poison· 

16 pill provisions without seeking shareholder approval. 

17 We axe here to advocate a third and different vi~w 

18 of corporate voting rights, corporate accountability in tak€= 

19 ov~s. This view represents the ~nterests of millions of 

20 working a.mericans who have dual interests as emplo~es .. who~~ 

21 liveli~ods are threatened by speculative and nonproductive 

22 takeovers, and as shareholders whose rights and retirement 

~ income arce being eroded by entrenched and often inept manag~= 

24 mente 

~ We bel "eve that our dual interests recresents a 
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1 general public interest that justifiably demands regulatory 

2· restrictions on certain takeover activities, and reforms to 

3 enhance the accountability of corporate managements. The 

4 first step.to reinvigorating the corporate governance proce~~ 

5 would be ·for Congress to take immediate action to curb a 

6 variety of speculative and abusive devices, including junk 

7 bond financing of takeovers and green mail payments. 

8 The second step calls for a longer term preventive 

9 approach to mismanagement and it would begin with the SEC 

10 extending the rule of one share, one vote to all securities 

11 exchanges. The SEC should not stop there. So-called share= 

12 bolder democracy has become a euphemism for a proxy v9ting 

13 system that is a democratic as Soviet-styled elections. 

14 The voters receive a ballot listing only one slate 

15 of candidates. Short of buying the company, or at least 

16 creating a credible threat to do so, the system provides 

17 no way to monitor and correct mismanagement on a widespread 
. 

18 regular and continuing basis. In the absence of an effectiv€ 

19 system of industrial democracy, raiding has become our only 

20 industrial policy. 
, 

21 The SEC has the authority and the responsibility 

22 to establish minimum standards for the corporate governance 

~ process, designed to ensure that corporate boards are truly 

24 independent overseers of management and represent the 
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Shareholders should have an equal ability to 

nominate directors. 'All eligible candidates should have 

equal access to the issuers proxy statement. A secret pr~xy 

ballot would reduce the voting pressures experienced by 

institutional fund managers and employee shareholders opposin' 

incumbent management. Shareholders should also have easi@r 

access to management's proxy solicitation documents, so ~~ 

to bring a wider range of important corporate policies to . . . 

a vote of the owners. 

We believe that allowing any unequal voting rights 

schemes would adversely affect the productivity and the 

competitiveness of the American economy_ While we do suppo~t 

regulatory restrictions on speculative 'takeover activity, 

defenses based on derrogating shareholder rights are 

the worst possible means to do so. In too many cases, th~ 

effect would be to completely sever ownership from control e 

leavinq incumbent manaqement permanently entrenched and 

unaccountable to the majority of shareholders. 

Thank you. 

CHAIRMAN SHAD: Thank you, Mr 0 Durkin. 

We'll now go around the table with the Commissi~ner~ 

and might I suggest that we limit our questions to one or 

two of the panelists rather than polling the entire panel, 

unless that you'd like to do so through a show of hands. 

But obviously, if we go through nine different participant~Q 

. 
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on each question, we'll run out of time before all of us 

have had an opportunity to raise questions. 

I'd like to direct my question to Mro Goldin and 

or MrG Monks, whichever would like to take it. 

The arguments that we've heard over the past 

yesterday and today, so far, have pointed out that management 

controls the proxy machinery ,and that a majority ,vote, 

they have the resources of the company itself to get a 

majority to support, the majority of the public shareholders 

to support recapitalization somewhat, not that that COUldn't 

and does, perhaps, disenfranchise the other 49 percent of 

the shareholders that might oppose such a capitalization, 

recapitalizationo 

Others have pointed out that those companies that 

went public in the first place with an AB capitalization, 

no one had to buy their shares, they offered non~voting 

stock to the public, and if the public wanted to buy it, 

they were privileged to. It wasn't coercive. They didn't 

have to buy it. Some of you've gone further and said, welle 

why shouldn't companies, right now, even though they went 

public with a one share one vote capitalization, why shouldn~t 

they be permitted to do public offe~ings of non-voting 

stocks. Nobody has to buy 'it. 

It's not coercive, Others have gone even further 

and said, well, then why they shouldn't be permitted to do 
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1 exchange offers to the company's shareholders, offering 

2. them the opportunity to exchange their voting shares for 

3 non-voting shares,wh1~h have other attractions and what~notQ 

4 . You can see that the variat~ons could go on and 

5 in fact some ot these variations wo~ld give an opportunity 

6 to buy· lout or exchange. out the vast majority of shareholde~~1 

7 again, achieving the same problems that some are concerned 

8 about. 

9 Tossiri9·on~ final piece on this overview scenario~ 

10 and tbat is the point that has been made by Mr .. l-1acklin 

11 Qf the NA~D that they don't require one sha.re, one vote 0 

U ~ll those 'companies are privileged to recapitalize but 
. 

13 only five percent of them "have adopted a other than a one 

14 share one vote capitalization, so they've had all this 

15 time, years, to do so, but there hasnat been as some have 

16 expres$ed the concern, an avalanche of companies going to 

17 this A, S type capitalization. 

18 Mr. Goldin or Mrq Monks, which of you, or both, 

19 if you care to respond? 

20 loUt. GOLDIN : ~ q Chairman, I think there are 

21 several answera to ~ complex and .useful question. On the 

22 last point, we live in a world of fashion that obtains 

~ in .corporate finance hardly less than it does in clothing 

M ot in music. The fact that corporations have not today in 

• 
~ any sizeable number rushed to recapitalization to mult~ple 
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classes of common stock, should not blind us to the forces 

which are now impelling resort to that approach increasingly. 

And the likelihood is that if the last bulwark, which is 

the New York Stock Exchange, were to be relieved of its 

long-standing, its 60 year old commitment, to one share, one 

vote, that we would in fact see a rush to multiple capitali~~9 

tion or to multiple classes of stock. 

Indeed, many companies, as all of us know, move 

from one forum to another, with the u~timate listing being 

on the New York Stock Exchange, and unqu~stionably although 

I know of no empirical study which has established the facto 

companies have organized themse~ves and positioned them

selves as. they've grown and matured ultimately to be eligible 

for listing on the New York Stock Exchange and no character= 

istic of their structure is more fundamental than multiple 

classes of $tock and the right to voteo 

Second, I regard the formulation that you offered 

quoting others, as not aissimilat.to Jean ·ValJean, the: 

rich and the poor alike can sleep under bridges, the 

"argument being made that shareholders are free to do as 

they wish and if they don't want to participate in the kind 

of capitalizations ~at it is now proposed to offer them as 

a practical matter increasingly, they need not. 

I represent, as I indicated in my prepared remark~( 

a trust which invests in 1300 different American companieso 
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I We are, as increasingly large institutions are, effectively 

2. investors in the American econo~y. We require large 

3 capitalization situations. It is no relief to us to tell ~~ 

4 that as those large capitalization situations increasingly 

5 find attractive, issuance of multiple classes of stock, 

6 that we can simply look elsewhere. 

7 The fact of the matter is that we need to look 

8 where the opportunities are that are commensurate wi~h our 

9 structure and organization. And that means that we have 

10 r~latively few options from a broad standpoint. 

11 Third and lastly, I think it important to under-

12 stand that while the analogy to political structure is 

13 unquestion~ly imperfect, it is in certain fundamental 

14 respects, useful. Publicly owned corporations are a fundam~n= 

15 tal instrument of American society. They ought to be 

16 recognized as vehicles that have an impact on the community 

17 at large. We either accept that it is ~portant and useful 

18 as a fundamental value to require the corporations which 

19 are publicly owned adhere to certain fundamental incidences 

20 of democracy, or we do not. 

21 And if we do, as I believe we should and as I think 

22 the strong thrust of American corporate governance vindicates~ 

23 there is no incident which is more fundamental to corporate 

24 democracy than a proportionate right to vote. If we abrid9~ 

25 that, or allow it to be abridged, if we abrogate commitment tO I 



1 it, we will change something very fundamentally I, think ~@t 
/ 

to the good. And to say that shareholders have the right 

3 to surrender that value is akin as I've had occasion to 

say to this Commission before, again to use an imperfect 

analogy, to arguing that since we' all control ourselves 

6 and should have the right to do so in a free and democra~i~ 

society, why have a 13th amendment. Why not allow us to 

8 se~l ourselves into involuntary servitudeo 

9 The answer is that any qeneration of shareholders 

10 any day of shareholders are not only holders for themselves, 

11 but also in a sense are quasi-fiduciaries for the succeedinq 

12 generation o~ shareholders, and therefore it is respecting 

13 the most fundamental of all incidences of corporate 

14 democracy that even shareholders should be precluded from 

15 compromising what is most basic, most fundamental to the 

16 concept of corporate demo~racYG 

17 CHAIRMAN SHAD: In view of that fulsome response u 

18 I th1nk I better give the other Commissioners the opportunity 

19 to --

20 MR. GOLDIN: It was a fulsome question, Mr 0 Chaigmanl. 

21 CHAIRMAN SHAD: Yes, thank YOU Q 

22 MR. MONKS: Mr. Chairman, could I comment for one 

23 minute? 

24 CHAIRMAN SHAD: One minute? I can count that long. 

25 MR~ MONKS: I'd simply, in an effort to deal 
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1 with your very comprehensive question which was so ably don® 

2 on my right, it seems to me that the Commission has got to 

3 be terribly allergic to the notion of solution by regulatio~Q 

4 because of the situation that the United States is only 

5 one of a number of financing markets and the possibility of 
. 

6 unintended consequenceso 

7 It seems to me that all of the witnesses that you o\r~ 

8 heard both yesterday and today, have in one form or another 

9 told you that the free market, the efficient market in voting 

10 does not exist. That shareholder voting is not indicative 
. 

11 of anything. Therefore, respectfiully, I think the need is 

'. J.2 to turn to how can the voting process be made to be meaningfullo 

13 -CHAIRMAN SHAD: Thank you, Mr. Monks .. 

. 14 Commissioner Cox? 

15 COMMISSIONER COX: My question really follows 

16 directly on Mr. Monks' last statement.. Because I've been 

17 quite taken by the criticism that was offered yesterday 

18 of the voting 'process in corporations, and then again this 

19 morning, both Mr. Monks and Mr. Heard suggested that the 

20 way shareholder voting works would not. be useful for an 

21 expression of shareholder will on altering voting rights 

22 and in fact you were more critical and suggested that it 

23 went much further than that, and suggested a broader range 

24 examination of the problem. 

25 But I wanted to ask both of you, Mr~ Monks and Mro 
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Heard, yesterday we heard the voting problems put in the t~gm 

of the well-known collect~v~~ction problem, and so forth 

which to the best of my recollection· has been applied to 

any kind of public ~choice-type of problem where there's 

voting. 

So is what we have here really different because 

its in a corporation, than any kind of a voting problem wh~ther 

its a political decision or other types of.decisions that . 
are made with voting, so is it peculiar to this and the 

proposal suggested by the New York Stock Exchange, the ' ..... 

narrowest part of what we're considering today, or is it 

really much broader whenev~r you have a voting decision as 

compared to voluntary exchange and that kind of situation? 

MR. MONKS: Commissioner Cox, I think there's a == 

oh, excuse me, Jim. 

MR. HEARD: No, go ahead. 

MR. MONKS: I think there's a useful uniqueness 

to the situation that we're now confronting. That uniquen~s~ 

is that many shareholders, increasing number of shareholde~~ 

are fiduciaries, and as trustees they have a legal obligation. 

B~cause they have a legal obligation to a discrete group 

of ben,eficiaries, their duty can be enforced to them 

individually. And it is therefore a question of trying to 

make more fiduciaries think the way Ned Johnson spoke earli~r. 

The difficulties are relatively pedestrian. Nobody 
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1 gets paid for voting~ n~body's trained to vote. I've never 

2 known a money manager in the history of money management 

3 to get new business because they were good voters. And all 

4 you get if you are a conscientious voter is a certain level 

5 of notoriety which is very apt to get you put out of the cl~bt 

6 We thus have a set of negative incentives for 

7 fiduciaries to do what they are legaliy obligated to do. 

8 TO,my way of ~nking, it is possible to deal with this 

9 particular voting problem in terms of creating a structure 

10 within which fiduciaries not only can do their duty, are 

11 encouraged to do their dutyo And the way in which to do thi~ 

~ 12 I think with respect to the last speaker is my having publi~ 

13 disclosure of voting. 

~ 14 Because if a beneficiary does not know how his 

15 trustee voted, he has no way of being able 'to know whether 

16 his trustee was faithful to his trust. If a trustee in voting 

17 f~ithfully can be competed against by less reputable fi-

18 duciaries who say, we don't feel we have to vote against 

19 that anti takeover provision, he has a negative incentive. 

20 It occurs to me, therefore, that in the area of 

21 trying to remove market constraints from the fiduciary voting 

22 process, that there is a way of Idealing with this problem 
~ 

23 helpfully. 

24 COMMISSIONER COX: Go ahead, Mr. Heard. 

25 MR. HEARD: Let me speak more to the problem 
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.1 than the solution. One of the things that we do every yea~ 

20 and that we've been doing for about 4 or 5 years, is surveyiftg 

3 institutional investors, our own clients and other institu= 

4 tions, about their voting policies and their voting practices 

5 on corporate governance and shareholder rights questions. 

6· We also interview people in connection with thes® 

7 surveys and over the years within a number of institutions 

8 we.'ve built up a certain rapport and tr~st with people 0 

9 I have brought with me today our two most recent 

10 surveys which some of you on the Commission may have seeno 

11 I I d like to submit them for the record here today, if I ccmJ.e. r 

U and be glad to furnish additional copieso What these surv~y~ 

13 say and what our testimony to two congressional committees 

14 within the past year and a half, have said and what we hav~ 

15 learned in talking to people in financial institutions, 

16 bank trust departments and insurance companies, particularl~, 

17 but also other financial institutions that are fiduciaries v 

- . 
18 is that they do come under a considerable amount of pressub~ 

19 from their own clien ts , from would-be clients to vote 

20 ~or any takeover measures which many of the fiduciaries know 

21 or certainly feel in their gut, are contrary to the intere~~s 

~ of those to whom they owe a fiduciary responsibility. 

~ For the reasons that Bob Monks has given, some 

~ institutions are approving proposals that they know are 

25 not in the best interests of those to who~ they owe a 
• 
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fiduciary responsibility. Some have changed their policies 

altogether to support proposals that they used to oppose, 

and the only real reason for their having done so is because 

they've gotten pressure from their own clients or expect 

that they might lose businessD 

There's a sense here too, I should say, that noboQyO$ 

really watching. You go in and talk to people in financial 

institutions about their voting policies, and they know, 

particularly if they're managing ERISA money, which many of 

them are, they know what their fiduciary responsibilities 

are, but they also know that nobody has ever been prosecuted 

by the labor Department or anybody else as far as we've been 

able to tell, for violating those voting standards on the 

hundreds and hundreds and hundreds of measures that have com~ 

to a vote. 

So there's a sense that nobody's watching, whateve~ 

harm they may be doing is inchoate in the meantime, the 

benefits of getting o~ retaining business are clear and 

the pressures are here, and that's leading the people to 

vote in a way that really calls into question I think whethe~ 

the integrity of the process as we now have it really is 

there. And I think what we ought to be thinking about here 

is how to strengthen the process, as many of us have said. 

I can certainly tell you that if you approve this 

New York-Stock Exchange proposal and permit one share, one 
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vote, and then the 'American Exchange comes in with its prop©se~ 

change, and then others come in, the Pacific Exchange, youV~~ 

going to see a proliferation,of these dual class plans and 

proxy statements within the next year or so, and you're 

going to see lots of them being approved, and you're goinq 

to see financial institutions voting for things in some ca~e~ 

that they know they really shouldn't be voting for. 

COMMISSIONER COX: But if I could jU$t ask for 

a little clarification on that, how do you determine that 

there will be a rush t~ut these plans into place when 

there hasn't yet been a rush with the opportunities that 

are available for NASDAQ companies and AMEX companies as 

currently. 

MR. HEARD: There are now 29 companies I believe g 

as Mro Phelan, on the New York Stock Exchange that have 

gone through this process or are about to do so, I'd ask yo~ 

how many more do you think, Chair.man Cox, really want it? 

Why is the Exchange here asking for this rule proposal if 

they thought it was only 20 companies they were going to 

lose. I In view of Mr. Phelan's very strong views on the 

subject, it seems to me they'd be willing to lose 20 listiligs, 

bllt I think they know and we 5.l'lould all realize that more 

is at stake here than just tbose 20 listings or 29 listing~c 

COMMISSIONER COX: Thank you. 

CHAIRMAN SHAD: We may be able to come back to thi~ 
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1 area, or some of the other Commissioners may address it. 

2· Commissioner Peters? 

3 COMMISSIONER PETERS: Thank you, Mr" Chairman. 

" I'm really sorely tempted to pursue the questioni~~ 

5 initiated by you and Commissioner Cox, since the responses 

" 6 ~ 
are very articulate and eloquento Mr. Goldin's literary 

7 illusions and all, but 1 0m going to force myself to come 

8 down back to mundane and direct my question to Mr. Waitzer 

9 who made a point that apparently illustrates one repeated 

10 continually yesterday by members of our panel, that if we 

11 were to approve the New York Stock Exchange rule proposal, 

12 the result would be a radical change in our econGmy and 

13 the way corporate America operates. 

1. And thus the fear was expressed that it would 

15 invite and indeed provoke governmental intervention: trans-

16 late -- interference, in our capitalistic system as it now 

17 exists. So I would ask you, Mr. Waitzer, with your 

18 experience 'in Canada and what you describe as a proliferati~~ 

19 of A,B capitalization capital structures, to elaborate a 

20 little bit on the rapidity with which that phenomena occurre~ 

21 and identify for us some of the circumstances that in your 

22 observance provoked the government to intervene and what 

23 the ramifica tions-' were, for example, when the government 

24 granted a vote where none had been available to the sharehold@~ 

25 either by corporate contract, or otherwise. 
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1 MRa WAlTZER: In Canada, as you'll see in my 

2· submission, there are a number of things that distinguish 

3 the Canadian economy and the Canadian capital markets from 

4 those here, and one of them is a level of concentration th~t 

5 doesn't exist here. And because of that, the issues are 

6 slightly different, but restrictea shares have been a fixt~~~ 

7 of the marketplace for various reasons, including regulato~y 

8 reasons for a long time. 

9 There's no question that once the flecurities 

10 Commission and the Major Exchange reviewed the efficacy of 

11 that_~ituation and decided not to do anything about it, th@b~ 

U was a rapid prolifera~ion of utilization. In effect, a 

13 seal of approval had been put on the measures and they 

14 were used for very different purposes and prol.ifera ted rapidlyl. 

15 The kinds of and as I, just by way of background f 

16 as I said as well, what you're doing or interfering with 

11 or unilaterally amending a standard form contract that 

18 corporation law is that is designed to facilitate the mark~t 

19 place. The kinds of situations that we've seen develop 

20 in Canada with the proliferation of non-voting shares, are 

21 let me give you two examples: 

~ One is in numerous instances since 1980, the 

~ Securities Commissions have as a matter of policy rather than 

~ as a matter of law, imposed voting rights, often voting right~ 
, 

~ as a class of majority or minority voting rights, in respo~~e 
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to tran~actions where there ~s eithe~ public ou~age or 

where it was clear that there was some element of related 

party dealings, i.e, the interests of man~gement or the 

interests of the controlling shareholder were different th~ 

those-of tne minority shareholder_. 

~- - -The difficulty with doing t~t of course 1s that 

it makes it very difficult to plan, bec~use you don't know 

when the commiasion is go~ng to respond, or when a stock 

exchange is going to respond by imposing these vot~ng 

requj.ren)ents so it lends considerable unce;r.tainty to the 

marketplace .. 

A more recent ex~ple, ·in f~ct an example in respect 

of which the Ontario Securities commission is hold~ng public 

hearings tomorrow, is a situation where a company which adopt~~ 

so-called protective provisions as part of a capital reorgani~ 

zation to introduce restricted shares, is now ~n the proces~ 

of having control passed from the original family ownership 

group to an acquireror and the transaction has been structu~~d 

so as to avoid what everyone thought was the purpose and 

effect of the protective provisions. 

In other wQrds, Qontrol is passing with the premi~m 

being kept by the controlling shareholders, and not being 

shared, and the vo.ting structure being maintained intact~ 

In ~es~onse to that again the Commission has called hearinqs~ 

has indicated that it might unilaterally cease trading in 
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the shares and thereby prevent the transaction from proceedifi9~ 

There's little question, given the response from the 

institutional investors, including a full page ad in 

yesterday'-s major newspaper _in Canada, that if the Commission 

doesn't intervene, it will become the subject of lengthy 

and expensive litigation. 

The removal of certainty and the ad hoc imposition 

of substitute regulatory instruments without any overall 

framework is in my view a very poor way to regulate, a very 

10 costly way to regulate for the markets as a whole. Those 

11 are two examples and I could gi ve you many more that have 

U occurred within the la$t four years in Canadao 

13 COMMISSIONER PE1ERS: I think we'll wait for the 

14 many more. 

15 CHAIRMAN SHAD: Thank you, Commissioner Peters. 

16 COMMISSIONER PETERS: Thank you .. 

17 CHAIRMAN SHAD: Commissioner ~rundfest? 

18 COMMISSIONER GRUNDFEST: Thank you, Chairman. 

19 I'd like to begin by calibrating my dollar meter over here Q 

20 Ms, ~shall, how many dollars have you got under management 

21 ~ California? 

22 MS. MARSHALL: Market value of approximately $40 .. 
23 b.ill~on~ 

24 COMMISS~ONER GRUNDFEST: $40 billion. 

25 Mr. Machold, you've got $21 billion, is that right? 
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COMMISSIONER GRONDFES'l'; Mr. Goldin? 

MR. GOLDIN: $29 billion. 

COMMISSIONER GRUNDFES'l': $2g billion o All right. 

Mr, Johnson? 

CHAlRMAN SHAD: I think you've used up your pollQ 

(l.,aughter} 

COMMISSIONER GRONDFES'l': Mr. John$on, you've got 

$65 billion. Mr. Waltzer, you've got $37 billion U,S. 

Mr. Codlin, you're at $16 billion, and Mr. Durk1n, you're 

the lightweight at $1 billiono 

q,aughter} 

MRe DURKIN: But Commissioner, our members are 

represented in every one of the pens~on plans testifying 

here today .. 

(Laughter) 

CO~SSIONER GRUNDFE$T: I ~9ree, But your $7 

billion lsn't included with the others, all right" so you're 

the youngster at $7 billion, okay? 

Now, I'm just running down these numbers quickly 

over here and I get $215 billion.is sitting at that table. 

Have I left out anybody wbo directly manages 
": 

any funds, by the way? 

CHAIRMAN SHAD: For roughly, thatis good enough. 

~- COMMISSIONER GRUNDFEST: Okay. I don't know about 



1 anybody else at the Commission, but I don'~ think I've ev@~ 

2. looked at $215 billion before. We have enough money repre= 

3 sen ted at this table today roughly to fund the national 

4 deficit for a year, all right. 

5 Now, --

6 MR. GOLDIN: Don't say it too loud, Commissionerc 

7 or there'll be people who'll try to take it away for that 

8 purpose. 

9 
• 

COMMISSIONER GRUNDFEST: They're sitting right 

10 over there. Let's face it, Boone Pickens is a piker compared 

11 to you guys. All right, at $215 billion, you could, without 

U raising any junk bond financing or anything, finance 21 take~ 

13 overs, hostile, at $10 billion,apiece. It's curious from 

14 my perspect.i ve I think to say the I.least that a group of 

15 managers that has $215 billion of assets under control appe~bS 

16 to be before us almost as a group of supplicants beseeching 

17 protection from someone else Q 

18 I find it quite fascinating to see so much money 

19 asking for so much protection, particularly in our system. 

20 NOW, that raises two questions in my mind. One,to what 

21 extent does the situation that we see here before us today 

22 to what. 'extent is that 5i tuation at least partially a result 

~ of your own actions, or a result of your own inactions in 

~ the sense that you haven't actively taken the steps that 

25 perhaps you should have for many years to protect the value 
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1 of your own franchise? 

2· And in part I suspect that the system may also 

3 be to blame, creating the kind of situation where the manage~~ 

" 
of $215 billion of assets feel a real need to seek government 

. 
5 p~otection from the companies in which they are investing 

6 and aren't able to use some other mechanisms of self-help 

7 and the like. 

8 Lord knows, if there was a group of corpo~ate 

9 raiders out there that had $215 billion unde"r control, I 

10 suspect that we would see lots of people up in arms over the 

11 implications of that kin~ of an aggregation of capital 

12 in the:~ands of a small group of investors. 

13 Thau's by way of an introduction. NOW, let me 

14 get down to a little bit of the nitty and the gritty over 

15 here. 

16 8y $how of h~nds, how many of you own bonds? 

17 . Hew many of those of you with, w~th -- is there anybody 

18 who controls investments that doesn't have bonds? The 

19 last I looked the majority of bond investments in the United 

20 State$-are non-voting. Why do any of you own bonds? 

21 Mrf/ Machald? 

22 $. l-iACHOLD: A bond is a contract and it's a very 

23 
complicated contract and the form of the contract is sanctioliea~ 

24 There's uniform protection in there for trustees and others c 

25 There's a promise to pay; there is a promise to make maturityq 
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1 COMMISSIONER GRUNDFEST: Oh, yes, that's right. 

2. MR. MACHOLD: The owner of that bond receives 

3 a contract which is far more explicit than is the case with 

" common stock .. 

5 COMMISSIONER GRUNDFEST: That's right. 

6 MR .. MACHOLD: Now, we have a contract with common . 
7 stock as well and that contract is very simply stated and 

8 it'. s uniform which is one share ,one vote 0 Together wi th 

9 cer.uain rights of liquidation and so forth that are provided 

10 by lawo If one were to eliminate the one share, one vote, 

11 we are~~w in a situation where owners like ourselves would 

12 demand another contract. We are not going to sit without 

13 a contract 0 

14 Because that's simply waiting there for a few cr~~g 

15 to come off the table. That contract is going to be every bit 

16 as c~plex, of necessity, to assure same form of repayment, 

17 as is the case with bond contractso And my neighbor next t~ 

18 me was .desc~ibing what .happens. We'v.e seen~it 1nthese 

19 markets here~ The Gener~l Metors E is a very complex contx@etp 

20 very few normal shareholders would understand how that work~ 

21 witn the p~t features in itt you see. 

22 And what will h~ppen if we abandon this rule is 

23 that there will be a proliferation of contracts, oddly worded, 

24 curiously stated, ambiguous in their terms, all designed to 

25 protect the people who ar.e.the authors of those contracts g 

... 
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1 And as my Canadian friend has observed, that will end up in 

2· a great deal of litigation. Right after this meeting, a 

3 group of us are going to meet with some of the people from 

4 General Motors, and that will be the subject of the discussiofi~ 

5 I think to think of a stock as something which is 

6 comparable to a bond, yes, it is, but that's because there 

7 is the most solid of all contracts, there is accountability_ 

8 In·the absence of that accountability, those of us who are 

9 going to' be involved in this are going to a!k for a much more 

10 complex contract. 

11 COMMISSIONER GRUNDFEST: Is there anyone else 

- 12 who wants to follow up? Ms 0 Marshall? 

.. 13 MS. MARSHALL: Yes 0 I would like to say that 

- 14 $215 billion or so, probably only $100 billion or something 

15 is in equity holdings which is what we're discussing today 0 

16 The equilly· ~aapital markets are well over a trillion dollars e 

U and in fact, corporate managements who are most interested 

18 in entrenching themselves through their pension funds cont~ol 

19 more than the public funds control in terms of equity owner"" 

20 ship in the United States. 

21 So that if we get into a simple confrontation ov~r 

22 this, we will lose~on the numbers. I would suggest that the 

23 $200 billion .is "a misleading statistic. 

24 COMMISSIONER GRUNDFEST: But it still suggests th~t 

25 there's a certain amount of muscle at the table. 



1 MR. MACHOLD: Bu t we don't have the ability to u,~@ 

2. that muscle. We can't hire a PAC. We are public funds th~~ 

3 are supposed to be devoid of political interference. There 

4 are hundreds of conflicts that we could subject ourselves 

5 to, and this is one the very nature of fiduciary law requib~ 

6 that we cannot involve ourselves with. 

7 Now, I would bet that all of the people at these 

8 tables have consistently voted against anti takeover type 

9 repellents. If we had a show of hands here, I would suspe~t 

10 every hand would go up_ B~t we don't have the relative 

11 power on account of the very large amounts of holdings that 

U are elsewhere. 

13 MR. MONKS: Commissioner', I think it might be 

14 interesting to consider the testimony that we submitted 

15. by your former employee, John Pound. That what John, in 

16 analyzing 100 proxy contests in the last five years, 
• 

17 ascertained was that institional investors are approximately 

18 one-half as likely to oppose management as individuals. 

19 And wi thout any perjorative connotation, I L"link that that 

20 phenomena is something worth observing. 

21 I would suggest to you that my experience in the 

22 area while not comprehensive is extensive. And that I would 

~ suggest to you that maybe the $210 million you're looking 

24 at is all the institutional investors who vote conscientiou§ly 
I 

25 and in f'avor of their beneficiaries interests 0 

Acme ReDortina ComDanv 
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1 CHAIRMAN SaAD: Commissioner G~undfest, can we 

2· move on and come back around if there is time? 

3 COMMISSIONER GaUNDFEST: Certainly. 

4 CHAIRMAN SHAD: Thank you .. 

5 All right, Commissioner Fleischman? 

6 COMMISSIONER FLEISCHMAN: Actually, I 'm going. to 

7 q1ve each of you who had his h~nd or h~r ~nd raised just 
o • 

8 then the QJ?portuni t¥ to 9i ve your answer, because II-m going 

9 to follow directly on Commissioner Grundfest's question, 

10. In the material that Mr. Monks was kind enough to 

11 sub~ t, there "s a lengthy discussion of the new shareholder" 

12 and I would venture to ~ay that everyone represented at this 

13 table who actually does vote and the advisors who are repre~ 

14 sented at the table actually fall into that category. 

15 In the summation of- the particular portion of 

16 the mate~ial, ~. MQnks concludes that these new shareholders 

17 have the nece~~ary financial and legal expertise to unders'tru:1dl. 

18 the costs, benefits and mEans of voting: they face signfic8nt 

19 costs if they chose to sell, rather than vote, and reinvest u 

20 and they ha.ve ~ clear legal l1abi1ity if they fail to act 

21 tn th~ir beneficia4ies' be$t tnterests, 

22 The ultimate conclusion is that these funds will 

23 act rationally and in their own interests and will be acting 

24 ~n precisely the energeti~ and informed way that has been 

25 ant1cipated heretofore. 
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1 That's perhaps just another way of saying what 

2. Mr. Goldin. said earlier in his oral presentation, that the 

3 funds, at least those represented at this table, can and 

4 will protect themselves if given the opportunity. The 

5 particular rule submission that is before us gives share-

6 holders and the institutional shareholders, the opportunity 

7 to protect themselves. 

8 lihy, if any of you will answer, do not the new 

9 $hareholders as represented here have. exactly the opportunity 

10 that Mr. Goldin and Mr. Monks say is necessary? 
o 

11 MRo GOLDIN: Commissioner, if I may be permitted 

U to venture a brief attempt at an answer. As all of us 

13 recognize, new shareholders or old, the pressures that exis~ 

14 in this area are not unidimensional. The tides don't all 

15 flow in one direction. 

16 Even institutional shareholders may havea short 

17 term incentive in given situations and we could flush out 

18 what those situations might be if you chose, to surrender th@i~ 

19 longer term perpsective as to what was in the best interest~ 

20 of the economy and the best interests of a particular situ~tiqn 

21 even ultimately in their best interests as institutional 

22 shareholders, in exchange for the short term advantage that 
~ 

23 management skillfully offers in order to induce share~olde~~ 

24 at any given point in time to surrender for what I would 

25 disparagingly dismiss as a small portion of porridge, somethi~g 
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1 very funaamental in corporate democracy. ' 

2. So the fact that we repres~ institutions which 

3 are able to protect themselves, which have a broader perspp-c= 

4 tive, which are more enlightened, which are better calculat~~ 

5 to participate in the franchise that companies offer, which 

6 may willingly step forward and surrender the birth right 

7 that one share, one vote represents, should not induce 

8 th~s Commission to go along with the proposal that the barrie~ 

9 that would inhibit that surrender be removed. 

10 I said to you in my prepared remarks that we don't 

11 wish to b~ protected from ourselves, but we want to have the 

U right to act. But I also said that .there are certain 

13 fundamental basic characteristics of the corporate landscape 

14 that inure to the concept of corporate democracy which are 

15 so fundamental they shouldn't be ,permitted to be abridged 

16 even by one generation of shareholders; that we should consid@~ 

17 the shareholder of today as a custodian, in addition to being 

18 someone that acts in his or her own self interest. 

19 And so the short answer is that even though we 

20 can protect ourselves, because the pressures are complex 

21 and mixed, we should be required to retain certain fundamental 

END T2 22 values and not to compromise them. 
~ 

~ CO~~ISSIONER FLEISCHMAN: Ms. MarShall? 

~ MSo MARSHALL: I feel that we are at a serious 

~ disadvantage in protecting ourselves. I personally have 
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1 been ',involved in several proxy sol,icitations where we came 

2· very close to defeating management proposals on antitakeove~ 

3 measures where management succeeded in 51 percent. Management 

" 
5 

was able to use corto~ate resources which I considered partly 

mine, the part that didn't vote from the 49 percent, to sol!~i~ 

6 shareholders. 'They had the lists of shareholders; they could 

7 see the proxy votes. 

8 When I asked the company what the outcome of the 

9 vote was, they said we won. And I said, well what does that 

10 mean, and I said, can you tell me what percentage of the 

11 votes,were. And they said, well, we don't have to file it 
A. . 

U until we file our next SEC filing. It took them a week to 

13 figure-out whether they could even disclose their vote 'to me o 

14 Now, I don't consider ~t responsible corporate 

15 response to shareholders and I think we're seriously dis-

16 advantlaged. I'm very much in favor of having the voting 

17 process streamlined and clarified and made more equitable 

18 for all the participants. ' 

19 MR. DURKIN': Commissioner? What's interesting 

20 is $215 billion here at this table, but whose not here? 

21 The corporate pension funds aren't here; okay. You talk 

22 about $215 billion, that's not 215 billion dollars of powere 
At 

~ The power is the voting rights, and I am speaking as a priv~tJ 
" 

~ pension fund. The other pension funds here are public 

~ pensiom funds. The workers, the new shareholder is the 
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1 workers, the sanitation workers, the city teacher, itOs 

2. the carpenterm They are not exercising the power that goes 

3 with that $215 billion. Who is exercising it? 

4 It's the Merrill Lynch, it's the Shearson Lehman~ 

5 who are voting, okay, voting in.contests which quite frankly 

6 often times they fe~l'coerced in, are they going to lose 

7 underwrit~nq business, are they going to lose credit busine~~. 
. 

8 We. conducted a proxy solicitation on corporate governance 

9 issues with the Fortune 500 company_. 

10 We aske4 for an expansion of the board of directog~ 

11 to include independents. We asked for management director~ 

~ 

U off the compensation committee, okay. We got 12 percent 

13 of the vote; a union got 12 percent of the vote in a proxy 

14 contest. 

15 In talking orally with the trust -- not the trust~~s 

16 but with the funds that voted that stock in favor of us, 

17 I will submit that two-thirds of them, and that was the 

18 institutional vote, had no idea whatsoever what they were 

19 voting. - And I think who voted was the Secretary who happen®Q 

20 to have the stamp in her hand at that time when the proxy 

21 came through the door. 

22 It's an amazing system out there 0 The power has 
~ 

~ been stripped fr~m the ownership interests, and it's been 

~ stripped, and all we're asking for is not rules to protect 

~ ourselves~-Just minimal standards. We have, we're,part 
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1 of the problem here. As Mr" Monks indicated, we haven v t. 

2. told our trustees, we haven't monitored their voting per-

3 formance. We need to do that 0 But there needs to be some 

4 minimal standards, l~e a private or a secret ballot. 

5 No funds going to go out there when they think 

6 they' ref {going to jeopardize investment business, underwrit;,~,n9' 

7 business, credit business, and take a stand against corpor~te 

8 management, ~nd unfortunately, there hasn't been any check~ 

9 an~ balances there from our end of it, quite frankly~ 

10 So the money's here but the power's not here; 

11 the power is out in the hands of institutions who quite 

~ fra~ly have self-interests involved in the voting processQ 

13 COMMISSIONER FLEISCHMAN: Thank you, Mr. Chairmane 

14 CHAIRMAN SHAD: Thank you, Commissioner Fleischm~Do 

15 We'll go to the senior staff, and by a show 

16 of hands or eyelids, who would like to direct the Commissi§ft 

17 cornmen t or question? 

18 Director Ketchum? 

19 MR. KETCHUM: Mro Waitzer, I'd like again to go 

20 back to your experience in the Canadian developments that 

21 Ms~ Peters asked a little bit about. One of our basic 

22 findings has been over time the companies that have moved 

~ to do capitalization tend to have a very high concentration 

24 of controlled stock already, primarily in the vein of 

25 40 percent or more, though not in all cases. 
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In talking about a proliferation of dual class 

caPitalization, I think one of "the concerns is whether 

that moves to other types of corporations which "disenfranchi~~ 

were before there wasn't control and over a time period, 

control will develop. 

. -Have you seen that in Canada? Have you seen comp~fii~s 

with a lesser percentage of voting control using dual 

capitalization to develop that control? 

MR. WAlTZER: I don't want to overstate the position 

so just by way of the back~op, you should understand that 

the yast majority of major ~anadian companies -- when I 

say maJor, the benchmark that I use for purposes of this 

discussion, 1s those com~anies that are eligible investments 

for institutions -- are 'already controlledo But one of the 

classes of recent users of restricted shares have been 

companies that are already controlled but in order to raise 

additional equity that they feel necessary for their busine~~G 

would in ordinary circumstances have to dilute or surrender 

that control Q 

And they have adopted dual capitalization in order 

to separate equity ownership from control, and that has been 

very common in the last four years. 

MS. QUINN: Let me ask whether any of you would 

invest in non-voting common stock. Is there a discipline 

that the market will bring to bear essentially on the 
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inability to raise equity capital if indeed companies 

go to a non-voting common? 

MR. MACHOLD: Directed towards any individual? 

MS. QUINN: To whomever o 

MR. MACHOLD. Okay, I'll take a crack at it. 

A non-voting stock is a security like any other 

so it has a value so to say that there isn't going to be 

an. investor, would be wrong. There will be investors, but 

certainly it's a different kind of security and you would 
. 

require a higher return for it in the marketplace. 

Some how or another, Now, as a matter of policy 

in our case, we did not invest in the General Motors E sto.c;k r 

because we immediately foresaw some of the conflicts that 

you're reading about in the paper today; the difficulty 

of intercom~ny transfer and two corporate cultures coming 

into conflict, 

And I think if you were to look at the chart on 

the E stock and compared it with other companies in that 

industry, you would see that that was a stock which has not 

done well, relative to where it could have or should have don~. I 

NoW, we don't have perfect ability to foresee things. There 

are companies that we have invested in on one or two occasion~, I 

. 
we have three or four of them in our portfolio now, which 

we tbink the value of the company is still good, 

We bave some Nang stock; we've taken a terrible 
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1 licking on ito We have some stock in some of the smaller 

2. retail type operations. These tend to be strongly controlled~ 

3 One of the trade-offs in buying a non-voting type stock is 

4 that you rarely if you were to buy the voting stock wouldn't 

·5 get much either because the inside management already control~ 

6 it. 

7 So, in e sense, you're not giving up very much 

8 by participating in that sort of a situation. I might ad~ 

9 that our counsel of Institutional Investors has tried to 
• 

10 take into account the so-called, small.company situation, and 

11 we have put a proviso in that we would accept two-tier type 

U stocks where companies have strong inside entrepreneurial 

13 management and we've tried to do that in a very simplistic 

14 formula way, by. .saying that its companies with 500 sharehold~~~ 

15 or lesso 

16 But that would cover the great majority of the 

11 type of companies when we talked about only five percent of 

18 the NASD. The fact is I don't know what the percentage would 

19 be but a very substantial percentage I'm sure-would in effect 

20 be non-voting stock anyway. Because of the strong inside 

21 control typical of smaller type companies q 

22 MS 0 F~ERG ; I had a question for Mr 0 Monks. 

~ I was fascinated by your APA argument. I'm not at all clear 

~ that the APA would apply to the New York Stock Exchange rule 

25 proposal in this ,circumstance as opposed to arguably 
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1 an enforcement type action, but even if it did, you sU9ges~ 

that we could, as a matter of law based on the APA, reject 2. 

3 the New York Stock Exchange proposal. 

4 I'm not sure how that would go with our obligatiofi~ 

5 under Section 19(b) 0 As I read it, we would have to find 

6 the proposal inconsistent with part of the statute. I was 

7 wondering if you could expand on that a bit. 

8 MR. MONKS: Ms. Fienberg, with great deference, 

9 I'll address myself to the question. I would like first to 

10 refer you to our written submission which, if you haven't got, 

11 and :secondly, I'd like to refer you to my general counsel, 

12 Ms. Minow, who is in fact a great deal more knowledgable 

13 than I am. 

14 I would simply say that in a general sense, when 

15 the New York Stock Exchange files a proposal and as part 

16 of that proposal they contain analysis of their sub-
, 

17 committee's report, the subcommittee report.prepared by 

. 
18 such distinguished people as former Commissioner Sommer, 

19 whose here, and Mr. Sigler and a group of Manhattan lawyer~( 

20 and that 

21 (laughter) 

22 -- and that )proposal raises a number of questions. 
... 

23 And that becomes part of the record. And in thei~ 

~ final conclusion, Ms. Fienberg, the New York Stock Exchan9~ 

~ makes no reference to any of the contentions or policy 

... ~.~.--~~~--------------------------
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ass~tions that their subcommittee raise; And so they I've 

submitted to you a record that raises questions but doesn 8 t 

ev~n hazard the remotest response to them. So, just as an 

opening matter, we don't have the foggiest iaea why the 

New York Stock Exchange re j ec U!d its own subcOl'lUI\i ttee proPO~~ll'll· 

Now, in ~ general ~y, it is that k~nd of def~~ie~©y 

that enco~~aged me to make the rather broad conclusion that 

you must reject their propos~l. 

MS , FIENBERG: 'l'hank you. 

CHAIRMAN SHAD: Any others of the staf~ ca,re to 

raise questions? 

Mr. Davis, 

MR, DAVIS; Several of .yo~ seem to be saying that 

the current corpor~te voting system just doesn't work, even 

wi th. one share, one vote ~ And yet fOu' re all quite fearful 

of los~ng ~Qme fQ~ of accountability, 

I'm wondering ~f perhaps that accountability that 

you fear lo~ing is provided by some other source, perhaps 

through competition both in the p~oduct market and the mark~t 

for capital. 

Mr. Machold indi~ated that he does invest in non= 

voting stoc~, Perhaps he believes that there is ~ame other 

me.chanism for accountabil,i ty, even provided for non-voting 

~tock, 

Mr. l-1achold? 
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1 MRo MACHOLD: I said in my remarks that there are· 

2· really only three people that a company can. be accountable. 

3 to: and I think it's inherent in the value, and I tried to 

4 illustrate that by some specific examples, that the value of 

5 the stock directly is affected by the lack of accountability~ 

6 I could go on and give a list of some of the thi~g~ 

'1 that corporations do in the absence of accountability. A 

8 ge~tleman from Revlon taking a $36 million finders fee for 

9 selling a company to a willing buyer: or a gentleman.who 

10 takes $12 million a year in income out of a company that 

11 only makes $5 million, and so fortn. 

12 And these go.on and on and on. I don't know how 

13 to respond, other than to say that we would, these people 

14 don't seem to be accountableo I read an article in Barronv@ 

15 the other 

16 MRo DAVIS:: What is the ac;:coun tabili ty you fear 

11 losing if you say right now the corporate voting system doe~ 

18 not work? 

19 MR. MACHOLD: Well, this is, this, the only shred 

20 we have is what exists today. In the absence of that, ther~u~ 

21 nothing. I agree it doesn't work, but it should be improv~d 

22 rather than eliminated. 

23 MR. GOLDIN: It's potential should not be under= 
~. 

24 estimated. Fewer and fewer Americans, lamentably, are voting 

25 in elections. That would not be an argument that election$ 
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1 are unimportant or that we should look for a substitute for 

2. the exercise of the franchise. 

3 Hopefully, more and more institutions in an in-

creasingly competitive and active environment, will become 

5 alerted to the need to vote, and to the importance of votingG 

6 They will begin to use more agressively this instrument of 

7 accountability. And there are it seems to me forces which 

8 wo~ld suggest analytic~lly that that is likely to happen. 
-

9 The fact that it has not happened sufficiently, the fact 
• 

10 that the culture of institutional investment has tended to 

11 inhibit institutional investors from using the franchise 

U widely should not become an excuse for now reinforcing 

13 institutionalizing the env.ironment.in which accountability 

14 is denied. 

15 MRo HEARD: Mro Chairman, can I briefly say some-

16 thi.ng? 

1'1 . It can be made to work o I think the people who 

18 are up here today, while they may not be representative shar~a. 

19 holders a~large, and even if they were, there wouldn't be 

20 the problem that we're suggesting exists, but it can be 

21 made to work. But it won't be made to work if we approve 
.. 

22 the New York Exchange proposal, and then if the American 

"-
23 Exchange comes 'in here and wants the same thing, what you Ire 

~ doing is further disadvantaging people who already~e 

25 struggling against heavy odds to try and make the system worko 
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And this is just another disadvantage that you're going to 

create. 

CHAIRMAN SHAD: Any other questions or comments 

from the staff? 

MR. JOHNSON: Could I respond? 

CHAXRMAN SHAD: Please. 

MR. JOHNSON: I was just going to say, also, I think 

we~re dealing with a problem here which may be a worse. problem 

in the next several years. I hate t~ predict futures, because 

we ,know how wrong all of us can be, especially in the stock 

market business. 

But remember we-changed the tax law in this country_ 

The differentiation between 'capital and income is almost, 

looking several years out, the tax rate will be exactly th~ 

same. I think the conflict between how much money manage~ent 

is going to take out of individual corporations is going t~ 

be much more of a problem in the future. 

And one of the ways of protecting oneself, ones 

individual investment is through the voting process and 

if through the voting process, management can vote all of 

the profits to themselves, there may not be anything to sh~ge. 

You say ~o me, well, maybe that isn't important; 

who gives a damn. But we damn well give a damn because 

the whole business is built on this. It's an exceedingly 

important issue, and if we're disenfranchised from our voter 
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1 you know, we.may just have to sit there and enjoy it, and 

2. watch our business go down, as we say, down the tubes. 

3 COMMISSIONER FLEISCHMAN: May I follow up on that? 

4 CHAIRMAN SHAD: Yes, please. 

5 COMMISSIONER FLEISCHMAN: Mr. Johnson, do you 

6 represent an institution or you do lead an institution which . 
7 has a viz a viz other colleagues on the panel, a different 

8 kind of role. You advise, you sometimes provide directors; 

9 you see the voting process from a whole variety of facets. 

10 Do you have the same feeling I going back to 

11 Commissioner Cox's question, that the process itself is' 

12 deficient? 

13 MR. JOHNSON~ I think the process can work a whole 

14 lot better, and I think it will work a lot better. Again, 

15 looking in the perspective of history, I think things are 

16 going to change. I think shareholders will be a lot more 

17 active :.in the future because they're going to clearly see 

18 that it is in their best interests to be active. That hasn[~ 

19 maybe happened, yet. But I think clearly it is going to happe~ 

20 and with all of the what I would say with various corporationsf -

21 misuse of corporate cash to which you might say personal 

22 benefit of officers pf the corporation with questionable 

23 benefit to shareh~lders, I think eventually that's going to 

~ change. Now, you can say granted, we can vote with our feet g , 

~ which I guess is the weakness of the system. 



1 

2· 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

323 

We can sell'the stock if we don't like the manage= 

ment , but I guess those of us again who have large pools of 

capital realize that we have a limited number of investment~o 

Then we go one stage further: we say, also, let's look at 

it from a public policy viewpointo How are your corporation~ 

going to be best managed. I would say to you that that is 

the most fmportant issue of all, and if you have corporate 

ma~agements who basically are responsible to their own 

consciences and to God, I would question as is to how 

responsible they will bee 

COMMISSIONER FLEISCHMAN:; Thank ,you, Mr. Chairmafi c 

lowe you one questiono 

CHAIRMAN SHAD: Thank youo I would like to poll 

the panel" 

I gather from your comments that you're unanimou~ly 

9Pposed to the Commission approving the New York Stock 

17 Exchange's request. I also gather that if not eve~y one of 

18 

19 

20 

21 

22 

23 

24 

25 

you, certainly a vast majority of you would favor requiring 

the NASD and the American Stock Exchange to come up to 

the New York Stock Exchange's present one share, one vote 

requirement 0 

I would ask if that were done, and its a hypothetic~ 

question, would you support three exceptions to the one sh~~e, 

one vote rule. NOW, those companies that when they first 

went public, went public with a dual capitalization so that 



1 they did a public offering of non-voting stock and no one 

2- was coerced to buy it. But that they be permitted to be 

3 publicly traded on the Exchange or in any other market; 

4 that those companies with subject to the one share, one vot~ 

5 requirement nevertheless be permitted to do public offerinq$ 

6 of non-voting stock where they again, if they wish to offer 

7 additional shares to raise money, there's an enormous spectr~ 

8 of-rights and privileges that you can accord the investors 

9 through preferred or common stocks with various futures. 

10 And if the company that ha~ the one share, one 

11 vote capitalization initially, but wishes to raise addition~l 

U equity capital at the very bottom of its capitalization to 

13 ,be able to build its credit system on top of it, now would-

1~ you permit that exception to the one share, one vote rule, 

15 And also in acquisitionso If a company wishes to 

16 acquire another company and not in effect be taken over 

11 'by the target company by giving them voting stock, would YOll 

18 permit companies to issue non-voting stock for the purpose 

19 of acquisi tions • 

20 Those are the three exceptions I would ask whethe~ 

21 or not you would go along with, in return, if you will, 

22 for the possibili ty ~f bringing all the market places up to 

~ the one sbare, one vote standard. By a show of hands, how 

~ many would support a one share, one vote requirement across 

~ the board, but with those three exceptions? 



1 Any? 

2. MR. MACHOLD: I I'm, speaking for myself --

3 CHAIRMAN SHAD: I just want a show of hands. We 

4 don 8 t have the time to go through a speaking for yourself == 

5 MR.. GOLDIN: Only if you forced us Mr.. Chairman" 

6 CHAIRMAN SHAD: -Okay, well, thed> you unanimously 

7 would not support any all right, go the other way • 
. 

8 Would you support, by a show of hands, any exceptions to 

9 the one share,-one vote requirement. 

10 We have one candidate, 2, 3, 4, 5, 6. We11, 

11 certainly two-thirds of the panel would support some exception~ 

12 to the one share, one vote across· the board ~equirement. 

13 And if you would, in about two words apiece, I'd 

14 like to hear what those exceptions would be, starting with 

15 Mr. Johnson. 

16 MR. JOHNSON: The third case that you made, it seems 

17 to me if you were gOing to ~ave another company come in with 

18 non-voting shares, if the small company had both, you, you 

19 I think you would want to say that you would have a right 

20 to vote on the issue of whether the additional shares to 

21 be issued were to be voting or non-voting. Subject to thatv 

22 I would think it would be all right to issue non-voting 

~ shares, and the rest I 

24 CHAIRMAN SHAD: Subject to the shareholders of the 

~ acquiring company approving the issuance of non~votinq sh~bes 
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1 to acquire another company would be your exception. 

2. MR. JOHNSON; Yes. 

3 CHAIRMAN SHAD: Any other exceptions? Mr, Wait;" 

.. MR. WAITZER: Let me just describe one excel' tic: J 
5 that appears to be emerging in the Canadian marketpl~ce ... 
6 on new offerings_ where as a -result of negotiations eetweed 

7 i~stitutional investors and underwriters in smaller compu! 

8 ~e~ium sized company situations where management controls 

9 the company, the use of re$tr1~ted shares is betng allowed 

10 subj e.ct uniformly to sunset pr·ovisions and also subj ect, . 
11 in many i~stances, to transfer restrictions on those super::1 

u voting.shares. That is, when they pass from the hands of 

13 the existing management group, they lose their voting 

14 pri vileqe Q 

15 CHAIRMAN SHAD: And you would support those excep~j 

16 MRQ WAlTZER: Ye~, 

17 MS •. MARSHAL~; I think I could also say that --

18 CHAI~ SIi,AD: Well, let me just go down the 

19 table. Is there anyone else that has a comment on the 

20 exceptiona that they would approve, or support, 

21 Ma. MACHOLD; Well, the council has I mentioned 

22 cited those companies that have less than 500 shareholders. 

23 

24 

25 

CHAIRMAN SHAD: Yes" Mr. Heard? 

MR. HEARD: I wouldnlt allow any exceptions 

companies traded on an exchanqe or traded through the 

for 

natiOn~ 
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1 market sys tern 0 Smaller companies or companies not traded 

/ 2. through the national market system, or an exchange I might 

3 make an exception. 

4 CHAIRMAN SHAD: Well f let's get companies that 

5 are non-reporting companies to the SEC are not included 

6 in that. 

7 MR. HEARD: That, ·and also, Mr. Chairman, you 

8 might be able to justify a grandfather clause just for 

9 expediency's sake. 

10 CHAIRMAN SHAD: Those that already have dual 

11 capitalization through a grandfather, ~hey could be traded 

~ or whatever. 

13 MR. HEARD: Maybe, maybe. 

14 CHAIRMAN SHAD: Yes? 

15 MR. DURKIN: We wouldn I t agree with any exceptiol')$ 

16 and the grand fathering potentially causes problems because 

17 we know specific instances where the dual capitalization right 

18 now is the result of --

19 CHAIRMAN SHAD: No, I want your exceptions youVd 

20 go along with: not that you'd not go along with. 

21 MR. DURKIN: We wouldn't go along with any.. It8~ 

22 a slippery slope and what would --

23 CHAI&~ SHAD: So you would deny any public 

24 market in all those companies that presently have an A/B 

25 capitalization, is that correct? 
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MR. DURKIN: Right 0 

~RMAN SHAD: Thank you. 
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3 MS. MARSHALL: Well, now I have to speak for myself 

.. because I can' t represent the Board that I re'port to, but 

5 I would support some sort of dual classes with very stringe~~ 

6 sunset and transfer provisions as mentioned earlier. 

7 CHAIRMAN SHAD: Thank you. 

8 MR. MONKS: I would want to know more about the . 
9 voting market 'and how to make it a 'real efficient market 

10 befQre coming to a conclusion on this subj~ct. 

11 : MR. GOLDIN: Only small, essentially start-up typ~ 

U situation~ of the kind contemplated by the Council of 

13 Institutional Investors exceptions. 

14 CHAIRMAN SHAD: Well, again, I'd like to ask 

15 therefore you would deny any public market to those compani~~ 

16 that presently have A/B caIbitalization? 

17 MR. GOLDIN: Yes, I would not grandfather. I would 

18 allow some orderly process by which the existing multiple 

19 classifications would be eliminated over time. 

20 CHAIRMAN SHAD: I find that tough to swallow inas~ 

21 much as nobody was compelled to buy that non-voting stock 

22 when they did their initial public offeringo .. 
23 MR. GOLDIN: By the same token, Mr. Chairman, the 

~ slippery slope will lead you to exactly where the New York 

25 Stock Exchange is asking yOl to goo 
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Stock Dxekange is aSking you ~9 goo 

CHAIRMAN SHAD: No, 

MR. GOLDIN: On the ground that nobody compels 

anybody to do anything. 

CHAIRMAN SHAD: Contrary to that, Mr. Goldin, I em 

suggesting that we, I'm raising the possibility of the 

Commission voting against the New York Stock Exchange's 

requirement and going even further and saying what if there 

was an effort to bring all of them up to the one share, one 

vote requirement, but with certain reasonable exceptions, 

and it's evident that by in large, this panel is opposed to 

U any significant exceptions, even grandfathering those 

13 companies that hundreds of thousands of shareholders already 

14 that voluntarily bought the non-voting stock on the initial 

15 public ~fferings. 

16 That slippery part of the slope is behind us: 

17 not in fron't of us. 

18 There's only five minutes lefta If there's anyone 

19 that wishes to make a final statement? 

20 Or can we take a brief break and go into our 

21 11:30 session. Gentlemen and Ladies, thank you very much. 

22 This is an exceptionally provocative discussion. Appreciate 

23 it. Thank you. 

24 

25 

Ue Ill..reconvene in five minutes. 

(Brief recess is taken) 
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1 CHAIRMAN SHAD: Ladies and. gentlemen, if you U d 

20 
please take your seatso . , 

3 We're now proceeding into the Public Company Panelo 

4 And as in the past, we'll due it in alphabetical order 

5 according to the organizations represented at the table, 

6 starting with Mr. Sommer, former Commissioner Sammer, 

7 representing the Alliance for Corporate Growth. 

8 I'd. remind you that we'd like you to loudly and 

9 clearly state your name and affiliation. Any amplifications 

10 that you wish. You have five minutes for an opening state-

11 mento I can assure you there'll be more than adequate time 

12 to get around. with questions, if you don't get a chance to 

13 give ycur full statement. 

14 ~en you see the green light, you have three 

15 m~utes remaining, the yellow light, one minute remaining 

16 and suggest that when you see the yellow light, you begin 

17 y~ur summation, and the red liqht means that your time 

18 has expired. 

19 Then we'll go on to Q&A after each of you have 

20 had an opportunity to make your opening statements, starting 

21 wi th Mr. Sommer. 

22 

23 

24 

25 
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1 STATEMENT OF A. A. SOMMER, JR., ALLIANCE FOR CORPORATE 

2 GROWTH 

3 MR. SOMMER: Thank you, Mr. Chairman. 

4 Mr. Chairman, Commissioners, my name is A.A. Sommer, 

5 Jr. I'm a partner in the law firm of Morgan, Lewis and 

6 BoCkius. I am representing here this morning The Alliance 

7 for Corporate Growth, consisting of some 14 corporations 

8 having an interest in this issue. 

9 tihile I represent -them, I also wish to state that 

10 I am also expressing personal views. I would like to make 

11 clear at the outset that even though I was co-chairman of 

12 the New York Stock Exchange Committee on Shara~older 

13 Participation and Qualitative Listing Standards that made 

14 the initial recommendation to the Public Policy Committee 

15 with regard to this matter, I am not speaking on behalf 

16 of the Exchange in any degree or way whatsoever. 

17 While there's been a lot of discussion abo~t the 

18 pros ~nd cons pf classes of common stock, the simple fact 

19 is the Commission is confronted with the question, should i~ 

20 or can it approve or disapprove the proposal of the New York 

21 Stock Exchange under the powers that it has. I leave to 

22 others the technical discussion of whether the language is 

23 broad enough to per,mit the Commission to approve or dis-

24 approve this par~icular proposal. However, I would like to 

25 reflect a little bit upon my own experience and recollection~o 
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The power that the Commission is being called 

upon to exercise in this c~se was granted to it by the 

Amendments to the Securities Act in 1975. At that time, 

I was a member of this distinguished body. The hearings 

that preceded that and all of the discussions with regard 

to those amendments related to the manner in which the 

exchange was governing the affaiTs of itself and its members v 

the rules it was adopting with regard to their affairs, 

" how it was 'enforcing its rules. 

At no time can I recall in the legislative history, 

in the hearings, in the discussions of the Commission, the 

Staff, with the people on the Hill, or anyone else, a sug

gestion that this was a" means by which the Commission could 

go through the back door and do something that it has 

assiduously avoided in the past, namely, substantively 

take action with regard to corporate governance. 

Now, the Commission has been circumspect with 

18 regard to matters of corporate governance. True, it has 

19 

20 

21 

22 

23 

24 

25 

done studies, Commissioners have made speeches -- I made a 

few myself -- and done other things, but it has always 

carefully avoided a substantive approach to corporate 

governance because it has very wisely concluded that it 

is not a super state legislature, it is not a super 

Commissioner of C~rporations, it is a Federal agency with 

a well-defined function, one that does not embrace directly 
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or indirectly through the exchanges, becoming the arbiter 

of corporate governance issues. 

If the Commission were to refuse approval of the 

Exchange's rule, it would obviously place the Exchange in 

a very unsatisfactory competitive positiono The only way 

the Commission could remedy that would be for it to compel 

the other exchanges through the power that it has under 

Section 19(c) of the '34 Act, compel them to adopt similar 

requirements. If the Commission does that, where is it going 

to stop the process of involving itself in corporate 

governance? 

Is it then going to require all of the markets to 

have two directors, outside directors, as the New York Stock 

Exchange does? Is it going to require all of the markets 

to have audit committees of independent directors as the 

Exchange does? Is it going to require that all of the 

exchanges adopt the New York Stock Exchange requirements 

with regard to shareholder votes on a variety of proposals? 

It seems to me the Commission should long pause 

before it embarks upon a -course that may have consequences 

from which it will have a great difficulty disassociating 

itself. One of the fundamental matters to be borne in mind 

23 here is that historically the relationship between equity 

24 and vote has been a matter of state law. That goes back 

25 to the very beginnings of this republic. 
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And all of the states have allowed a greAt degree 

of flexibility in how the entrepreneurs, the shareholders, 

and others involved with corporations relate equity to 

shareholder votes e This flexibility has been important because 

time change, companies are different, none of them are cast 

in the same mold and the mold with regard to voting that 

suits in one ttme, may not be suitable in another time. 

The emotional dedication ~t a lot of people have 

with this issue, I think, stems fro~ the fact that they make 
o 

10 a political analogy I think that's tot~lly inappropriate, to 

11 use one simple example, the fact of the matter is that when 

12 you are outvoted in the political election you live with what 

13 the majority has decided. If you don't like what a majority 

14 of shareholders do, you sell your stock~ 

15 The people who are most vehement in advocating that 

16 this proposal of the New York Stock Exchange should be denied 

11 and of the Commission sh~uld ~ake ac~ion ~o compel one share~ 

18 one voting, basic~lly in my estimation are less concerned 

19 with the rights of ~hareholders than they are with their 

20 own rights to make incursions on management and tear up 

21 companies in the fashion that we have witnesses in the very 

22 recent past. 

It is important to remember that they are proposing 

24 in the interests 'of the shareholders to take away from the 

25 shareholders, an important right that shareholders have, 
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1 namely, the right to vote their own voting structures in 

2. their corporation. No corporation, no publicly held corpora= 

3 tion has adopted a two-tier voting structure without the 

4 vote of the shareholders, and the New York Stock Exchange 

5 clearly provides that those not associated with management, 

6 a majority of those not associated with management will 

7 make that decisiono 

8 I think it is good the Commission has had 

9 these hearings. There is going to be a great deal of 

10 discussion in the coming Congress with regard to these 

11 issues and many others related to takeovers. I think it's 

12 well that discussion's begun in this body. 

13 Thank you. Mr. Chairman and Commissioners. 

14 CHAIRMAN SHAD: Thank you, 1-1r. Sommer s • 

15 The American Society of Corporate Secretaries, 

16 rep~esented by Mrq Richard H. Troy. Mr. Troy? 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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STATEMENT OF RrCHARD H. TROY, AMERICAN SOCIETY FOR 

CORPORATE SECRETARIES, INC. 

MR. TROY: Good morning, Commissioner Shad. 

Is my microphone on? 

CHAIRMAN SHAD: Yes 0 

MR. TROY: My name is Richard Troyo I am 

33G 

7 representing this morning the American Society of Corporate 

8 'Secretaries of which I am a·Vice President apd also Chairman 

9 of its Securities Law Committeeo 

10 At the outset, I'd like to point out that the 

11 members of the several committees of the Society which have 

U focused on this issue have not achieved consensus on all 

13 issues. But I'd like to point out this morning is the 

14 degree to which we have achieved consensus, to identify the; 

15 reasons although not within five minutes elaborate upon all 

16 the reasons. 

17 First of all, focusing on the narrow question, 

18 namely, should the Commission affirm the proposal of the 

19 New York Stock Exchange as proposed~ answer, yes. Reasons 

20 therefore: first, competitive concerns, we value the 

21 exchange: we don't want to see it jeopardized by competition 

22 in the voting rights issue. Secondly, the lack of a legal 

~ basis to require the New York Stock Exchange to maintain 

24 a rule which is not required of other exchanges, and thirdly 

25 utility to pursue one share, one vote, you simply do not 
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achieve it by imposing it on one exchange and not on othersc 

Getting beyond this degree of consensus, we come 

to some divergence, namely the reasons that bring us to 

this consensus on the narrow question may leaa to'different 

conclusions when the question is changed. Moreover, there'~ 

some divergence as to whether or not the Stock exchange rul~ 

should be approved as proposed with its several conditions, 

or whether on the other hand, the several conditions themselve~ 

should not be in the rule ~ . 

In favor of the several conditions would be such 

reasons as that facially, they are reasonable and equitable 

conditions; they would tend to quiet concerns about managemen~ 

entrenchment; and shareholder disenfranchisement; and thirdlYr 

they would foster the underlying values of the one share, 

one ,vote philosophy without having to resort to a rigid rule. 

'Opposing the inclusion of those conditions were 

several reasons, one, the desire to eliminate competition 

among exchanges on the voting rights issue: to equalize that 

issue, not have it as a matter of competition between exchang~s. 

Secondly, a series of business reasons with which I'm sure 

you're familiar, the General Motors example, Hershey, BDM, 

that sort of example, the debt equity concerns of corpora tionsl 

which may want to raise capital but not increase debt, but 

also not simultaneously dilute the voting power of existing 

equity holders, tax considerations which may motivate the 

.. 
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1 issuance of equity on deb~, and yet not extend votinq riqhts 

2. at the expense of present holders. 

3 Further the envtronmental chanqes since 1926 when 

4 the stock exchange rule was first put into effect. Fourthlyc 

5 in the takeover area itself, an area which is certainly 

6 relevant but I don't think is controlling, as many of the 

7 comments in this room would lead us to believe, the imposition 

~ of.a market regulation rule in the takeover area would, I thin~p 

9 prove illusory in the sense that it wQuld not override 

10 the obligation of boards of directors under State law to take 

11 those 'actions which their fiduciary obligations under state 

12 laws might require them to take to protect the shareholders. 

13 And fifthly, in the area of corporate governance 

14 and capital structure, the viewpoint that state law should 

15 govern. NOW, some years age, one might have spoken of the 

16 rule of state law and the state courts with somewhat less 

17 conviction than today. But the developments in both federal 

18 and state court decisions of state law in the last few years 

19 leaves no doubt that boards of directors are now being subject~d 

20 to a scrutiny they have never experienced before. 

21 By way of example, the poison pill somewhat 

22 ironically has produced its own antidote, namely, the 

23 scrutiny of ~le courts, both as to the motivation for which 

24 the pill was put in, and more particularly, the decision of 

25 the board of directors as to whether or not to redeem that 

____ JL ______________________ ~ __ ~ __ -~~ 
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1 pill .. 

2. Similarly, in the lock-up area, you don't hear 

3 lock-up anymore. It is leg-up. The courts are telling 

4 the boards as they have never told boards before, their 

5 obligation is to the shareholders; not to the management .. 

6 When the company is up for auction, they must seek the highe~~ 

7 price; they may not favor one' ,bidder over another. 

8 If anything, the courts are telling boards they 

9 must be more active and more· zealous in safeguarding the 

10 rights of their stockholders. And I'm waiting for the 

11 decision which will tell them in effect they must go even 

12 further and perhaps start to "usurp" some of those rights 

13 because they may be the only persons who are in a position 
I 

14 to protect the rights of stockholders, 

15 Finally, in the last minute, on the broader issue, 

16 should there be a national mandatory policy, no exception, 

17 mandating one share, one vote on all ~arkets? No. For the 

18 reasons recited of the various business reasons for capital 

19 structure, 'the change in environmental considerations, 

20 the infringements on the rights of stockholders to chose 

21 the capital structure they want; the stifling of creativity 

22 and experimentation. 

~ The fact 4 that it would get into merit regulation; 

24 of securities, not market regulation. The fact that 

25 ironically it may produce the ultimate anti takeover weapon, 
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the doomsday machine of anti takeover devices in that if you 

impose all market places under your jurisdiction to one shar@g 

one vote, what does the target do? It issues the offending 

security. What is the result? A halt to all trading or 

chaos, whichever you will. 

And you cannot achieve it through a market requlatig~ 

vote, you'd have to go to substantive regulation, making 

the offending security illegal, which in turn gets you to 

merit regulation or federal regulation of corporations wi.th 

the evil that it does. 

Thank you Q 

CHAIRMAN SHAD: Thank you I Mr. Troy Q Your point 

13 on the ~arget defense was interesting. It hasn't been raised 

14 before 0 

15 We now go to the General DataComm Industries 

16 Incorporated, represented by the chairman of the board of 

17 that company, Charles Johnson. 

18 Mr. Johnson? 

19 

20 

21 

22 

23 

24 

25 
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STATEMENT OF CHARLES R. JOHNSON, CHAIRMAN OF THE BOARD, 

GENERAL DATACOMM INDUSTRIES, INC •. 

MR. JOHNSON: Yes. Good morning, Chairman Shad, 

and members of the Commission. 

On two occasions, companies in which I held top 

management positions were acquired by corporations interested 

only in short term resultS. In 1969, I founded and havg 

since built a computer communications company, now well 

estabished in domestic and international markets which employa 

2600 people in a previously depressed area. 

Within the past year, the public shareholders of 

this listed company overwhelming voted to create dual classe~ 

of equity stock. I believe that this background uniquely 

qualifies me to testify before this Commission. The 

information equipment industry consists of computer, semi

conductor and telecommunications equipment manufacturers. 

It is a dynamic industry with rapidly changing technology 

whose success depends on creativity and productivity. 

Exceptionally high long term R&D investments are 

required in times of both strong and weak market conditions 

to maintain or increase market shares. Success also requires 

recognition that technological competition is a worldwide 

challenge that many~foreign companies and that many foreign 

countries subsidize their high tech industries as part of 

their national priorities. 

Acme Reporting Company 
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1 In late 1984, and early 1985, it became apparent 

2. that a number of major changes were underway that would 

3 alter the characteristics of the information industry. 

4 The computer industry entered a period of slow growth; the 

5 break-up of AT&T would alter the industry's competitive 

6 structure. The decline of the u.s. dollar. And depressed 

7 information industry stock prices that make acquisition of 

8 U.S. companies more attractive to foreign interests. 

9 These four factors occurring simultaneously had 

10 never been. experienced in this industry. This brought the 

11 need for stockholder protection against non-negotiated 

U acquisitions into focus. By mid-1985, the computer market 

13 was soft. At this time, the divestiture of AT&T created 

14 new regional Bell operating companies who began to buy 

15 market sharesa. 

16 Their ability to sell equipment at low prices 
, 

17 resulted from the opportunity to absorb losses under regulated 

18 monopoly business where profits are guaranteed. These practi~~s 

19 inversely impacted the earnings of competing companies again$t 

20 the R-box. 

21 Concurrently, the 30 percent decline in the value 

22 of the u.s. dollar since 1985, and the depressed stock prices 

~ of many information~industry 'companies that made them 

~ attractive takeover targets to foreign investors. In fact, 

25 if .a German cornpe~itor were able to buy my company today, 

____ -R __________________ ~A~c~m~e~~R~e~~~~==~~~n~ 
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1 the relative cost would qnly be one-quarter of the early 

2. 1~85 costs. Japanese corporations have also targeted this 

3 

4 

5 

6 

7 

8 

industry, as evidenced by the propopsed acquisition of the 

Fairchild Semiconductor unit. Semiconductors represent 

30 to 35 percent of the value of information equipment. 

By dominating worldwide semiconductor sources, 

the Japanese can compete unfairly with UoS. manufacturers 

by controlling the price of" these key components and the 

9 information equipment in which they are used. Acquisitions 

10 

11 

12 

13 

14 

of U.S. companies by subsidized foreign corporations are now 

rising to a level that should concern those of us interest~d 

in maintaining and investing in UoS. technological leadership 

This very concern was the major reason why the 

proposal for dual classes of equity stock was presented to 

15 our shareholders in January, 1986. The approval of our 

16 shareholders was overwhelming 0 Of the total public, non-

17 

18 

19 

20 

i~sider stockholders eligible to vote, the favorable vote 

was 59 percen t. 

Of the total public shareholders actually votinq, 

73 percent voted in favor of the proposal. Of interest wa~ 

21 the fact that 69 percent of the institutional votes were 

22 favorable. Securing the necessary majority of public 

23 

24 

shareholders with zhe proposed rule is difficult. The 

'rule as propose~ is tough. For example, about 19 percent 

25 of our stock was held by insiders. In addition, 19 percent 

Acme Reporting Company 
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1 of the public 'shareholders did not vote, primarily because 

2. of the difficulty in obtaining proxies for shares held in 

3 street names. In 'reality, a favorable vote of about 65 

4 percent of the public shareholders voting was required 

5 to meet the majority rule proposed by the Exchange. 

6 We I've attached some exhibits with the voting 

7 results to the Secretary. 

8 The apprehensive attitude of institutional and 

9 stockholder represent~tive groups appearinq before this 

10 panel is in itself an additional insurance that dual classes 

11 of stock will be approved only under compelling circumstance~~ 

12 High tech, high growth companies need a high degree of 
. 

,13 flexibility. 

14 The Exchange's proposal allows long term stock-

15 holders to provide management the ability to make and 

16 execute long range strategic decisions and/or sell the 

17 company on a negotiated basis. It also negates the 

18 negative influence that speculative investors with sbort 

19 objectives might otherwise affect. Certainly, it is improper 

20 to deny public shareholders the right to decide who will 

21 represent their long term interests. 

22 I urge this Commission to approve the New York 

-TD 3 23 Stock Exchange proposal. 

I .. IN 4 24 CHAIRMAN SHAD: Thank you, Mr. Johnson. 

25 Now, the Mesa partnership represented by T. Boone 
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Mr. Pickens/ 
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STATEMENT OF T., BOONE PICRENS, MESA LIMITED PARTNERSHIP 

UNITED SHAREHOLDERS ASSOCIATION 

MR. PICKENS: Good morning, Chairman 'Shad and 

4 members of the Commission. I appreciate the opportunity 

5 to address you on this .important !ssuee 

6 I'm Boone Pickens, general partner, MESA Limited 

1 Partnership, and Chairman o~ the United Shareholders 

8 Association. 

9 IVll summarize my formal testimony that I filed 

10 with the Commissiono 

11 Mesa went public in 1964, and was listed on the 

U New York Stock Exchange in 1969. Since then, I have listed 

13 four additional securities on the New York Stock Exchange. 

14 The United Shareholders Association is a non-profit advocacy 

15 group dedicated to advancing the rights of America's 

16 47 million shareholders. 

17 And as a head of a large public company and an 

18 advocate of shareholders rights, I am here without conflict. 

19 IBm here to ask the Commission to reject the New York Stock 

20 Exchange's request to drop its one share, one vote standard. 

21 And even more important, I want to encourage you to implement 

22 an across the board one share, one vote standard that will 

~ apply to all exchanqeso 

24 ~~en Mesa went public in 1964, we did not consider 

25 the possibility of .. adopting anything other than one share, 
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lone votev It wasn't even discussed. lihen Mesa Limited 

2. Partnership issued 90 million new preferred units, this 

3 year, 1986, in an acquisition, all of the units received 

4 one share, one vote status. We did that even though the 

5 new units had different financial characteristics and more 
I 

6 than double the number of MLP units outstanding. 

7 In other words, we support one share, one vote not 

8 only in principle, but also in practice. 

9 The issue before the Commission today has profound 

10 consequences for American shareholders. Approval of the 

11 New York Stock Exchange's request would enable corporate 

U executives as a matter of public policy to secure absolute 

13 autonomy from the owners of the companies they manage. 

14 Those that portray this issue strictly as a matter of 

15 contract law, disregard the vi tal role of equal voting right~ 

16 incorporate in America's system of checks and balances. 

11 There's nobody more free-market oriented than I 

18 am. Taking to its extreme, we could justify dropping almost 

19 any standard with the shareholder democracy argument, but 

20 it would be just as absurd as saying we should drop all of 

21 our criminal laws to preserve individual liberty. 

22 Some standards are fundamental to the orderly worki~g 

~ of the system. One" share, one vote is one of those standards 0 

~ It is no coincidence that the one share, one vote issue 

25 has arisen at this point in time. Ever since liorld War II, 
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1 the gap between ownership and control in corporate America 

2. has grown wider. And for the most part, shareholders stood 

3 idly by and watched management take total control of their 

4 assets. 

5 I believe stockholders own companies and managemefi~ 

6 are employees. I'm an employee of Mesa Petroleum~ If I 

7 wanted to be an owner, I shouldn't have gone public in 

8 1964. Finally, in the last year or so, shareholders began 

9 to challenge management autonomy, exert pressure to improve 

10 performance. 

11 This ~owing shareholder movement is increasing 

U corporate competitiveness and providing significant benefits 

13 to the American economy~ If the Commission sanctions 

14 unequal voting rights, the separation of ownership and control 

15 will become completeo The potential cost of unequal voting 

16 rights is enormous~ The total value of the assets controlled 

17 by the more than 6,QOO publicly owned corporations in Americ~ 
. 

18 easily exceeds $10 trillion, and this represents the'majority 

19 of the nation's wealth. 

20 If those that control this wealth are allowed to 

21 insulate themselves from those who own it, the cost to share= 

22 ~olders and the economy will be measured in hundreds of 

~ billions of dollars~ It's clear that managers, not share= 

~ holders, want unequal voting rights. There's absolutely 

25 no demand by shareholders for stock with inferior voting , 
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1 rights. All unequal voting rights plans adopted to date 

2. have been proposed by incumbent managers, not by shareholde~~c 

3 One of the worst aspects of unequal voting right~ . 
4 is that they disenfranchise shareholders for all time. Once 

5 in place, dual classes of common stock make it virtually 

6 impossible for shareholders to exert pressure on management 

7 no matter how poor the performance. The New York Stock 

8 Exchange request is based on its belief that it will lose 

9 business 'to other exchanges unless it abandons one share, 

10 one voteo 

11 As a result of the Exchange proposal, the American 

12 Stock Exchange has voted to remove its voting standard 

13 entirely to remain competitive. Clearly, the so-called 

14 race to the bottom is on. If the Commission approves the 

15 Exchange's proposal, it will begin an endless regression 

16 towards standardless securities markets. The way to create 

17 a level playing field for all exchanges is to apply a unifo:Dli 

18 standard across the board 0 

19 It appears that both the New York and American 

20 Exchanges are willing tOll1maintain one share, one vote, as 

21 long as it applies to all securities markets. The future 

22 of our capital markets and America's economy will depend on 

23' your leadership on. this issue. 

~ In conclusion as a veteran who has fought in 

25 the trenches of our free market system for over 30 years, 
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1 and as an advocate of the rights of all shareholders, I 

2. urge the Commission to take the high road and implement a 

3 universal one share, one vote standard. 

4 Thank you. 

5 CHAIRMAN SHAD: Thank you, Mr. Pickens 0 

6 And how the National Association of OVer the Count~~ 

7 Companies, represented by the Chairman Elect, Raymond Ao 

8 Mueller. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 STATEMENT OF RAYMOND A. MUELLER, CHAIRMAN-ELECT, NATIONAL 

2. ASSOCIATION OF OVER THE COUNTER COMPANIES 

3 MR. MUELLER: Thank you very much, Mr. Chairman u 

4 Commissioners, ladies and gentlemeno 

5 My name is Ray Mueller, chairman elect, chairman 

6 of Conair Incorporated, a commuter airline operating out 

7 of Cincinnati, Ohio 0 I'm serving this year as Chairman 

8 Elect of the National· Association of OVer. the Counter Companie$-

9 National Association of OVer the Counter membership 
• 

10 is made up of approximately 550 companies whose securities 

11 are traded in the over-the-counter markets. About 95 percen~ 

12 of those companies are traded in NASDAQ, and nearly 80 percent 

13 1n the National Marke t System. We therefore believe our 

14 membership is fairly representative of the universe of 

15 NASDAQ companies. And represents the mainstream of medium= 

16 sized companies which lead businesses in thiS country in 

17 job growth, production, and service innovation. 

18 Under existing NASD regulations, no restrictions 

19 are placed on the voting rights of the securities of these 

20 companies. And NAOTC is strongly opposed to restrictions 

21 which would impair the abil~ty of a company to raise capita10 

22 It is essential to a company's financial wellbeing that it 
. 

~ be able to have a flexibility to customize new issues to meet 

u its objectives and fit the needs of various investment marke~~~ 

25 There are numerous legitimate business reasons for 

__ ~ __________ ~LOoJJUUC,-------,~a Ol"tinft ~om 8 ftnv 
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a company to have dual classes of common stocko 

For example, firms controlled by founding-fa~ilies 

or entrepreneurs may wish to retain control, and still have 

the flexibility to employ equity financing when needed. 

Often investors wish to participate with founders or 

entrepreneurs in the financial growth of their business, 

unrelated to their respective voting authority. Many 

investors want higher current income, especially in light 

of the new tax acto 

tihile owners and entrepreneurs are willing to 

take less current income in order to maintain voting power, 

and thereby direct the long term growth of the company. 

In addition to providing a corporation with capital for 

continued growth, securities with less than equal voting 

rights, will also meet the objectives of many investors. 

The investors should be allowed to select the type 

of security he wants to purchase, rather than having the 

choice made for him by regulatory restrictions. Today's 

investors have adequate sophistication and access to the 

information that they need to be able to make an intelligent 

decision whether or not to purchase shares with different 

voting rights. 

Of course, it is imperative and NAOTC strongly 

believes that full disclosure of any voting differences be 

made by the issuing corporation. The securities marketplac@ 
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1 in the United States, should be allowed to operate with 

2. minimal governmental interference. While regulation of 

3 those who trade securities is essential for the benefit 

353 

4 of the public as well as the company, the right to determine 

5 how best to govern a company should be left to its managemeft~~ 

6 not to regulation or law. 

7 NAOTC believes that it is the responsibility of 

8 Co~gress and ;·the regulators to assure full disclosure of 

9 the terms and conditions of any securities offered to the 

10 public, but not to determine the voting rights of the 

11 company's securities. 

12 In addition, we question whether an exchange in 

13 general or the NASD in particular should be able to dictate 

14 the voting 'rights which a company may attach to a given 

15 classification of stock. Management with advice and consen~ 

16 of the board of directors, should be permitted to determine 

17 what types of securities and voting rights best satisfy a 

18 company's need for capital. The determination as to the 

19 

20 

21 

22 

23 

24 

types of security a company issues and the voting rights 

associated with those securities are best controlled by 

the marketplace. 'If there is no market for shares with 

disparate voting rights, then they will quickly cease to 

exist. 

We believe that there are potential costs associat@d 

25 with the prohibition of dual 'class common stock. According 
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1 to a recent study on dual class of common s.tock by Dr. Dan 

2. Fitzgerald, it is unlikely that prohibiting dual class common 

3 stock would result in a reduction in the extent of public 

4 ownership of corporations. OWners of family held businesses 

5 and other entrepreneurs may be excluded from the capital 

6 markets if their ability to retain control over the company 

7 is threatened by the elimination of stock with other than 

8 full voting rights o 

. 
9 This would have the effect.of increasing the cost 

10 of capital for those firms, thereby reducing market efficienc~ 

11 and slowing ;·the growth of the fastest growing business market 
o 

12 in terms of job creation and product innovation in the United 

13' States. 

14 In conclusion, let me say that NAOTC believes that 

15 the existence of dual classes of common, stock serves an 

16 important role in t~e American free enterprise system and 

17 urges Uhat no action betaken which would restrict the right 

18 of the company to seek the financing it needs through capital 

19 markets 0 

20 Thank you. 

21 CHAI&~ SHAD: Thank you, Mr. Mueller. 

22 Now, let's go in reverse order at this point, 

~ starting with Commissioner Fleischman. 

24 COMMISSIONER FLEISCHMAN: Thank you, l~. Chairman. 

25 r~. Sommer, I am particularly challen~ed by your 
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1 submission on the intentions of the Congress in bestowing 

2. powers on this Commission 0 

3 In testimony heard and presented yesterday, there 

4 were arguments to the contrary fr.om Professor Neuhauser, 

5 Professor Seligman, and former commissioner Karmel. 

6 With respect to the original 1934 Act, a very strong argument 

7 was presented to the Commission OUU of the Committee report~ 

8 in. '34, that fair corporate suffrage is an important right 

9 which should attach to every equity security bought on a 
o 

10 public exchangeo Managements of properties owned by the 

11 investing public should not be permitted to perpetuate them= 

12 selves by the misuse of corporate proxies. 

13 Out of 'the '75 Amendments Act, the provisions of 

14 Section llA not only empowering but directing the Commissio~ 

15 to designate the securities of classes qualified for tradinQ 

16 in the national market system. 

17 Could you respond to those arguments presented 

18 yesterday in furtherance of your assertions on the limitatiofi~ 

19 of the Commission's power in the corporate governance area? 

20 MR. SOMMER: Well, in regard to the first stata~fit;p 

21 Commissioner Fleischman, I think that the 1934, the text that 

22 attended the 1934 enactment obviously was in the context 

23 of the enactment of Section l4A, which gave the Commission 

~ power over the-regulation of proxies. I think it was clearly 

25 intended to relate to that particular grant of power. 
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1 I don't think it was intended or in the context == 

2. it could not have been in the context as a matter of fact, 

3 because of the temporal'difference, of the amendments that 

4 were adopted in 1975. In 1975, the statements that you have 

5 read do not in my estimation provide compelling evidence 

6 that Congress was intending that the Commission should exer~i~~ 

7 its power over the rules of exchanges to accomplish those 

8 p~poses. 

9 The Congress establishe4 in 1975 a much broader 

10 mandate to the Commission with regard to the manner in which 

11 it would deal with the rules of exchanges. Those amendrnents g 

12 as I said more fully in the statement I submitted, grew 

13 out of a number of -- I wouldn't call them scandals, but 

14 certainly misconduct on the part of the exchanges with regard 

15 to how they managed their affairs and managed the affairs 

16 of their members or governed the affairs of their membersG 

11 W~th regard to the Nationa1 Market System, it seem~ 

. 
18 to me again that the purpose there was to provide a ma~ket 

19 in which there would be competitive opportunities with regard 

20 to securities and I think that largely those exist. I don't 

21 think that that language was in the context of or intended 

22 to apply to competition with regard to listing standards. 

COMMISSIONER FLEISCHMAN: NOW, before you leave 

~ the l4A subject,' just to give you an opportunity to expand 

25 just a little bit further, the temporal context as you say 
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1 was '34 after the one share, one vote rule by some eight 

2. years, against the background of the one share, one vote 

3 assumption by the Congress. 

" Is that,l.not so? 

5 MR. SOMMERS: Except that at that time there wer® 

6 I think 20 or 25 exchanges in this country, and the New 

7 York Stock Exchange was the only one that had that provisio~o 

8 And as a matter (j)f i:fact, that provision was less stringent 
i 

9 than the one that presently exists. 

10 COMMISSIONER FLEISCHMAN: Thank you, Mr. Chairman 0 

11 CHAIRMAN SHAD: Thank you, Commissione"r Fleischrnaa« 

12 Commissioner Grundfest? 
. 

13 COMMISSIONER GRUNDFEST: Thank you, Chairman. 

14 We've heard a lot about averages and statistics over the la~~ 

15 couple of days, and I think it helps sometimes to look at 

16 individual case studies 0 And what I'd like to do with the 

17 assistancelbf Mr. Sommer, is go through one case study of 

18 a corporate recapitalization and examine some of the potenti&l 

19 consequences and dangers, if any, involved in that transactiDnl., 

20 The case study":that I ad like to focus on is that 

21 of Figgie International Corporation 0 Am I right, Mr. Somme~o 

22 that you were counsel to that corporation and were somewhat 
. ~ 

~ involved in that recapitalization? 

MR. SOMMER: That's correcto That's right. 24 .. 

25 COM.P.1ISSIONER GRUNDFEST: The insiders in that caseo 
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1 the family, I'm informed, owned approximately 7~3 percent of 

2. the corporation shares? 

3 MR. SOMMER: I think that's approximately correct f 

" yes. 

5 COMMISSIONER GRUNDFEST: And by my rough calculati@D), 

6 tha~ would be less than half of the amount, for example, that 

7 Carl Icahn owned in TWA during the course of his takeover? 

8 MR. SOMMER: I don't know the amount that he owned 0 

9 COMMISSIONER GRUNDFEST: The plan that was involved 

10 as I take it, had three components. The first component 

11 of the plan would be to reduce the voting power of any 

~ shareholder with more than 10 percent of the shares, so if 

13 you had more than 10 percent of the shares, you'd only 

W have lOOth of a vote for any share above 10 percent. 

15 Is that correct? 

16 MRo SOMMER: That was correct. That was explicitly 

11 provided for 1n a Delaware Supreme. Court caseo 

18 COMMISSIONER GRUNDFEST: I understand. But this 

19 was part of the recapitalization plan. 

20 The maximum vote that anybody could cast regardless 

21 of the number of shares they o~~ed would be capped at 15 

22 percent? 

'" 
23 MR. SOMrmR: That's correct. 

. 
24 COm~ISSIONER GRUNOFEST: And a new class of common 

25 was created. Each share of this new class would have l/20th 
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1 ~f a vote, but a preferential dividend. 

2. MR. SOMMER: That's correct. 

3 COMMISSIONER GRUNDFEST: What was the preferential 

4 dividend? 

5 MR. SOMMER: Commissioner Grundfest, I think it 

6 was oriqina11y 8 cents a share, and subsequently raised to 

7 I believe 12 cents, but I'm not certain of those figures. 

8 None of that stock was issued, I miqht add, until about 

9 a year aqo. At which time it was issued initially as a 

10 dividend. 

11 COMMISSIONER GRUNDFEST: Riqht. But this was 

U lesser votinq shares, 1/20th of a vote per share? 

13 

14 

15 

16 

17 

18 

MR. SOMMER: That's correct. 

COMMISSIONER GRUNDFEST: Plus there would be a limit 

on the total number of votes that a~ybody could ever cast f 

plus reduced votinq for anythinq above ten percent, --

MR. SOMMER: Yes 0 

COI~ISSIONER GRUNDFEST: -- with the family holding 

19 7 Q 3 percent. 

20 MR. SOMMER: That's riqht. 

21 COMMISSIONER GRUNDFEST: Now, before this plan, 

22 this corporation already had in place an 80 percent super-

23 majority and a staggered board, is that correct? 

24 '. 
MR. SOMMER: That's right. 

25 COMMISSIONER GRUNDFEST: So in a sense, they had 
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1 certain 'contraceptives and they were adding a chastity belt, 

2. to the extent they were concerned about the possibility 

3 of a takeover. 

4 (Laughter) 

5 MR. SOMMER: You might describe it that way, yes~ 

6 (Laughter) 

7 COMMISSIONER GRUNDFEST: The stock price did a 

8 very interesting thing in this one particular case. The 

9 pUblic announcement of this transaction which occur~ed on 

10 April 25, 1983, was accompanied by a decline of roughly 

11 3-3/8ths dollars per share, that's 15 percent of the value 

12 of the company shares on that date, And on that day, that 

13 company's shares were the largest looser on the New York 

14 Stock Exchange. 

15 MR. SOMMER: Did you note the price of it a week 

16 1a ter, Commissioner Grundfest? 

17 eOMMISSIONER GRUNDFEST; No, I aian'to ~ihat ~as 

18 the price a week later. 

19 MR. SOMMER: Within a week, I believe, I'm not sure 

20 of tbe exact time, the stock ~d recovered its va,lue entirely 0 

21 The drop in the price of the stock was very short-lived. 

22 COMMISSIONER GRUNDFEST: Any explanation for why 

~ there would have been a drop in the price at all? 

24 MR. SOMMER: I have beliefs that I would rather 

25 not express in public. 
I 
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1 COMMISSIONER GRUNDFEST: I can appreciate that 

2. given current events. 

3 

4 

5 

6 

7 

MR. SOMMER: It had nothing to do with Iran. 

COMMISSIONER GRUNDFEST: And I appreciate you 

haven't so far taken the Fifth. 

Mr. Troy? 

MR. TROY: Commissioner Grundfest, while we're 

8 on this subject of Figgie, I should add that quite by 

9 coincidence, I used to be a preferred stockholder of Figgie 

10 I received a very stable dividend. 'It was convertible. My 

11 recollection is not only did I get my stable dividend, but 

12 when I conver-ted into the common and sold out, I more than 

13 doublJed my money. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that. 

COMMISSIONER GRUNDFEST: I'm sure you appreciate 

MRo SOMMER: Why didn It you stay -~ 

MR. TROY: Hell, I'd be better off now. 

COMl4ISSIONER GRUNDFEST: The question that I'd 

like to leave you with is why did the management owning 

7.3 percent of this corporation, having an 80 percent 

supermajority, so they in effect almost had a veto over 

the transaction already, twenty percent would be a killer 

in any kind of trapsaction, why did this management determine 

to proceed wit~ this type of a recapitalization that had 

negative stock price effect, albeit transitory, when they 
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1 had other alternatives available •. If they wanted control, 

2 they could have done an LBO. ~ 

3 If they wanted to increase their percentage, they 

4 could have bought the shares with the associated rights 

5 from the other stockholders. What was the benefit to this 

6 transaction in this case? 

7 MR. SOMMER: The benefit of this transactionwas 

8 to assu~e that there would be continuity of control. The 

9 management had had for many years a very well developed 

10 and a very well conceived program of diversification and 

11 deve~opment of the divisions that they acquired during 

12 the diversification phase of 1ts business. They had grave 

13 concern because of the tendencies that seem to exist in 

14 America today, for people bent upon takeovers to take over 

15 companies, break them up without any concern about the 

16 planning that had gone into it, the future of the businesses 

17 individually, they had great concern that that fate might 

18 be in store for them unless they took further measures to 

19 assure that control was not wrested from them. 

20 Now, we could debate endlessly as to whether this 

21 was a case of suspenders and pants and all that, maybe it 

22 was an excess of caution, but it was a course that the 

1 

~ management regarded as prudent. I would not suggest that 

U stock price is the only measure of the prudence of the course, 

~ but I would point out that the stock is selling today at 

__________________ ~a~-~~ __ ~~ __ ~~ ______________________ _ 
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1 23~ percent mo~e than it was a,t the ti~e the actions you 

2. descr~be were taken~ 

3 C(!)MMISSIONER"GRUNDFEST: But no reason for any 

4 decision not to pursue a,ny type of ~eca.pita.lization 

5 in which dollars would cha.n9~ hands? 

6 MR. SOMMERS: Well, we beli-eved this wa,s the most 

7 feasible way to do it. The Company did not want to do an 

8 LBO, because that would have burdened the Company with 

9 excessive financing. The Chi~f Executive Officer of that 

10 company happens to believe that it is a very imp~udent course 

11 to excessively burden companies witn debt and he did not 

12 want to follow that course, 

COMMISSIONER GRUNDFEST: I think I've used up my 

14 ti1lleo' 

15 MR. TROY: Commissi~ner Grundfest, in response 

16 to your question, I~d like to make Qne add~ti~nal O.bservati~n. 

17 And that is that problerg.s of thi'~ n~ture misbt be more 

18 fruitfully vrsited under the rubric of going private rules, 

19 i~e., rules that govern the tendency Qf a company to become 

20 less public and more private than being reviewed under the 

21 aegis of a one sha~e, one VQt~ rule ofi a stQck exchange, 

22 CHAIRMAN SHAD: Thank you, Commissioner Grundfest 

23 
.. 

Commissioner Pet.ers? 

24 
. 

CO~1IS~~ONE~ PETERS; Well, lest we appear to 

25 be picking on fo~er Commissioner Sommer, let me address 
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1 MR. SOMMER: It's not the first time I've been 

2. picked on, Commissioner. 

3 OOMMISSIONER PETERS: I know Al. Let me address 

4 my question to Mr. Pickens and Mr. Mueller who seem to 

5 represent the protQ:tl!P1c:a~ polls of' 'opinion .on this-·-· 

6 par.ticular issue~ one arguing for maintenance of the one 

7 share, one vote, larid therefore denial of ~he New York Stock 

8 Exchange proposal; and the other arguing, rather eloquently, 

9 I thought, for the maintenance of flexibility for certain 

10 companies to have in arranging their capital structre. 
I-

11 And I wonder if there is a point between the 

u two of you at which you could have a meeting of the minds, 

13 and it occurs to me as it has for the past day and a half 

14 listening to other panelists that most of those who had 

15 differing viewpoints were able to agree that what distressed 

16 them most about the New York Stock Exchange proposal was that 

17 it would result in a disenfranchisement of shareholders. 

18 So I wonder if one focused on that issue, could 

19 you agree that should the Commission decide to grant the 

20 New York Stock Exchange request, what conditions could be 

21 put on it to ensure that shareholders would not be damaged 

22 from the disenfranchisement aspect of the proposal. 

23 Should ''Ie 4 for example require a company to compensa t~ 

24 shareholders for their vote that they are giving uo, or at 

"25 the very minimum require a company ~o compens~te those minority 
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1 

2. 

3 

" 
5 

&ha~eholde~e who vote a9a~nst the r~linquts~ent of their· 

vote and I'm assuming of course that one could assign a value 

to thau particular property right. 

Mr. Mueller? 

MR.. MUELLER: I think tha t re~l~y ma~ke.t condi,ti~D_~ 

6 would dictate values Ol;' re$tricti,ons or considerations for 

7 additional types of stock, and I think that it should rest 

8 right there. In terms of othel;' kinds of things that I would 

.9 suggest to modify our positi~n, I don't know that unles~, 

10 I don' t know that we could come up $.pecifically with something: 

11 like that at this moment. 

12 COMMISSIONER PETERS: Well, what abQut assuming 

13 that ~ess than the vote for turning over your voting power 

14 to:management is less than unanimous, do you not, are you 

15 not at all concerned about the1loss of the property rights 

16 to that minority who voted agai,nst changj;ng the capital 

17 structure. 

18 

19 

MR. MUELLER: °I think we are concerned with thato 

COMMISSIONER PETERS; aut you wouldp't compensate 

20 them for it? 

21 M~~ MUELLER; I don't think So. I think we'd pr~f~~ 

22 I think to allow market conditions to t~ke care of that. 

~ COMMISSIONER PETERS; Mr. Pickens? 

24 MR. PICKENS: Well, I'm disturbed that a stockhold@~ 

25 group today could disenfranchise stockholders of the future Q 

_-UL-.-_________ ~~. D~6~ __ -~ .. ~---------
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So, and I think that the proxy process needs to be looked 

at also, and I think this came up yesterday in I can't recall 

3 whether it was in John Phelan's testimony, and I believe 

" a question from Commissioner Cox, I believe that exchange, 

5 something took place as to the proxy process and disenfran-

6 chising future stockholders. 

7 I don't see why we want to complicate the situation, 

8 I ~ould not pay anybod~ for their vote, anymore than I would 

9 pay somebody for the vote if I was running for United States 

10 Senate. That won't work there, either, So I believe, you 

11 know, and if you look back over any comments that Mr_ Muelle~ 

12 had that said that you had to have different classes of 

13 stock to raise money. I don"t know who ali's in this room, 

14 but I'll put my record against anybody in the room as far 

15 as having to raise money. 

16 I star~ed off with $2500 in Mesa Petroleum in 19.56, 

17 and at one point, we raised $3.5 billion, and so riVe never 

18 had any problem raising money, because ~ had -- and so that 

19 as far as I'm concerned, that's a myth, for anybody to tell 

20 me they have to have different classes of stock to raise mon~y~ 

21 COMMISSIONER PE,TERS; But would it be that we all 

22 had your talent, Mr. W.ickens~ 

23 MR. PICKENS: Commissioner Peters, you're kind to 

~ say that, but there are others that I can give you names 

25 COMMISSIONER PETERS: That's envy, not kindness, si~~ 
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