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Pursuant to our earlidr cobversations with you,. u u ·this letter: is submitte@ on behalf_of our client, Pruden-tidl-Bache-Capital"Fundig, 1 registered broker-dealer- - - -' '- ." - :PN,Piudential'-4% -Bache":), in-connection with"its proposed under-
rr 4- ·4'wri€ing of· the· sale'-by theYHelena-West Helena-Phillips»

County Port Authority (the, -Port Authority"-), offapproxi-. 11 - •-

'.r-™ 4 .r mately $100 million,Securitized Revenue Bonds (the "Bonds"),.U.L <
4* . ' /.» 39*400re-flilly_ described"below:,- Friklair, Eldredge & Clark,- of-- -E5 -,-.'.if{*. 4 ,. ,,aLittle'fRockl Arkansa* bond 'coUnsel-U to the- Poft Authority,T --,.U

2-' Join in" making thi 6 Ee*test' on behilf>of their client.
, --' .15:51.: ,
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tU. . -2, '' ' .We.hereby, r#quest,-,·on behd 11 of our client and the .KOU'= P6rt ·Authority, that the.Staff 'of the Division of Corpora-f 3***»'c -·. @tion , Finance (fonfirm th.At'no action 'hill,'bia-,recammended,-to,Sthe' Securities. and.' Ek<hange Commissi<:(the -"Commission") i fUQ*h*>Op'dS, - including .thtitiC;i*49.1,1 67<T>»-.  4.b. e -interests naffo'rded the holders . 2I 4
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thereof n the hereinafter described Bond Fund, (i) are soldwithout being registered under the Securities Act of 1933,as amended (the "1933 Act"), (ii) are treated as exemptedsecurities under the Securities Exchange Act of 1934, asamended (the "1934 Act") and (iii) are sold without quali-fication of he indenture relating to the Bonds under theTrust Indenh re Act of 1939, as amended (the "1939 Act")., In this conne tion, we are also requesting the advice of theStaff to the e -fect that the application of Rule 131 underthe 1933 Act ar. 1 Rule 3b-5 under the 1934 Act do not resultin the creation if a "separate security" within the meaningof such Rules re 1iring registration under such Acts.
I. THE PROPOSED Oi FERING

The Port A ithority is a public body corporateestablished pursuant to the Metropolitan Port Authority Actof 1961, as amended, , rk. Stat. Ann. §§21-1501-21-1517 (1968&Supp. -1986) (the "Ac ."), and, as such, is a public instru-mentality of the State of Arkansas. The Port Authority wasformed for the express purpose of planning, develooing,operating and maintaining a port facility complex tn Phil-lips County along the lower Mississippi River. Pursuant toSection 1509 of the Act, the Port Authority has the author-ity to issue bonds to finance the study, planning, develop-ment and construction of port facilities in Phillips County.
- - ' 'The Port Authority is proposing to design andconstruct the Phillips County Marine Terminal, Slackwater

marine terminal. and -associated' utility and transportationHarbor and Industrial Park, a mew slackwater harbor.'public
improvements (the _"Project") in .Phillips County, Arkansas,five tiles south-of the port Citw of Helena, Arkansas alongthe west bank of the Mississippi River, approximately 70miles south of Memphis, Tentiessee

The proposed Project hasbeen under consideration for over zen years and 'is derivedfrom-a concept developed by the U.S. Army Corps of Engi-neers, as described below, during 1972 through 1980. ThePort Authority is currently proposing to undertake the plan-ning', development and operation of the Project·because itperceives the need for a harbor and waterfront terminalofa-ilities along the lower Mississippi River for the facili-- tation of industry and -commerce for the· Phillips Countyarea.*.. I ,):.kis, * '.

S..iff.'c.£© Ii.: * '.t
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It is envisaged that the Project will entail thedevelopment and construction of a slackwater harbor, con-sisting of a linear waterway and a flood control levee, anda marine terminal, developed from 60 acres of elevated wa-terfront land to provide i.aterials handling services, cov-ered and open storage,
and transshipment capacity to rail-roads and tracks. Material excavated from the harbor isalso planned to be used to create up to 280 acres of flood-free waterfront land for industrial development purposes.(It presently is anticipated that the cost of the hatbor andmarine terminal facility will be partially defrayed throughthe sale of industrial park sites. Consideration may begiven to leasing industrial park sites in lieu of sale if itis determined that such action would be more cost effec-t'

tive.)
1

--

-vt - 1 The Project has been under active consideration '

for inclusion in a major federal waterway projectcurrently- T being planned pursuant to federal and state law. TheProject site lies within the United States Environmental" Ptotection Agency designated "3 2-
1 -I attainment" --5areas for airquality. Studies for the development of the Project Site--

were made _by the U.S. Army Corps 6f Engineers over the pe-tiod of 1972 to 1980. An initial feasibility study for such --Ia project-was financed by the United States Economic Devel-opment Administration for the Army-Corps of Engineers and- r. - completed in June, 1977.
1--

.

.. - Because the Port Authority has determined that the Project should be currently developed due to -the shortage of--_ J -,- harbor and waterfront terminal facilities, as explai'nedi J above, it is planning to offer and sell the Bonds for the't.4- "

purpose of generating the financing for all or a major part -. of the study, design and other preliminary (or "soft") costs.for' the Project. The Bonds will be-limited 'obligations ofthe Port Authority and will impose no general liability uponf ' '--- - 'the Port Autho-rity for payment of the debt service thereon.:P i- Incbme on
L-

ation: the Bonds will be subject to federal income tax-
4.

.

The Bonds will be' issued pursuant to the.terms of . 0
'-

a trust indenture (the "Trust Indenture"),between the Au-
.-r :tkority -and a banking institution, as'Trustee (the-r."Trudte€e' i --

,. _The proceeds from the sale of the Bonds will be- .,-,"used«for the 'following purpokes: (1)'to inake a deposit into9,- ,' ' tz, -· ? - Project; 'Fund to be 'crdated under the Indentut,e (the -
-

W '7-' 4 .."U,3-5
44> pi 3 "projec32 Fund"j from whichjthe .Trustee:14* '_ .

-- will disburse funds_ -

I. .
I.

. 2•
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fok the payment of the study, design and other preliminarycosts for the Project; (2) to deposit funds in a Bond Fundto be created under the Indenture (the "Bond Fund"), whichwill be immediately invested in a guaranteed investmentcontract to be obtained from an insurance company or otherfinancial institution; and (3) to provide monies for theissuance costs of the Bonds.

The financing structure of the Bonds is designedso that the funding costs for the study, design and otherpreliminary costs for the Project will be derived from thedifferential between the proceeds of the planned offeringand the cost of the guaranteed investment contract.
Paymentof the debt service on the Bonds will be completely depen-dent upon payments to be received pursuant to the guaranteedinvestment contract.

It is anticipated that, in order topurchase a guaranteed investment contract yielding fundsadequate to service interest and principal payments on theBonds, the great preponderance of the pro:pedb from theinitial issuance of the Bonds will be invested in the BondFund for investment in the guaranteed investment contract.
It is anticipated that, upon completion of thestudy, design and preliminary work on the Project (which isbeing financed by the subject Bonds), a subsequent offeringof traditional tax-exempt bonds may be undertaken.

Theproceeds of such an offering, if undertaken, together withother available funds (including funds, if any, receivedfrom the federal government) would be used to fund the ac-tual construction costs of the Project.
At the present time, the Authority intends toconstruct the above-described Project.

However, it is pos-sible (either because of conclusions derived from the studyphase or because of other developments) that elements of theProject may be modified or deleted, or that the Projectitself can never be constructed or completed.
It is antici-pated that, in any circumstances, the Bonds will neverthe-less remain outstanding until their stated maturity.
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DISCUSSION
r

A. 1933 Act'Considerations and Rule 131.
. Although the Bonds are securities under Section2(1) of- the 1933 Act, they are exempt from the registration-provisions of Section 5 under Section 3(a)(2) of the 1933Act, which exempts "any security issued or guaranteed by.. .any political subdivision of a State or territory, or by anypublic instrumentality of one or more States or territo-ries...." As described above, the Port Authority is apub-lic instrumentality of the State of Arkansas. Thus, theBonds are exempt under Section 3(a)(2) from the registrationprovisions of Section 5 because they are securities issuedby a public instrumentality of a State.

Under Rule 131(a) of the 1933 Act, any part of anobligation issued by a governmental unit in Section 3 (a)(2)that is "payable from payments to be made in respect ofproperty or money which lS or will be used, under a lease,sale or loan arrangement, by or for industrial or commercialenterprise, is deemed to constitute a "separate security"for purposes of Section 2(1) of the 1933 Act. Absent an ,exemption, such a separate security would require registra-tion under the 1933 Act.
Applying Rule 131(a) to the PortAuthority's proposed sale of the Bonds, the issue ariseswhether payments derived from the guaranteed investmentcontract in the Bond Fund could be interpreted as being madeunder a lease, sale or loan arrangement, by or for commer·cial or industrial enterprise.

In the contemplated transaction, payments madefrom the Bond Fund, funded by a guaranteed investment con-tract, clearly are not payments within the purview of theconditions set forth in Rule 131(a). Such payments are notin respect of a "lease, sale or loan arrangement, by or foran industrial or commercial enterprise". Hence the proposedobligation does not involve a separate security within themeaning of Rule 131(a). In the Release proposing Rule131(a), Securities Act Release No. 4896, Fed. Sec. L. Rep,1177,525 (67-69 Trans. Bdr.) (February 1, 1968), the Commis-sion indicated that Rule 131 is directed to financing planswith respect to the activities of a private company. Id. -atp. 83,094. The proposed transaction in no way representssuch a financing. Rather, the sale of the Bonds representsa 'financing by a state instrumentality for a public purpose,as described above, with the investment of proceeds in the
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Bond Fund serving as an effective means of furthering,the " 
Pdblic purpos'e'. In a recent no-action letter, the Staff
adopted a no-action position regarding the inapplicability
of Rule 131 in circumstances in relevant part analogous to
the proposed offering. „In Cache County, Davis County, Salt
Lake,_County Utah County and -Weber County ( available Janu-
ary 16. 1987), t-he Staff accepted the view that a bond re-
tirement fund consi sting of guaranteed investment contracts
from one or more insurance companies, public utilities or
similar triple A institutions would not constitute a "lease,
sale or loan arrangement" deemed to be a separate security
by Rule 131(a). That letter involved a transactidn under
which certain Utah counties proposed to issue zero coupon
bonds, over half the prpceeds of which were to be used to
fund the bond retirement fur,d, with the remaining proceeds
to be invested primarily in venture capital investments in
-new and developing non-public companies. See also Dunes
Community Develoament District (available March 2, 1987).

-.It is respectfully submitted that, in view of the clear
public purpose and related circumstances of the proposed
Port Authority financing, as well as the analysis of Rule
131 accepted in the recent Cache County no-action letter,
the payments in respect of the guaranteed investment con-
tract to be utilized in the Port Authority financing are not
with respect to "a 1 ease, sale, or loan arrangement, by or
for industrial or commercial enterprise" within the param-
eters of Rule 131.

We believe that the grounds for the inapplicabil-
ity of Section 131 and any related registration requirements
are most correctly premised on the above analysis. However,
it should also be noted that a secondary ground for "exemp-
tion from registration can be found in the actual language
of subsection (b)(2) of Rule 131. Rule 131(b)(2) provides
that an obligation is not a "separate security" for purposes
of Rule 131(a) if it "relates to a public project or facil-
ity owned and operated by or on behalf of and under the
control of'a governmental unit" specified in Section
3(a)(2).* Thus, even if the contemplated transaction could

:.3

E

* -. As noted earlier, it is anticipated that the cost of
'' the harbor and marine terminal facility will be par- ,

L, M ' . " .tially defrayed through the sale of industrial park
il *..' ..i:. '.*       sites situated on flood free "waterfront land created -, el . > „ ./ through the harbor excavation. Consideration may be -

6 *

,

', given to leasing industrial park sites.in lieu of sale. ;-i « f-

( Footnote·continued)   ...'': + -- I . I             ,
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.be -interpreted to involve a "lease, sale or 1.dan arrange-
.1

,-u':Iment,· by or 'for industrial :or commercial enterprise," the<. exception provided by Rule 131(b)(2) is neve*theless appli-1 - , cable. As indicated above, the purpose of the' proposed.initial Bond financing is-to make available funds which willbe used to finance the study, design and other preliminary
Arkansas along the lower Mississippi River.

In Dunes Commu-
· ,  costs for a major port facility complex in Phillips County,

nity,Development District, the Staff recently took a no-action position under Rule 131(b)(2) where there was a sub-stantial degree of public ownership and control over aproject. The governmental purpose and ownership of the port -complex project contemplated by the Port Authority is evenmord» pervasive than in Dunes and the no-action letters cicedtherein. Thus, the guaranteed investment contract contem-plated by the proposed Port Authority financing comes within :
such obligation is an integral part of the effectuation of athe specific exemptive language of Rule 131(b)(2), since
pose and ownership.**financing which relates to a project with clear public pur-

(Footnote * continued from previous page)
In any event, such sites will be used in a manner de-signed to provide the most cost effective means ofproviding partial additional funding for the cost ofthe overall harbor and marine terminal which, as indi-cated above, will remain' under the overall control and

of Rule 131(b)(2).„ ownership of the Authority and thus be within the ambit
**

In this regard, it is relevant to note the languagecontained in the Commission' s Securities Act ReleaseNo. 4921 (and recited again in Securities Act ReleaseNo. 5055) to the effect that
,

[Rule 131] does not have the effect ofrequiring registration of revenue bondsissued by a state, a political subdi-vision,.a municipality or a public in-strumentality to finance a revenue pro-cir :ing public project operated' by suchissuer, such as toll roads, municipalwater systems, transpbrtation fabilitiesand systems or municipal recreationalfacilities, or revenue bonds which areto be funded by payments under a lease,
(Footnote continued)
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B. 1934 Act Considerations and Rule 3b-5.
Although the Bonds are securities as defined inSection 3(a)(10) of the 1934 Act, they are "exempted securi-ties" within the meaning of Section 3(a)(12) of the 1934Act. "Exempted securities" include "municipal securities, "as defined in Section 3(a)(29) of the 1934»Act.

Section3(a)(29) of the 1934 Act defines "municipal security
as

of, or obligations guaranteed as tos:curities which are direct obligations
principal or interest by, a State or any
agency or instrumentality of a State orpolitical subdivision thereof, or any
any political subdivision thereof, ....

As described above, the Bonds are obligations of the PortAuthority, an instrumentality of the State of Arkansas.Thus, the Bonds are "municipal securities" under Section3(a)(29) and therefore are "exempted securities" under Sec-tion 3(a)(12).
The Staff in prior no-action letters hasagreed that revenue bonds payable otherwise than from the

(Footnote ** continued from previous page)
sale or loan arrangement if the user ofthe facility or property is a state or apolitical subdivision or public instru-mentality of a state or a municipalitywhich is the lessee or obligor. Newparagraph (b) of the rule is designed toremove all doubt as to the effect of-' therule.

In this connection, concern wasexpressed in many comments that the rulewould have the effect of requiring reg-istration of bonds issued to finance
construction of airports, wharves, rec-reational and sporting facilities andconvention facilities. Paragraph (b)would clearly make the rule inapplicableto the financing of such facilities thatare owned by a municipality and operatedby it or a public instrumentality."

Securities Act Release No. 49' , Fed. Sec. L. Rep.177,592 ['67-'69 Trans. Bdr.] (August 28, 1968).
,
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general 'revenues of municipal issuers, as is the case in theproposed transaction, are municipal securities for purposesof Section 3(a)(29). See, e.g., Kidder, Peabody & Co. In-corporated (available July 17, 1984); Cache County.
Rule 3b-5 of the 1934 Act is the companion to Rule131 in the 1933 Act and contains provisions substantiallyidentical to Rule 131.

We submit that for the reasonsstated above with respect to Rule 131 that the Port Author-ity's proposed sale of the Bonds does not involve a "sepa-rate security" under Rule Jb-5 that would require registra-tion under the 1934 Act.-

.

C. 1939 Act considerations.

Section 304(a)(4)(A) of the 1939 Act states thatthe Act does not .apply to
,

Securities Act of 1933, as heretofore amended, by' any security exempted from the provisions of the
paragraph (2), (3), (4), (5), (6), (7), (8) or(11) of subsection 3(a) thereof....

As discussed above, the Bonds are exempt from the registra-tion provisions under Section 5 of the 1933 Act under Sec-tion 3(a)(2) of the 1933 Act. Thus, the Bonds are exemptfrom the provisions of the 1939 Act under Section304(a)(4)(A) of the 1939 Act.
Furthermore, for the reasonsstated above, the Bond Fund and the guaranteed investmentcontract are also exempt from the registration provisions ofthe 1933 Act under Secdion 3(a)(2) of 1933 Act because theydo not constitute "separate securities" under Rule 131(a).Thus, the Bond Fund and the guaranteed investment contractalso are exempt from the 1939 Act under Section 304(a)(4)(A) of the 1939 Act.

'III. CONCLUSION

Based upon the foregoing, we respectfully requestthe advice of the Staff to the effect that (a) it will notrecommend any action to the Commission if (i) the Bonds areoffered and sold without registration under the 1933 Act,(ii) the Bonds are treated as exempted securities under the1934 Act, and (iii) the Bonds are sold without qualifyingthe Indenture relating to the Bonds under the 1939 Act; and
j .
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- (b) no -"separate security" is created under the foregoingfacts within the meaning of Rule 131 under the 1933 Act orRule Sb-5 under» the 1934 Act that would require registration5,4 under such Acts, in reliance upon the opinion of our firm 'r that such regi stration and qualification are not requiredand that, such treatment is appropriate. Friday, Eldredge &Clark, bond counsel to the Port Authority, concur in theviews and opinions set forth herein.
In accordance with the procedures outlined inSecuritie:3 Act Release No. 6269 (December 5, 1980), we en-.

close seven extra copies of this letter for the conveni ence' of the Staff.
.j

„ . , The Port Authority expects shortly to offer andse 11 the Bonds -

Accordingly, as discussed with you in pre-liminary telephone conversations, we respectfully request aresponse to thi s request as soon as practicable, and, i fpossible, a response within 30 days of your receipt of- thisletter.

If you have any comments or questions relating tos not consistent with our interpretation, please feel free tothis request, or if you anticipate formulating a response
contact either the undersigned at (212) 715-8080 or Peter R.O'Flinn, Esq, of this office at (212) 715-8017. Please also
Eldredge & Clark at ( 501) 376-2011.

,

feel free to contact James A. Buttry, Esq., of Friday,

4

p

- 1

, A ./

,
..S, ,

b. 4 .& 142 , Wi·-.2.f,{ 3,)1''. T,1

,1

Very truly yours,

1 kjL
ameron F. MacRae III, P.C.
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Mr. William E. Morley,
Chief Counsel

Division of C9rporation
Securities..and Exchange
450 Fifth Street, N.W.
Washington, D.C. 20549

Re:

Esq.

Finance

Commission

Confidentiality for No-Action Request
Filed April 15, 1987 for the Helena-West Helena-
Phillips County Port Authority

Dear Mr. Morley:

Pursuant to 17 C.F.R. § 200.81(b)(1986), we are
submitting this letter on behalf of,our client, Prudential-

. Bache Capital Funding ( "Prudential-Bache"), to request that
the staff off the Securities and Exchange Commission ( "Com-

4 mission") g*ant confidential treatment until 90 days after
the e*piration of 30"days from the date of the Staff's re-4.  ,

.

sponse to .the no-action letter submitted on April 15, 1987
, by this firm on behalf 'of our client relating to the Helena-I t

West Helena-Phillips,County Port Authority (the "Port Au-
S ' > ,thotity") proposed bond financing. Friday; Eldredge &

Clark, .of Little 'Rock, Arkansas, bond counsel to the Port
Authority, join in, making this request on .behalf of their.
client.
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As more fully described in our no-action request,
the proposed bond financing by the Port Authority, which
involves the investment of a portion of the proceeds from
the sale of·the bonds in a guaranteed investment contract,

is a relatively unique concept developed by Prudential-
Bache. -'The disclosure of the Port Authority's no-action
tequest and the Staff ' s response thereto without granting
Confidential treatment for 90 days after the expiration of
30 days from the Staff' s response could jeopardize the
highly proprietary nature of the concept and could detrimen-
tally affect the success of the Port Authority' s proposed
offering.

If you have any comments or questions relating to
this request, please feel free to contact either the under-
signed at (212) 715-8080 or' Peter R. O'Flinn, Esq. of this
office at (212) 715-8017. Please also feel free to contact

James A. Buttry, Esq. of Friday, Eldredge & Clark at (501)
376-2011.
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Very truly yours,

Cameron F. MacRae III, P.C.
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July 29, 1987
000038- , . «RESPONSE OF' THE OFFICE OF CHIEF COUNSELDIVI'SION_OFCORPORATION FINAN-C-E____-I - :' « ',,'

Re:. Helena-West Hdlena-Phillips County Port Authorityi

Incoding letter dated April 15, 1987
Based on the facts presented, this Division will not recommendenforcement action to the Commission if the Port Authority, inreliance on your.opinion that the exemptions afforded byi Section 3(a)(2) of the Securities Act of 1933 (the "1933 Act"), Section'3(a)(12) of the Securities Exchange Act of 1934(the "1934 Act") arid Section 304(a) (4) of the Trust IndentureAct of 1939 (the "1939 Act") are available, offers and sellsthe Bonds (including the interests of the holders thereof in, the Bond Fund) as described in your letter, without registeringthe Bonds under the 1933 Act or the 1934 Act, or qualificationunder the 1939 Act.

It is also our view that payments from theBond Fund would not be made in respect of property or money
\Vj

which is or will be used, under a lease, sale or loan agreement,by or for industrial or commercial enterprises, and would thusnot be deemed separate securities under Rule 131(a) under the1933 Act and Rule 3b-5'under the 1934 Act.
Because these positions are based on the representations made '- , different facts or conditions might require another conclusion.to the Division in your letter, it should be noted that
Moreovr, this letter only expresses the Division's position on- enforcement action and does not purport to express legalconclusions on the questions presented.

that your request has been granted for that period.With regard to your request for confidential treatment for anadditional 90 days pursuant to 17 CFR 200.81, please be advised'11 '
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Sara Hanks
, Attorney-Fellow
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