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;~Pursuant to our earl;e:rconversatlons with you
11s letter,ls submltt 1 .on, behalf of our:: cllent Pruden-
-1al -Bache’ Capltal Fund1ng § . ”‘Zn.k
Prudent1al Bache") ion wzth its proposed. under-
ng of the. ~West Helena-Phllllps L
‘Cou ty Port Aut orlty (the "Port Authorlty,), of “approxi- -
matelly: $100:million ; Securltlzed ‘Revenue“Bonds' (the. "Bonds") 'l
a"_mére fully descrlbed below.éﬂgtlday, ‘Eldredge & Clark;- of
tle Rock Arkansa “bond;qohﬁselfto the. Port Authorlty,
] | i ""ﬁquest;op”ﬁghélfkof thelr cllent
y request LE 'of - our'cllent and the
‘ rt:Authorlty that thi }Staff ‘of the D1v131on of . COrpora-f P
t: oh , e 7“" Cthat? \no: actlon w1ll .be- recommended - to .
iritiesiand’Ex é . i ‘(the "Comm1351on") 1f‘a:
be“lnterests afforded‘the holde ’
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thereof n the hereinafter described Bong Fund, (i) are sold
without being registered under the Securitjes Act of 1933,
as amended! (the 1933 Act"), (ii) are treated as exempted
Securities under the Securij

lties Exchange aAct of 1934
amended (the "1934 Act") a 1ii
fication of i

I. THE PROPOSED O FERING

The Port kEithority is 5 public body corporate
established pPursuant

%0 the Metropolitan Port Authority Act
of 1961, as amended, , -k, Stat. Ann. §§21-1501-21-1517 (1968
&JSupp.Al986) (the "ac ."), and, as Such, is a public instru-
i of the st Port Authority was
g, developing,
complex in Phil~
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It is envisaged that the Project will entail the
~development and construction of a slackwater harbor,
sisting of a linear
i N & marine terminal, d
NI .terfront land to provide ..
M. .-ered and oper, storage,
[ S : 'roads and trucks.

3 Environmental L
\ ‘attainment" ‘areas for air”™
T ~quality. Studies for the development of the Project Site
- were made by the U.s, Army Corps of Engingers,oyer the pe- = :
- .riod of 1972 to 1980. ap initialifeésibilityistudy for such -
.a project.was financed by the United States Economic Devel- =~ .
fépment”Administration £ Y “Coj Engineers’ and —
e, 1977. = .. - - T I N

aiforiﬁhejProject. The Bonds wil .be limite :bBl;gationé of
vthe{Ppgthu;ho;ity andiwill‘impose“np general liability upon’
the: Port Authority for : i

- .Income on' the Bonds, will be "subje.
ation; . o :

_,ngtrust;;ndent X :‘ndqptufgq);betwéen the Au- .-

".. ;thorityand a lon, as Trustee (the o
~"Trustee") .- he "Sale of the Bonds will be

€ or _t (1) “to make  a deposit -into

v

fﬁtheyxpdentuggg(ﬁhé e
USfee will disburse funds. '™

v
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AL 1933 Act'COnsiderations'" and Rule 131.

) Although the Bonds are securities
2(1) of the 1933 Act, they are exem

‘Provisions of Section 5 under Sectj
Act, which exempts "any security issued
any political subdivision of a State or territory, or by any

imder Section
pt from the registration

S apub-
e of Arkansas. Thus, the

by a public instrumentality of a State.

Under Rule 131(a) of the 1933 Act,
obligation issued by a

enterprise," is deemed to constitute a3 "separate security"

for ‘purposes of Section 2(1) of the 1933 Act. Absent ap .
exemption, such a Separate Security would regquire registra-
tion under the 1933 Act. Applying Rule 131(a) to the Dort
Authority's pProposed sale of the Bonds, the issue arises
whether payments derived from the guaranteed investment
contract in the Bond Fund could be interpreted as being mide

under a lease, sale or loan arrangement, by or for commer.
cial or industrial enterprise,

In the contemplated transaction, Payments made
from the Bond Fund, funded by a guaranteed investment cop-
tract, clearly are not payments within the pPurview of the
conditions set forth in Rule 131(a). Ssuch Payments are not

.in respect of & "lease, sale or loan arrangement, by or for
i . Hence the proposed

obligation does not involve a separate Security within the

meaning of Rule 131(a). 1In the Release Proposing Rule

L. Rep.:
177,525 (67-69 Trans. Bdr.) (February 1, 1968), the Commis-

ected to financing Plans

such a financing
a ‘financing by a st
as described above,

- Rather, the sale of the Bonds represents
ate instrumentality for a public purpose,
with the investment of Proceeds in the
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purlic ‘purpose. In a recent no-action letter, the Staff
adopted a no-action position regarding the inapplicability
of Rule 131 in circumstances in relevant part analogous to
the proposed offering. .In Cache County, Davis County, Salt
..Lake, County Utah County and Weber County (available Janu-
ary 16, 1987), the Staff accepted the view that a bond re-
-tirement fund consisting of guaranteed investment contracts
from one or more insurance companies, public utilities or
similar triple A institutions would not constitute a "lease,
sale or loan arrangement" deemed to be a separate security
by Rule 131(a). That letter involved a transaction under
which certain Utah counties proposed to issue zero coupon
bonds, over half the proceeds of which were to be used to
fund the bond retirement furd, with the remaining proceeds
to be invested primarily in venture capital investments in
new and developing non-public companies. See also Dunes
-Community Development District (available March 2, 1987).
"It is respectfully submitted that, in view of the clear
'public purpose and related circumstances of the proposed
Port Authority financing, as well as the analysis of Rule
131 accepted in the recent Cache County no-action letter,
.the payments in respect of the guaranteed investment con-
,tract to be utilized in the Port ‘Authority financing are not
with respect to "a lease, sale, or loan arrangement, by or
for industrial or commercial enterprise" within the parame
eters of Rule 131.

We believe that the grounds for the inapplicabil-
ity of Section 131 and any related registration requirements
are most correctly premised on the above analysis. However,
it should also be noted that a secondary ground for “exemp-
tion from registration can be found in the actual language
of subsection (b)(2) of Rule 131. Rule 131(b) (2) provides
that an obligation is not a "separate security" for purposes

i‘,of Rule 131(a) if it "relates to a public project or facil-
> ity owned -and operated by or on behalf of and under the

control of 'a governmental unit" specified in Section
3(a)(2).* Thus, even if the contemplated transaction could

ia .

Se

As noted earlier, 11: is anticipated that the cost of

N .tially defrayed through the sale of industrial park
v ~sites situated on flood free ‘waterfront land created

© 7 through the harbor excavation. Consideration may be
- _given to leasing industrial park sites.in lieu of sale.
B P I (Footnote. continued)

the harbor and marine terminal facility will be par- .
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the overall harbor y
cated above, will remain’ unde

ownership of the Authority an
of Rule 131(b)(2).

Al In this regard,

it is relevant tb note the language
contained in the

Commission's Securities Act Release
No. 4923 (and recited again in Sec

urities Act Release
No. 5055) to the ‘effect that
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di':ing public Project operateqd:
issuer, such.as toll roads, municipal
water systems, transportation facilities
and systems or municipal recreational
facilities, Or revenue bonds which are
to be funded by payments under a lease,

(Footnote continued)
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B. 1934 Act Cdnsiderations and Rule 3b-5.

of the 1934

municipal securities, "
as defined in Section 3(a)(29) of the 1934 -Act. Section

3(a)(29) of the 1934 Act defines "municipal security" as

Sdcurities which are direct obligations
of, or obligations guaranteed as to
Principal or interest by,

As describeq above,
Authority, an instrumentality of th

Thus, the Bonds are "municipal Securities” under Sectisan

3(a)(29) ang therefore ara "exempted Securities" under Sec-
tion 3(a)(12). The Staff in prior no-
agreed that reve

(Footnote ##* continued from Previocus Page)

L. ‘ sale or loan arrangement if the user of
A E the facility or Property is a state or a
o political subdivision or public instry-

. mentality of a state or a municipality
p which is the lessee or obij

+ Wharves, rec-
reational angd Sporting facilities and
convention facilities. Paragraph (b)
would clearly make the r i

e - . Securities Act Release No. 49~
- - * 177,592 ['67-'69 Trans,

. Fed. Sec. L. Rep.
Bdr.) (August 28, 1968),

they are "exempted securi-
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‘;;generalfrebenhes.of municipay issuers, as is the case in the
“proposed,traqsaction,

arz municipal Securities for Purposes
of Section 3(a)(29). See, e

- 9., Kidder, Peabody & Co. In-
. Corporated (available July 17, 1984); Cache County.

Rule 3b-5 of the 1934 Act is the co
131 in the 3933 Act and contains Provisions substantially
Addentical to Rule 131. We submit that for the reasons

Stated above with respect to Rule 131 that the Port Author-
ity's proposed sale of the Bonds does not involve a "sepa-~
rate security" under Rule 3b

-5 that would - require registra-
tion unqgr the 193¢ act. .

mpanion to Rule

C. 1939 Act Cbnsiderations.

. Section 304(a)(4)(A) of the 1939 Act states that
the Act “loes not apply to 5

: any security eéxempted from the Provisions of the
) Securities Act of 1933, as heretofore amended, by
R ) Paragraph (2), (3), (4), (5), (s}, (7). (8) or
T ) . (11) of subsection 3(a) thereof. . ..

As discussed above, the Bonds are exempt from the registra-
tion pruvisions under Section § of the 1933 act under Sec-
tion 3(a)(2) of the 1933 Act. Thus, the Bonds are exempt
from the Provisions of the 1939 Act under Section
304(a)(4)(A) ©f the 1939 Act.

Furthermore, for the reasons
stated above, the Bond Fund and the guaranteed investment

Securities" under Rule 131(a).

and the guaranteed investment contract
5 also are exempt from

the 1939 Act under Section 304
! (a)(4)(A) of the 1939 Act. .

. ST III. CONCLUSION
N ' F ==

Based upon the foregoing, we respectfully request’

: 0 the effect that (a) it will not
recommend any action to the

] Commission if (i) the Bonds are
offered and sold-without registration under the 1933 Act,
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*(b) no "separate Security" is created under the foregoing
facts within the neéaning of Rule 131 under the 1933 Act or
Rule“3b-5umier‘the 1934 Act that would require registration
" under Such Acts, in reliance upon the opinion of our firm -
ation ang qQualification are not required .
atment is‘appropriate. Friday, Eldredge &

to the Port Authority, concur in the
Views and winioqs set forth herein.

In accordance with the Procedures outlined in
Securities pct Release No. 6269 (December 5, 1980), we en-
Close seven extra copies of this letter for the convenience
of the Staff, -

) . The Port Authority expects shortly to offer ang
sell the Bonds . Accordingly, as discussed with y

e conversations,

_— - If you have any comments op
T o this Tequest, or if You anticipate formulating a response
' .ot consistent with our j ]

ease glso
Y, Esq., of Friday,
ge & Clark at (501) 376-2011.

Very truly yours,

.C.

>

L -
; P aheron F. MacRae 11T p
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1933 Act/3(a){2)
1934 Act/3(a)(12)
1939 Act/304(a){4)

April 15, 1987

.

" Mr. William E. Morley, Esq.
Chief Counsel
Division of Corporation Finance
Securities;and Exchange Commission
" 450 Fifth Street, N.W. '
Washington, D.C. 20549

.

v

P T e

Re:: Confidentiality for No-Action Request =

. Filed April 15, 1987 for the Helena-West Helena- E
‘Phillips County Port Authority -

: Y

Dear Mr. Morley: .

. N s ' ’ ‘ &E

Pursuant to 17 C.F.R. § 200.81(b)(1986), we are :

submitting -this letter on behalf of .our client, Prudential- =
-Bache Capital Funding ("Prudential-Bache"), to request that =
the staff of’the Securities and Exchange Commission ("Com- S
"mission") grant confidential treatment until 90 days after :
-~ _the expiration of 30 -days from the date of the Staff's re- £
«, sponse to the no-action letter submitted on April 15, 1987 g
! _by-this firm on behalf ‘of our client relating to the Helena~ =
- West Helena-Phillips County Port Authority (the "Port Au~ ° F

:""  thority") proposed bond financing. Friday, Eldredge.& N
v . Clark, ‘of Little Rock, Arkansas, bond counsel to the Port

"7 " Authority; join in making this request on behalf of their. o
* .client. ' e .
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As more fully descrlbed 'in our no- actlon request

‘the proposed bond financing by the Port Authority, which
involves the investment of a portion of the proceeds from
" the sale of -the bonds in a guaranteed investment contract,
is a relatively unique concept developed by Prudential-
Bache. "The disclosure of the Port Authority's no-action
request and the Staff's response thereto without granting
confidential treatment for 90 days after the expiration of -
30 days from the Staff's response could jeopardize the

highly proprietary nature of the concept and could detrimen-

tally affect the success of the Port Authority's proposed

‘offering.

P

PN

i

{

i If you have any comments or questions relating to
| this request, please feel free to contact either the under-
!=< signed at (212) 715-8080 or Peter R. O'Flinn, Esqg. of this

~j P office at (212) 715-8017. Please also feel free to contact
i

i

PR James A. Buttry, Esq. of Friday, Eldredge & Clark at (501)
376-2011. ;

Very truly yours,

Cameron F. MacRae 111,
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. t is alge our viey that Payments from the
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o] operty or‘money
: under a leage, Sale or loan agreement,
Y or for industrja] Or commercijay enterprises, and woulgqg thus
not he deemed Separate Securitj
1933 act and Rule 3p-

v Under the
5’'under the 1934 Ac

Sara Hanks
~Attorney-Fellow




