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NOMINATION OF DAVID S. RUDER TO BE
CHAIRMAN, SECURITIES AND EXCHANGE
COMMISSION

WEDNESDAY, JULY 22, 1987

U.S. SENATE,
CoMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,
Washington, DC.

The committee met at 10 a.m., in room SD-538, Dirksen Senate
Office Building, Senator William Proxmire (chairman of the com-
mittee) presiding.

Present: Senators Proxmire, Riegle, Sarbanes, Dixon, Sanford,
%helby, Graham, Garn, Heinz, D’Amato, Hecht, Bond, Chafee, and

arnes.
b Tlée CHAIRMAN. Mr. Ruder, will you rise and raise your right

and.

{Whereupon, the witness was duly sworn.]

The CuairMAN. Thank you, sir.

Senator Dixon. Mr. Chairman, may I have the privilege of intro-
ducing David Ruder?

The CHAIRMAN. Go right ahead.

Senator DixoN. Thank you, Mr. Chairman. You're in a very nice
mood this morning.

OPENING STATEMENT OF SENATOR DIXON

Senator DixoN. Mr. Chairman, I want to take this opportunity to
introduce David Ruder, a highly respected Illinoisan.

He has been a distinguished professor at Northwestern Universi-
ty School of Law since 1961 and was dean of the school between
1977 and 1985.

Mr. Ruder has a strong securities background. He's published
over 40 articles on corporate and securities issues and has signifi-
cant securities litigation experience. He's been a member of the Se-
curities Law Committees of the American and Chicago Bar Associa-
tions, the Legal Advisory Committee of the New York Stock Ex-
change, and the Group of Consultants to the American Law Insti-
tute’s Federal Securities Law Project.

In short, Mr. Chairman, David Ruder is well qualified for the po-
sition as Chairman of the Securities and Exchange Commission. He
has the experience, the expertise, and the quulities of judgment
that are needed to succeed in this very difficult post. He has an ex-
cellent reputation in Illinois and in legal circles generally and, Mr.
Chairman, I can say without hesitation that everyone in Illinois

(1)
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T've talked to about David Ruder enthusiastically supports his nom-
ination.

I share the view that he will make a first-rate Chairman and,
Mr. Chairman, I’'m delighted to be able to introduce him to my col-
leagues and friends on this committee this morning.

I thank the chair for giving me this privilege and for once again
showing his friendship and his support.

The CHAIRMAN. Well, thank you very much, Senator Dixon, but I
must disagree with you in one very important respect. That impor-
tant respect is that Mr. Ruder is no more a citizen of Illinois than I
am. In fact, he’s less. Mr. Ruder was born in Wausau, WI. He went
to the University of Wisconsin. He went to work for a law firm in
Wisconsin. Late in his life he came down for a few short years to
Ilinois.

Senator Dixon. Mr. Chairman, I was going to say, on the other
hand, you were born in Illinois, raised in Illinois, nurtured in Illi-
nois. [Laughter.]

The CaalrMAN. Well, having settled that, Mr. Ruder——

Senator Dixon. Still support the Chicago Cubs.

The CHAIRMAN. And the Milwaukee Brewers. [Laughter.]

OPENING STATEMENT OF CHAIRMAN PROXMIRE

The CHAIRMAN. Mr. Ruder, what should be the principal duty of
the new Chairman of the Securities and Exchange Commission?
The SEC has over the years served this country brilliantly to pro-
vide capital markets that until recently were viewed as the most
honest and efficient in the world. The SEC from the days of Wil-
liam Douglas and Joe Kennedy has recognized the temptation to
make money and lots of it quickly and easily sometimes over-
whelms the ethical conscience of the trader to operate honestly or
even legally.

If this were not the case, there would be much less need for the
SEC. In a world without greed or the rich temptations and fat re-
wards of dishonesty and deception, the Congress would not have
created the SEC more than 50 years ago.

But in the past 50 years and especially in the past 5 or 6 years,
the temptations and the money to be made has hugely increased.

On the other hand, it takes centuries for human ethics to im-
prove. Indeed, many observers consider the present an age of moral
and ethical decline in politics, in religion, on Main Street, and es-
pecially on Wall Street.

I think that’s too harsh. We are, in my judgment, no worse but
almost certainly no better morally than Americans have been
throughout the years, but as we know from recent experience
there’s a lot more money to be made. Our securities laws, including
the laws that established the SEC are more than 50 years old.

All this means we need a tough-minded, no-nonsense Securities
and Exchange Commission Chairman. We need the kind of ethics
in the capital market that Judge Landis brought to baseball when
corruption threatened to destroy our national pastime.

The question before this committee and the Senate in the nomi-
nation of David Ruder is not simply does he bring a high standard
of integrity. You certainly do. It’s not simply whether you have
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written wisely and well and shown your understanding of securi-
ties law. You have.

It is whether you bring an understanding of the serious threat
that insider trading and manipulative hostile takeovers represent
to the capital markets of our country. :

The dimensions of this plague stretch from antitrust policy to un-
employment to fundamental shareholder rights. It is not too much
to say that our capital markets are awash in securities crime. The
question on Mr. Ruder’s nomination is, does he bring the will to act
and act vigorously to clean up our capital markets?

Now many in the Congress and I'm sure in the public have con-
cluded what we need now in the SEC chairmanship is a strong en-
forcer. The administration was reported at one point to have their
eye on Rudolph Guiliani, the U.S. attorney for the Southern Dis-
trict of New York. Mr. Guiliani has a remarkable record as a bril-
liant and successful enforcer. There are other successful enforce-
ment officials in this country in both political parties and repre-
senting conservative as well as liberal ideologies or no ideology at
all, who if appointed at the SEC could reassure the country that
the Federal Government means business about acting to clean up
the mess.

Many of us feel that Boesky and Levine and the others who have
been arrested represent only the tip of the iceberg in wholesale in-
sider trading and fraud.

The administration did not send up Mr. Guiliani for Chairman of
the SEC. It didn't send up an enforcer. It sent up a good and decent
man, a fine scholar. David Ruder, as I say, comes from my State.
He was born in the very heart of Wisconsin, in Wausau. He grad-
uated from the University of Wisconsin Law School. He was hired
by one of our State’s finest firms, Quarles & Brady. He has written
a large number of articles on securities law, very thoughtful arti-
cles. They show an impressive understanding of securities law.

But what do the Ruder articles say? Mr. Ruder, your articles
criticize the courts and the SEC for the zealous—that’s right, zeal-
ous—use of rule 10b-5. And what is 10b-5? It is the principal legal
tool used to attack securities fraud. Vigorous enforcement is an act
of choice with the SEC. The SEC may decide to be vigorous or it
may decide to be passive. Which will it be under you, Mr. Ruder?

As a legal scholar, you have chosen to criticize vigorous enforce-
ment efforts. We need scholars who will do that and do it well, and
you've done exactly that. You have argued that enforcement efforts
have exceeded the bounds of congressional intent. Fine. We in Con-
gress generally applaud the experts who call our attention to pros-
ecution that goes beyond our intention.

But where is there in your writing any admonition to the Con-
gress to strengthen our enforcement measures? Perhaps, Mr.
Ruder, you can point them out to us.

Mr. Ruder, I hope you can correct and instruct this Senator. I
hope you can show us how you will bring the kind of tough, vigor-
ous enforcement of the securities laws that the country so urgently
needs and needs now.

I hope you can also assure us that you won’t hesitate to help us
in the Congress to see how we can strengthen the laws to provide
the legislative framework that will assure us that our capital mar-
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kets are as clean and honest and ethical as you and the fine talent
you have at the SEC can make it.
Senator Garn.

OPENING STATEMENT OF SENATOR GARN

Senator GARN. Thank you, Mr. Chairman.

Mr. Ruder, I would certainly like to welcome you to what will
likely be the first of many appearances before the Senate Banking
Committee.

You have been nominated by the President to succeed John Shad
as Chairman of the Securities and Exchange Commission. I certain-
ly believe that a review of your academic and professional accom-
plishments recommend you very highly to this position to which
the President has nominated you.

The issues confronting the SEC at this time are numerous and
complex, as the chairman has pointed out. This committee, like the
SEC, must also grapple with these problems. In the upcoming
months, Congress will address legislative proposals that will affect
battles for corporate control, corporate governance, insider trading,
and a host of other very highly publicized issues. The decisions
made by the Commission are vitally important to our Nation’s eco-
nomic well-being.

I hope and fully expect, Mr. Ruder, that you will provide Con-
gress with the input that it needs to carefully enact legislation. We
won’t overreact, and we will provide the SEC the leadership that it
needs to ensure that the American capital markets are the safest,
soundest, and alsc the most liquid in the world.

I believe we are fortunate to have a man of your caliber make a
commitment to public service, and I certainly look forward to your
confirmation and working with you in the future with this commit-
tee. Thank you, Mr. Ruder.

The CHAIRMAN. Senator Riegle.

OPENING STATEMENT OF SENATOR RIEGLE

Senator RIEGLE. Dr. Ruder, welcome to the committee today. I
enjoyed the opportunity we had yesterday to talk at some length in
advance of this hearing.

It seems to me, as others have already said, that you come to the
witness table and to the prospect of taking on this job at an abso-
lutely critical time in terms of what’s happening in the securities
industry, and serving in this Congress, as I do, as chairman of the
Securities Subcommittee, I am keenly interested in what goes on at
the SEC and the kind of leadership that you would bring, assuming
you are confirmed.

Certainly, you have very good friends speaking in your behalf
when Senators like Senator Dixon and others recommend you to
us.
We have been told many times earlier this year in hearings here
by former SEC Chairman Shad and by the U.S. attorney in New
York that more shoes are expected to drop this summer as a result
of the current securities law violations and investigations that are
being conducted by the Government and I'm sure you are aware of
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thosedstatements having been made because they were widely re-
ported.

1 agree with the chairman of the full committee that we now
need a Chairman at the SEC who is committed to a strong enforce-
ment program, and I mean really committed to it. I'll be very in-
terested to hear what you say today when you have the opportuni-
ty to tell us your view on that.

We have a major investigation going on with respect to the pur-
chase and sales of municipal securities. 1 think we need a Chair-
man who can review the laws governing the municipal securities
business and advise us whether they are sufficient. That's not an
area yet that we have really focused on.

Another significant issue that you and I have spoken about is the
internationalization of the securities markets. We will be conduct-
ing hearings on this subject later in the year.

The issues of program trading and the introduction of many com-
plex new financial instruments are also raising significant ques-
tions for consideration under the oversight responsibilities of this
committee.

Takeover legislation, which ten of us on this committee have co-
sponsored, is a very important issue. It's crucial that we under-
stand your views and the kind of approach you would take in that
area.

Senator D’Amato and I, along with a distinguished group of out-
side securities law experts, have introduced a revised definition of
insider trading. We think that there are gains to be had all around
if we have a clearer sense of exactly when and how insider trading
violations arise.

So we hope to be able to move that legislation forward and your
thoughts and leadership in that area would, of course, be impor-
tant as well.

I think we need a Chairman now that recognizes that the work-
ing conditions of the staff at the Commission need to be dramati-
cally improved in a number of ways; including better automation,
so that the Commission stafl’ can be given a better chance to per-
form their very substantial responsibilities adequately. The Senate
has just passed a budget reauthorization for the SEC with the first
substantial budget increase in many years. The Commission, and
the committee is strongly of the view that the Commission must be
able to function properly with all of the resources which it needs.
We cannot afford any shortfall in regulatory performance by the
Commission as the securities industry moves into new direction—
particularly with this overhang of major problems and illegal ac-
tivities that have already been brought to light.

So these are some of the issues that you will face, assuming you
are confirmed as the new Chairman, and these are things that I'm
going to want to ask you about today.

I also hope that you will indicate to us why you expect to submit
your resignation, assuming you are confirmed, in January 1989
after the new President is inaugurated. I would like to know if you
were asked by a new President to stay at that point, if you would
consider doing so or if there’s some reason that prompts you now to
view this as essentially an 18month assignment.

Thank you, Mr. Chairman.



6

The CHAIRMAN. Thank you, Senator Riegle.
Senator Heinz.

OPENING STATEMENT OF SENATOR IIEINZ

Senator HEiNz. Mr. Chairman, thank you.

I would like to welcome Dave Ruder to the committee. Mr.
Ruder, let me say that you are going to have, if confirmed, a formi-
dable job. You will be thrown headlong into the role of Wall
Street’s chief cop in the wake of the Commission’'s uncovering and
obtaining the convictions of some of the history’s biggest inside
traders. I'm convinced, for my part that the SEC has only uncov-
ered the tip of a very large iceberg.

Therefore, your responsibility, among others, will be to continue
with full energy and total commitment the enforcement efforts
which in the past—at least up until 1976—fell woefully short. It's
only been with the discovery of the Dennis Levine and Ivan Boesky
matters that the SEC really produced some enforcement against in-
sider trading within the last 18 months.

The sale and purchase of insider information on a widespread
basis has also revealed to this committee abuses in the corporate
takeover game itself. I am not sure which spawned which, but this
committee will address the range of abusive tactics by both the cor-
porate raiders seeking control and the target companies seeking to
remain independent. I think we will do our job carefully in this
regard because we recognize that we must be sensitive to the long-
term effects that our actions might have on the capital markets
and on the economy. We don’t want to entrench incompetent cor-
porate management and we don’t want to encourage irresponsible
attempted takeovers that have no justice in reality.

I would have to add on that point that I don’t see, although I'm
optimistic of it, a consensus having been reached between, say, Sen-
ator Riegle and Senator D’Amato and Senator Proxmire, myself
and others. I anticipate, however, that we will reach such a consen-
sus and ultimately produce legislation.

I am sure we will want to turn to you for advice on how to draft
that legislation, but I also hope that, as you give us advice, you rec-
ognize it is our job to make those laws. In this vein, it is not appro-
priate for the SEC to lobby for or against them.

I am going to have some questions for you on a number of mat-
ters, but I welcome you to the committee. I anticipate that it will
be the first of only many times you will be with us.

The CHAIRMAN. Thank you, Senator Heinz.

Senator Dixon.

Senator DixoN. Thank you, Mr. Chairman. I have already had
the privilege of indicating my warm support for David Ruder and I
am delighted to see him here this morning and I think he will be a
great credit to our State as the Chairman of the SEC, and I must
confess, Mr. Chairman, in the careful evaluation of his entire life-
time I found only two stains on his record. He was born and raised
and educated in Wisconsin and he admits in his form here to being
a registered Republican. [Laughter.]

The CHAIRMAN. Senator Bond.
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OPENING STATEMENT OF SENATOR BOND

Senator Bonp. Thank you very much, Mr. Chairman.

I, too, join with my colleagues in welcoming and congratulating
you, Professor Ruder. I know that you come to this responsibility
with distinguished credentials in academia and elsewhere. Certain-
ly you come at a time when the SEC is faced with a broad array of
challenges and opportunities to improve the confidence in the secu-
rities market and the overall management of financial investments
in our country.

We do need and will welcome your advice on such matters as in-
sider trading and corporate takeovers, which are the subject of dis-
cussion for legislation in the committee at the current time. When
the questioning period comes around, however, I also am concerned
about a number of other areas which will be within your jurisdic-
tion—the Washington Public Power Supply System is one. Another
issue I will seek your views on is consumer complaints about im-
proper and unauthorized trades, and churning.

But I just want to join the welcome and congratulations. I know
that you bring a great deal of ability and dedication to this job and
we are very pleased to welcome you and wish you the best in the
coming months.

The CHAIRMAN. Thank you, Senator Bond.

Senator Shelby.

OPENING STATEMENT OF SENATOR SHELBY

Senator SHELBY. Thank you, Mr. Chairman.

Mr. Ruder, we are all aware of your excellent academic and pro-
fessional credentials and I am impressed with your theories and
your ideas concerning the regulation of securities trading.

There's always a significant gap, as you well know, between
theory and practice. The question before the committee, or one of
the questions, would be whether or not you will be able to turn
some of your theories into reality here and guide the Securities and
Exchange Commission with a firm and steady hand, having had no
previous experience in government. I believe you will succeed.

Your technical grasp of the issues in the areas of securities trad-
ing I believe is indeed sound. You must seek to apply this knowl-
edge in a responsible and, as you well know, an effective manner in
or?.el: to ensure the most productive, yet sensible, securities trading
policies.

The current problems with insider trading and the one-share-
one-vote issue will require your full attention as head of the SEC. I
trust that you will continue the vigorous enforcement of insider
trading violations, as former Chairman Shad did. You stated previ-
ously that you strongly support the efforts against insider trading
and I hope that you will stand by your statement. The insider trad-
ing problem could worsen should the SEC relax its enforcement ef-
forts. I think you would agree that the perpetuation of insider trad-
ing will be detrimental, if not disastrous, for our Nation’s economy.

The next Securities and Exchange Commission Chairman, which
will be you, will face a number of challenges, given the potential
volatility of today’s stock market. We will have to bring the insider
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trading problem under control and prevent the ruinous trading
practices which have wreaked havoc on the economy in the past.

Certainly the SEC will have to be the dominant force in keeping
the country’s stock exchange stable and, as Chairman, you will be
in a position to guide and shape the policy of this Commission. I
certainly wish you well in your strong endeavor to succeed Mr.
Shad and I believe you will find it will be interesting and, as Sena-
tor Heinz said, you will be before this committee on a lot of other
occasions.

The CuaiRMAN. Thank you, Senator Shelby. Senator Karnes.

OPENING STATEMENT OF SENATOR KARNES

Senator KarNEs. Thank you, Mr. Chairman. I am pleased to be
able to play a role in the confirmation of Mr. Ruder as Chairman
of the Securities and Exchange Commission.

I have reviewed his experience and credentials and am confident
that Mr. Ruder will do a superb job in this most important posi-
tion.

As this committee and as the Congress as a whole debate and de-
liberate on numerous issues of significant importance to the busi-
. hess community, your input, as the new Chairman of the SEC, will
;. be eritical to the outcome of those deliberations.

- am anxious to hear your opinion on the various issues we have
idi ing, specifically including establishing a new definition

on of insider trading, corporate takeover legisla-
rading on equity securities.

testimony today and to working with you

1 wish you well and encourage your

the future with you and your staff

you.

hk ‘you, Senator Karnes. Senator Sarbanes.
N SATAEEMENT OF SENATOR SARBANES

anpn, Thank you very much, Mr. Chairman. Mr.
join with my colleagues in welcoming you
You clearly bring a very impressive profes-
and it is obviously one for which we have a

th you,

i 44180 must say to you that I am struck by the degree of your
community involvement, and I regard that as a very strong posi-
tive: I mean, I think you have reflected a citizen’s responsibilities,
ind I think that is important in our democracy.

w0 And ﬁna_lly, I may address later some of the substantive issues,
. but I particularly noted the concluding paragraph in your state-
' ment of qualifications to serve in the position to which you have

been named, and I simply quote it.

“I have long admired the excellence, independence and integrity
of the Securities and Exchange Commission, and I believe myseif
able vigorously to continue its fine traditions in enforcing the Fed-
eral securities laws.”

Now there are many of us here on this committee and in the
Congress who share that view about the excellence, about the inde-
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pendence and the integrity of the SEC. We are anxious to sustain
and enhance it. We hope you will come to us with a request for
resources, if they are inadequate. Some of us feel that there have
been instances in which perhaps the SEC leadership has not
pressed as hard as it might have for adequate resources with which
to do the job at hand. We realize they face the budget constraints
which OMB seeks to impose on anyone, everyone, but if the SEC is
to maintain its independence and its excellence and its integrity, I
think it has to, in effect, fight for its budget, and I would hope, as
Chairman, that you would be prepared to do that. 1 think you
would find a good deal of support in the Congress on both sides of
the aisle, Democrats and Republicans, who perceive that a strong
SEC, helping to ensure strong capital markets, is vital to the vitali-
ty and growth of our economy.

1 think one of the reasons the American economy has been the
wonder of the world over an extended period of time is because of
our strong capital markets. That is one of the reasons, and I think
the SEC has contributed to that, and we look forward to you con-
tinuing, as you have stated, the fine tradition of the Commission.

I am pleased to have you here.

The CuairMAN. Thank you, Senator Sarbanes. Senator Chafee.

OPENING STATEMENT OF SENATOR CHAFEE

Senator CHAFEE. Thank you, Mr. Chairman.

I want to join in welcoming Mr. Ruder. I must say, this is what
you call complete disclosure, going back to your membership in the
Cub Scouts in 1937. [Laughter.]

I ]am sorry you dropped out of the Saddle and Cycle Club. [Laugh-
ter.

But your academic record is truly outstanding. Phi Beta Kappa
at Williams and first in your class at law school.

I think what I find most helpful anyway from the heads of orga-
nizations that committees I serve on have oversight on is to receive
constructive—I look on it as a two-way street. I look on it as our
committee, take this committee, as regards the SEC, is here to be
helpful to the SEC, to help you achieve laws, passage of laws or
funding, so that you can do your job better. It is not a confronta-
tional relationship. At the same time, we look to you, as Chairman
of the SEC, for lots of advice on issues, because you are on the
front lines, and you are out there wrestling with it, and several of
those, of course, have been mentioned, the insider trading and the
corporate takeover issues that are right before us now.

So I would hope that you would be prepared to give us assistance
on those two particular matters very, very quickly, particularly the
corporate takeover legislation that is before us.

I look forward to a very—a mutually agreeable relationship be-
tween you and this committee in the years ahead. Thank you very
much, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Chafee. Senator Graham.

OPENING STATEMENT OF SENATOR GRAHAM

Senator GRAHAM. Mr. Chairman, I apologize for the late arrival.
I have been attending a meeting of the Environment and Public
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Works Committee. I share the positive impression of the quality of
nominee which has been made by the President. Professor Ruder,
you will bring an unusual combination ol academic and profession-
al skills to this important position. I would like to second the re-
marks made by Senator Sarbanes that the Securities and Exchange
Commission represents that unique American blend of Government
and private responsibility, essentially, our capital markets, in
terms of Federal regulaticn are premised on disclosure and the
ability of the individual investor, if given uniform, accurate infor-
mation to make a judgment and accept the economic conseguences
of that judgment.

So the SEC plays the central role in that theory being a function-
ing reality. It is an agency which has received increasing public at-
tention, as a result of recent occurrences. It is entering a challeng-
ing new period of its history, and I am pleased that it is going to
have leadership of your quality in meeting those challenges.

Thank you for accepting this new responsibility.

The CuaiRMAN. Thank you, Senator Graham.

Senator SHELBY. No, I've made it.

The CHAIRMAN. I thought so.

Is there any member of the committee who has not had an op-
portunity to make their opening statement? I do have a statement
from Senator Sasser who wishes it be placed in the record.

STATEMENT OF SENATOR JIM SASSER

Senator Sassgr. Mr. Chairman, this morning we consider an-
other important nomination. David S. Ruder is clearly a man of
substantial qualifications for the position of Chairman of the Secu-
rities and Exchange Commission. He is a learned lawyer and acad-
emician. He has published numerous extensive, scholarly articles
in the field of securities law.

Mr. Chairman, it seems to me that our job this morning is to
ensure that this nominee is in {ull support of the SEC’s mandate to
police our securities markets.

We are faced today with a massive and unprecedented insider
trading scandal. This scandal threatens to ruin the confidence of
the investing public in our securities markets—the foundation of
our Nation’s capital raising process.

Moreover, we have witnessed a wave of corporate takeovers over
the past few years. These mergers and acquisitions have saddled
our corporations with debt and caused an estimated 500,000 lost
jobs. Indeed, the takeover craze appears to have been facilitated by
abuses of our securities laws and by collusive activities among cer-
tain players in the securities arena.

Mr. Chairman, I cannot think of a time since the SEC was estab-
lished when rigorous enforcement of our securities laws will be so
important, as it will be in the coming year. I am looking forward to
the testimony of Mr. Ruder this morning.

Senator SHeLBY. I knew you were generous, Mr. Chairman, I
didn’t know you would give us a second round on our opening
statements. | Laughter.]

The CuagMAN. I didn’t think so either, but it is one of the very
few times our superb staff made a mistake. [Laughter.]
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Senator SArRBANES. Let's hope it doesn’t happen to Mr. Ruder at
the SEC! [Laughter. |

The CHAIRMAN. Mr. Ruder, would you like to make an opening
statement, sir?

DAVID S. RUDER, OF 1LLINOIS, TO BE A MEMBER OF THE SECU-
RITIES AND EXCHANGE COMMISSION FOR THE TERM OF 5
YEARS., EXPIRING JUNE 35, 1991, VICE JOHN S.R. SHAD,
RESIGNED
Mr. Ruber. I have some brief remarks, Mr. Chairman.

Mr. Chairman, and members of the committee, it is an honor
and privilege to be considered as the nominee for the position of
Chairman of the Securities and Exchange Commission.

I thank the chairman for expeditious scheduling of this hearing
on my nomination.

Several factors underlie my enthusiasm for involvement at the
Securities and Exchange Commission, some of which have been re-
ferred to by the Senators in their remarks.

First, since I have devoted much of my career as a lawyer and
law teacher to the study of the Federal securities laws, the oppor-
tunity to administer those laws would be a unique privilege for me.

Second, the high levels of integrity, dedication and competence of
the Commissioners and staff of the Securities and Exchange Com-
mission make it well known as one of the best administrative agen-
cies in Washington, and I would be pleased to join an agency which
is so well respected.

Third, there are so very many important subjects which demand
close attention, if our capital markets are to continue to be the best
in the world. Many of those subjects have been identified by Sena-
tors in their remarks, and I find the complexity and importance of
the markets and their regulation to be something that demands ex-
treme and close attention.

Finally, I do consider it a great honor that President Reagan has
nominated me as Chairman of the Securities and Exchange Com-
mission and, if confirmed, I will seek to carry out the congressional
policies set forth in the Federal securities laws. That will include
vigorous enforcement of the insider trading laws.

I stand ready to answer any questions which the committee
members may have.

The CHAIRMAN. Thank you, Mr. Ruder, and I greatly appreciate
your statement on vigorous enforcement of insider trading laws.

If confirmed, do you agree to appear before the duly constituted
aomr%ittees of the Congress to present testimony when requested to

0 507

Mr. Rupkr. Yes, I do.

The CuarrMAN. Do you pledge to this committee to abide by the
recusal statement and commitment to avoid conflicts of interest
that you have filed with the White House Office of Government
Ethics as well the agency you are nominated to serve?

Mr. Rupgr. Yes, I do.

The CHAIRMAN. Mr. Ruder, how do you respond to concerns that
a number of people have expressed to us, that you are likely to be
weak in the enforcement area?
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Mr. Rupgr. I have difficulty in knowing the source of those con-
cerns. As an academic administrator, while I was Dean of the Law
School at Northwestern, my reputation was that I was quite vigor-
ous in my administration. I further believe that the Federal securi-
ties laws have a strong enforcement element in them, a strong
police function, if you will, and I simply can tell you that I do
intend and will intend to enforce those laws vigorously.

TuE CHAIRMAN. Has any person associated with any firm under
investigation or representatives of such person or firm spoken to
you about your appointment? To the best of your knowledge,
within the last 9 months, have you spoken to any officials from
Drexel Burnham or any other firm currently under investigation?

Mr. Rupgr. Not that I know of, sir.

The CHAIrRMAN. Mr. Ruder, hostile takeovers have wrenched the
economy, leading to new debt, massive dislocation of workers and
clouded the long-term outlook for cur everyday managers. Many of
these raids are acts of perverse gamesmanship, where companies
are put into play for the profit of manipulators and greenmailers.
Those of us who aim to put a stop to this manipulation, however,
are warned that we shouldn’t tinker with tender offer law, because
it would impair the efficiency of our capital markets.

What is more, the battle for corporate control, they say, is
healthy.

Now among the critics is the Reagan administration. You were
nominated by that administration. Did you make any pledges to
the White House that you would work to discourage any congres-
sional effort to reform tender offer law? And what are your views
on tender offer law?

Mr. RupEr. I made no pledges to the White House that I would
work to discourage changes in tender offer law. I did disclose to the
White House, in general terms, my views on tender offer law,
which I will describe to you. I don’t know how much time you want
me to spend on it, but I will speak until you want to interrupt me.

My view about tender offers and takeover activities starts with
my firmly held belief that the shareholders own America’s corpora-
tions, and I believe that the shareholders should be the chief bene-
ficiaries of takeover legislation. I believe that view to be consistent
with the Williams Act as presently in existence. There is much in
the legislative history of the Williams Act and much in the court
interpretations of the Williams Act which points in the direction
that shareholders are the proper protected group in takeover legis-
lation. And what I am viewing in the takeover environment is a
circumstance in which the shareholders of the target companies
are receiving premiums over present market values of approxi-
mately 50 percent in many of the takeover situations.

I regard that as beneficial for them, and I have no studies to sup-
port this view, but it is my impression that the funds which they
receive are then made available in the capital markets for further
investment and for further support of our capital structure.

With regard to takeover legislation, generally, I have read the
testimony of Acting Chairman Cox of the Securities and Exchange
Commission, when he appeared here to report on the bills which
were introduced by many members of this Committee, and I am in
general agreement with it. However, I would like to say, with



13

regard to my views concerning tender offer legislation and, indeed,
my views regarding almost every issue that I will be discussing
today, that I have not had the privilege and benefit of hearing ex-
tensively from the Commission staff or of participating in Commis-
sion deliberations regarding these measures. It may be that upon
further consideration and further understanding of the issues,
some of the positions I take here will change.

The CHairMAN. Well, I hope so. [Laughter.]

Senator Heinz.

Senator Heinz. First, I would like to note that Senator D’Amato,
who was here at the beginning of this hearing, had to go to the
floor to speak during morning business, and I ask unanimous con-
sent (ti;hat his statement appear at the appropriate point in the
record.

The CHAIRMAN. Without objection, so ordered.

STATEMENT OF SENATOR ALFONSE M. 1’AMATO

Senator D’AmaTto. The President has nominated David Ruder to
succeed John Shad as Chairman of the SEC at the critical juncture in
that agency’s history. He will come to the SEC at a time when
insider trading cases are threatening public confidence in Wall
Street and Congress is considering new legislation that would
impede corporate takeovers. He will also be asked to provide leader-
ship during the Commission’s consideration of a myriad of complex
regulatory matters including, among others, one share/one vote, the
internationalization of the securities markets and the structure of
our own securities and options markets.

While the Commission will face many issues during Mr. Ruder’s
tenure, the Commission’s most important function is to maintain
investor confidence and safe and sound securities markets. These
twin goals can be best accomplished through vigorous enforcement
of the antifraud provisions of the Federal securities laws rather
than through the promulgation of new rules and regulations. The
vigorous prosecution of the antifraud sections of the securities
laws—especially insider trading—was the hallmark of the SEC
under John Shad’s stewardship. I hope you share his strong com-
mitment to come down with hobnail boots on fraudulent activity
because John Shad’s boots will be hard to fill.

I stress the enlorcement aspects of the SEC because, quite frank-
ly Mr. Ruder, your detractors have been critical of you for seeming
to less than a regulatory Rambo. Incidentally, these same critics
voiced the same concerns about John Shad prior to his confirma-
tion. I think such criticisms may be a bit unfair in light of your
distinguished academic and professional careers. I believe a fair
reading of your prolific legal writings would lead any reasonable
reader to conclude that you will be tough on those who seek to un-
dermine the securities markets of this country. Hopefully you will
continue to promote the “tough cop” image of the SEC.

I hope that in your remarks to the committee this morning you
will allay those concerned about your commitment to the vigorous
enforcement of the securities laws. I look forward to your testimo-
ny and to working with you in the future.

Thank you, Mr. Chairman.
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Senator HENz. To continue, Mr. Chairman, I have four ques-
tions, two of which relate to corporate takeovers, one of which re-
lates to one-share-one-vote, one of which relates to enforcement
issues generally. To the extent that they are not covered by other
people’s questions here today, I would like permission to submit
them to Mr. Ruder for response in writing.

The CuairMAN. Fine. Without objection, that will be done.

Senator HeiNz. Mr. Ruder, I want to direct your attention at this
point to an issue that will be quite timely when you become, as I
assume you will, Chairman of the SEC, and I am referring to a
rulemaking procedure that will be initiated, starting with hearings
this September that flows from two 1986 staff studies having to do
with the multiple trading options.

The reason for my bringing this to your attention is that the
staft studies were done by economists—we have nothing against
economists, in principle, we want you to know—but were done by
economists in the SEC’s Department of Economic and Policy Anal-
ysis. During the consideration of the SEC authorization earlier this
month, this committee, following from the work of the Security
Subcommittee, issued a report dated July 9, to which I direct your
attention, Mr. Chairman, I ask unanimous consent that the rele-
vant parts of page 11 through 13 be put into the record.

The CHAIRMAN. Without objection, so ordered.
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Senator HEinz. This report’s conclusions are as follows: “The
subcommittee does not intend that any of the additional fund au-
thorized by the bill beyond the SEC request should be allocated to
the operations of the Economic Policy Analysis Department, and
absent significant improvement by the Commission,” et cetera,
“the subcommitiec will consider specifically declining to authorize
any funds for the operations of this program in the next budget au-
thorization.”

The committee is waiving a red flag.

Now, one of the reasons I think the committee is waving a red
flag may have to do with the SEC’s proposed rulemaking proce-
dures regarding the multiple trading of options. And one of the
things I would specifically ask of you is that there be a very careful
study of these things before this rulemaking proceeds any farther.

The first is that there be a study of the technology needed to im-
plement any kind of national market system for trading in options
and the time and the cost of implementing such a system.

The second is, bearing in mind that when multiple trading of op-
tions on many exchanges was taking place prior to 1977, there
were a lot of problems and abuses that led to the creation of a mor-
atorium, with some small exceptions, on the multiple trading of op-
tions, that there is also an analysis done of the regulatory require-
ments and regulatory risks, and most specifically, what safeguards
there will be for public orders.

It was the lack of safeguards prior to 1977 that caused problems,
and there is considerable doubt as to whether there have been any
additional safeguards developed.

And third, drawing on the first two analyses that I have request-
ed, that there be an analysis of the costs and risks, measured
agajnst the supposed benefits identified in the November 1986
study.

Would you be in a position to tell the committee that you will
insist on those issues being carefully studied prior to getting down
the track on this rulemaking?

Mr. Ruper. Yes, I will, Senator. I think the multiple trading
issue is very important and deserves extensive study. And if con-
firmed, I would be sure that those studies were made along the
lines you've suggested.

Senator Heinz. Mr. Ruder, I thank you.

My time is expired.

The CHAIRMAN. Thank you, Senator Heinz.

Senator Riegle.

Senator RieGLE. Mr. Chairman, I'm going to have a number of
specific questions that will go beyond the time that we’ll have this
morning that I'd like to have the nominee answer in writing. And
so I’ll submit the ones that I’'m not able to raise orally today.

The Cuairman. Without objection.

Senator RIEGLE. As you know, several States have acted recently
to change corporate governance statutes in those States to deal
with what is seen as the problem of hostile takeovers.

When you and I talked privately, I mentioned the case recently
of Dayton-Hudson in Minnesota, and we’'ve got the the Supreme
Court's decision on the Indiana law which has become something of
a centerpiece case.
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T'd like to hear your thought as to where you think State author-
ity begins and ends with respect to the ability to set the legal
standard for corporate governance and what you think the reach is
and should be of Federal securities laws.

Mr. RuDER. Senator, you should be a member of my class. That
guestion you posed is very delicate and difficult. Let me respond
this way.

It is my firm belief that the governance of internal affairs of cor-
porations should be at the State level.

It is also my firm belief that the Securities and Exchange Com-
mission has an obligation to maintain a fair and active market in
the trading of securities.

The problem arises when State laws tend to interfere with the
market for trading in securities. I would want to look very careful-
ly at the way in which these State laws are causing interference
with the market for securities in the United States, and urge the
Commission to take whatever action is necessary to make sure that
the market for securities continues to exist, even if that should
eventually mean some interference with internal governance of
corporations.

Senator RitGLE. Have you seen any cases yet in terms of actions
taken by States that cause you concern professionally or that you
think may impede the national trading and market in securities?

Mr. Rupgr. Concern is a relative word. The recent CTS case in
the Supreme Court represented an effort by Indiana to control in
some sense the takeover activity in that State, and without regard
to whether or not the Supreme Court decision was one which I
would favor, I can say that there is a significant difference in the
Indiana situation from what may exist in others.

And that is that there was a fairly substantial nexus in the stat-
ute between the corporations which were covered and the State.

That is, the statute covers corporations which have significant
activities in Indiana.

I would be disturbed if such laws were passed in which there
were no such nexus of activity within the State.

Senator RIEGLE. Seems to me, if my recollection of the facts are
right, that while the Supreme Court upheld the right of Indiana to
take the steps that it did, the SEC filed an amicus brief asserting
that what Indiana proposed to do was unconstitutional.

So the Commission clearly found itself on the losing side of that
proposition. Would you tend to support the view that the SEC itself
put forward in that case?

Mr. Ruper. I would have approved the filing of the brief in the
CTS case, which I have read.

Senator RiecLE. But, by the same token, now that the Supreme
1Couc;"7t has ruled, you are quite prepared to follow the law of the

and?

Mr. Ruper. That's correct. I must follow the Supreme Court.

Senator RiEGLE. Yes, we've had some problems with that recent-
ly in this town, some extensive hearings about obeying the law. We
just want to make sure that we've got people who are going to obey
the law whether they like it or not.

I take it that you're prepared to do that.

Mr. RubpEer. Yes, I'm prepared to say that.
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Senator RikGLe. Some people question the strategy of the govern-
ment’s crackdown recently on parking of securities while others
argue that after the Boesky case revelations, parking has clearly
become a tool that tends to corrupt the whole takeover process.
There are really two schools of thought here.

I want to know how you view the issue of parking and securities
violations of law arising [rom this practice. Do you see this as a
major problem? What’s your view on it?

Mr. RupER. Senator, I am not fully familiar with the facts of that
investigation, and it is now underway. And it very well may be
that I will be called upon to make some decisions in cases which
are in the aftershock of the Boesky investigation.

But I will say generally that I understand parking to be illegal
under the securities laws, and if it’s illegal, steps should be taken
to enforce the law.

Senator RieGLE. My time is up, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Riegle.

Senator Bond is next.

Senator Bonp. Thank you, Mr. Chairman.

As [ indicated in my opening statement, Professor Ruder, Chair-
man Dingell of the House Energy and Commerce Committee, has
written to the SEC asking for information on the Washington
Public Power Supply System default, WPPSS as it’s called, which
you'll remember involved some 70,000 bondholders and $2.25 bil-
lion in principal.

I've been very much concerned about this. And it appears that a
default of this magnitude would warrant some active investigation
by the SEC.

What do you feel the role of the SEC should be in this matter,
and would you look into the matter when you were Chairman of
the SEC?

Mr. RubEer. Senator Bond, it has been my long-held feeling that
the quality of disclosures in the municipal market can be in-
creased. And I understand that the Commission is currently inves-
tigating the disclosures in the WPPSS situation. That investigation
is underway, and I would of course want it to continue through to
a conclusion which would give us some indication as to whether
the law was violated.

Senator Bonp. I think the question is how prompt that conclu-
sion is. The SEC has been mulling it over for a good, long time.
And I think there are a lot of bondholders who would like to see
something done more——

Mr. Ruper. Well, I just don’t have that information, sir. But if I
were confirmed, I would ask the Enforcement Division to tell me
why the investigation hasn't gone forward more promptly.

Senator Bonn. Let me move to the other subject I indicated I was
going to talk about. Yesterday’s Wall Street Journal had an article
entitled “Regulation of Brokers By Securities Industry Seems To
Be Faltering.”

That article mentioned that there were a significantly higher
number of complaints both to the self-regulatory organizations and,
I gather, to the SEC about churning and unauthorized trades.
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Obviously, you don’t have information on what’s going on within
the SEC now. But, what do you think generally about holding secu-
rities firms or their directors and officers responsible for actions?

Do you have specific ideas on how to improve the self-regulatory
mechanisms in the securities industry?

Mr. Rupber. My view is that it's very important for the average
investor, the retail investor, to feel that steps are being taken to
protect his or her interests. And I'm hopeful that a current pro-
gram, which I understand is now underway at the Commission,
will be continued. That is a program which encourages the self-reg-
ulatory organizations to engage in more vigorous activities to
ensure that the member firms are supervising their registered rep-
resentatives in connection with their securities sales activities.

I believe it would be an important program for the SEC to follow.

Senator Bonbp. 1 would concur with your feeling about the need
to protect the smaller retail investors. And I would encourage you
to exert your leadership in that area.

Mr. Chairman, I yield back whatever time I have left.

The CHAIRMAN. Well, bless you. Thank you, Senator Bond.

Senator Shelby.

Senator SHELBY. Thank you, Mr. Chairman.

Mr. Ruder, you made a statement earlier that I won’t elaborate
on because I have to agree with that. You said basically that your
view was the shareholders own the corporation. That’s a basic prin-
ciple of corporate law, isn’t it?

Mr. RuDER. It is as far as I understand.

Senator SHELBY. And that's why people create them. You know,
people create them as an entity and the stockholders own them.

That’s basic. You’re a former law professor, and still are.

Mr. Ruper. I've been teaching that subject for 25 years, and
that's what I believe.

Senator SHELBY. And if they're created basically for the benefit
of the stockholder, what’s wrong when the stockholders benefit
from a takeover?

If the stock goes up because someone is interested in buying it,
as long as it’s honest and, you know, legal and done forthrightly,
what's wrong with somebody coming into the marketplace and
saying:

“This stock’s trading at $40 a share; we believe it’s worth more.
You know, you've put the parts together, we've evaluated it and
we'll offer $60 a share.”

Then the stockholders will benefit, will they not?

Mr. Rupgr. That is essentially my view, although it’s tempered
by a lot of “ifs” and “buts”.

Senator SHELBY. Sure it is. Whether it’s short-range, long-range
or other things.

Now, is it your view basically that the stockholders or sharehold-
ers, whatever you want to call them, have benefited in a lot of in-
stances where you've had takeovers in recent years by the run-up
of the stock? And the LBO’s?

Mr. Ruper. Yes, I believe that the stockholders have benefited. I
think it's important that, in connection with those offers, the fidu-
ciary obligations of the officers and directors to act in the best in-
terests of the shareholders are followed.
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Senator SHELBY. You've looked at, I'm sure, some of the legisla-
tion that’s been introduced by Chairman Proxmire and others. I
don’t know if you've studied it in detail, or had a chance to.

But, it’s been said by people that have problems with that legis-
lation that this is a piece of legislation that would basically perpet-
uate old, stale and incompetent management in a lot of situations
if this proposed legislation became law.

In other words, it would be harder and harder to take out the
entrenched.

Have you got any views on that?

Mr. Ruper. I really don’t have a view on the specifics of the leg-
islation in that regard except to say that my view of the tender
offer game, if you will, over the years has been that whatever tac-
tics seem to be adopted by management, or shareholders in some
instances, there seems to be ample flexibility in the capital mar-
kets and on the part of the people who are interested in making
purchases to go around and complete the purchases in any event.

What I think is necessary——

Senator SHELBY. So, just basic creativity and being persistant in
their goal?

Mr. Rupkr. Yes, and one of the reasons you've had such inge-
nious defensive maneuvers and again followed by ingenious offen-
sive maneuvers has been that—I don’t want to sound like someone
in some other hearing—you've had a lot of smart lawyers. And the
capital markets people are also trying to figure out ways to accom-
plish something in the market.

Senator SHELBY. Maybe you taught some of those lawyers at
Northwestern.

Mr. Rupkr. I don’t know of any. [Laughter.]

Senator SHELBY. One other question.

What'’s your basic view on the golden parachute syndrome?

Mr. Rubkr. I think the golden parachute is something that basi-
cally should be regulated by State law. I think severence contracts,
as they're sometimes called in nonpejorative terms, are sometimes
useful and sometimes not.

Senator SHELBY. Are they useful sometimes to keep quality man-
agement figures? Would that be your reference point there?

Mr. Rubpkr. The assertion is made that severance contracts will
help to induce quality management to come to corporations.

Senator SHELBY. But, then the other side of it is that it's also
been abused and you're abusing the stockholder that way because
you're enhancing someone financially in the future and taking care
of them at the expense of the stockholder.

Mr. Rupkr. That’s the view that is expressed on the other side,
that's right.

Senator SHELBY. Mr. Ruder, my time is up. We appreciate you
coming to the hearing.

The CHalrmaN. Thank you, Senator.

Senator Hecht.

Senator HecHr. Thank you, Mr. Chairman. I have an opening
statement which I'd like to put in for the record.

The CHAIRMAN. Without objection, it will be printed in full.
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STATEMENT OF SENATOR HECUT

Senator Hrcut. Thank you Mr. Chairman. T would like to join in
welcoming Mr. Ruder, Cobb, and Martin before us this morning. 1
think we have three very qualified candidates, all of whom [ support.

I urge Mr. Ruder to stay the course of his predecessor in actively
pursuing those in your industry who engage in illegal activities.
We have given you the necessary resources, and I think by effec-
tive enforcement, you can preciude some of the legislative propos-
als before this committee.

One final note, I want to thank the chairman for the timely
manner in which he has held nomination hearings in this commit-
tee.

And I would just like to make some comments about these three
gentlemen—Mr. Ruder, Mr. Cobb and Mr. Morton. This is my fifth
year in serving on the Banking Committee, and 1 don’t know when
we've had three more highly qualified individuals to act upon.

1 think that these men have the background and there is no
question they are very, very highly-qualified to each individual po-
sition.

I think we Americans owe these type of people a debt of grati-
tude to make the financial readjustment in order to administer
government.

And I would also like to state in closing 1 think the Administra-
tion has done a wonderful job on the selection of these three indi-
viduals.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Graham.

Senator GranaM. Thank you, Mr. Chairman.

Mr. Ruder, in some previous hearings on the issue of corporate
takeover, the statement’s been made and, in some cases, supported
by studies of respected academics that the corporations which have
been the principal target of takeovers have not been those charac-
terized by stale, lethargic management, but rather have been some
of the best-run corporations, which had large amounts of assets,
cash or otherwise, that made them attractive for takeovers.

If you have done any personal or academic evaluation of that,
would you concur that that's a fair statement?

Mr. Ruper. From my reading in the academic studies, yes.

Senator GrauaM. If that is the case, the question that I have
pondered is:

Why have the marketplaces not recognized the inherent value of
those corporations until they were brought to the attention of the
investment community through the acquisitive activity of a hostile
takeover?

Is there some systemmic defect in the way in which the general
investment community is being informed as to the economic value
of corporation that is at fault?

Mr. Rubkr. I will give you an opinion. It isn’t fact. But my opin-
ion is that when we have takeovers, the difference in market valu-
ation between the current market and the takeover price repre-
sents what is known as the control premium. That is, that there is
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a payment being made by the buyers for the right to deal with the
corporation in any way that they may please.

And frequently, in today’s market, that has included selling off
pieces of the acquired corporation and realizing values which exist,
but could not be realized when they were part of the company
being acquired.

Senator GRanAM. Why is that control value only factored into
the underlying value of the securities during a takeover period?
Why is that not an inherent incident of the value of the corpora-
tion which would be embedded?

Mr. Rupger. Well, it's my understanding that when one buys
shares in the market, one buys minority positions in a corporation,
and does not buy a controlling position.

Indeed, in a long line of jurisprudence in the United States, the
question has arisen:

To whom does the control premium belong?

And I think, when you and I go out and buy a share of stock in
the market, we're not buying the right to contrel in the sense that
we have anything other than our aliquot vote.

If we were to buy a majority of shares in the market, the cost of
buying that majority would probably drive the price up to reflect
the control premium.

That's my opinion. It's not factually based.

Senator GrRaHAM. It has been suggested that one of the reasons
for this gap between the general market price and the price when
a corporation comes into play is that current reporting procedures,
and particularly generally accepted accounting procedures as they
value assets inadequately reflect the underlying economic value of
the corporation.

Do you feel that's part of the explunation for this differential?

And, if so, is there a role for the SEC in revisiting its reperting
standards?

Mr. Rupgr. Sir, I think the SEC’s reporting standards are excel-
lent. I think the problem that you’re describing is that the so-called
GAAP accounting procedures do not reflect value in terms of un-
derlying assets, but reflect only historical cost.

It would be possible to construct a system of reporting in which
current values are reported. But that system has not been widely
urged even by the most sophisticated members of the accounting
profession because of the difficulty of making accurate appraisals
of properties which have not recently been purchased or sold.

Senator GRamam. Thank you, Mr. Ruder.

The CHAIRMAN. Thank you, Senator Graham.

Senator Sanford.

Senator SaAnForp. Dean, I'm glad to have an opportunity to visit
with you again.

Have you had an opportunity to study the two bills now before
this committee, S. 1325 and S. 1824, dealing with takeovers?

Mr. Rupgr. I have read them. Study may not be the right word
for it, but I am familiar with most of their provisions and I have
reviewed, as I indicated earlier, ing Chairman Cox’s testimony
with regard to them. So I am pre to answer questions to the
extent of my knowledge.
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Senator SaANFORD. Well, I must say that I have been a little bit
disturbed by your answers. You seem to take a rather narrow view
of the market and takeovers. You've given the impression it seems
to me that if the stockholder gets more money, well, then every-
thing is all right. And I don’t think that view is quite broad enough
for the kind of regulation we need today.

Mr. Ruper. Well, Senator, I may say that I fully understand the
position that takeovers in some cases cause dislocations in the com-
panies which are acquired. 1 know that happens and I think that
it’s a legitimate concern of a legislature that some of the acquisi-
tions will cause severe disruptions in local communities and severe
disruptions for employees.

I am not sure, however, that it is a concern which ought to be
expressed in terms of interfering with the market for corporate
control.

Senator SaAnForn. Well, you know, the truth of the matter is, in
the corporate world there’s not a chief executive that doesn’t feel
almost every morning as if he were walking on the back street of
the east side at midnight expecting to be mugged at any time. And
we've seen countless examples of corporations devastated for no
good just to satisfy the greed of the raider.

Burlington Mills has just gone through that. They warded off the
raider but at a tremendous price. To save the corporation they
threw it into debt, diminishing its opportunity to be competitive in
the world and diminishing its ability to perform the basic research
needed to assure its future. There's just got to be something wrong
with a set of rules and regulations that permits that kind of devas-
{ation and I am disturbed that you don’t think it’s a serious prob-
em.

Mr. Rubpgr. Oh, I do think it's a serious problem, Senator. The
problem is that I don’t know what the proper solution is.

If we look at all of the takeover activities going on in the United
States and we come to the conclusion that the takeover activities
are going to cause restructuring in the American economy, I don’t
have enough information—it may be available from sources that [
am not familiar with—but I don’t have enough information to
know which takeovers are going to produce good results and which
takeovers are going to produce bad results.

Senator SANFORD. Well, I think what we want to do is to make it
more difficult to buy up companies without any money up front.
The situation is such now that almost anybody can come in with a
little bit of bridge financing, and conditional bank debt, and just
take over a company.

There’s not a company in the country today that’s not vulnerable
if it’s owned by public stockholders.

So it's a very, very serious problem. We talked about three stud-
ies—Herman and Lowenstein, and Ravenscroft and Scherer, and
Meggenheim and Mueller. Have you had an opportunity to read
those?

Mr. Ruper. No, I have not, Senator, if those are the ones based
upon accountants’ approach to the effects of takeovers.

Senator Sanrorp. No, they are much broader than that.
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Well, just in keeping with the academic setting that you and 1
are both familiar with, I would like for you to take a look at those
studies and I brought copies for you provided by my staff members.

Mr. Ruper. Well, I'd be very happy to take a look at them.

Senator SANForD. And I would appreciate very much, Mr. Chair-
man, if we could ask Dean Ruder to look at S. 1323 and S. 1324 and
give us his opinion, not Mr. Cox’s opinion, of those two bills, and
I've got copies of those two bills, too.

Thank you very much.

The CHAIRMAN. Thank you, Senator Sanford. I would second
what you say and the excellent questioning by Senator Graham.

I think we have to keep in mind that there’s more than stock-
holders at stake here. The stockholders do have an interest, but the
community has an interest as well. Bondholders have an interest.
The employees have an interest.

It’s interesting that a Louis Harris study shows that even stock-
holders overwhelmingly, said that the ones who have the greatest
interest in takeovers were the employees. I think we have to keep
this in mind in providing a framework for takeovers.

Now I would agree with what's been said before. I think that
takeovers can provide a very useful function and I think that we
should do nothing to prevent them, and I don’t think our bill does.
But I hope you will look at it and recognize that the main thrust of
our bill is disclosure. Making information available to the general
stockholders at the same time it is to the raider or the takeover
people. Once they get 8 percent under our bill, then the same day
they have to file their statement with the SEC and with the public
and they can’t buy another share of stock until the public is aware
of it. It’s much better than having a 10-day window in which the
arbitrageurs and the takeover people can make a killing.

That’s the kind of thing it seems to me that we are working for
and I think that the studies that were referred to by Senator San-
ford, the Lowenstein study, a study of 6,000 mergers over a period
of years in which he found that the firms taken over had a return
on equity of 16 percent compared to 12 percent for other firms gen-
erally in the market, and the Scherer study that showed that after
they are taken over—the efficiency, productivity of the takeover
product diminishes.

I think that we have to keep this in mind. One dramatic example
of that was Unocal of California where they went from a $1.2 bil-
lion debt to a $5.2 billion debt.

Then Mr. Fred Hartley testified that he has to spend $3 million
every day in interest, $3 million that can’t go into research and de-
velopment, $3 million that cannot go into manpower training or
new equipment, loaded with debt, and therefore slowing down their
productivity.

So I hope that you will look at this in the same unbiased way I
have. [Laughter.]

And reconsider your position. You're an eminent scholar, a very
able man, with a fine mind, and I hope you will use that good Wis-
consin ethical background you have to come to the right decision.

Mr. Rubpkr. Sir, if I just might make one comment, I don’t want
it to be understood that I have not looked at the bills.

The CHAIRMAN. I know you have.
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Mr. RunEer. Or studied them. I have indeed looked at them close-
ly. Perhaps the word “study” threw me off, as an academic, but I
have looked at them closely and I am in general agreement with
the Commission’s positions. I am also aware that the Commission
has some rulemaking and disclosure positions which are contained
in that testimony and [ would try to make sure that those positions
are carried forward.

The CuamrMAN. Now, Mr. Ruder, you’'ve chosen to invest consid-
erable legal talent deriding the efforts of the SEC in using rule
10b-b to snare securities crooks.

Does that mean that our securities policies have been overzeal-
ous?

Mr. Runzgr. Sir, the characterization of my deriding the SEC in
connection with Rule 10b-5 is not what I understand to be my
view.

My law review article written in 1963 took the position that the
legislative history of the 1933 and 1934 acts did not provide for a
private right of action to enforce rule 10b-5. I wrote a long article
at the end of which I said Congress apparently came to the conclu-
sion that it is better for the Securities and Exchange Commission
to enforce rule 10b-5 rules under section 10(b) because it is the Se-
curities and Exchange Commission which has the expertise and the
administrative discretion.

So my writings in that area should not be understood as being
against administrative enforcement. They were based upon an ex-
amination of legislative history which led me to believe that the
courts weren’t following the congressional intent.

T must say I was wrong because the Supreme Court and all of the
circuit courts have said I was wrong.

The CHAIRMAN. Senator Riegle.

Senator RiEGLE. Dr. Ruder, the more time we spend together, the
more I {ind myself liking you personally; and yet, I've got a prob-
lem in one area and I want to be very blunt with you today and get
it out on the record so we all know where we are staffing from.

1 think you have given weak answers to Senator Graham, to Sen-
ator Sanford, to Senator Proxmire and me on this question of hos-
tile takeovers. Your position in this area relates to the background
around which your nomination has taken place.

I said to you in our private conversation, and I will repeat it here
for the record, that it took some time before the administration de-
cided upon a nominee for the SEC chairmanship. There were other
candidates who were in the running and who were thought to be
about to receive the nomination and then, at the last minute, were
sort of knocked out of contention. The general rumor that's moved
through the town is that they were knocked out because they were
thought to be a little too tough on hostile takeovers. This was seen
as critical deficiency by the selectors in the White House, and so
the list kept getting thinned down and eventually you were select-
ed.

I don’t think I violate our discussion when I say that even you
were somewhat surprised that you received this nomination when
it eventually came.
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So that’s the context and the background by which we are trying
to determine exactly how the selection process took place and what
kind of an SEC Chairman you will make.

Now you are obviously a distinguished scholar and I think an en-
gaging person as well. I look at six pages of written articles here—
and I'm not even sure this is a complete list, but you have been a
very prolific writer and scholar in securities law. Yet, when you
are asked a very fundamental question by Senator Sanford and
others on one of the hottest issues that faces the country, you basi-
cally don’t seem to be particularly well informed in that area or
imply that’s not been a principal area of study for you.

Mr. Rupkr. That’s not true, sir.

Senator RIEGLE. Well, then, perhaps I misheard what you said to
Senator Sanford. I'm going to go down through the list here, time
permitting, on specific things that are in the takeover reform bill
S. 1323 because I sense that you have a strong philosophic view on
these matters. But when you have been pressed on details you have
tended to back off and say that this is not an area that you are
ix}llt-imately familiar with or that you have studied at length or
that——

Mr. Rupgr. Well, I don’t want to be misunderstood about my re-
sponse to Senator Sanford.

Senator RieGLE. Fine.

Mr. Rungg. I have been studying this area. I taught a seminar on
takeovers in the spring semester last year. I had 20 student papers
written and I am fully familiar with the issues.

Senator RIEGLE. Good. All right. Because I don’t want your views
to be mischaracterized. I want them nailed down just crystal clear
here for everybody to see.

I'd like to explore not just your philosophic view on hostile take-
overs and so forth, but I'd like to hear your detailed thinking on
some of the specific items that are in the legislative proposal and
let’s go down through the list.

In terms of more rapid disclosure, when we talk about the filings
of people who are beginning to accumulate blocks of stock, would
you favor closing the 10-day window and, if not, why not?

Mr. Ruper. The Commission’s position is that closing the window
to 5 days would be——

Senator RIkGLE. I'm asking your opinion.

Mr. RubpEgr. I agree with that, and I think the Commission’s solu-
tion to the reporting requirement is a good one. The Commission
has suggested that once someone obtains 5 percent there be an im-
mediate standstill and that person will not be able to acquire more
shares until {iling takes place.

That means that there will be a holdup on further purchases
until there is full disclosure. I think that’s a very much disclosure
oriented approach and one which will be beneficial.

Senator RikGLE. Now in terms of the bill that ten of us on this
committee have cosponsored, we have taken the view that it would
be better to lower that disclosure threshold to 38 percent. Could you
support that?

Mr. Ruper. No, I do not support the 3-percent threshold at the
current time, although I don’t know what I would conclude if I
were to study that particular issue further. It's my impression that
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lowering the 5 percent to 3 percent will increase the disciosure ob-
ligations of a great number of purchasers who do not intend to
engage in tender offer activities and that it will significantly in-
crease the regulatory burden at the Commission.

Therefore, at this time I would think that the gains from lower-
ing from 5 percent to 3 percent would not be useful enough.

Senator RIEGLE. You've put so much emphasis on the primacy of
the shareholders’ interest here, would it not be in the interest of
the shareholders to have more time to consider an offer that's
being made, particularly if it's a hostile takeover? We also propose
extending the time period in which shareholders can get the infor-
mation, evaluate it, allow other rivals that may want to come in
and so forth.

I assume, then, you would support that?

Mr. Rupgr. No, sir. At least at this point I have to assume that
the conclusion which the Securities and Exchange Commission
reached some 3 years ago after several months of intensive consid-
eration, maybe more intensive consideration, that the 20 business-
day period is a sufficient time period.

We are talking about 20 business days. There will be at least 4
weeks and perhaps more if there are holidays involved. I think
that is certainly enough time for the investment community cer-
tainly to absorb the information and, in my view, any reasonable
shareholder will be consulting with his or her broker and should be
able to get that kind of information within a 20-day period.

Senator RiegLE. You saw the article on the front of the Wall
Street Journal yesterday about some of the problems we're having
with brokers in the country?

Mr. Rubpgr. Yes, I did.

Senator RikGLE. 1 hope to get to that too in due course here.

Mr. Chairman, my time is up here, but I want to say again-—and
I hope we can pursue this a little further—that Dr. Ruder has been
very forthcoming in indicating one of the few substantive areas
about which you were asked questions in your discussions at the
White House—you said it here today—was on this subject of take-
over reform.

Mr. Rubgr. That is correct.

Senator RieGLE. It was on this subject and so I think that makes
it an important issue. It sounds to me as if that was clearly a criti-
cal criterion in the selection process in the mind of the selectors at
the White House. I think we have to understand precisely where
you’re coming from in this area.

Mr. Rubper. Well, I would like it to be clear that I did not commit
to anyone in the White House as to what my views would be on
this or in connection with any bill and, as I indicated at the outset,
I have to reserve the right, if I should be fortunate enough to be
confirmed, to look at this in great detail and come to some differ-
ent position than I may be stating here.

The CHAIRMAN. Senator Shelby.

Senator SHELBY. Thank you, Mr. Chairman.

Dr. Ruder, I want to commend you again for your being forth-
right and being honest. You know we disagree here in the Senate
on this committee and I like the way you are coming forth and
stating your views. Because you might disagree with me on a piece
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of legislation might not cost you any respect from me. I might re-
spect you more. You might have more.

Concerning shareholders and stockholders—I mentioned that
earlier and I think I said that I agreed with a basic rule that I was
taught in law school and have experienced in the marketplace that
the shareholders do indeed own the corporations and that we
should look after the shareholders.

But concerning this insider trading legislation that’s been men-
tioned, proposed legislation, do you agree or disagree that Congress
should legislatively create a private right of action here? Should
this private right of action be extended to reach brokers or dealers
where there’s been abuse and misuse here on insider trading?

Mr. Ruper. Well, Senator Shelby, there already is a private right
of action in the securities laws under rule 10b-5.

Senator SHELBY. And how broad is that and do you think that’s
sufficient?

ﬁmi] Rubper. It is an extremely broad private right of action
which——

Senator SHELBY. There are suits going on right now under it,
aren’t there?

Mr. Rupgr. Oh, yes. There are problems with it and I don’t mean
to foreclose further consideration, but there are problems in terms
of private ability to receive full compensation for insider trading
wrongs.

Senator SHELBY. Sure.

Mr. Rubpkr. But the Insider Trading Sanctions Act gives the
Commission the power to seek up to three times the damages when
the Commission acts and I think that's a very important and good
sanction. Indeed, I do remember one of the few times that I was
interviewed by the media in this regard and I took the position
before the adoption of that act that the provision was good.

Senator SHELBY. Dr. Ruder, if you are confirmed and become
Chairman of the Securities and Exchange Commission, regardless
of your personal views, do you plan to vigorously enforce the law,
whatever it is?

Mr. Ruper. Yes, sir. I told my 14- and 15-year-old sons when I
came here that I was going to stop being the ‘“principal of the
school” and become the “top cop”, and that’s what I intend to do
and intend to be.

Senator SHELBY. And as long as that’s the law you intend to vig-
orously carry it out?

Mr. Rubgg. Absolutely.

Senator SHELBY. Thank you.

The CHAIRMAN. Senator Graham.

Senator GrRanaM. Dean Ruder, I believe that a person who sits in
a regulatory position—and moving from principal to chief cop will
underscore that responsibility—is in the best position to be evaluat-
ing the policy that they are implementing and to be able to make
recommendations as to how the law should be improved in order to
better carry out public purposes.

With your academic background, you are especially well
equipped to merge those functions of regulator and policy adviser.

What would be some of the areas that you would be most likely
to give your attention to that maybe 6 or 12 months from now
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when you next come before this committee we might ask you about
in terms of your recommendations of congressional initiatives to
enhance the capital market system of America?

Mr. RUDER. Senator, I can’t tell you exactly that it will be a leg-
islative initiative, but I consider questions of computerization of
trading in the United States, of the developments of disclosure
through computers, and of the problems involved in the interna-
tionalization of the securities markets to be of very great impor-
tance to the United States and I would expect that my efforts
would be quite strongly devoted to understanding those areas, to
asking what kinds of regulatory initiatives are necessary and, if
necessary, coming to Congress to seek legislation to assist in regu-
lation in those areas.

Senator GrRaAHAM. Thank you, Mr. Ruder.

The CHAIRMAN. Senator Sanford.

Senator SANFORD. Dean, I hope you take seriously the feeling
that I have that we would like very much to have you give us a
written response, in effect, testimony on these two bills. I am espe-
cially interested in the financing side of the takeover process and
particularly the so-called “highly confident” letter that probably is
not worth 15 cents but it represents conditional financing and it
enables a great many takeover artists to buy into operations with-
out having any money at risk. It also allows financial institutions
to get in the financing line without having any money at risk.

Just a recent example, First Boston committed $1.8 billion to fi-
nance Campo’s acquisition of Allied Stores at a time when First
Boston's holding company balance sheet had $1.1 billion of equity.
By using its parent company and not its broker-dealer affiliate,
Fi11~st Boston avoided the margin rule of broker-dealer net capital
rules.

Now this type of activity seems to me to raise serious regulatory
concerns. Do you see any steps that ought to be taken about that?

Mr. Runkr. I certainly expect to look at that kind of activity
carefully, particularly——

Senator SANFORD. I just want to raise that as another problem.
TI'm really trying to focus on the fact that this isn’t a simple stock-
holder problem.

Mr. Rupgr. Oh, I understand there are many, many elements of
this which are quite complicated and need to be looked at.

Senator SANFORD. Let me tell you what the effect of that is on
Wall Street. It's the LBO and you can now, if you're a chief execu-
tive, expect a visit from a banker almost every other day to explain
to you how great it is to have an LBO.

Well, I think a lot of examples have been in the record now
where managements have taken companies private on a leveraged
buyout and then, relatively shortly thereafterward, taken the com-
pany public again at tremendous profits. Now there's something
about that that’s not quite fair to the stockholders, not quite fair
generally, because it's engineered from an inside position.

Now they have to have a fairness opinion, but anybody can pay a
fee and get a fairness opinion. We have a position stated in one of
these pieces of legislation that calls for an independent opinion by
an appraiser appointed by a court before an LBO goes forward and
that the public must have an opportunity to examine that, includ-
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ing the shareholders who presumably might have some cause of
action.

How do you feel generally about regulating LBO’s?

Mr. Rubpkr. I think LBO’s are and should be regulated under
state law. I think that there are tremendous fiduciary duty prob-
lems which are raised immediately once management is on both
sides of the transaction and the State courts, as I understand it,
are looking quite closely at those kinds of transactions.

Delaware law certainly would point to the necessity of having
fairness opinions by independent parties.

Senator SANFORD. Well, we've seen how those fairness opinions
operate and so we are trying to put a little teeth in it in the form
of some Federa! statutory law to help the State law.

Mr. Rubkr. I understand that, sir, and it's——

Senator SaANForD. And I would hope that we could have your
opinion, which is part of the bill that we've asked you to comment
on.

Mr. Rungr. [ will be glad to answer those questions.

Senator Sanrorp. Well, I've got a number of other questions—
the debt financing, the bridging, but I think all of that is in the
legislation, so I'll just spare you now commenting on it since I hope
you will later.

Mr. RupiRr. Thank you.

The CHAIRMAN. Thank you, Senator Sanford.

Mr. Ruder, the SEC launched a massive investigation into the al-
leged misuse of as much as $12 billion in municipal bonds. It prom-
ises to be the biggest case of this kind dwarfing the collapse of the
WPPSS bonds in Washington or even New York’s problems.

Review for me, if you will, your understanding of that case.

Mr. Rubpkr. Are you talking about the WPPSS case, sir?

The CHAIRMAN. No. I'm talking about the alleged misuse of as
much as $12 billion in municipal bonds. As I say, this dwarfs the
WPPSS situation.

Mr. Ruper. I think that what you're talking about is a Commis-
sion inquiry into various muncipal bond offerings by municipalities
in which the municipalities have either not used the proceeds for
the purpose for which they were offered or have not used the pro-
ceeds promptly. And I understand that investigation to be going
forward.

It is a continuing investigation and I am not familiar with it in
any detail, so I cannot comment in any more detail than to say, as
I would always say, that full disclosure is one of the important in-
gredients in the offering and sale of securities and that the Com-
mission should be vigorously seeking full disclosure.

The CHAIRMAN. Well, let me ask you this then. As specific legis-
lation, some urge that municipalities register securities with the
SEC. That involves serious constitutional issues.

You're a legal expert. What'’s your reaction?

Mr. Rubkr. I just don’t have a view on the constitutional ques-
tions. Certainly the registration of municipal bond offerings would
reqfl'nre legislation. It would require a large addition to Commission
staff.

The CHAIRMAN. Mr. Ruder, you're a constitutional expert. I don’t
think we’ve had any witness before us who is as well-versed on this
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issue or who has had the opportunity to study it as you have. It
seems to me you ought to have some kind of a view on the constitu-
tignglEi:izg of requiring municipalities to register their securities with
the .

Mr. RubpEr. Sir, the legal teaching profession is divided in terms
of subject matter and constitutional law has not been one of my
specialties.

The CuHAIRMAN. This is securities law.

Mr. Rupkr. I can, as a securities lawyer, look at constitutional
questions and I will, if you ask me to, come back with an opinion,
particularly after my confirmation.

The CaairMAN. Well, perhaps you could do that in writing then.
We would appreciate that.

Mr. Rupgr. If I am confirmed, I would expect to have the advice
of the General Counsel’s Office on that issue.

The CaairRMAN. Now while hostile takeover and insider trading
dominate public attention—some of the most vicious shams take
place right between a customer and their broker.

Last year the Securities and Exchange Commission received
10,392 complaints from customers about brokers. That's a 121-per-
cent increase from 1982 according to the Wall Street Journal. So
it's a serious problem.

People can lose their life’s savings because of brokers. What do
you propose to do to make sure that brokers act ethically and pro-
fessionally?

Mr. Ruber. Sir, I believe that the self-regulatory organizations
should be more vigorous in insisting that the member firms have
compliance programs and enforce their compliance programs.

The CHAIRMAN. Well, that's the self-regulatory organizations.
How about the more failure to supervise cases brought by the SEC.
Wouldn't that be one way of coping with that?

Mr. Rupger. That would be one way of coping with it. I under-
stand the problems of the brokerage industry and the problems of
regulating matters at the customer level. But what we're talking
about is a matter of allocation of Commission resources and there
simply, as I understand it, is not enough staff for the Commission
itself to engage in this kind of action in very many cases.

There is plenty of staff within the brokerage offices and I think
that there's a great deal of leveraging that can go on if the SRO’s
force the brokerage firms themselves to do this policing.

The CHAIRMAN. Let me ask you just one more question.

Your predecessor, John Shad, used to come before the Congress
and tell us how he was doing much more with less. The fact re-
mains, however, that less than 15 percent of corporate filings were
reviewed last year and less than 5 percent of broker-dealers were
inspected.

What assurances can you give us that you will be more forthcom-
ing with the Congress regarding the true state of affairs at the
Commission?

Mr. Ruper. Well, sir, I'm not sure that Chairman Shad wasn't
forthcoming regarding the filings. The percentage figure that
you've given us is apparently a percentage figure which includes
all filings at the Commission. The Commission has, as I understand
it, been reviewing filings selectively. A very large percentage of ini-
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tial public offerings are reviewed and a very large percentage of
contested takeover and proxy matters are reviewed. So that I don’t
think the characterization is right. But I will say, in addition, that
I will be as forthcoming as I can be in giving the Congress informa-
tion as to what the Commission’s reviewing processes are.

The CHAIRMAN. Under the leadership of Senator Riegle, who is
chairman of our Securities Subcommittee, this committee has rec-
ommended a 30-percent increase in the funding for the SEC and he
had to take the initiative in pushing that, but he succeeded in
doing it. As you know, the taxpayer doesn’t pay for that really. It’s
paid for by fees and it means more vigorous enforcement.

Mr. Rubkr. I understand that and hopefully, if I'm confirmed, I
will have the benefits of the additional resources at the Commis-
sion and I hope to use them wisely.

The CHAIRMAN. Senator Karnes.

Senator KArNES. Thank you, Mr. Chairman.

Most of the questions that I had have already been asked, but I
would like to ask if Congress should sharpen the definition of insid-
er trading or wait until the Supreme Court’s decision in the
Winans case? Have you had a chance to give that some thought?

Mr. Ruper. Well, as you know, the Commission is in the process
of presenting a definition of insider trading to the Congress.

My view on the definition is that I can’t really comment on the
definition until I see it and it might be that it would be better not
to do anything about a definition until the Supreme Court has
ruled in United States v. Carpenter which is otherwise known as
the Winans case.

It would be at that time that one would know whether the defini-
tion suggested by the Commission was better or worse than the def-
inition which derives from court interpretation.

I will say that I don’t think that any definition should be adopted
which would in any way reduce the Commission’s enforcement
power over insider trading.

Senator KArRNES. The definition I believe is to be completed at
the Commission level the first week in August?

Mr. Ruper. August 3 is the date on which the definition is due
and I understand there will be some hearings on August 7 on the
matter.

Senator KarNEgs. This may be something that you may have to
confer with staff after you’ve been approved and confirmed. Do you
have any idea how soon Siegel and Boesky will be sentenced at the
Commission?

Mr. Ruper. Well, I'm loathe to discuss this, but in terms of sen-
tencing I know that the investigations are underway and that one
does not want to sentence anybody while one is still seeking one’s
cooperation from that person since sentencing provides some in-
ducements toward cooperation. After one is sentenced those induce-
ments may disappear.

Senator KARNES. I have no further questions, Mr. Chairman.

The CHAIRMAN. Thank you.

Senator Riegle.

Senator RieGLE. Senator D’Amato and I have drafted an insider
trading definition with the help of the so-called Pitt Commission. I
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know that the SEC is now preparing its response and will have
that by August 3.

I would like your own independent assessment of that legislation
for the record. In other words, I would like you to take a look at it
and let us have in writing your thoughts on it.

Now to go back to what we were discussing earlier—and I may
have gone through your list of publications too quickly—have there
been any articles that you've written or speeches that you've given
that we either have or can have that address directly the issue of
hostile takeovers and tender offers as such? Have you gotten into
that gubject and expressed your views in writing in the last 3
years?

Mr. Rupkr. No, sir. I have not written or publicly spoken on that
issue. The tender offer work that I have done has been in my class-
room study and teaching.

Senator RiEGLE. And in terms of your private consulting, have
you done any tender offer work for any private clients of any con-
sequence?

Mr. RupEr. During the period from 1971 to 1976 in which I was
counsel to a Chicago law firm, that firm represented private clients
in the tender offer area and I gave legal advice in connection with
several takeovers.

Senator RIEGLE. That would have been sometime ago, but in the
last 3, 4, 5 years, I take it you have not been active in that area?

Mr. RupgRr. No, sir.

Senator RiEGLE. Your response earlier was that this is an area
that you are familiar with from your recent teaching work. Is that
correct?

Mr. RubpEeRr. Yes, sir.

Senator RiecLE. Have you taught an entire course in this area or
has this been just part of a course? I'm trying to understand in
terms of this recent period of time, the last 3 or 4 years, your
degree of involvement in that subject.

Mr. RubpiR. During the time in which I was Dean of the law
school and after I returned to teaching last year, I taught a course
in securities regulation in which approximately 3 weeks of that
course—that is, three weeks in which classes were taught—were
addressed to the tender offer area. In that study we dealt with the
detailed regulatory rules.

Last spring, at the law school at Northwestern, my only teaching
assignment was a seminar in takeovers. I had approximately 20
students in that seminar and we examined the takeover phenome-
non from start to finish as far as I was concerned.

Senator RiEGLE. Good. That tells me what I need to know. My
question is, what changes in tender offer law do you think are
needed or would be desirable on either the offensive or the defen-
sive side?

Mr. Ruper. Well, I believe that closing the 10-day window to
days would be an appropriate change.

I believe that the Commission’s approach toward requiring a
standstill from the time that the acquirer acquires 5 percent until
disclosure is made is an appropriate forward step.

But I think, by and large, that there are not a great many other
changes which are needed at this time. If I may say, I would have
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to look directly at each kind of proposal and with as much addi-
tional background as I can before I could be firm on that.

S_?‘r)lator RieGcLE. Can you give us a yes or no on outlawing green-
mail’

, er RubkR. I think greenmail should be covered at the state law
evel.

Senator RiEGLE. Not at the Federal level?

Mr. Rubpkr. Not at the Federal level.

Senator RIEGLE. And are there any other defensive tactics that
you would think that the Federal law should touch or are you pre-
pared to just leave that all to the State level?

Mr. Ruper. Well, I think we talked about this a little earlier. At
such time as State corporate defensive tactics cause the market for
securities to deteriorate, I think it's time for the Federal Govern-
ment to step in. I am aware of the one-share one-vote proceedings
going on at the Commission and there are hearings going on today
and I don't want to speak directly to that issue, but I think it's an
important aspect of this same problem.

Senator RIEGLE. How about defining and clarifying the definition
of a group in terms of a takeover effort?

Mr. Ruper. I think the legislation which has been introduced
goes too far in that direction. The definition of a group as it exists
in the Federal securities law in GAF Corp. v. Milstein is adequate
to cover real group activities.

Senator RiEGLE. You are aware I'm sure of the testimony of John
Shad not very long ago. We did not probe this because we didn’t
feel it was appropriate to do it until cases are brought, but his
clear answer to the committee was that there is a major problem
in group activity as the Commission would see it, and that there is
a very good likelihood that major cases are likely to be brought
shortly in that area.

Have you written anything on that or given any talks on that in
the last 2 or 3 years? Is there any declarative information that we
could have on your views in that area?

Mr. Rubpkr. I have not discussed the group concept, but I do be-
lieve that the present law regarding groups is sufficient to support
law enforcement activities against groups.

Senator RIEGLE. I'll come back in a moment. My time is up.

The CHAIRMAN. Do you have more questions?

Senator RieGLE. Let me ask just two or three other things as
quickly as I can.

We've talked about internationalization of the markets. I know
{his is a keen interest of yours. It is of mine. It's a major new prob-

em.

I know you're determined to press ahead in that area, and that
we're going to be having hearings later in the year and we'll have
the chance after confirmation to hear from you on that.

But, just for the record, I would like to have you state that that
is a strong interest, and that that is an area that you intend to give
some principal effort to.

Mr. Rubkg. It is a strong interest. A question was posed indirect-
ly as to whether, if I were confirmed, would be willing to remain as
Chairman after the 18-month period.
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Whether or not I remain, I think it's important for the Commis-
sion to be positioned to deal with problems which will arise in this
area. And I would expect to be very interested and make it a prior-
ity matter for me.

Senator RIEGLE. Let me go back to the insider trading issue. This
administration has taken the view time and time again that the
courts ought not to write the law, that the Congress ought to write
the law. Yet the administration position on insider legislation is
that we should wait for the Supreme Court decision in the Winans
case.

In a sense, if we wait on the Winans case, and there's some ques-
tion as to how that may go and a lot of concern that it may go
against the Government, isn't that really sort of moving in a back-
ward fashion?

Why shouldn’t the law, as it defines “insider trading’ be written
where it’s supposed to be written: by lawmakers, with the signa-
ture of the President?

Mr. Rupkr. I believe an appropriate definition of insider trading
through legislation would be excellent. And I don’t think it’s neces-
sary to wait for the Winans case. But what I would like to see is
that the insider trading definition does not reduce the Commis-
sion’s power.

I have some concerns along those lines.

Senator RieGLE. Now, on self-regulatory efforts, yesterday, this
article in the Wall Street Journal—I know you've been busy pre-
paring for today, but I assume you saw the article in terms of some
of the abuses that have been placed——

Mr. Rubpgr. I did read that article.

Senator RIEGLE. The self-regulatory agencies really do not have
the legal authority to move aggressively in cases like that, do they?
Doesn’t that have to reside elsewhere?

Aren’t we maybe at a point where the SEC ought to take a look
when you see these extraordinary increases in the complaint level?

You talk about the importance of the shareholder, and I feel
very strongly, as you do, about the importance of the shareholder.

But, I don’t want people being fleeced and then having no serious
way of being able to recover.

Mr. Rubpkr. I share your——

Senator Ri1EGLE. I want the SEC to prevent the fleecing before it
occurs.

Mr. Rupkr. I share your concern with that, Senator. I was pre-
pared to deal with the result of the Supreme Court’s decision in the
Shearson case regarding arbitration of securities claims at the cus-
tomer level. And I think that the Commission should be investigat-
ing the efficacy of arbitration procedures and urging the self-regu-
latory organizations to make those procedures as fair as they can
to the customer.

Senator RiEGLE. Do you believe that this committee should retain
the Glass-Steagall limitations that have carried forward since the
thirties?

Mr. Ruper. I'm aware of the Commission’s position and I——

Senator RIEGLE. I'm more interested in your position.

Mr. Rupir. Well, I think that any securities activity which is
conducted by any entity, no matter whether it’s a bank, insurance
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company or securities firm, should be conducted in an affiliate so
that the regulation of that securities-related activity can be equal
and can be under the Commission’s jurisdiction.

So, in that regard, I think my position is quite clear.

Senator RIEGLE. Do we still need the Glass-Steagall law?

Mr. Runkr. The question of whether banks should be prohibited
from engaging in underwriting activities is one to which I am not
able to respond in any way until I give it more study. So I do not
have a present opinion about Glass-Steagall.

Senator RIEGLE. Is it that you just don’t want to get into that
issue right now, or that you really don’t have an opinion?

Mr. Rupir. No, it's because it has so many banking overtones
and questions of protection for depositors that at this point, I'm not
ready to make the distinctions that may be necessary in order to
determine whether and how depositors can be protected.

That’s a banking issue, not a securities issue.

Senator RiegrLe. Well, I would think though that a person whose
a specialist in securities law must have thought about Glass-Stea-
gall at some point.

Mr. Rupkr. Surely, I have. But you must understand that I'm a
lawyer, and not always concerned with the policy. The question
that I've been interested in is whether or not Glass-Steagall does or
does not prevent certain kinds of activities by banks.

And I have reviewed some of those cases prior to my nomination.
And I think that is a question of great interest.

Senator RIEGLE. But you have no conclusion on it whatsoever?

Mr. Ruper. I have not reached a conclusion as to whether Glass-
Steagall should or should not be repealed.

Senator RiEGLE. Mr. Chairman, I can think of a hundred other
questions I would ask, but the witness has been very patient. I will
make a number of questions available to you to answer for the
record.

The CHAIRMAN. Thank you, Mr. Ruder.

Mr. Ruder, as you know, you will have a number of questions
submitted to you by members who said they would do that.

You're a very impressive witness as well as a man of superlative
background. I haven’t made up my mind, {rankly, once again, how
I'm going to vote. I had the same problem yesterday with a very
able and fine man, Mr. Greenspan.

But I'm sure you’ll have no trouble with the committee and with
the Senate. We will act on your nomination very promptly in com-
mittee. And I'm sure that the democratic leader on the floor will
do likewise.

Senator RIEGLE. Mr. Chairman, might I make one additional
comment along that line?

The CHAIRMAN. Sure.

Senator RIEGLE. Mr. Ruder, I've asked some blunt questions
today, but my intention is to support your nomination. I think that
you bring the kind of capacity to this job that it’s going to require.

I know it’s an enormously demanding task. I think you see it as
that and I hope that you do have an open mind. I don’t think
you're a person who comes in with a fixed view of these things.
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As I've talked with you and listened to you today and yesterday,
that’s my view. And so barring some extraordinary circumstance,
it will be my intention to support your nomination.

I do want to read very carefully the answers that you'll give to
the written questions that I'll submit. But I think we have a tre-
mendous responsibility and we’re going to have to do the job to-
gether.

As chairman of the Securities Subcommittee, I want to work
with you as the new chairman of the SEC. We may all have to
adjust our thinking as we go along because there are a lot of new
problems to deal with.

So I want you to understand the spirit in which I put some of the
very direct questions I did today.

Mr. RubpERr. Senator Riegle, I understand the spirit of those ques-
tions and I look forward, should I be confirmed, to working with
you.

The CHairMAN. Thank you very, very much, Mr. Ruder.

Senator D’Amato has come, but Senator D’Amato has graciously
permitted us to move ahead. We have two more witnesses this
morning. It’s after 12 o’clock now.

Senator D’AmaTo. Well, Mr. Chairman, I'd just simply like to say
this, and I have put my statement in the record. I am tremendous-
ly impressed with David Ruder. And I know the other members on
the committee are, and I look forward to working with you.

It's a great Commission. I know our Chairman takes great pride
in it. He really does. He, over the years, has prided the SEC as
being one of the finest, if not the finest, independent organizations
in our great Federal system.

And I think that you will add to that great strength. And so we
look forward to working with you.

Mr. RupeR. Thank you very much, Senator.

Thank you, Senator Proxmire, for your courtesy and attention.

The CHAIRMAN. Thank you very much, Mr. Ruder.

(Whereupon, the committee proceeded to other business.)

[Response to written questions and a biographical sketch of the
nominee follow:]
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Reliance, Materiality and Implied Rights of Action)
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Schedule D

Qualifications:

State fully your qualifications to serve in the position
to which you have been named.

As a law teacher and practicing lawyer, I have since
1957 concentrated upon the corporate and securities law
ficld. T have taught courscs in securities regulation and
corporations which have included topics such as: the
registration and exemptions from registration under the
Securities Act of 1933; anti-fraud provisions, including
insider trading; broker-dealer and exchange regulations;
S5.E.C. enforcement; investment companies; and the national
market system.

My securities law background is strong. I have
published more than 40 articles on corporate and securities
matters and 1 have been a speaker or panel participant in
approximately 150 continuing legal education programs in the
corporate and securities area. My law practice experience
has included participation in securities litigation matters,
investment company regulation, securities exchange
regulations, and other securities law reclated matters. I
have been an active participant in many securities law
committee activities, including service as a member of:
securities law committees of the American and Chicago Bar
Associations; the Legal Advisory Committee of the New York
Stock Exchange; and the group of Consultants to the American
Law Institute'’s Federal Securities Law Project.

My administrative experience has been successful. As
Dean of Northwestern University School of Law from 1977 to
1985, I successfully administered a complex organization,
fulfilling responsibilities to the administration of
Northwestern University, and to law students, law faculty,
and law alumni, while successfully supervising the staff of
the School. During my tenurc as Dean 1 participated in the
recruitment of many strong new faculty members; a successful
$25,000,000 Law School Capital Campaign; successful
negotiations to attract the hcadquarters of the American Bar
Association and the American Bar Foundation as tenants in a
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new University building which also houses a new Law School
addition; the design and construction of that new addition,
which doubled the size of the School's physical facilities;
creation of a program to automate the Law School library's
catalogue; and the establishment of a Corporate Counsel
Center to examine contemporary legal issucs in corporate law.

My academic background is good. I am a Phi Beta Kappa,
Cum Laude, graduate of Williams College (1951) where I served
as editor-in-chief of the college newspaper, the Williams
Record, and was a member of Gargoyle, thc senior honorary
society. I am an honors graduate of the University of
Wisconsin Law School, where 1 ranked first in the June 1957
graduating class, served as editor-in-chief of the University
of Wisconsin Law Review, and received the Salmon W. Dalberg
Prize, awarded to the outstanding graduating student.

I have long admired the excellence, independence, and
integrity of the Securities and Exchange Commission, and 1
believe myself able vigorously to continue its fine
traditions in enforcing the Federal Securities laws.
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Schodule i

cl of
to the

how you will regsolve any potent
interc that may disclosed
tems.

a. TI confirmed, - will obtain a Lleave ot abgsence from
western ilniversity School of TLaw for the period
oner. During ¢

Nort
in which 1 serve as a Cou

Teave I will have no obligations to Nort

[V I will recuuc 215 {roin all :rs in

nys

which Northwestern University, the iLaw Sicin Schiff,
llardin & Waite of Chicago, Roy Adans, a mexber of

that tirr, the accounting tirm Grant Thornton, Williain
3lair & Co. of Chicago, or Harris Associates of
cago is a party.

c. All but a few seccurities held by my wife and me will
be placed in Qualified Diversified Trusts. To the
extent required by the SEC's regulations or
applicabie law, T will recuse myself from matters
involving companies whose gecurities are held by me
or my wife or which are held (or the benefit of
myself or my wife, unless such securities arce not
considered to raise contlicts of interest because
they have been placed in trusts qualified under the
Ethics in Government Act, or unless waivers of
disgualification under the aw have been roceived
from the appropriate authority.

d. T will recuse myscelf on a case-by-case basis {rom
other matters as necessary Lo avoid the appearance of
impropricty, despite the lack of actual conftlict.

o, In order to discharge effectively the obligations of
my office, L will not recusc myself From Commission
deliberations involving gencral policy issues,
legislation or rule-naking proceedinygs, except as
required by law.




57

#asponscs by Professor David 8. Ruder on July 27, 1287, to
gquostions posed Cor the record by Senators Proxmire, Riegle,
sasser, Sanford, D'Amato and Heinz following the hearing on
July 22, 1¥87 regarding pProfessor Ruder's nomination to be
Chairmnan of the Securities and Exchange Commission.

I. Timing and Complexity

Set Torth below ars answers to 67 questions delivered to me in
order to complete the hearing record in connection with =y
hearing before the Committce on Banking, Housing ana iirban
Affairs on my confirmation as Chairman of the Securities and
Exchange Commission.

In view of the complexity of some of the guestions and my lack

of detailed in“ormation concerning some subjects, the answers

will not be as complele as wmight be expecte My answers should
be considered as subjoct to change vased upon further information
and upcn discussion th Commnissioners and stafl of the Seccurities
and Exchange Commigsion following my confirmation, if that

event occurs.

1l. General Statemcnt

Yaken together the qus seom to call ftor some yoenceral
regarding my vi t forth below are some

respon which are gencral in nature and which may also be
useful as reference points for answers to specific questions.

A. {egulatorz View. L believe the iederal Securities
Laws should be enforced with vigor. Disclosure, antifraud
induslry regulation, and other provxslons should be utilized by
tne Commission and its staff for the general purpose of protecting
investors and preserving the capital markets. Although vigorous
regyulatory action is desirable, fairne should also be a
consideration in Comrission action. T do not regard amyself as
a "conservative," if that phrase means rafraining fron strong
and posizive requlatory initiatives.

B, Sealings with Congress. Although acting as the nead
of an independent requlatory agency, the Chairmar of the
curicies and lixchange Commission s kne responsiviiity for
tting with the relevant apprcpriations and oversight
commiftees of Congres As Chalirman, T would seck to tablish
a cordial and coopera Lve 1ationship w;'ﬁ Congru,u, ile
recognizing tnat

C Ln‘urrutxnn currenLly dlel
ies and Exchange Comnission needs
resources if it is to meet Lts increasing reyu
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obligations. My preliminary conclusion is that most of the
Commission's activities would be cnhanced if additional staff
were availuble. More particularly, my obscrvations, which may
be subject to change based upon additional information, are the
following:

1. The Division of Corporation i'inance needs additional
staff to cope with its increased review r onsibility due to
increases in numpcer of filings and to the transition problems
whica will be associated with the implewmentation o EDGAR
(Electronic Data Gathering, Analysis, and Retrieval).

2. The Division of Enforcement, which received staff
increases during the budget year 1987 and will receive additional
staff increases under the proposed budget (or 1988, will need
still further increases in the budget year 1989 if it is to
continue its surorg enforsement prograin in the iar: 3@ arca
#ithout sacrificing its capabilities in smaller cas es.

3. The Division of Market Regulation needs substantial
stalf increases in order to increase its surveillance of self
regulatory organizations, increase its direct requlut10n of
broker-dealers, investigate and plan For developments
computerized Ltrading, and deve 109 regulatory initiat
internationalization of the securities markels.

for

4, The Division of Investmen: Manageinént neceds
additional staff in order to cope with a dramatic increase in
the volume of investmeat company filings and to meet the
transition problems which will be associated with the
implementation of EDGAR. If reqgulation of investment advisors
is increased, still additional rasources will be required.

3. e Office of the General Counsel nceds additional
staff in order to become more active in important lLitigated
cases, to acet the increasingly more compl-"dte and nuwerous
appellate level issues being contested by parties to Commission
proceedings, to Litigate the increasing number of administrative
broceedxngs ag:;nat accountaats that follow om rn forcement's
investigyations of financial fraud, and =o coordina-
tion and drafting of responses Lo requests
various government agencies for informazion,
drafting, and testimony.

o
eporzs, legislative
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ILI. Responses Lo Scnator Proxmire's Questions

Question 1. The Commission Budget Authorization Report
recently issued by this Committee reguested that
the Commission address various issues prior to
its next year's budyet submission. What do you
intend to o to assure that the concerns expresscd
therein are addrossed?

Response to Question 1. I reviewed the Commission Budget
Authorization Report issued by the Committee
prior to my nomination hearings. The concerns
raised by the Committee involve significant
policy issues. If confirmed, I would, along
with the other Commission members, revicw the
issues raised to dctermine the most appropriace
responses. My views on some of the subjects
contained in that Report appear elsewhere in
answers to various guestions (Sec also General
Statement C, Commission Resources).

Question 2. Your addition to the Commission makes this body
’ possibly the most conservatively oriented

Commission within the past 30 years. At the
same time our markets are undergoing vast and
unprecndented changes and there are numerous
regulatory gaps. In recent years the Commission's
efforts have been greatly directed at deregulation
in the disclosure and regulatory areas. What do
you intend to do to assure that the Commission
is an activist regulator protecting the public
and acting in the public interest?

Response to Question 2. 1 do not accept the characterization
that wy addition to the Commission would make
the Commission possinly the most conservatively
orieated Commission within the past 30 yecars.
Lf confirmed, I would undertake to assurc that
the Commission continue its vigorous enforcement
policies, continue to require substantial disclosures
in order to protect the investing public, and
otherwise act in the public interest.

Question 3. There has becn concern expressed that the SHEC
Enforcement Division does not curtently have
adequate resources to tulfill its mission. 1In
this connection, the Committec is particularly
concerned that tie SKC have sufficient resources
to enable the Lnforcement Division to fully
litigate various enforcement actions in court.
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Are you committed to expand the Enforcement
Division to assure that it is Lfully able to do
its work and to advise Congress of the necessily
to add additional resources?

Response to Question 3. I understand that concern has been

Response to Question 4. The C

expressed about the adequacy of stalf resources

in the Comuwission's Division of Enforcement, 1
certainly would advise the Coayress if additiounal
resources are necessary for the Divisioa of
Znforcement to carry out an effective enrorucmPnL
program (See General Statement C, Comx
Resources).

In defending his restraint on Commissioa resources,
former Chairman Shad argued that the SEC is not

the sole defense in enforcing full disclosure.

flc contended that false or misleading disclosurcs
will be subjected to attack by the private bar

in the form of class action suits (Wall Street
Journal, 12/16/85). What is your view on the
Commission shifting the burden of enforcing full
disclosure to individual investors?

ssion should not shift the

Question 5.

pburden of enforcing the disclosure statates to

individual investors. Nonetheless, it is true

that private causes of action provide effective
ssistance vo auguent the Commission's cenlorcement

A number of securities law practitioners,
including former SEC general counsel Harvey
Pitt, have noted that the practice of tae
Commission Lo defince the limits of the securities
laws Lthrough krial and cerror on a casa-by-case
basis suffers from a number of drawbacks. In
particular, the targels of test prosecutions ar=a
victimized, the wmarket in general operates with
uncertainty ag vo the limits of legality, and,
when the Commission does not prevail, the
r;sulting decisions can ﬂredte dlleCul hurdles
in subsequent prosecutions. WwWhat is your vioew
on developing the securities laws rouzh test
eniforcement cases?’

Response to Qucutlon 5. In my view, ralemaking is the primary

-hod that should be "mployud to develop the
deral Securitics Laws Nevertheloss, there
are circumstances where it is appropriate and
accessary to bring test enforceirent. cases to aid
in the development of thn law.
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[fave you ever expressed an opinion that insider
trading cases cannot be brought under section
10b-5? Do you believe that insider trading
cases can and shoula be brought under 10b-5?

Response to Question 6. In a 1963 article entitled "Civil

Question 7.

Liability Under Rule 10b-5: Judicial Revision of
Legislative Intent?," I expressed the viow that
Congress did not intend to create an implied
private cause of action under Rule 10b-3.
Subsequently, the Supreme Court held that there
is a private right of action under Section 10(b)
and Rule 10b-5. I did not cxpress the view that
the Commission should not bring cases, including
insider trading cases, under Section 10(b). To
the contrary, I cxpressed the view that the
Coinmission should bring insider trading cases.

I believed then, and continue to believe, that
insider trading cases can and should be brought
under Rule 10b-35.

The Commission has been criticized for being
unduly influenced by the Chicago school of
economic thought. That school of thought believes
that the market is the best regulator, which is

in substantial measure contrary to the SEC's
nistoric mission. Recently, the Commission's
economic studies have been criticized as political
documents rather than thoughtful economic studies.
Do you follow the Chicago school of economic thought?
What will you do to assure that the Commission
does not remmain overly influcnced by a public
policy which erodes the application of the

Federal Sccuritics Laws?

Response to Question 7. Hconomic analysis is a aseful regulatory

Question 8.

tool. I do not place exclusive reliance on the
Chicago school of econoiic thought, and if confirmed
I would seck input from econoinists with various
views where appropriate.

Over the years your legal writings have reflected

a rather restrictive view regarding the application
of the Federal Sccurities Laws. Do you believe
that the viewpoints reflected in these writings
will impair your ability to objectively consider
matters in your capacity as Chairman of the SBC?
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Responsc_to Question 8. I would not characterize my legal
writings as reflecting a restrictive view regard-
ing application of the federal securities laws.
In any event I do not believe the viewpoints
relflected in my writings would in any way impair
my ability to oe objective regarding matters
that come before me in ny capacity as Chairman
of the Commission should I be confirmed.

Question 3. 1s it vour understanding that the Comnission, as
an independeal agency is direatly accountable to

ess?  Are you willing to provide the

nittee and the Subcommittee with such material

and responses to inquiries as these Comnittees

decm appropriate?

Responsc to Question 9. I have always understood that the
Commission is an independent regulatory agency
and [ understand that Conyress cexercises an
appropriations and an oversight function. Should
I ve confFirmed, I would be willing to provide
tne Committee and the Subcommittee with waterials
and responses to lnquiries in kneping with the
ayeney's independence.

¢ surge in well publicized instances of

udulent activities by persons associated witn
ings and lvans and other financial institutions
ises gerious guesvions. An enhanced governmental
forcoment presence is clearly warraated. Does

i d wo step up its activities in this
ilow will che SEC

C coordinate with interested

Response to Question 10. The Commission is not the agency
charged with regulating the fiscal soundness of
savings and loans and other financial institutions.
). understand, however, that the Commission has
cooperated with the appropriate regulatory
agencies with respech to current issues. If
confirmed, [ would continue to support this
cooperative eflort.

One particularly egregious takeover practive
soeas o b2 Lhe use of so-called "street sweeps."
Strect-sweeps are a method of obtaining controil
of a target by purchasing controlling share
positions w in 2 very short time frame without
aZiordina shareholdoers the protections of Lhe
Wwilliams aAcu., Tae raceat "pPay 'N Pak Stores"
transaction whi involved a brokar-dealer
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atilizing an unusual one day cash scttlement
practice to get shares into the hands of a
corporate raider is an cxample. What are your
suggestions ror dealing with this recurriny
problesi?

Response to Question 11. "Street sweeps" or "markecr sweeps"

Question_ 12,

have raised concerns at the Commission. The
Commission has asked for comment or ways to
cespond to the "market sweep" issue. I also
anderstand that the Commission staff is preparing
rule proposals for the Commission to consider
within the next several weeks which would address
this problem., I beliasve that this problem can

be addressed in the rulemaking forum.

Jo you believe that the ability of individuals
to bring private rights of action under the
securities laws should be expanded? If so, why?
If not, why not?

Response to Question 12. Yes, I believe it would be appropriate

AL

Question 13,

to expand the ability of private litigants to
institute actions under the securities laws in
certain circumstances to supplement Commission
enforcement actions, However, careful analysis
would be necessary to determine where additional
private rights of action would be appropriate.

The Comnission has been investigating the
Washington Public Power Supply System 4 and 5
pond default for over three years now. What is
the status of this irvestigation? Do you agree
this investigation has taken an overly lengthy
period? Will you commit that those studies
andertaken during your tenure will be completed
oxpeditiously? When will the Commission submit
a report to Congress on this default?

Rosponse to Question 13. I do not know the status of the

Commission's investigation concerning the
washington Public Power Supply Systeir, nor do I
have the information to evaluate whether the
investigation has becn unduly extended. Should
I be confirmed, T would attempt to have the
Comirission conduct its inguiries in a timely
Fashlion, taking into consideration resouarce
allocations and enforcement priorities. I deo
not know when the Conmission will submit the
report to Conygrass or the bond default. 1 am
advised by the Comnission's staff that it plans
to complete its report shortly.
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In its 1988 budget submission, the SEC notes
that the assets under the control of registered
investment advisers grew to about $1.5 trillion
in 1986, amounting to about 15% of all financial
assets owned by Americans. Despite the explosive
growth in this industry and the magnitude of
asselbs under its control, the SEC declined to
increase the staff for this program between

1986 and 1987 and plans only a token increase in
1988. Do you believe that adequate regulatory
oversight is in place for investment companies
and investment advisers? What initiatives would
you consider to enhance regulatory oversight in
this area?

Response to Question 14. I do not have sufficient information

Question 15.

to evaluate whether there is adequate regulatory
oversight over investment companies and invest-
ment advisers. I understand that oversight is
conducted by staff of the Division of Investment
Manageinent and staff in the regional offices as
well. If confiramed, I will seek to determine
whether there is adequate oversight in these
areas and what steps can be taken to improve it
(See General Statement C, Commission Resources).

In light of recent press reports that the SEC

and IRS arc conducting a imajor investigation of
billions of dollars of bond sales for projects

that may not have been built, or may never be built,
do you believe that the SEC should be given
additional regulatory authority over the
registration, disclosure and filing statements

of municipal bonds?

Respunse to Question 15. I would favor additional reyualation

of thce municipal bond market, contingent on two
factors. Firsc, the question of the coastitu-
tionality of the f[ederal government reqgairing
rogistracion of municipal bond offerings would
have to be resolved. Second, the Commission
could not undertake additional responsibilities
unless it were also given comaensurate additional
resources.,

Recently a proasinent takeover lawyer was charged
by the Securities and Exchange Coamigsion with
violating the disclosure rules of the socurities
laws.

* Do you support the Commission's bringing
this caso?



= Do you hat takeover lawyars a
their firms siiould be held accountable in
cerbain instances, lor scecuricies law
violations by their clients?

* ls there any guestion

The advice a securiti
ient is conitrary to
lawyer may be neld

in your &ind that il
AWy Qr glvcs to 5

t

Response to Question 16. I do not have sufficieant faces Lo
mike a judgment concerning the Comnission'y
institution of the administrative proceeding
to which the guestion refers. ! do believe that
takeover lawyers can be held accountable for
securities law violations by zheir clients
depending on the facts and circumstances of Lhes
parcicular case. Addéit Lonal;y, if a seccurities
lawyer deliberately gives advice to a client
that he or she knows to be contrary to the
securities laws, the lawyer may be held responsible.

Question 17. A number of witnesses for the securities induscry
nave recently appeared before the Subcommitteoe
s Ehe paramount importance of maintaining
grizy and fairness of the securities
marxets. They point with concern to the rising
apprehension of the individual investor €aced
with wassive secuarities tradinyg scandals,
1);rﬁas;1gly complex securities products, and
aiarminy short-term narket volatility. what is
your resposse to the arguments that the individual
vestor is not ygetting a fair shake in today's
r exnnw1n that he/she is beinyg
lnq with respect o prograus trading,
protection from i1SLder trading, and enforcoment
of full disclosur

ad that
vesktors
5 and the in
eial producks being offzred Lo the nualln.
1 neliecve that, for the

; i or exaa: i
access
can inve

Rusponse o Question i7. L under

E ividual
insider traﬂxng Cas
of fin
Hever:

the

the
couplexity

aor

LS. iMinority wnrol Horthw
recip us during

¢ you took control,
for 19 poercent of the laws g
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student body. Your [irsk year, it drovped to 14

‘ By 1980, it was down to l0 percent,
and in 1984, it slipped to 2 percent. Did you
-nake any decisions that led to this drop in
minority enrollment?

Response to Question 18, WNo. I helpeé initiate Korthwestern
Law School's minority enrullment prograi in tne
early 1970's. The subscquent loss in minority
enrollment was caused in part by competition
Lrom other law schools emulating Northwestern's
2xample and in part by a reduction in the total
number of minority applicants seeking admission
to law schools.

Question 19. During the last three years, the SEC has grown
impatient with the business judgment rule with
respect to management defensive tactics during a
hostile tender, despite the fact that the courts
have upheld this long tradition, Wwhat are your
views on the applicability of the rule, and what
role the SEC should play in circumventing it?

Response to Question 1Y, The business judg.ment rule is noc
applicable if a conflict of interest cxists.
The Commission shoald arge that courts carefully
consider whether management cntrenchment motives
in a hostile tender offer constitute a conilicc
of interest.

Question 20. In our tender offer reform legislation, we
required greater disclosdre so as to inform
shareholders about the pendeacy of a takeover.
Howevar, we do nol deotk what penaltices should
be paid in the case of disclosure violations.
What do you think those penalties shoula bo?

Response to Question 20. 'There are already aumerous

- conseguences for failure to comply with disclosure
obligations. These include civil actions Jor
injunctive and ocher eqaitable reliel; adwinistra-
tive procecedings to ro sUre;
criminal actions #hich provide [or s and

jail toerms; and private caasaes of T do
ayree, however, with the Comnission's position,
oxpressed in the recont testiwony of aActinag
Cnairman Cox, that wmonetary penalties for S»otion
13(d) violations would be useEsl in addicion o
existing reawdies. The amounl of Lthe peaalty in
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AL a conference of invesLment atkorneys, [
understand you participated in a debate regarding
liability for corporation filings. The debate
has boen described as nolding the oucside
direcrors to a standard of negligence or reckless
disrcgard. You advocated the laxer standard.
Could you comment on this debate, and your
reasonirg?

Response to Question 21, I belicve that holding directors

monotarily liable [or negliygence in corporate
filings would be unwise because it would discourage
peopla from becoming directors. My view is the
sam? as that of Congress as set forth in Section
18(a) of the Securities Exchange Act. With respecz
to Falsec documents filed under the Exchange Act,
section L8(a) provides a defeanse for a director

who proves that "he acted in good faith and had

no xnowledge that such statement was false or
misleading."



68

cases {0

Riegle's Quoestions

Question 1. Lla the scatament submilted to us,

that you exwpect to submil your resignation as 8
Chairn in January of 1949 after the new President

is inaugurated. What speciCic priorities have
you set tor yoursell during the next 18 months
stiould you bhe confirmed as Chairinan and what xind
of leyacy would you hope to leave as Chairmvan?

Resporsc to Question 1. [ hope to leave a legacy as an active,
innovalive regulator who created a cooperative
and elficient regulatory environment, while
heeding the need vo preparc [or future development
and problems. My goals include the Lollowing
{hut nolk necessarily in priority order):

a. Vigorous enforcement of insider vrading
regulation;

b. Increasad protection for broker-dealer
customers

c. Vigorous cenforcemcat ot cender ofier laws
and reguiations in order to maintain an
anle balance betweoen bidders and
nent as a ernc1341
shargholders ol che

d. Continuation of a strong and effecti
disclosure system, including iinplemer
GAR;

©. Deovelopment of initiativos to meet prograx
trading problems; and

{. Preparation for gulatory initiatives
to meet probleis assoclated with
internationalization of the securivics
mariaots.

As legislative changes,

if made to the

sQ¢ tative initiatives

do yc¢ xen by the Securities

Subcomui

Responsc to Question 2. At present T hav not formulated my views
regarding any cxteasive logislative init
In general I would tentatively favor extending
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Commission jurisdiction over securities activities
of banxs and over salces practices assocliated with
the salc of wmunicipal obligaltions.

Question 3. In the past the Commission, in arguing for a
streamlined budgect, has defended its position by
sayiny that the self-regulatory organizacions
should do wmore in the arcas of enforcement and
self-regulation and pick up much of the slack
resulting £rom the SEC's budget restraints. But
isn't it a Eact that the scli-regulatory
organizations are hamstrung by not having the
legal authority to do much wore than they arc
currently doing? What new powers, if any, do you
believe should be given to the self-regulatory
organizations? What do you think the sel:
reqgulatory organizations should be deing which
chey are ot currently doing? In other words,
where if at all, are they falling down in Ekheir
responsibilities, and what iiprovements, any,
do you palieve should be made in the self-regulatory
process?

Response to Question 3. 'The self-reguiatory organizations nave
substantial power over their mewbers. They should
be encourayged to insist that broker-dealer
compliance procedares regarding relations with
customers be improved. They should also insist
that adequate separation exist between activitices
of trading departments and activities of mergers
and acquisition departaments. They should improve
their market surveillance activities.

Question 4. A aumber of people have suggested to us that
Congress and the Commission should prohibit
"third markxet" trading and initiate trading halts
by broker-dealers in any security when the primary
market [or that security has suspended trading for
the purpose of facilitating dissemination of
material information concerninyg the issuer ol the
security. What is your view on this subject?
lsn't tzird market tradiny essencially an instilku-
tional and arbitrageur phencienon and, in the
case of a trading halt, doesn't it disadvantage
the small investor?

Responsae to Question 4. The proposed "third rkec" trading halt

presents complicated guestions about which [ need
udditional information. It is my anderstandiing
at the third marXet is aa institutional and
professional marxet, and not one in which tae
small investor normally trades.
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Response to Question 5

Question 6.

70

-14-

Daring tvhe past year, tne Committee has received
numerous complaints from individual investors
criticiczing the curreat arbitration system where
their clail are heard before a panel composed
largely of rowresentatives from the industry. Do
you neliceve there is any rerit to these complaints
and what steps, 1L any, do you believe should be
taxen Lo make khese arbitration proceedings
fairer to tThe individual investor? #hy snouldn't
complaines be heard by an impartial non-industry
crientea pancl?

The systex for arbitratvion ol customer
disputes with brokerage firms snould reviewed
Yor fairness, 1 anderstand the Commission staff
is conducting such a reviow.

What is your view of leg
intredu in the Conygress on
shara/one-vota? Specifically, do you
adopted providing thai a
not be traded on a national

associaiion
stock has one vote?

the one vote yuestion is
sudic of a Comnission rulemaking
proceaeding, L do nok Helieve 1 shou’d comment in
detail., 1n general I believe that removal from
sharcholders of the vower Lo elect management is
1tic change in corporace strucla which
reviewed caretully before being

Concern has boen o racenlly about markec
lacivity, prolif of new ifinancial instru-
its, portlfelio insurance and the Tluctuacions

1lting From program trading and surrounding
le~wilching hours. 5 investors

increasinyly Fecel le penind as a result of
er-more sopnisticated trading techaigues. 'To
what extent, if at all, are you concerned about
any of these now phenomena and, more specifically:

i. wWhal: do yoa sea evolving role of the
instituLtional as opposed Lo che Ladividual investor?

chink should be taken,

B. t st
t market volatilicy and

il any, to curb
calation?




Question 8.

esponse to Ques
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gae any risk chai ag a result of
rading techaiguas woe might
neadad toward & markoet welzdown?

sOne
300234 F

very complicated and i3 the
tinuing study by the Comsission
cudy should continac., The
institutional iavestor scems to be Jomlnatlﬂd the
progras trading. Excessive markoec
nad with new trading technique
market velatility, but [ have not yat scc
convincing 2vidence a "marxet aclidown"
{presunably a pregram trading induced dranatic
Tall in wmarket erces) is imminent.

Diring his {enure as Chalrwman, Jonn Shad actively
strained the resource ¢growth at the Commission
ofzen claimed chiat he was doing more «ith

: Lho SLC.  flowever, during the budget
ation hearings for the Commissior this
Past spring, a nanber of witnesses cxpressed
rious reservation about the adeguacy of the
C's resources and raised questions about whetner
uroducclvtty data cited by Mr. Shad acltually
howed Lhat the Comnission was doiny more under
s growth restrai Po you think that the BEC
s been provided suificient resources to
meet ics curreal reJdulatory rcsponaibilitie*
what do you anticipate your approach will be in
stering the BEC's nudget, particularly
ng growth at the Comwrission daring this
angoe and exgansion in the securitics

regar
time of
rkeots?

tion 8. I belicve Commission resodrces should

Queslioa 9.

»e increased (See Gencral Statement ¢, Commission
Resources) .

In i%s 1988 badger subwmission, the ¢ notes thac
the asscts under the control of registered
investment advisers yrew to about $1.5 trillion
in L986, amounting to about 15% of all financial
assels ownoed by Americans. "The Commission notes
that this surpasses the total deposits held by
banks or savings and ldans and iz also groater
than the assets of lile insurance companies.
Taere is neicher government insurance Lor these
a sets nor a self-regulatory organization in

i ole regulatory oversight is
p*ov;d ed by the SEC's Investment Management
Division with an annual badget of around 512




Question

Responsa

16,

Lo

Tlion and a stail of about 200 poople. Despite
the explosive growth in this industry and the
magnitade of asseis under its control, the SLEC
daclined to increase staff for this proyram

betwesn 1986 and 1987 and plans for only a token
increase in 1988. Do you believe that adoguate
rega‘arory OVO[ngnt is in place for investment
companies and investment advisers? What initiatives
woald you conaider to enhance regulatory oversight
in this area?

ior 9. 1 belicve the staff of the Divisiorn of
Investment Management should be increased. I do
not have sufficicnt information to evalua
r there is adequate regalacory oversight

in place over investment companies and investment
advisers. litional regulation of investment
advisers financial planners wao control che
assets of others would be desirable. At present

1 am uncertuin where regulatory oversight
responsibility should be located. [ confirmed

I will scck Lo determine whether tnere is adequatoe
oversight and what steps can be taken Lo improve

it {Sec Cencral sStatement €, Commission Resources).

The 3#C has recently operated with L[ec revenues
exceeding its appropriated budgetr by over 100%,
Former Chairman Shad and others often complained
oL the difficulty in attracting and retaining
gqualified professionals to the Commission due to
governnent ary rostraints which compare poorly
with opportunities in the private seclor. Bacause
of the exisling fee revenue structure and the
hronic personnel Lurnover problems, it has been
ggeastoed tl t.he Col sion be converted to a
LE- runq:.ng stat and exempted fLrom amany of the
ctions impesed on agproprlaLed age
ommittee has requestoed that the Co
propar2 a stwiy and make recommendations on a change
to solf-Tunding statua. What is your view on this
proposal and what alternative approaches would

vou propose Lo the staffing problems which have
plaguad the SLC?

ion 10, A study ol the possibilicy of seli-

‘an would be useful, Seli-fundiag legislation,
i, should include provisions assuring
sion resources will oe adeguate in
carness, which might resulw in

feo rev as well as in times
rrenglth wk roevenuaes are high.

times o
a deareaso
of .narket s
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Rogponse to Question 13. 'he misappropriation theory has
doveloped as a result of concurring and disseniing
opinions in a United States Suprcme Court case.
lt has been criticized becaase: 1) it is based
upon a duty to a parlky not necessarily trading in
the securities market; 2) i: does not reach those
cases in which an employer permits an employce to
use non-public information; 3) it has its roots
private transactions rather than in transactions
ffecting the secarities wmarkets; and 4) it
creates considerable uncertainty. [ believe a
definition can be constructed which will be more
meaningfully related to the protection of investors.
Nevertheless, if I were Chairman I would urge the
se of the theory in enforcement activiti

Question 14. At Lhe Subcommit 's February hearing, witne
froam the securitic industry and securities
practitioners discassed scveral areas for possible
legislative actior regarding the SEC's eaforc nt
autnority. What is your opinion on thoe nced
legislation in the “ollowing areas:

i

1. Cease-and-desist powers for the Commission;
2. Granting the SHC authorivy to imposce fines
as a general enforcement tool;

3. Clarifying the scope of aguitabl: remedies
that the Commission may seck in iederal disctrict
court Lo contirm the SEC's authority to 2k a
whole range of eguitable remedies such as disgorge-
wment of ill-gotten gaing, che appointment of
receivars, and the requirement that institutional
violators of the Federal sccurities laws be
directed to implement prophylactic measures to
ensure against a repetitiorn of the violative conduct;

4. Clarifying the 5EC's disciplinary authority
aover broker—dealers, thers will be no
dispute concerning agency's power to sa
errant professionals for a period cxceeding
twelve anonths but iess than a liletiwe bar; and,

h. Bolstering sanctions, which may curr
be inadequate, tor violations ol the law ske
froun audulent fFinancial reporting, incluc
Lthe specifiic authority to bar such violators
Zrom corporate oifice,
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Response to Question 14. My opinions regarding the neod for
greater Commission enforcement authority are not
well formalated at this time. With regard to
the specific suggestions: 1) the Commission
has power to se2k injuactions, and has other
power under Sections 13 and 21 of the Securities
ixchange Act; 2) il might not be useful to impose
fines instcad of imposing limitations on conduct;
3) the Commnission has been guite successful in
obtaining ancillary remedies as part of injunctive
proceedings; 4) I am uncertain regarding the
nature ¢f the dispute concerning power to par
professionals; and 5) authority to bar those
cngaged in Craudulent financial reporting from
corporate office wmay alrcady =xist.

Question 15. The SLC has made a conrcerted effort to regulate

__ - certain securities activities of financial
institutions and has pressed for Conyress to
legislate "fanctional regulation” into place,
granting to the Commission securities regulatory
authority now held by lederal financial regulatory
agenciea. 'nis SEC offort has taken place despike
widespread cuestions concerning the adeguacy of
the Commission's resources to respond to the
expanding regulatory demands of its cristing
jurisdiction. What is your opinion of functional
regulation and what do you think the resource
implications ol such a change would be for the SHC?

Response to Question 1%. 1T lavor [unctional regulation. Increased

. responsibilicies for the Commission would require
additional resources (Sce General Statement,
Commission Resoarces),

Question 16, It is widely believed that the most important
Lunction performed by tie Commission's Division
of Corporats Finance is the responsivility to
thoroughly scrutinize and comment on disclosure
materials filed with the Commission. It has been
reported that in recent years the numbar of
£ilings receiving full roview has diminished and
the level of comments has been superlicial ia
many cascs. The Form l0-K Annual Reports arc the
core document in the review process under the
inteyrated disclosure systen. Yet such filings,
according to a recent GAO report, appecar to have
received low Commission priority in terws of
raview. The proper function ol the comment and
revicew process requires tne direction and commit-
went of tne Commission. 1Tt is iwmporitant lor you

[#)
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ssure us that you iuntend to look into this

ect of the Commission's administrative
processes to assure that the appropriate resocurces
of the Division of Corporation Finance are
dedicated Lo the review process. Will you look
into this arca?

Response _to Question 16. Yes, of course. The staff of the
Yivision ot Corporation rirance is excellent and
responsible. My understanding is that althougn
only approximately 17% of Form 19-K Annual Reports
are currently reviewed, tne Division employs
uselul criteria in the initial screcnings of
filings 10 selecct those for review. | am further
told thaw in the budget year 1988 there will be
approximately 35 addéitional porsons available in
che Commission's Washinqgton office to roview
Cilings.

Thore has been some concern cxpressed recently
that because of the abuses involving so-called
sider rrading cascs Lhe Commission has not
devoted sufficient enforcement resources Lo
fraudulent nancial reporting cases and
addressing deficient audits by accouating firms.
Are you cvommitted to assure Lhat the Comimission
maintains a vigorous prescence in this vitally
nportant arca?

rosponse to Question 17 fraudulent firancial reporting is a
significant area of concera. 1 will hope to
assure a vigorods Coimmission presence in this
arca, resources permitting (Sce General
Statement €, Comsissicn Resoarces).

The recent Nacional Commission on ifraudulent
Financial Reporting issued an important private
sector study into the causes and preveation of
Frauduient “inancial reporting which sade very
specific recommendations concerning increased
remedies and sanctions for the SEC as well as
inges in certain SEC regulatory requirements.
at do you inlend to do as Chairman of the §
to help implement thes reccumendations?

Response to uestion 18. I have read, but have not studied in
detail, the report of the National Commissicn on
#raudulent Tinancial Reporting. L will support
initiatives diracted toward pecr review for

and T will scex to implement such

her recomuwendations as I belicve desirable.
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What do you sce as the most pressing issaes for
the SEC in responding to the internationalization
of the securities markets and how would you
handle these issues as Chairman?

Responsc to Question 19. The most pressing issues rogarding

Question 20.

internationalization include disclosure problems,
enforcement problems, and securitics markets
problems. The Commission's staff is preparing a
lengthy report on these subjects and others, and
the staff will be suggesting various regulatory
initiatives. As Chairman I would review the
report, respond to initiatives, and seex
consideration of such other methods of dealing
with internationalization problems as seem
desirable. 1 understand that some dispute exists
regarding whether regulation should precede or
follow irarket developitients.

Do you think that legislation should be cnacted

to encourage foreign governments to enter into
formal cooperative ventures with U.5. law anforcoe-
ment avthorities, similar to the memoranda of
understanding between the U.K. and the T.S. and
betweer Switzerland and the U.S., to ensure

rutual evidentiary assistance in cases of

national importance? Do you have an opinion on
the suggestion that the securities exchanges
should review their listing requirements with the
goal of eliminating unnecessary restrictions on
foreiyn listings? Should the Cominissicn climinate
the short-sale rule since it does not exist on the
London and Tokyo exchanges?

Response to Question 2G. My currenL understanding is that good

Question 21.

progress 1s bhecing made regarding mutuoal
understandings on evidenciary probleoms. Some
relaxation of listing standards for forcign
issuers might be appropriate, even though some
inequities might exist between U.35. and foreign
issuers, 1 have no current opinion on the short
sale rule.

In recent years, the Commission has greatly
relaxed Lhe disclosure standards for foreign
issuers wishing to sell securities in the U.S.
thile we commnend the opening of our markets to
foreign issuers, it is cricvical that we not
crecate a system that undermines investor
protection or a two-tier level of disclosure.
A recent "pno action" letter to the Colleye of



78

-22

Retirement Equities lund has appeared to provide

a loopnole whereby offerings of securities are

made abroad and siiultaneous distributions are
perieitted In the U.S. Prior to relaxing the
disclosure reguirements any Eurther with respect

vo foreign issuers, it would appear that a complete
review at the Commission level of actions ia this
area is warranted. wWili you conduct such a

roview?

Response to Question 21. T will seek review of disclosure
standards for foreign issuers but I am uncertain
whether a "complete review at the Commission
level of actions in this arca is warranted."

Question 22, Several sccurities industry vrofessionals have
advised the Subcommittee at recent hearings that
tihe SEC must take much more aggressive action to
davelop automated market surveillance systems i€
the Comunission hoves to keep reyulatory vace witn
expanding market volume and product complexity.
Would youa support new SEC initiatives to develop
avtomatad warket sdarveillance systems?

Response to Question 22. My understanding is that the recently
created Intermarket Surveillance Group will have
access Lo good automated market surveillance

T will supvort initiatives to see that

stems are keeping pace with expanding

volame and product complexicy.

Question .

According to sSaturday's Washington Post, you and
yeur wife have held amore than 50 stocks in tche
past year. what advice would you offer to the
small investor in today's financial cnvironment
based upon your own extensive expericace in the
market? Do you belicve that owning stock is
still a good long=term investaent?

Response Lo guesiion 23,  The small investor should utilize
vrofessional financial manaygement, aitner
tiirough a well qualified broker or through an
investment fand. I believe that buying and
holding a high guality stock is a good Corm of
long tera inve cnt.

Are you at all concerned about the aunount of
speculation that seems te be taking place in our
Jdomestic marxets, and internationally these days
and, ii so9, what do¢ you think should be done
about it?
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Response to Question 24. Speculatiorn is a part of the securitics
markets. Monitoring that speculation is part of
the Commission's responsibility.

o} A number of witnesses at our February hearings,
including Milton Cohen, the principal author of
the 1963 Special 5tudy of the Securities Markoets,
suggoesced that this may be an appropriate time
Eor a study to be conducted by an independent
comeittee commissioned by, and under the
jurisdiction of Congress, with a view toward
comprehensive recommendations for new legislation
and improved regulations. What is your opinion
of such a special study and what issucs do you
tiiink it shoula encompass?

Response to Question 25. Markebt changes are taxing place so fast
- that T am uncertaia whether a imajor study at this
time would be célective. Perhaps 1 will be able
to give a more definite answer to this guestion
at a later date.

u

o
[
e

ion 26. ‘'ne municipal securicies market has grown

- tremendously since 1975 when Conygress, in the
sSecurities Acts Amondments of 1975, mandated
registration of municipal sccuritics dealers and
the formation of the Municipal Securities Ruleiraking
Board. The following questions deal with the
adequacy of municipal securities regulation in
three specific arcas: issucr disclosure, transfer
agent activities, and call notification.

|

(A) 1n contrast to the corporate seccurities
market, issucers of inunicipal sccurities arco
not required either to prepare disclosure
documents or, il such documents are prepared,
to file them with the SEC. The SEC's authority
over municipal securities issuers is limited
to post hoc entorcement of the antifraud
provisions of the [ederal securities laws.
During the last ten years, the $SiC has been
involved in three major investigations
regarding the municipal securities market.

in 1979, it issued a rcport on itcs investi-
gation of transactions in sccurities of the
City of Wew York. For the last four years,
the SEC has been investiyating the July 1983
default of $2.25 billion of the Washington
Public Power Supply Systeom ("wWPPSs") Bonds,
Projects 4 and 5. Recently, newspaper
reports have mentioned an SEC investigation,
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along with Justice Department and FBI
investiyations, of a number of recent
runicipal securities issues. Do you believe
that disclosuare in the municipal securities
market is adequate to alert investors to the
macterial Eeatures of these issues? In
addition, do you believe that disclosures
are being made available in a timely way so
that investors are able to wmake informed
decisions concerning their purchases of
municipal securities? Do you have any
suggestions Eor improvements in this arca?

{(B) Transfer agents that process only
menicipal securities and municipal issuers
that perform their own transfer Lunctions
are not regulated by the SEC. Most transfer
age for corporate securities, however,
st register with the SEC and are required
1o comply with certalin performance standards
with respect to their transfer activities,
In addition, any registered transfer agent
that also perforwms transtfer Efunctioas for
municipal sccurici mast comply with these
SEC reguirements Ffor municipal as well as
corporate securities transfers. Do you
belicve that reyistered transier agents that
perforn transfer functions for municipal
securities Lssues are complying with the S$&C
standards? Are you awarc of complaints that
a number of registered, as well as unreyis-
ed, transfer ageats are not transfoerring
icipal securities in a timely shion
' increases the costs and delays settle-
ment of municipal sccurities transactions?
Do vou bhelicve that there should be such
regulatory discrepancy between registered
and unregistered transfer agents in the
processing o municipal securities? Should
all municipal securities transfer agents be
sunject to SEC regulation?

(C) As you ar2 awarc, in Decemober 1986,
the 8 published roc nended standards
Lo improve call notification procedures
the manicipal securities warkeuw. The
peca.ae involved with this issue when it was
apprised of a number of compiaints by bond-
holders, dealers and depositories corceraing
inadeguate ¢nll notification. Late receipt

19




Question 26. Continued

oy holders of call notices delays redemption
of the securities and caascs the loss of
interest on the investment from the redemption
date, In addition, bondholders who do not
receive notice of partial calls way experience
failed transactions, short trading positions
and other clearance and settlenent probleoms,
Since the publication of the SEC notice, are
you awarc of improvements in the call noti-
fication process for municipal seccurilies?

Has the recaction to issuers, trusteces and
paying agents to this relcase been posiktive

or do you bhelieve that further action,
including possible legislative action, may

ne needed to remedy the situation?

Regponse to Question 26. Thae municipal securities market.

A, My kaowledge of sciling practices in the
municipal securities market is not extensive.

My tentative belicf is that disclosures regarding
complicated municipal revenue bonds are predabdly
not adejuate, My guess is that if steps ar
taken to reguire greater disclosure at the time
of initial sale there snould be sowe distinctions
made between revenue bonds and general obligation
bonds. Some guestions might also be raised
regardinyg the proper role of underwriters in
assuring disclosurc.

I am unaware of complaints about transter
agents r municigal bonds aad 1 have no opinion
on this suabject.

C. [ nave not i{ollewed the call notification
probl and 1 have no opinion on t sabject.

=
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Responses to Senator Sasser's Questions

What is your view of the role of the states versus
the role of the Federal Govermment in the sccurities
laws -~ in other words do you favor greater lederal
preemption; more authority for the States; or the
status quo?

Response to Question l. The balance of Federal-state regulation

Question 2.

is about right. 1I favor Federal preemption in the
tender offer area in appropriate situations.

on december 1, 1986 the cover story of G.S. News
and World Report was entitled "ilow the Stock
Markot is Rigged Against You." ‘The story dealt
in part with the Boesky scandal and the first
paragraph began as follows: "Wall Street is under
siege. 'Ine scandal . . . reinforces suspicions
long held by individual investors: They are

being cheated in a game rigged by insider traders,
corporate raiders, grecnmailers, arbitrageurs,
'junk bond' dealers and stock-churning brokecrs.”

I have two questions:

A. Do you beliceve that there is in fact something
wrong going on on Wall Street and, il so,
what do you think should be done about 1ic?

B. what do you belicve should be done to bolster
the confidence of individual investors in the
inteqrity of our markcts?

Response to Question 2. A, Obviously there is "something wrong"

Question 3.

on Wall Street when market professionals engaye in
blatant violations of the securilies laws. I do
not know thc extent of the wrong~doing, but [
favor strong enforcement activities in the marxet
arca, including strong enforcement efforts by
self-regulatory organizations.

B, The case for lack of individual coafidence in
the invegrity ol ouar wmarkxets has not yet been
made. Nevertheless, | believe that encourayging
compliance with disclosure requirements aad close
attention to customer complaints will bolster
confidence in the integrity of the markens.

As you know, legislation to reform the Willians
Act to ond abuses in the Lender offer process is
pending belore this Committee. We have heard
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wmuch testimony on this issue. I am particularly
interested in Alan Greenspan's testimony yesterday
concerning the debt which is accruing largely as

a result of corporate takeovers. (Almost $400
billion in the last two years.) Dr. Grecnspan
belicves that this debt will leave many companies
and the economy extrewely vulnerable in the next
business downturn. Dr. Greenspan also indicates
that many of the companies that have becn subject
to takeovers have been very well run. ©Not
inefficient companies, whosce management is entrenched,
as some woald have you belicve. Now the argument
that takeovers get rid of cntrenched management

is a primary argument in favor of takeovers. But
here we have the probable next Chairman of the

FED disputing this theory and pointing out serious
economic fallout from the takeover trend. Do you
agrec with Dr. Greernspan's assesswment? What actions
would you take at the SEC to curb abuses in the
takcover process? Will you support S, 1323,
introduced by Senators Proxmire and Riegle and
many of the members of the Committee, which will
eliminate many of the abuses that have facilitated
takeovers?

Response to Question 3. Congress adopted the Williams Act in an

Question 4.

effort to create relatively cqual conditions for
the bidder and the target primarily for the
purpose of protecting target shareholders. With
regard to $. 1323, I am in substantial agreement
with the viecws prescented by Acting Chairman Cox
on behalf of the Commission. Regarding the
theory that the debt incurred in connection with
takeovers will lcave many companies and the
economny extremely velnerable, I do not believe
the burden to prove that the debt level is
injarious has been met. I do not believe tender
offer legislation is the appropriate vehicle for
regulating corporate debt levels in the United
States, and in any event I do not believe there
should be an attempt to regulate debt levels of
individual companies.

U.S. Attorney Giuliani testificd before this
Committee a few wmonths ago and emphasized what he
considered to be a deterioration in the ethical
standards of many people working on wall Street
today. Mr. Giuliani believes that this deteriora-
tion is pervasive and may be traceable back into
our educational system. I am inclined to agree
with nis point of view. A lot of what we have
witnessed in the current insider trading scandal
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is uncontrolled yreed. Mr. Giuliani spoke of thae
need for sclf-policing by the securities industry,
including better othics tralning and oversight
within the industry. He also Favors improved
internal auditing and control mechanisms by
socurities fFirms. Do you agree with this assess-
ment? Do you taink so~called Chinese walls actaally
work? What role should the SHC play in oversight
of securities firms operations in this area?

Response to Question 4. My experience as a law keacher inlorms

me that greed and lack of ethical standards will
always exist. ©Nevertheless, I support bhetter
ethicys training and oversight within the securities
industry and improved internal auditing and

controi mechanisms by scecurities Cirms. Based
upon my curreat information, I believe Chincse
walls can work. The Commission should encourage
greater ovarsight of securitiecs tirms by sell-
regulatory organizations.

G.5., Attorney Giuliani and others have noted to
the Committee that the chances of apprehension
and the possible penalties cven if prosecuted for
violations of the securities laws are not in
balance with the enormous gains possible Crom
these crimes. ‘'ThoughLful and informoed critics
have asserted that the extent ol recent trading
scandals may be seen as 4 coinmentary on the
markets' perception of a lack ol regulatory
deterrence. Arce the penalties stiZf enough? Are
there other ways we can imake pcople pay attention
to the securities laws? I note that S. 1323
raises the money penalty Efor violations to
$1,000,0600 and doubles the jail sentonce to ten
years -— is this sufficicent?

Response to Question 5. A criminal sentence of five years is a

Question 6.

long scontence by white collar crime standards.
I beliceve a great deal can be accomplished by
encouraging judges to impose jail sentences of
lonyer duration. I am not surc whether larger
money penalties will be successful decerrenis.

At our hearings in May on securities trading
scanaals, U.S. Attorney Gialiani revealed that

an investigation was underway rclating to possibdble
collusion in the manipulation of sccuritics by a
group of otherwise unrelated sccurities industry
players. The activities ol inves nt banxers,

law firns, brokers, and arbitrageurs to collusively
manipulate corporate takeovers and acquisitions
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has pecome a very real issue. What responsce do
you believe is required from the S and/or
Congress Lo this type of collusive manipulation?
Response to Question 6.

The PFederal Securities Laws contain
anple provisions making the conduct you describe
unlawlul. The Cominission ould be vigoroas

in enforciny the law and seeking substantial
penalcies frowm the perpecrators of such wrong-
doing.
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VI. Responses to Senator Sanford's Quesiions

L inctreduced legislation (8. 1324) on Sune 4,

1987 related to corporalo tageovers I would

like your ecific comments on cor n aspacts
of: that bill.

tlon est wes a 20% "all or

1 qmenat Lhat anyone owning 20% of
the shares of a corporation must purchasa
any additionul shares by a tender offer for
all remaining res oa the sane terms,
This prevision is designed to end the so-
called two-tiered or creeping tonder offer
that both the business groups and the
capital warkees group of the securities
industrics have stated can be abusive.

Do you think two-tiered or creeping
tender offers have been abusive Do you
think any reforms are needed to curb such
two-tiercd offers? Pleasc list the pros
and cong that you see in the 20% all or
none provision I nave proposed?

(b)

8. 1324 also prohibits "highly coni
lecters and requires that
lace b

vlac yre a tender ¢ffor is comnenced.
his sion is intended to stop a

manipulative tender otfer where the offeror
has no real intention of going forward with
the t¢ fercrs generally use
contingent loan agreements Lo pat a company
in play without risk tc themsolves. The
wrohibition on the use of contingent funding
agroe nis to support tender oififers will
regquire fulure offcrors to assune some risk
when they mnake frivolous tenders for
arbitrage purposcs.

What specific pros and cons do you see
in the reguirement that financing bhe in place
before a tender offer is (iled?

(¢) In order Lo limit the practice where an
offcror uses a target company's assets as
collateral for a takeover loan facility, 1
have placed a regulrement in my bill that
for hostile takeovers of a significant
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size, no more than 25% of the debt used to
finance the takcover can be secured by the
assets o e targec. 1 feel thal Lhis
will reduce the ability of gpoorly backed
vuye to ouy up and subsequently brzakx up
companies For short term gain purpose

Pleasae list the pros and cons that you
see in this 25% limitation on debt
collaceralized by Lhe target corporation's
assers?

Anozher provision of my bill requires thac
Lf a person makes a2 tender oifer, or
tareatens Lo make a tender olfer, then all
vrofits (less reasonable expoases) earned
by the ¢fferor Lrom the sale of the issuer's
securities within six aonths of such an

ent would be raturned to the suer.
nis provision would remove Lhe
that currenily motivales market wanipulators
Lo make fFrivolowus olfers or threats to
of of aether shareholders.

Please list the pros and cons that you
see attached Lo this provision.

thalt our communities and th2 newmbers
have a right to RKnow
aRecver n affecl
well informed decisions as
should support any particular
Por thia reason 1 have

proposed that an oiferor compile an economic
pact slatement summarizing the effec
hat a takecover would have on plant closings,
job levels, existing collective bargaining
ajreqmencs, ectoatera.

Please list the advantages and
sadvantages of cnacting such a requirement,

that an indepondant
yrmed betore any L3O

3] I+ also requires a
num waiting period between
g

bill o
oraisal he
wrecead to ¢
y day min
blic announce
nd closing of b saane bayou
a nead here for beltter public

tenderer as the inheront
. betweon directors/

gy to close an LBO and

-

nanagemaent want
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diraclLors/managenent aecdinyg to recoammend a
course of action to siaarenolders can create
problems of objeciivity on whether a deal
is well ructur froa the areholder's
perspaccive.,

Plrase list the nros and cons ol such
a roegairewent,

Response ko Question 1. Corporate takcover logislation {S. 1324):

(a) A Lwo-tieroed der olffer is a tender

oifar in which the bidder usually offors
to acguire 50% control of a corpora-
? simaltaneously announcing
those who do not tender will receive
rities in a forced merger aiter the
irst uarL of ¢ transactioa is complete.
r is somelLimes labelled
*n the consideration to be
the soevond phase is of lesser
share than that offered in
ohase. A bettar tern for
n of fer might be "coercive," since
reholders will in a sense be goerced
into aceepting the first part of the
offer in order Lo avoid receiving the
lower consideration for all of their
shaures in the second part of the offer.
though labelled “"coercive,"™ thn
oerter quastion is whother the blended
price {(the combination of the first
age and second slage price per share)
different than what would have been
rrad through a single stage "any and
all" offer. My understandiay is tnat
Ih, pramiams carrontly offered in two-
H tender cffers are not substantially
arent that those contained in any
all offers It is further ay under-
naing that e number of two-tier

5 has been bskancially

oducwﬂ ia the recenl past. Conscguently
1 do not think retorms arc needed to curo
Lwa-tiar tender oflers.
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2 20% "all or none" provision which
you have proposcd will interbers with the
ability of a minori sharcholder to
acqguire a 20 to 50% position in a coxpuny
for purpose of acquiring control
tarough a proxy contest,

(b) In gencral I pelieve that market risks
will adeguately regalate loan agreemcnts.
Further, I seo nothing inherently wrong
in attention oneing drawn to the E:
that a company may be a tcnder o
targer. The result of the event wi
usually be beneficial to the real
owners of the corporation, the share-
holders, due ko a rise in price for
their shares. Therefora, I would not
add a provision thac financing be in
place belore a tender offer is
comisenced,

{c) A razguirement limiting the activit
of an acquiring coampany regarding an
acquired company scems to me to be
nisplaced, 25% lirmitation on .lebt
collateralized by the target shareholder's
assets will in effect Limit the ability
of the acquiring cempany to change the
fCinancial structure of the acquired
rm. Not only wili this restriction
inhipit teonder offers and thereby
prevent shareholders [rom realizing
greater value for their holdings, but
it will amount to an arblerry Judgmﬂnt
regaraing t© amount. of
be Yy 4 corpora Additionally,
iz may be wise u0o encourage
’ ak up ol a corpany which has
inismatched Jdivisions,

(d)

provigion requiring a porson waking
4 tender or threatening Lo tage a
r ofifer Lo all proii
xads within a pericd is
apparently a ing companies
irom being identif taxeo
vargets. [ osee ao re why
: shuuid not be avallaole to
idantify Jnﬂorvalahﬂ compani
ir concern for
tatioas
would arge
2r3006

&
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(@) As I understand it, tnae Commission's policy
over the years has been to avoid requiring
éisclosure of information other than that
relevant to the value of a company's
security. An econoinic impact statement
falls within the category of information
about which the Commission has not sought
disclosure in the past. [ believe such a
statement would iinpose a cost on a bidder
for the purpose of protecting interests
other than those of shareholders, with the
result that tender offers would be discouraged
and shareholder opportunities for profits
diminished.

({f) Your concern. that an independent appraisal
be available in leveraged buyouts is one
which I share. ilowever, I believe that
state law, particularly in Delaware, makes
it very likely that such an appraisal will
pbe utilized in any event. Regarding a
waiting period in a leveraged buyoul there
are significant restrictions on LBO activities
through state and Federal proxy regulations
and through Rule 13e-3 (the going private
rule)., &an LBO in the form of a tender
offer would of course be requlated by current
tender offer provisioas. Consequently I do
not think the delay provision is neccssary.
If a delay were reqgaired, I would suggest
the 20 business day period now utilized by
the Commission in connection with tender
offers.

The recenc device of so-called Bridge financing
provided by affiliates of reyistered brokor-
dealers to fLinunce larye takeovers raises various
regulatory concerns [or the Coinmission For
axample, First Boston comajilted $1.8 billion to
finance Campeau's acquisition of Allied Stores

at a time when PFirst Boston's holding conpany
balance sheet had $1.1 billion of equity. By
using its parent company and nol its brokoer-
dealer affiliate, First Boston avoided £he margin
rules and broker-dealer net capital rules. This
type of activity appears to raise serious
ragulatory concerns., Wwha s to you intend

to takoe to deal with this issue?

Response Lo Question 2. If Bridge Financiag techniques oi che

type yod describe violate eilhor the waryia
regulations or brokaer-dealer net capital rules
I would uryge enforcoinent action,
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Guestion 3. Recently a well-known leveraged buyout firm was
reported to be raising $5 billion [or future
buyost activity.

I am wondcring to what extent, if at all,
you are concerncd about so much capital being
raised for this type of activity as ooposed to
being put to other, arguably more productive
purposes?

At what point does money that is used for
this purpose result in money for other puarposcs
becoming more expeasive?

}esponse to Question 3. My concern regarding capital being
raised for acguisition activities centers on
adequace disclosures being made to thuse from
whom the capital is raised. I do not believe I
have the expertise to decide which capital is
being raised for productive purposes and which
is not. I believe that liquidity is a vital
ingredient of our capital markets, and I would
have great difficulty supporting legislation
which reduced liquidity by attempting to designate
which uses of capital are better than others.

Question 4. At one point in his Chairmanship, John Shad
expressed considerable concern about the
"leveraging of courporate America." Indeed, in
the last fifteen yecars, the averaye ratio of
corporate long-term debt to equity has increased
from 46.7 percent in 1971 to 71.4 percent in
1986.

To what cxtent, if at all, do you share
this concern about Lhe additional leveraging of
our corporations?

Response to Question 4. 'Tne problem with concern over "leveraging”
is that of identifying the “correct" level of
leveraging for particular companies, particular
industries, and at particular times. Leveraging
may produce good profits or may causc losses,
depending upon inteorest rates and profitability
levels. In view of the inherent inability to know
the iong term effects of leveraging, T do not
share former Chairman Shad's concerns.
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Vil. Respoases o 3eaator D'Amato's Questions

Another issue related to corpora takeovers is
the progser role of the states vis-a-vis the
Federal secuarities laws in regalating corporatle
takecovers., This issue was somewhalb complicated
by the Suprame Court's decision in the CTS v.
Synamics Corp. case. Do you think the codrt
properly decided that case and what do you think
the proper role of the states should be in
requlating corporate takeovers? Should the
federal regulation of takeover activity preempt
state regulation?

Response to Question 1, In CTS v. Dynamics Corp., the Supreme
Court reached a conclusion contrary to the view
expressed by the Commission. I believe the
Commission's view was the correct one. To tae
exteat that state regulation conflicts with the
Federal BSecurities Laws, it should be preemptad
by the Federal law, I believe states have a
legitimate role in regutating internal corporate
affairs, dut I do not believe states should
utilize control over corgorate internal affairs
to inhibit a free marka:z in securities.

Question 2. The Comrission nas receatly instituted a rulemaking
proceeding (proposed Rule 19c-4) in which it will
attempt to address the issue of the one share/one
vota iisting standard. Without addressing the
merits of that proposal:

(1) vco you nelieve that 2 Commission hes Lhe
rulemnaking authority to impose listing
standards upon the stoeX exchanyges and Che

n?

(2) WwWiil Lne continued movein: away froa bhe
one share/one vote standard have an adverse
impact on Lhe principle o' sharcholder

i furtner iasulate managements

harcholders?
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Response to Question 2. One share/one vote listing standard:

Question 3.

(1) fThe question of Cummission rulemaking
authority to impose listing standards upon
Stock Exchanges and the NASD is a matter of
significant contention in the Rule 1Yc-4
hearings. I believe it best not to comment
on the question.

(2) I am concerned that a permanent disenfran=-
chisement of shareholders will have a
significantly negative effect on manageinent
accountability and therefore intend to
examine the 19c-4 issues with great care.

Lost in all the publicity surrounding insider
trading and corporate takeovers has been the
issue of program trading. Some argue that
program trading could lead to a 1929-style crash
while others claim that it provides more long
term stability to the market. Wwhat are your
views concerning the shortcomings or benefits of
program trading and what regulation, if any, is
needed to prevent any manipulative use of program
trading?

Response to Question 3. My present understanding is that

Question 4.

program trading provides significant opportunity
for portfolio protection and long run market
stability, and that evidence of its contribution
to uncorrected volatility has not yet becn
produced. I believe program trading should be
monitored carefully.

Some of my colleagues have been concerned about
the increase in the issuance of aigh yield non-
investment grade securities, comaonly referred

to as junk boads.

A) Do these securities serve any purpose other
than to finance takeovers?

B) Should limitations boe placed on the amount
of funds federally insured depository
institutions, insurance companies and
pension funds can invest in junk bonds?
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Respongse ©o Question 4. iligh yield non-investment grade securities:
porsc 20 4

A) It is my understanding that the high yield
non~investment grade debt market plays a
significant and positive role in the financing
of small and growing companies. These
companies fregqueatly must utilize such debt
hecause they cannot raise equity capital and
cannot secure funds from banks. Tais market
also includes debt of companizs whose ianvestment
ratings have declined from investmment grade
to belew investment grade.

B) Limitations oa the amount of nigh yield non-
investirent grade debl that can be held by
certain institutions might be appropriate,
bat such regulation should probably not be
part of the vFederal Securities Laws.

Question 5. In the recent past, the members of tnis Comeictee
nave expressed concerns about the ability of the
SAC staff ©o cope with ivs ever increasing
workload. How concerned are yvou about the
disparity detween our growing warxets and the
SEC's relatively shrinking workforce? Are seli-
regalatory organizations and industry partigcipants
doing enough to police the securities markets
and, if not, what more they be doing?

Response to Question 5. I believe Commission resources should be
increased (5ee Statement C, Commission Resources).
Self-regyulatory organization and industry
participants should increase their market
surveillance capabilities, encourage separation
of trading activities from merger and acquisition
activities, and become more concerned with
protection of customers.

Recently, members of the Committee have received
criticism that the proxy provess is skewed in
favor of incuubent managements and does not
provide adequute ianformation concerning the
issues which shareholders iust consider through
the proxy process. How can the proxy vrocess be
isproved and should these improvements be
accoiiplished through amendments to cxisting law
or through the SEC's use of its rulemaking
authority?
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Response to Question 6. Concerns about the adequacy of the
proxy process are of long standing and have been
the subject of Commission investigation on
several occasions without identifying significant
ways in which the proxy process can be improved.
Recent voting activities of institutional
investors saggest that changes in shareholder
voting attitudes may be taking place which will
have an effect on management concern for
shareholder welfare. I believe the proxy
process should continue to be monitored by
the Commission.
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VIIT. Responsces Lo Senator Heinz' Questions

Question 1. Critics of corporace takeovers claim that they
are merely "paper transactions" that create no
wealth. They allege that shareholders and
corporations realize no net economic gain ana
tiiat the cconomy suffers as a result.

- Do these transactions crcate value or
do they redistribute wealth from ore
stockheclder group to another?

- Would these same claims apply to negotiated
mergers and leveraged buyouts as well as
hostile takeovers?

Response to Question 1. I would disagree with such critics because
the shareholders of target corporations usually
benefit from tender offers due to a rise in
price for their shares. Whether or not similar
benafits would accrue to shareholders in negotiated
inergers and leveraged buyouts would depend upon
the specific transaction involved.

What are your views on the rccent CTS decision
and states' enactment of various anti-takeover
statutes?

Should there be a federal preewmption of these
statutes?

Response to Queszion 2. 1In CTS v. Dynamics Corp., the Supreine
Court reached a conclusion contrary to the view
expreasu& by the Commission. I believe the

ission's view was the correct one. To the

nt tnau state reyualation conflicts with the

Federal Secdrities Laws, it should be preempted

by the Federal law. T believe states have a

legitimate role in regulatirng iaternal corporate

aifairs, but I do not belicve states should
utilize control over corporate internal affairs
to inhibit a free warket in sccurities.

Question 3. The New York Stock BExchange has proposed Lo

i its one-sharn? one-vote rule by peranitting
» -listed firms to issue a non-voting class of
stocks. The recasons for the proposal include:
(1) protecsting its competitive position; (2)
ansuring that control of major corporations
remain in frieadly hands; (3) other nations
permit listed firms to offer non-voting classes
of stock.
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The SEC intends %o rule on this issue in the
falt. Obviously, it confirmed, you will have
substantial input on the topic.

What are your views on the issue? Should tne
BEC or the Congress resolve the gueslion?

Response to Question 3. 8ince Lhe one sharc/one vote question
is currently the subject of a Comnissicn
rulemaking proceecding, I do not beliave T should
comment in detail. In general I believe chac
removal Frowm shareholders of the power to elect
management is a dramatic change Ln corporate
structure which should be reviewed carclully
before being implemeanted. To e extent possible
under current law, I believe the Co sslion
shiould resoive the one share/one vote guestion.

Question 4. the SEC has been criticized for nct aggressively
T pursaing, until recently, violations of the
securities laws including insider trading and
wanipulation of stock prices. The Committee
has recently authorized a substantial increase
in the ayency's budget, which would provide it
the necessary resources to undertake imore
investigations. However, your attitude on the
subject will tend to control the activity of
the agency on those matters. Do you intend to
continue and increase the investigations of
perceived violations of the laws or instead
rely on the so-called "self-regulatory" approach
taken by your predecessor?

Response_to Question 4. Although I believe certain aspects of
a "seli-ragulatory" approach are appropriate, 1
inust emphasize my commitment, if confirmed, to
vigorous investigative and enforcement efforts
by the Comsmission. Accordingly, I would intend
to continue and to increase, as nccessary, the
investiygations of possible violations.

St



