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1940 Act, Section 8(b)

RECEIVED

u,viaton of Investment Management

AUG 2 8 1987

PUBLIC AVAILABILITY DATE: 12-14-87
ACT SECTION RULE

1940C 8(b)( 1) ---Re: PaineWebber Series Trust

Dear Mr. Thompson:

We are writing on behalf of our client, PaineWebber Series
Trust ("Trust"), to request that the Staff concur in our
interpretation that the term "registrant" as used in
Section 8(b)(1)(Al of the Investment Company Act of 1940 ("1940
Act") with respect to the requirement that a registrant recite
its policy concerning its diversified or non-diversified status
refers to eacii separate series of a series investment company.
Alternatively, we request that the Staff advise us that it will
not object if the Trust, which currently is described in its
registration statement as a "diversified" investment company with
six series ("Portfolios"), amends its registration statement to
(1) add a non-diversified Portfolio, (2) specifically identify
the six existing Portfolios as diversified, and (3) delete all
references to the Trust itself as a "diversified" investment
company.

I. Facta

The Trust la organized as a Massachusetts business trust and
is an open-end management investment company registered under the
1940 Act. Shares of the Trust's six current Portfolios are
offered only to insurance company separate accounts which fund
certain variable contracts.1/ The Trust's board of trustees may

1./ Such shares presently are offered to the American Republic
Variable Annuity Account ( "Separate Account") which is registered
vith the Securities and Exchange Commission as a unit investment

(footnote continued)

t

i

R

E



KIRKPATRICK & LOCKHART

W. Randolph Thompson, Esq.
August 28, 1987
Page 2

000009

establish additional Portfolios in the future. Each of the
Trust's Portfolios consists of a separate class of shares which
represents interests in a segregated portfolio of securities
managed in accordance with the investment objectives and policiesapplicable to that Portfolio. Assets belonging to a particular
Portfolio are held in trust for the benefit of the shareholders
of that Portfolio and any liabilities or expenses incurred by a
particular Portfolio are payable solely out of its assets. The
Trust itself has no investments or assets apart from those of itsPortfolios.

The Trust is currently described in its registration state-
ment as a "diversified" investment company with six Portfolios.
The Trust proposes to establish an additional, non-diversified
Portfolio by filing a post-effective amendment to its registra-
tion statement to (1) add the proposed non-diversified Portfolio
and disclose the additional risks associated with its non-)
diversified status, (2) disclose the diversified status of, each
of the six current Portfolios of the Trust, and (3) delete all
references to the status of the Trust itself as a diversified
company.

II. Discussion

Section 8(b)(1) of the 1940 Act provides that every reg-
istered investment company shall file a registration statement
with the Securities and Exchange Commission ("Commission") thatcontains

a recital of the policy of the registrant in
respect of each of the following types of
activities ... (A) the classification and
subclassification, as defined in sections 4
and 5, within which the recistrant proooses
to operate; (B) borrowing money; (C) the
issuance of senior securities; (D) engaging
in the business of underwriting securities
issued by other persons; CE) concentrating
investments in a particular industry or group

(footnote continued from previous page)
trust under the 1940 Act. The Separate Account has six divisionswhich correspond to the six Portfolios of the Trust. The

existing Portfolios are the Growth Portfolio, the Growth and
Income Portfolio, the High Yield Bond Portfolio, the Corporate
Bond Portfolio, the Global Growth Portfolio and the Money MarketPortfolio.

h

C

f'

I



,

{i-- 10-1.

KIRKPATRICK & LOCKHART
.

W. Randolph Thompson, Esq.

f Page 3August 28, 1987

L'

*Li

of industries; (F) the purchase or sale of
real estate and commodities, or either of
them; (G) making loans to otherpersons; and
(H) portfolio turnover... (emphasis
added).
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The "classification" of a registrant as that term is used in
Section 8(b) (1) (A) refers to the status of an investment company
as a "face amount certificate company," "unit investment trust"
or "management company" as defined in Section 4 of the 1940 Act.
Section 5(a) of that Act further classifies management companies
as "open-end" or "closed-end" and Section 5(b) also classifies
management companies as "diversified" or "non-diversified." The
term "diversified company" as used in Section 5(b means a ,
management company which has at least 75% of the ilue of its

total assets ,

represented by cash and cash items, ,
Government securities, securities of other
investment companies and other securities
. . . limited in respect of any one issuer to
an amcunt not greater in value than 5
percentum of the value of the total assets of
such management company and to not more than
10 percentum of the outstanding voting
securities of such issuer.

A "non-diversified" company is any management company other than
a diversified company. Thus, the terms "diversified" and "non-
diversified" refer exclusively to the manner in which an invest-
ment company's assets are allocated among various investments -
specifically, the extent to which a management company will
invest its assets in a single issuer.

A series investment company such as the Trust is defined in
Rule 18f-2 - of the Act as an open-end invescment company which
issues two or more classes of stock, each of which is preferred
over all other classes with respect to assets specifically allo-
cated to that class. A series company in certain respects is
treated as a single investment company and in other respects is
treated as multiple investment companies. Each series company
constitutes a single legal entity and registers as a single
investment company; however, each class of stock issued by such
series company cepresents a different group of shlreholders with
an interest in a segregated portfolio of a cets.2/ As a prac-

2/ See Investment Company Act Release No, 4276 (1972) adopting
Rule 18f-2.
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tical matter, insofar as the makeup and management of its assetsis concerned, a series company is merely an umbrella or shell.All its assets are allocated to specific portfolios and eachportfolio's assets are managed as if it were a separate
investment company; the series company itself has no separatelymanaged assets of its own.1/

The status of each portfolio of a series company as a
separate investment company with respect to matters concerningthe management of its assets is recognized in Rules 17a-7 and18f-2 under the 1940 Act. Rule 17a-7 exempts certain purchaseand sale transactions between "registered inveJtment companies orseparate series of registered investment companies which areaffiliated persons...of each other," provided inter alia,that the transaction is consistent with the policy of each
affected series. Subparagraphs (c) and (d) of Rule 18f-2 providethat the shareholder approval required by the 1940 Act withrespect to investment advisory contracts and changes in invest-ment policies is obtained for a separate portfolio if the con-tract or change is approved by a majority of the outstandingvoting securities of that portfolio, notwithstanding that the
matter may not have been approved with respect to another port-folio or the investment company as a whole.

When a series company identifies itself in its registrationstatement as a diversified or non-diversified company and makesno separate statement concerning its porttilios, it impliedly
represents that all its portfolios are operated as diversified ornon-diversified companies. However, no investor can be harmed bythe addition of a non-diversified portfolio to a series companythat has previously had solely diversified portfolios or viceversa. The addition effects no change whatsoever in the
investment objectives and policies and the attendant risks of theportfolio(s) in which current shareholders have invested.
Prospective investors will not be misled if the series company'sregistration statement is revised to identify the separateportfolios as diversified or non-diversified and to delete allrefsierces to the series company itself as diversified.

In this context, we note that Congress, in the Tax ReformAct of 1986, amended Subchapter M of the Internal Revenue Code toprovide that each separate portfolio of a regulated investmentcompany be treated as a separate corporation for federal incometax purposes. Thus, the diversification requirements ofSubchapter M apply to each separate portfolio of a series companyand'not to the series company as a whole.
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For the above reasons it is our opinion that
Section 8(b)(1)(A) does not require that a series company iden-tify itself as "diversified" or "non-diversified" in its
registration statement, but rather requires that the seriescompany clearly disclose the diversified or non-diversifiedstatus of each portfolio.

This interpretation of Section 8(b)(1)(A) with respect to aseries investment company is also consistent with the practice
followed by numerous series companies with respect to other assetmanagement policies which are required to be recited in the
registration statement by subsections (B) through (K) of
Section 8(b)(1). For example, Subsection (E) requires disclosureof the "registrant's" policy with respect to concentrating
investments in a particular industry or group of industries. Wesubmit that this subsection has never been interpreted to requirethat the series company itself have one specific concentrationpolicy applicable to all its portfolios. To the contrary, manyseries companies do in fact state different concentration
policies for different portfolios and the same series company maydisclose a policy of no concentration for one or more portfoliosand at the same time disclose a policy of concentration in one ormore different industries for each of several other portfolios.Similarly, while Subsection (F) requires disclosure concerning
the purchase and sale of real estate and comrrodities, the variousportfolios in a series company may have very different policiesin this regard. For example, portfolios which invest in
foreign-currency denominated securities may be authorized topurchase and sell foreign currency futures contracts while otherportfolios in the same series company that do not have foreigninvestments may not have such authorization.
III. Conclusion

For the foregoing reasons, we request that the Staff eitherconcur in our opinion that "registrant" as used in
Section 8(b)(I)(A) of the 1940 Act with respect to diversified or
non-diversified status refers to each separate series of a seriesinvestment company or, alternatively, advise that it will notobject if the Trust amends its registration statement to (1) adda non-diversified Portfolio, (2) specifically identify the exist-ing Portfolios of the Trust as diversified, and (3) delete allreferences to the Trust itself a3 a diversified managementcompany.
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If you have any questions concerning this request, please
contact Elinor Gammon of this firm at 202-778-9090 or the
undersigned at 202-778-9126.

EKN/mas

.

Very truly yours,

Atw*<*4 -47
Eliz/beth K. Norsworthy
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November 10, 1987

Heidi Stamm, Esq.
Office of Insurance Products

Division of Investment Management
Securities and Exchange Commission
450 5th Street, N.W.
Washington, D.C. 20549

Re: PaineWebber Series Trust ("Fund")
(File No. 33-10438)

Dear Ms. Stamm:
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As you requested, I am writing this letter to explain the
factual context which caused us to request interpretive advice on
behalf of the Fund on August 28, 1987. In that letter, we
requested that the staff concur in our interpretation that the
term "registrant" as used in Section 8(b)(1)(A) of the Investment
Company Act of 1940 ( "1940 Act") with respect to the requirement
that a registrant recite its policy concerning its diversified or
non-diversified status refers to each separate series of a series
investment company. Alternatively, we requested that the staff
advise us that it will not object if the Fund, which currently is
described in its registration statement as a "diversified"
investment company with six series ( "Portfolios"), amends its
registration statement to (1) add a non-diversified Portfolio,
(2) specifically identify the six existing Portfolios as
diversified, and (3; delete all references to the Fund itself as
a "diversified" investment company. As explained in the letter,
the Fund offers the shares of its Portfolios only to variable
annuity and variable life insurance company separate accounts.
The registration statement of the Fund was declared effective on
April 1, 1987 and was amended to include the Fund's first semi-
annual financial statements by Post-Effective Amendment No. 1
effective September 30, 1987.

At the present time, the Fund has six portfolios - the Money
Market, Growth, Global Growth, Growth and Income, Corporate. Bond
and High Yield Bond Portfolios. These Portfolios have
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essentially the same investment obj ectives, policies and
limitations as certain PaineWebber mutual funds that are sold to
the general public, and are managed by PaineWebber Incorporated
( "PaineWebber"), the Fund's investment adviser, and Mitchell
Hutchins Asset Management Inc. ( "Mitchell Hutchins"), the sub-
adviser, in essentially the same manner. Specifically, the Money
Market Portfolio of PaineWebber RMA Money Fundr Inc. serves as

{ the model for the Fund's Money Market Portfolio, PaineWebber
01ympus Fund is the model for the Growth Portfolio, PaineWehber
Atlas Fund for the Global Growth Portfolio, PaineWebber America
Fund for the Growth and Income Portfolio, the Investment Grade
Bond Portfolio of PaineWebber Fixed Income Portfolios for the
Corporate Bond Portfolio and the High Yield Bond Portfolio of
PaineWebber Fixed Income Portfolios for the High Yield Bond
Portfolio. As is the case of the model funds, each of the Fund' s
present Portfolios is managed as a diversified investment
company, i.e. with respect to 75% of the Portfolio's total ·
assets, no more than 5% of those assets are invested in any one
issuer and the Portfolio does not hold more than 10% of the
outstanding voting securities of that issuer.

On October 2,1987, the Fund filed Post-Effective Amendment
No. 2 to its Registration Statement pursuant to Rule 485(a). The

Fund requested that this Post-Effective Amendment be declared
effective on December 21, 1987, pursuant to that Rule. The
purpode of Post-Effective Amendment No. 2 is to add a seventh
portfolio--the Energy-Utility Portfolio--which is modelled on
PaineWebber Master Energy-Utility Fund a series of PaineWebberInves tment Series (File No. 33-11025 ), As is the case of the
model fund, the Energy-Utility Portfolio would be managed as a
diversified investment company.

Since early summer, PaineWebber has contemplated adding an
eighth portfolio, called the Global Income Portfolio, and
modelled on PaineWebber Master Glot?al Income Fundr another series
of PaineWebber Investment Series.2/ As in the case of the model
fund, the primary investment obj ective of the Global Income

1/ The model fund commenced offering shares to the public on
September 18, 1987, the date when Post-Effective Amendment No. 1
to the Registration Statement of PaineWebber Investment Series
became effective pursuant to Rule 485(a).

2/ Painewebber Master Global Income Fund, the first series of
PaineWebber Investment Series, commenced operations
on March 20,' 1987, the date when the Registration Statement of
PaineWebber Investment Series was declared effective.

.
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Portfolio would be "to achieve a high level of current incomeconsistent with what Mitchell Hutchins considers to be prudentinvestment risk" by investing principally in "high quality debtsecurities issued by foreign governments, foreign and U.S.companies, or issued or guaranteed by the U.S. government, itsagencies or instrumentalities." Also, as in the case of themodel fund, the Portfolio would be managed as a non-diversifiedinvestment company to give its portfolio manager sufficientflexibility when investing in high quality debt securities issuedby foreign governments. Such flexibility is deemed necessary,given the fact that all securities issued or guaranteed by aparticular foreign government are considered securities of oneissuer for purposes of the diversification requirements E the1940 Act.

;The next Post-Effective Amendment which the Fund intends. tofile would reflect the addition of the Global Income Portfolio,specifically identify the six existing Portfolios and theEnergy-Utility Portfolio as diversified, and delete allref enceg to the Fund itself as a "diversified" investmentcomb,any.-/3

Please let me know if you have any further questions.
Sincerely yours,

Z.CP.Mok-
Elizioeth K. Norswothy

CC: Dianne E. O'Donnell, Esq.
Elinor W. Gammon, Esq.

i References to the Fund as a diversified investment companywere also deleted from the Prospectus and Statement of AdditionalInformation included in Post-Effective Amendment No. 2.
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RESPONSE OF THE OFFICE OF
INSURANCE PRODUCTS AND LEGAL COMPLIANCE
DIVISION OF INVESTMENT MANAGEMENT

Our Ref. No. IP-15-87
PaineWebber Series
Trust

Based on the facts and representations in your letter of
August 28, 1987, and in your supplementary letter dated November
10, 1987, the Division will not obj ect if the PaineWebber Series
Trust (the "Trust") amends its registration statement to add a
non-diversified portfolio. Our position is conditioned upon the
Trust's compliance with certain disclosure requirements outlined
below. Without necessarily agreeing with your legal analysis, we
interpret the Investment Company Act of 1940 (the "Act") to
permit the registration of a series company which includes both
diversified and non-diversified portfolios. However, each series
of a series investment company must provide the disclosure
required by Section 8(b) (1) (A) of the Act.

The application of certain provisions of the Act to series
investment companies is frequently unclear because series
companies were not contemplated by Congress prior to passage of
the Act. In general, a series company may be treated as one
investment company under some provisions of the Act while other
provisions of the Act might logically require each individual
series to be treated as an independent investment company.
Whether a series company should be considered as one or as
several investment companies depends on the purpose of the
particular statutory provision involved.

Section 8(b)(1)(A) of the Act requires an investment company
to state in its registration statement whether it is diversified
or non-diversified. As a result, that section is generally
thought to require a company to adopt one position on
diversification and identify itself with the appropriate label.
The legislative history of the Act shows that Section 8(b) is
concerned with adequate disclosure of fundamental policies and
investment objectives, rather than merely labeling
a company as diversified or non-diversified. Section 8(b) was

designed "to apprise the prospective purchaser of the investment
company's security of [sic] the nature of its activities." 1/

1/ Investment Trusts and Investment Companies: Hearings on
S.3580 before the Senate Subcomm. on Banking and Currency,
76th Cong. 9 3d Sess., Part I, 188 (1940) (statement of Mr.
Schenker of the Securities and Exchange Commission). Mr.
Schenker's testimony also referred to the requirements of
Sections 5 (classification of investment companies), 8 (b) (1)
(contents of registration statement) and 13 (changes in
investment policy) as " integrally interrelated" so as to
meet the "problem of disclosure to shareholders." Id.
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To enable investors in a series company-to make an informedinvestment decision, the prospectus must adequately explain thepolicies and investment objectives of each series. Whether theseries company as a whole can be labeled diversified or non-diversified is relatively unimportant once the investor isapprised of the diversification status and attendant risks ofeach of the series. Accordingly, those disclosure requirementsof Section 8(b) which relate to the unique policies andinvestment objectives of a particular series should applyseparately to each series of a series investment company. 2/
Given the legislative intent of the Act, the goal ofproviding investors with full and fair disclosure of fundamentalpolicies and investment objectives, and the structure of seriescompanies, the Act should not be interpreted to require that aseries company with both diversified and non-diversifiedportfolios label itself as either diversified or non-diversified.Since full disclosure of the classification of each series wouldserve the purposes of the Act, the staff would not object if theTrust amends its registration statement to add a non-divetsifiedportfolio if, in that registration statement, the Trust (1)specifically identifies the existing portfolios as diversified,(2) specifically identifies the new portfolio as non-diversified,(3) fully discloses the investment risks associated with a non-diversified portfolio, and (4) deletes all reference to the Trustitself as a "diversified" investment company.

This response is limited to the facts and circumstancesrepresented in your letter. Accordingly, please note that factsor conditions different from those presented in your letter mightrequ're a tterent conclusion.

eidi Stam
Attorney
November 12, 1987

Rule lof-2 under the Act indicates that it is consistentwith the intent and purpose of the Act for individual seriesto act separately on matters in which they have differinginterests.

See also Item 4(a)(i)(B) of Form Nl-A whichrequires a description of each portfolio of a series companyand the policies each proposes to follow in order tc meetits investment objectives.
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