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TELEX: 62604 (INTERNATIONAL) 127816 (DOMESTIC)
CABLE ADDRESS: LADYCOURT, NEW YORK /gé- %M c%&ﬁé \/ﬂ(}" W/ﬂ 0 &4/
TELECOPIER: (212) BS8-3888 .

250 PARK AVENUE, NEW YORK 10177
1775 PENNSYLVANIA AVE., N.W,, WASHINGTON, D. C. 20006
444 YOITH FLOWER STREET, LOS ANGELES QOO7!
8, PLACE VENDOME, 75001 PARIS

RECD BtEoc‘ © IRONMONOER LANE, LONDON EC2V BEY
ASSOCIATED OFFICES.
- 00T W87 201, MARUNOUGHI 1+ CHOME, CHITODA.HU, TORTG 160
e Octéber 5, 1987
RECEIVED
Securities and Exchange Commission,
450 Fifth Street, N.W., PUBLIC AVAILABILITY DATE: 12-07-87
washington, D.C. 20549. ACT SECTION RULE
. 1933 Form S-2 _—
Re: Xay Corporation 1934 13 —e
1934 15(d) -—

Dear Sirs:

We enclose seven copies, one of which has been
manually signed, of our "no-action" request with respect to
the régistration of the Company's 13 3/8% Senior Notes Due

B Auéﬁst 15, 1997} the Guarantees thereto, the Warrants to
° purchase Commonistock of the Compghy,ahd the Common Stock
" under the Securities Act of 1933, as amended.

The letter is intended to elicit a short
affirmative response without analygis. However, we would
welcome an expression of agreement with our opinion or
interpfetation'ofrthe issues involved for this particular
case. 7 | 7

I also enclose a conformed copy of the

Registration Statement on Form S-2 with exhibits filed today

- with the Commission.
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Securities and Exchange Commission
If you have any questions or comments, please call

me at (212) 558-3680.
Very’truly yours,

(Securities and Exchange Commission)

(Enclosures)

: Scott Spitzer
L L (Kay Corporation)

Frank H. Golay, Jr. - <
(Sullivan & Cromwell) ’
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NEW YORK TELEPHONE: (212) 5504000 ~
TELD:: 62694 (INTERNATIONAL) 127818 (DOMESTIC)

CABLE ADDRESS: LAOYCOURT, NEW YORK /gof Q%Wy_%“é L/,&zﬁ%/ﬂﬂﬂﬂ

TELECOPIER: (212) 558-3800

280 PARK AVENUE, NEW YORK 10177
1775 PENNSYLVANIA AVE., N, W,, WASHINOTON, D, C, 20006
444 SOUTH MLOWER STREET, LOS ANGELES 9007i
8, PLACE VENDSME, 75001 PARIS
O IRONMONGER LANE, LONDON EC2V BEY
ASSOCIATED OFFICES:

140 WILLIAM STREET, MELBOURNE 3000

21, MARUNOUCH) 1- CHOME, CHIYODA+KU, TOKYO 100

¥D
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fReCE]
ouf 9 1987

\EF COUNSEL
Secu:r.:it.:ie.as and Exchange'Comm::Lssion, COREP(());A%N HN_;AQQE‘_,..J
Division of Corporation Finance, L,___~f""’"'
450 Fifth Street, N.W.,
Washington, D.C. 20549.
_ Re: Kay Corporation
- Dear Sirs:

-t

o Kay Corporation (the "Company"), a corporation B

- * organized under the laws of Delaware, recently privately

~placed (the "private placement”) $30,000,000 principal

rampunt”bf its 13 3/8% Senior Notes Due August 15, 1997 (the B

?ﬁé;eé”) and 500,000 Warrants to purchase Common Stock of

'"f?n, o . the Company (the "Warrants"). Balfour, Maclaine

*5iil © 7 International Ltd. ("Balfour"), a corporation organized

L under the laws of Delaware and wholly-owned consolidated
%»;" - -subsidiary of the Coﬁpany, and Kay Acquisition Corp. ("KAC,"
fr?p ‘ collectively with -Balfour, the "Guarantors"), a corporation

| RN 6rgéﬁizethﬁder the laws of Delaware and a wholly-owned

 consolidated subéidiary of the Company, unconditionally

guaiantegd the payment of principal and interest on the

|‘n\"" IR m' MI -
Ul ]



T - il wu [T T TY 1 R R T AN N TR TR TRy T IO P TP ]

S 000021

Securities and Exchange Commission “-De

Notes (the "Guaranties,"” collectively with the Notes and the
Warrants, the "Securities"). The Guarantors are not issuers
of or obligated in respect of the Warrants or the Company's
Common Stock. The Company and the Guarantor; granted the
holders of the Securities certain registration rights
whereby the Company and the Guarantors agreed to file a
"shelf" registration statement pursuant to Rule 415 of the
Securities Act of 1933, as amended (the "Act"), and to use
their best efforts to have it declared effective.

The Company's Common Stock, par value $1.00 per
share, and 13 1/2% Subordirated Sinking Fund Debenturas Due
1998 are listed on the American Stock Exchange and regis-
tered pursuant to Section 12(b) of the Securities Exchange
Act, as amended (the "Exchange Act"). Consequently, the
Company is subject to the info}ma;ional requirements of the
Exchange Act. The Guarantors do not ﬁéve any securities
registered under the Exchange Act and are not subject to the
informational requirements of the Exchange Act.

On even date herewith, the Company filed a regis-
tration statement on Form S-2 registering the Securities
(and the Coﬁhoh éééck of the Company which may be purchased
-upon the exercise of the Warrants), which are to be offered

or sold solely by, or on behalf of, the holders of the

Securities.
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Securities and Exchange Commission -3

Requested No-Action and Exemptive Positions

In connection wich the filing of such registration
statement, we ask the staff of the Securitie§ and Exchange
Commission (the "Commission") to confirm thét (1) no
separate financial information concerning the Guarantors
need be included in the registration statement and (2) the
Guarantors need not comply with the reporting and
informational obligations of Sections 13 and 15(d) of the

Exchange Act, so long as the Company remains an Exchange Act

| reporting company and the Guarantors' financial reporting
obligation~ gualify for the first or second levels ofﬁ

disclosure pursuant to paragraph G of. SAB 53 (as defined

below) . - ]

:**ﬂfr . Discussion of Issues Presented
In Paragraph H to Staff Account Bulletin Topic 1

(staff Accounting Bulletin 53 - "SAB 53"), the staff

‘ concluded that as a general matter "where a registration
N statement covers the issuance by a parent of a security that
is gﬁéranteed by its subsidiary . . . financial statements
for both of the issuers would be material to the investment
decision”. In a no—aétion letter to Anheuser-Busch
Companies., Inc. (avaii. May 4, 1987f'("ﬁnheuser-Busch"),
however, the staff took the position "that the three

diéélosure standards contained in Paragraph G of SAB 53 may
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Securities and Exchange Commission -4~

be applied to situations covered by Paragraph H for purposes
of determining the required level of disclosure." Para-
graph G of SAB 53 covers financial information disclosure of
subsidiary issuers whose obligations aregwaranteed by its
parent. The three disclosure standards set out in Paragraph
G of SAB 53 are (1) no separate disclosure, (2) summarized
disclosure and (3} full disclosure. 1In order to qualify for
the first level of disclosure, the following requirements
must be met: (i) the subsidiary issuer must be wholly-owned
by, and consolidated with, the guarantor parent, (ii) the
- parent's guaranty oI the subsidiary's obligation mustbe
full and unconditional and (iii) the subsidiary issuer must
"have essentlally no independent operatlons.i If the 1ssner 7 :
:rand guarantor satlsfy these standards, noseparate flnanc al
statements of the sub51d1ary issuer of the guaranteed
securlty are requlred
) In Anheuser-Busch, the parent holding company' s
fdebt obllgatlons ‘were guaranteed by a consolldated wholly-
owned sub51d1ary so holders of such debt obligations would
have the same claim against all the assets' of the consoli-
dated enterprwse as- that of the creditors of the sub51d1ary
The staff agreed w1th Anheuser-Busch *hatno greater

'financial dlsclosure is requlred when a sub91d1ary guar-

antees a parent's obllgation (Paragraph H'to SAB 53) than

" " ' N
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Securities and Exchange Commission ~5-

when a parent guarantees a subsidiary's obligation

(Paragraph G to SAB 53).

The staff of the Commission took a similar
position in its no action letter to Leaseway'Transport Corp.
(avail. May 22,_1987) ("Leaseway”). In Leaseway, the staff
advised tha£ the financial statements of the issuer were
sufficient and that no separate financial disclosure of the
95 subsidiary guarantors was necessary so long as the
guarantees were joint and several. If the guarantees were
not joint and several or not full and unconditional, the
staff indicated that it would require summarized finarcial
information.

The Compaﬁy is a holding company with no
;materially significané bpératioﬁs. The Guarahtdfs ére
§h6¥iy-owned ;onsolidated subsidiaries of the Company.
Their guaranty of the Notes is full and uﬂ@onditional and is
:made on aijoint and several basis. The guaranties have been
granted so that holders of the Notes will have a direct ]
claim against the assets of the Guarantors, which represent
éubsgantially all of the Company's consolidated assets. .

: t Balfduk importé and exports a wide variety of -
édbds and commodities, performs commodity service activities

and is the Company's primary operating unit. KAC is a

o o ) - -~
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Securities and Exchange Commission -6~

newly-formed subsidiary which is expected to serve as a
vehicle for future acquisitions. To date, KAC does not have
any significant operating assets or liabilities and has not
been engaged in any activities other than those incident to
its formation and the private placement. None of the
operations of the Guarantors are independent of the Company.
The Company also has certain other subsidiaries which are
inactive or relatively insignificant to the Company in terms
of their total assets, revenues, or operating incomes
(losses). Presented at Attachment i is the existing
corporate structure of the Company. Presented at 4
Attachment II is the Company's consolidating balance sheets
at DeceﬁborWQI, 1986 and June 30, 1987, respectively. 1In’
Viow of the Compaoy's roliance on Par;grébh H of SAE 53, as
interéieteq by the staff in Anhouser-Busoh, and the fact
‘that the Company's subsidiaries noé participating in the
Guaranty are insignificant to the Company in terms of their

) assets and operations (a pattérn that is similar to the

Loaseway "joint andiéeveral" example cited above), the
Company believes that its consolidated financial statements
,provxde the most mean1ngfu1 informatlon to investors and
;that the separdte flnancials of KAC and Balfour will not add
information that would be considered "material to an

investment decision". Accordingly, no financial information

- r“:
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Securities and Exchange Commission -7

with respect to the Guarantors is included in the

registration statement.

Footnnte 2 to SAB 53, paragraph G states:
"Further, in situations where the parent guarantor of an
issuer subsidiary in either the first or second category is
a reporting company under the Exchange Act, upon application
to the Commission such a subsidiary would be conditionally
exempted pursuant to Section 12(h) of the Exchange Act from

reporting obligations under such Act." Given that the staff

has accepted that the financial disclosure standards of

::i Paragraph G of SAB 53 should be applied to situations}
:;f . covered by Paragraph H of SAB 53, footnote 2 should also

Ji’§f27;51 conditionallyAexempt a subsidiary guarantor of an issuer

£

parent s obllgation from the reportlng requlrements of the

F_~J~ Exchange Act, if the parent issuer is a reportlng company.

:?Moreover, the staff of the Commission has on numerous

i<Q*-: ’occas1ons taken a no action position with respect to the

:om1351on of complying with the reporting requirements of a

fsubs:dlary guarantor of an issuer parent s obllgatlon. See

‘“Anheuser-Busch, Lehlgh Valley Industries, Inc. (avail.

March 7, 1986); Mercapt;;e‘Texas Corp. (avail. January 14,

:1985). See also Northwest Airlines, lnc. (avail. May 2,

American

(avall. July 5, 1984);

d'171985), Lear Slegler, Inc.
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Securities and Exchange Commission -8~

Medical International, Inc. (avail. June 4, 1984); and PNC

Funding Corp. (avail. August 30, 1985).

The Company is a reporting company under the
Exchange Act a2nd the Guarantors are not. As’discussed
above, no financial disclosure of the Guarantors is included
in the registration statement in reliance on Paracraphs G
and H of SAB 53, as interpreted by the staff in
Anheuser-Busch, and the fact that the situation presented
falls into the first category of financial information
diéclosure standards. Consequently, the Guarantors do not

intend to file any reports or information required byesthe

Exchange Act with the Commission.

Conclusion

;7f77 - We gespéctfully ;equést thét the staff of the
7% ,Commission confirm (1) that it will not recommend any

;i? - !énforcémént action if the above-mentioned registration
s;atemeqt does not contain any financial information with
Ereééect to the Guarantors and (2) that pursuant to Section

ffiifi2}h) of the Exchange Act, the Guarantors shall be exempted

- 7fxom‘the'reporting and informational requirements of

,‘-5fseétiqns 13 and 15(d) of the Exchange Act, so long as the
Cdmpany remains on Exchange Act reporting company and the

Vﬁ“anranﬁors' financial reporting obligaéions qualify for the




Securities and Exchange Commission -9-

first or second levels of disclosure pursuant to paragraph G

SAB 53, or subject to such additional conditions as may be

imposed.

L4

The Company would like the opportﬁnity to meet
with you to discuss the matter, if you consider it
necessary. Please call me at (212) 558-3680 or Frank Golay
at (212) 558-4021 with any questions or comments. Thank you

for your attention to this matter.

Very truly yours,

Bradley Jay G#ns
cc: Howard Hodges L

(Securities and Exchange Commission)

SCOtti. :Tsipjftzer - o - N -
(Kay Coxporation) -

Frank H. Golay, Jr.
“. . (Sullivan & Cromwell)’
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" (1) Ray is a holding company with no independent operations; (2)

i Novemi;é’f"~6 ,- 1987

000029 -

- . RESPONSE OF THE OFFICE OF CHIEF “COUNSEL ~' P
~ .. DIVISION OF CORPORATION'FINANCE | o 7

Re:?figy;cgfgbfétion ("Kay")
- Incoming -letter dated October 5,:1987

‘Based upon-the facts presented, and noting’eééecially that: -

Balfour, Maclaine International Ltd. and Kay Acquisition

,quporation (collectively, the "Guarantors"), both wholly-owned
‘consolidated subsidiaries of Kay, have fully and unconditionally
guaranteed the notes in question on a joint and several basis; and

(3) the subsidiaries of Kay other than the Guarantors are currently )
inconsequential to the operations of Kay as a consolidated entity,

this Division will not raise any objection if no separate financial
information concerning the Guarantors is provided in the

registration statement on .Form §-2 filed by Kay on October 7, 1987,

as amended, relating to notes of Kay guaranteed by the Guarantors;
‘provided, however, that the prospectus contained in such registration
statement includes a statement to the effect that separate

financial statements of the Guarantors are not included therein

because the Guarantors are jointly and severally liable and

the -aggregate net assets, earnings and equity of such Guarantors

.are substantially equivalent to the net assets, earnings and
equity of Kay on a consolidated basis.

Ta addition, on the basis of the facts presented, and -
provided that the statement described above is set forth in the
reports filed by Kay pursuant to the Securities Exchange Act of
1934 (the "1934 Act") that contain financial statements
subsequent to the effective date of the above-referenced
registration statement, this pivision will not raise any objection
if the Guarantors do not comply, as separate registrants, with
the informational and reporting requirements of Sections 13

and 15(d) of the 1934 Act.

nw e

Because these positions are based upon the representations
made to the Division in your letter, it should be noted that
any different facts or conditions, including but not limited to
those arising from a change in the level of operations or
“importance to Kay of a subsidiary not guaranteeing the notes
of Kay, 'might require a different conclusion. Further, this .
response only expresses the pivision's position on enforcement - £
action and does not purport to express any legal conclusion '

on the questions presented. .

npr

T

Sincerely,

4l i W GBS .,
william H. Carter C oy
Special Counsel C
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