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BACKGROUND

In 1974, the SEC first proposed for comment
Rule 10b-21 to regulate the practice of short sell-
ing into secondary public offerings.1 Different ver-
sions of the pro 2posal were published in 1975 and,
again, in 1976.” Since the SEC’s first publication
for comment of Rule 10b-21, the NASD has con-
sistently maintained the position that the SEC
should adopt a rule to regulate the practice of short
selling into secondary public distributions.

The NASD’s concemns have focused on the
practice of short selling prior to a secondary dis-
tribution of securities in order to lower the price of
the security before the offering date and thereby
reduce the offering price. The short sellers then
can cover their short transactions by purchasing
securities in the distribution at the reduced price.

The NASD has argued that such short sellers are

not subject to the usual market risk attendant on

the covering transaction as the downward pressure

of the short selling all but ensures that the transac-

tions will be covered out of the offering at a lower
price.

As a result of the continuing concern ex-
pressed by the NASD’s Corporate Financing Com-
mittee and Corporate Advisory Board, the NASD’s
Board of Governors submitted a petition for
rulemaking (Petition) to the SEC on June 11, 1986.
The Petition urged the SEC to adopt a modified
version of Rule 10b-21 and included proposed lan-
guage for the rule.

In the Petition, the NASD argued that short
selling into secondary distributions adversely af-
fects issuers by depriving them of offering
proceeds that would have been realized had the
market not been subject to excessive short selling.
Unlike the SEC’s prior published versions of
proposed Rule 10b-21, the NASD proposed that
the rule apply only to short sale transactions
entered into between the filing of the registration
statement and commencement of the offering. Fur-
ther, the NASD proposed that restrictions on cover-
ing transactions be limited to transactions with an
underwriter or a member of the selling group
where the short seller is bearing no market risk.

In response to the NASD’s Petition, the SEC
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published two alternative versions of Rule 10b-21
for comment in Securities Exchange Act Release
No. 24485 (May 20, 1987). The NASD submitted
three comment letters in response to the SEC’s
proposal. In support of its position, the NASD
comment letters included a study of price move-
ments immediately prior to and subsequent to
secondary offerings and provided information with
respect to investigations of three secondary offer-
ings where it was determined that manipulative
short selling had occurred.

DESCRIPTION OF RULE 10b-21
On August 25, 1988, the Securities and Ex-
change Commission approved the adoption of Rule
10b-210na temdporary basis, but did not attach an

The Commission rpqnncfpr]

Aata nm
AL LG NOA/LARRELIEOOLVUL AV JEVAN

UAPllaLlUll Ui,
however, that the NASD monitor the application of
the rule to ensure its effectiveness during the first
18 months of its operation. The rule is to take ef-
fect 30 days after publication in the Federal
Register.

A copy of the SEC release announcing
adoption of Rule 10b-21 is attached.

As adopted, Rule 10b-21 applies to all
NASDAQ and exchange-listed securities that are
underwritten on a "firm-commitment” basis.
However, the rule includes an exemption for
"shelf" registrations, pursuant to SEC Rule 415.
Rule 10b-21 applies only to short sale transactions
between the time that a registration statement is
filed with the SEC and the time that sales may be
made pursuant to the registration statement.

The rule prohibits any person who effects,
during the restricted period, one or more short
sales of equity securities of the same class as
securities offered pursuant to a registration state-
ment filed with the SEC from covering such short
sales with offered securities purchased from an un-
derwriter or broker or dealer participating in the of-
fering.

The version of the rule published for com-
ment by the SEC included language that prohibited
covering a short position "indirectly" with
securities purchased from distribution participants.
A number of commenters questioned whether this
language imposed an insurmountable compliance

burden on market makers to trace the source of
securities used to cover a short sale transacted
during the prohibited time period if the securities
were purchased from the open market at the time
of or immediately subsequent to the offering.
Therefore, such commenters argued, the rule
should include an exemption for market makers.
To avoid ambiguity as to the application of
the rule, the SEC has deleted the phrase "directly
or indirectly” from the rule. The adopting release
states that the SEC determined not to adopt an ex-
emption for market makers as a result of concerns
about the enforcement of Rule 10b-21 with respect
to market makers that engage in the manipulative
activity the rule is intended to address. Moreover,
it is clarified that covering purchases effected by
prearrangement or other understanding through
other purchasers in the primary offering are
proscribed through the operation of Section 20(b)
of the Securities Exchange Act of 1934, which
prohibits a person from doing indirectly any act

S PP
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any rule thereunder.

Quesiions concerning this
directed to Suzanne E. Rothwell Associate
General Counsel, NASD Office of the General
Counsel, at (202)728-8247 or to Laura R. Singer,

Counsel to Market Surveillance, at (202)728-6982.

the Exchange Actor

notice can be

! Securities Exchange Act Release No. 10626A
(February 12, 1974).

Securities Exchange Act Release No. 11328
(April 2, 1975) and Securities Exchange Act
Release No. 13092 (September 21, 1976).

The NASD’s letters of comment are avail-
able for public inspection and copying at the
SEC’s Public Reference Room (See File No. S7-
18-87) and from the NASD’s Office of the General
Counsel.

4 Securities Exchange Act Release No. 26028
(August 25, 1988).

Securities Exchange Act Release No. 26028
(August 25, 1988) was published in the Federal
Register on August 31, 1988 and will be effective
on September 30, 1988. See, 53 FR 33455 (August
31, 1988).
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SECURITIES AND

17 CFR Part 240
[Release No. 33-6798; 34-26028; File No. S7-18-
87]

Short Sales in Connection with a Public Offeing

EXCHANG

8% Non

>OMMISSION

AGENCY: Securities and Exchange Commission.
ACTION: Temporary Rule.

SUMMARY: The Commission today announced
the adoption, on a temporary basis, of Rule 10b-
21(T) under the Securities Exchange Act of 1934,
pertaining to certain short sales in connection with
a public offering of securities. Rule 10b-21(T)
prohibits a person who effects short sales of an
equity security during the period beginning at the
time that a registration statement or Form 1-A
relating to the same class of equity securities is
filed and ending at the time that sales may be
made in the offering, from covering such short
sales with offered securities purchased from an un-
derwriter or other broker or dealer participating in
the offering of such securities.

EFFECTIVE DATE: (Thirty days after publica-
tion in the Federal Register).

FOR FURTHER INFORMATION CONTACT:
Nancy J. Burke or Ivette Lopez at (202) 272-2848,
Office of Trading Practices, Division of Market
Regulation, Securities and Exchange Commission,
450 Fifth Street, N.W., Washington, D.C. 20549.

SUPPLEMENTARY INFORMATION:

L. INTRODUCTION

The Commission has adopted, on a temporary
basis, Rule 10b-21(T) ("Rule") under the Securities
Exchange Act of 1934 ("Exchange Act"),1 which is
designed to prevent manipulative short selling of
securities in anticipation of a public offering of the
same securities. The Commission proposed the
Rule for public comment “ in response to a peti-
tion ("NASD Petition") for rulemaking filed by the
National Association of Securities Dealers, Inc.
("NASD"). 3 The Rule prohibits a person who ef-
fects one or more short sales of equity securities of
the same class as securities distributed for cash
pursuant to a registration statement filed under the
Securities Act of 1933 ("Securities Act") 4or pur-

suant to a notification on Form 1-A > under the
Securities Act, from covering such short sale or
sales with offered securities purchased from an un-
derwriter or broker or dealer participating in such
public offering, if such short sale or sales took
place during the period beginning at the time that
the registration statement or Form 1-A is filed and
the time that sales are permitted to be made pur-
suant to the registration statement or Form 1-A.
After considering the public comments received
on the Proposing Release, the Commission has
adopted the Rule substantially as proposed.

The NASD Petition was based on concems
relating to short selling prior to a public offen‘ng.7
Such short sales may result in a decrease in the
price of the security and consequently a lower of-
fering price. The short sellers are then able to
cover their sales and realize a profit by purchasing
securities in the offering at the reduced price. Be-
cause of the availability of securities at a fixed
price from the public offering, the risks entailed in
covering those short sales are reduced substantial-
ly. The NASD indicated that this practice deprives
the issuer of offering proceeds that otherwise
would have been realized.

The Commission suggested in the Proposing
Release that certain drafting changes could im-
prove the NASD proposal ("Alternative A"). Ac-
cordingly, an alternative formulation ("Alternative
B") was presented that: (1) reflected the scope of
the Commission’s authority to promulgate the
Rule by substituting the phrase "it shall be unlaw-
ful" for the proposed reference solely to Section
10(b) of the Exchange Act; ® (2) deleted
paragraph (b) of Alternative A since it was virtual-
ly identical to the definition of "short sale” con-
tained in Rule 3b-3 under the Exchange Act; ? 3)
inserted the term "offered securities" since the
Commission understood the NASD Petition to be
addressed only to covering purchases involving
the securities that are offered 0pursuant to a registra-
tion statement or Form l-A;1 and (4) substituted
the term "offering" for "distribution” since the lat-
ter term has a specific definition in Rule 10b-6
under the Exchange Act.1!

II. DISCUSSION

A. The Need for the Rule

The Commission received thirty-six comment
letters submitted by thirty-two commentators,
The majority of the commentators supported the
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adoption of the Rule.!®> Commentators favoring
adoption stated that short selling in anticipation of
a public offering can and does have the effect of
driving down the price of the securities to be dis-
tributed. These commentators also indicated that,
unlike the traditional short sale, persons selling
short in anticipation of a public offering are not
subject to the usual market risk accompanying the
covering transaction, but are assured of covering
with offered securities purchased in the public of-
fering at a fixed, and generally lower, price. Only
three commentators opposed adoption of the Rule,
stating that manipulative short selling practices ai-
ready are proscribed by existing laws, and that the
Rule would have an adverse impact on normal
market operations and result in unnecessary com-
pliance burdens.

Nine commentators responded to the
Commission’s request for comment regarding the
extent of pre-offering short selling activity and the
impact of such sales on the costs to issuers of com-
pleting an offering. Seven of these commentators
described first-hand experiences with the adverse
effects of short selling activity, which caused them
to cancel proposed offerings, or to complete offer-
ings even though they were deprived of proceeds
that would have been realized had the market not
been subject to such activity. They noted that the
market price of the security to be offered had
declined significantly just prior to the public offer-
ing, allegedly as a result of short selling, and
caused them to forfeit substantial proceeds that
they otherwise would have received.

The NASD submitted information relating to
investigations of three separate public offerings,
and stated that, based on these investigations and
others involving similar circumstances, it believed
that the practice of short selling before a public of-
fering with the intention of covering with shares
purchased in the public offering is not uncommon.
The investigations revealed substantial short sell-
ing activity by certain firms after the filing of the
registration statement and a decline in the price of
the stock prior to the effective date of the registra-
tion statement.'* In each investi gation, the short
sellers covered their short positions immediately
after the offering at a profit with shares purchased
from entities that had obtained them in the public
offering. The NASD stated that the timing and
prices involved in these transactions may indicate
prearrangement.

The NASD also pointed to problems it faces
in pursuing enforcement actions in such cases.
The NASD does not have jurisdiction over certain
non-broker-dealer entities from whom its members
may routinely acquire offered securities to cover
short positions established prior to an offering.
Thus, the NASD may have difficulty obtaining in-
formation from those entities necessary to develop
cases against such members. In addition, the
NASD indicated that, since this abuse has not been
specifically prohibited by a Commission rule, it
must bring such cases under general anti-manipula-
tion provisions of the federal securities laws which
entail the difficult step of proving specific intent to
depress the market price of the issuer’s stock.

B. Decision to Adopt Rule 10b-21(T)

In light of the comments discussed above, the
Commission believes that there is sufficient reason
to adopt the Rule on a temporary basis,16 and has
determined to adopt Alternative B with slight
modifications. The Rule will help deter a practice
that the Commission views as manipulative and
destructive of issuers’ capital raising activities.
The Commission believes that the Rule will serve
an important purpose by avoiding the difficult
proof problems involved in demonstrating
manipulative purpose.1

Short selling involves sales of stock that the
seller does not own. These sales are made with
the expectation that the market price of the stock
will be lower at the time of the covering transac-
tions. This selling entails the risk that the
security’s price might increase or the security’s
supply might be limited. The Commission
believes that legitimate short selling activity con-
tributes to the efficient pricing of securities. The
activity prohibited by the Rule differs, however,
from short selling as usually practiced because a
short seller who covers from an offering has ac-
cess to a pool of securities obtainable from identifi-
able sources at prices based upon market values
that can be adversely affected by the short seller’s
activity. No such pool of securities or pricing
relationships are, however, available for short sell-
ing activity as usually practiced. The market risk
facing short sellers who cover their positions from
the offering can therefore be less than the market
risk that generally faces short sellers. This lower
degree of risk can, in turn, provide the incentive
for manipulative short selling. Because it results
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in a level of short selling activity greater than that
which would otherwise occur in the secondary
market for the issuer’s shares, that manipulative
short selling can cause an artificial price decline
around the time of the offering.

The Rule will not adversely affect legitimate
market activity. It does not proscribe short selling,
nor does it prevent covering transactions made in
the open market. Moreover, the Rule does not
prevent using securities acquired in a public offer-
ing to cover short sales effected prior to the time
that the registration statement was filed, or short

1 ffartad oft, 3
salcs effected after the time that sales may be

made in the offering.19 The Rule is narrowly
drawn to impede the particularly abusive conduct
of short selling in anticipation of a public offering
and covering with offered securities. As a resulit,
all short sellers will be exposed to the risks in-
herent in short selling, namely, that the necessary
securities may not be readily available, or that if
available, they may be priced higher than the
public offering price.

C. Time Period Covered by the Rule

As proposed, the Rule would have applied to
short sales effected during the period "between the
filing date of the registration statement or Form 1-
A and the date that sales may be made pursuant to
the registration statement or Form 1-A." The Com-
mission believes that this period is overly broad in
that it captures short sales made (1) on the date of
filing, but prior to the time of filing, and (2) on the
date of effectiveness, but after the time of effec-
tiveness. Short sales made at those times,
however, do not implicate the abuses to which the
Rulc is addressed. Accordingly, the period
specified in the Rule has been refined to begin at
the time that the registration statement or Form 1-A
is filed with the Commission and end at the time
that sales may be made g(t)xrsuant to the registration
statement or Form 1-A.

D. Indirect Covering Purchases

The Rule as proposed would have prohibited
a short seller from "directly or indirectly" covering
short sales with securities purchased in the public
offering, if the short sales took place between the
filing date of the registration statement or Form 1-
A and the time that sales may be made. Several
commentators objected to the term "indirectly,”
particularly as it would apply in the context of

market making activities, and suggested that the
Commission include an exemption for market
makers from the Rule’s restrictions.?!

Specifically, one commentator stated that the
word "indirectly” was undefined and ambiguous,
leaving open to question exactly what types of
transactions were prohibited by the Rule. Several
commentators suggested that the term "indirectly”
could be read to require a market maker who had
established a short position in the normal course of
business to ascertain whether the shares purchased
in the market following an offering had been is-

sued in that offering. This was described as an in-
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surmountable compliance burden that might
severely restrict the legitimate activities of market
makers during the period from the filing date of
Commentators remarked that, because no market
maker would want to assume such a burden, trad-
ing would be disrupted, thereby adversely affect-
ing the liquidity of the market and the stability of
security prices. Such result, it was argued, would
not be in the public interest.

The NASD, in its letter dated June 8, 1988,
however, urged the Commission not to remove
market makers from the Rule’s coverage, although
it acknowledged that prior proposals of the Rule
did provide for an exemption for bona fide market
makers. According to the NASD, the term "in-
directly" was intended to cover the situation where
a short seller interjects an intermediary for the pur-
pose of covering a short sale with securities pur-
chased in a public offering. In the NASD’s
opinion, normal market making purchases would
not constitute the type of conduct meant to be
covered by the term "indirectly.” Consequently, it
believed that no special compliance procedure to
determine the source of the securities purchased
would be required. Any exemption for market
makers, stated the NASD, would shield market
makers engaged in manipulative short selling and
would hinder successful enforcement of the Rule.

The Commission agrees with the NASD that
a market maker exemption may allow certain per-
sons who engage in manipulative pre-offering
short selling to continue that activity free of the
Rule’s restrictions. Nonetheless, the Commission
recognizes the adverse effects that the reading of
the proposed Rule suggested by some commen-
tators might have on market makers and securities
markets, and has modified the Rule to address
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those concerns. The "indirectly" language of the
proposed Rule was intended to address circumstan-
ces where a person covers his short sale by an ar-
rangement or understanding to obtain offered
securities from another person who acquires the
securities in the primary offering. However, that
language could have been interpreted broadly to
bring within the Rule transactions in which a per-
son acquired in the marketplace offered securities
from persons who had purchased in the offering,
but where there was no arrangement or under-
standing as described above. In order to avoid this

ambiguity and possible uncertainty on the part of
market participants, the phrase "directly or indirect-
ly" has been deleted from the Rule.

The Rule as adopted prohibits purchases of of-
fered securities to cover short sales made during
the specified period, as originally intended. The
Rule proscribes such covering purchases effected
directly from an underwriter, broker, or dealer par-
ticipating in the offering. Moreover, such covering
purchases effected by prearrangement or other un-
derstanding through other purchasers in the
primary offering are proscribed through the opera-
tion of Section 20(b) of the Exchange Act, 2
which prohibits a person from doing indirectly any
act that he is prohibited from doing directly by the
Exchange Act or any rule thereunder. Thus, the
"prearrangement” of the sort that the NASD
believes may have been present in the cases it in-
vestigated 23 would be prohibited by Rule 10b-
21(T) through the operation of Section 20(b). 2

E. Other Issues

The Commission requested commentators to
address various other issues related to the Rule in-
cluding the specified time period of the Rule, and
application of the Rule to exchange-traded
securities and to shelf offerings conducted %r
suant to Rule 415 under the Securities Act.

Two commentators expressed concern about
the time period specified in the Proposing Release,
i.e., from the filing date of a registration statement
or Form 1-A until the time that sales may be made.
They noted that a significant period of time could
occur between those two events and suggested the
period begin on the later of a specified number of
days prior to the date sales may be made or the
date of filing of the registration statement or Form
1-A. The Commission recognizes that, where, for

. example, extended review of a registration state-

ment is involved, a substantial period of time
could elapse before the public offering commen-
ces. Nevertheless, use of a lesser time period
would create compliance problems because short
sellers would not necessarily be aware of the effec-
tive date planned for an offering. Accordingly, the
Commission is adopting the Rule with the time
period essentially as proposed.

There was little comment on the propriety of
applying the Rule to exchange-traded securities.
Two commentators noted that the "tick test" of

" Rule 10a-1%” may not be a proper deterrent to
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short selling prior to an offering of exchange-listc
securities and that the Rule should apply to such
securities. One commentator pointed out that, in
light of the differences between the over-the-
counter and exchange markets, the Rule shouid
apply to over-the-counter securities only. The
NASD specifically declined to comment on the
issue. The Commission believes that the potential
for manipulative short selling based on the ability
to cover in the offering exists both on an exchange
and in the over-the-counter market. Accordingly,
the Rule as adopted applies to both over-the-
counter and exchange-listed securities. “°

Several commentators stated that the Rule
should not apply to shelf offerings conducted pur-
suant t0 Rule 415 under the Securities Act. The
Commission agrees that such offerings are not nor-
mally conducive to the abuse at which the Rule is
directed. Accordingly, the Commission has
decided to except Rule 415 offerings from the
coverage of the Rule. The Commission has also
determined to limit the applicability of the Rule to
firm commitment offerings, as these offerings
present a grecater potential for manipulative short
selling.

III. FINAL REGULATORY FLEXIBILITY
ANALYSIS

This Final Regulatory Flexibility Analysis,
which relates to Rule 10b-21(T), has been
prepared in accordance with 5 U.S.C. 604. The
corresponding Initial Regulatory Flexibility
Analysis S"IRFA") is contained in the Proposing
Release.>® No comments on the IRFA were
received.

A. The Need for and Objectives of the Rule
Rule 10b-21(T) prohibits a person who ef-
fects short sales of an equity security during the
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period beginning at the time that a registration

statement or Form 1-A relatmg to the same class of
equity securities is filed and ending at the time that
sales may be made pursuant to such registration
statement or Form 1-A, from covering such short
sales with securities purchased from an under-
writer or broker or dealer participating in the
public offering of such equity securities. The Rule
excludes offerings conducted pursuant to Rule 415
under the Securities Act and offerings conducted
otherwisc than on a firm commitment basis. The
Rule is designed to prevent manipulative short sell-
ing by market participants in anticipation of under-
written public offerings.

Manipulative opportunities exist in such offer-
ings because outstanding securities can be sold
short prior to the commencement of a public offer-
ing of such securities with the motive that such
selling activity will lower the price of the offered
security and enable the short seller to cover at a
depressed price. The ability to purchase shares in
the public offering substantially reduces the risks
entailed in such short selling. Because the shares
in a public offering are generally priced at or

shghtly below the price of securities of the same

class and series in the existing trnrhng market as of
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a given date shortly before the public offering com-
mences, the issuer and underwriting group may be
forced to offer the security at a lower price if the
market price decreases during the registration
process, especially in the period immediately
before the offering price is fixed. As a result, the
issuer may realize lower than expected proceeds
while the short sellers may cover their short sales
with lower priced securities purchased in the
public offering.

The Rule addresses the concerns created by
the type of short selling activity described above
without affecting open market activities. Itis
designed to deter a practice that does not involve
legitimate short selling activity. The Rule only
prohibits covering short sales with offered
securities purchased from an underwriter or broker
or dealer participating in a public offering of such
securities. Short sellers will still be able to cover
their short sales with purchases outside the public
offering. Such purchases would expose short
sellers to the risks inherent in short selling, name-
ly, that the necessary securities may not be avail-
able in the amount required, or that if available,

the securities may be priced higher than the public
offering price.

B. Issues Raised by Public Comment

No comments were received on the IRFA.
Several commentators remarked, however, that the
Rule would impose difficult compliance burdens
on market makers as it applied to their purchases
to cover short positions established in the course
of normal market making activities. The Commis-
sion does not intend that market makers establish
specific procedures to ensure that shares purchased
in normal market making transactions did not
originate from a public offering. The Rule is
designed to address those situations in which a per-
son covers his short sale by an arrangement or un-
derstanding to obtain offered securities from
another person who acquired the securities in the
primary offering.

C. Significant Alternatives

The Regulatory Flexibility Act directs the
Commission to consider significant alternatives to
the Rule consistent with the stated objectives of

the applicable statutes and designed to minimize
anv gignificant economic imnact of the Rule on
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small entities. The Rule has the potential to affect
small businesses that engage in short sales prior to
a distribution, small businesses with an existing
market for their stock that anticipate a public offer-
ing of stock, and small broker-dealers that par-
ticipate in the offering of securities.

The Rule prohibits the covering of a short
sale from a broker or dealer participating in a
public offering of the security sold short. The
Commission has previously proposed three dif-
ferent versions of the Rule, none of which were
adopted. In the Commission’s opinion, the Rule
adopted today is the least intrusive to deal with the
practice of manipulative short selling prior to a
public offering. Indeed, small issuers with an ex-
isting market in their stock may benefit from the
Rule since it should remove an incentive to engage
in short selling of the issuer’s stock before a public
offering. The Commission continues to believe
that any adverse economic impact on small entities
will be outweighed by the primary objective of the
Rule, which is to prevent manipulative short sell-
ing of an issuer’s securities by market participants
in anticipation of an underwritten public offering.

55




IV. COST-BENEFIT ANALYSIS

The Commission indicated in the Proposing
Release that the cost associated with the Rule
would be a reduction in the ability of market par-
ticipants to sell short in advance of offerings that
they believed to be overpriced, resulting in an in-
creased incidence of such offerings. The NASD
questioned the assumption underlying this state-
ment, namely, that there is a correct price for
securities distributed in a public offering, and
stated that the criteria to be used in determining
when an offering is overpriced are not well
defined. The NASD pointed out that the Rule is in-
tended to ensure that a short seller will not use the
distribution process to eliminate the market risk as-
sociated with short sale transactions. Another com-
mentator pointed out that the Rule does not
prohibit short selling, but merely restricts covering
transactions in the context of a registered offering
and for a limited and well-defined period. A third
commentator acknowledged that short selling
could benefit the public by allowing a security to
be purchased at a more attractive price, but also
was of the opinion that to allow the short seller to
cover through the public offering represented an
unfair advantage and could result in manipulative
conduct.

Although the Commission recognizes that the
Rule will diminish a short seller’s ability to effect
a covering transaction by restricting the source of
securities from which he may cover, it believes the
Rule will not prevent the beneficial effects of short
selling from reaching the market. If legitimate
market forces would have driven down the price of
a security before a public offering in the past,
those same forces are free to operate in the same
manner today.

The Commission believes that the cost of
restricting a short seller’s ability to cover is
balanced by the benefits derived from preventing
manipulative short selling activity before a public
offering. Several commentators described instan-
ces of such selling resulting in the withdrawal of
proposed public offerings or in lower proceeds
than anticipated. In the case of a withdrawn public
offering, an issuer faces out-of-pocket expenses
that have been incurred by the time the offering is
filed. When an issuer completes a public offering
despite lower proceeds, it may have been forced to
do so because of an urgent need for the funds or
the higher cost of alternative financing. The Rule

adopted today will allow an issuer to proceed with
a proposed offering without facing the situations
described above. The Commission believes that
the resulting benefit to issuers outweighs the
limited cost imposed on short sellers.

V. EFFECTS ON COMPETITION

Section 23(a)(2) of the Exchange Act 31 re-
quires the Commission, in adopting rules under the
Exchange Act, to consider the anti-competitive ef-
fects of such rules, if any, and to balance any im-
pact against the regulatory benefits gained in terms

+1
of furthering the purposcs of the Exchange Act.

The Commission has considered Rule 10b-21(T)
in light of the standards cited in Section 23(a)(2)
and believes for the reasons stated in this release
that adoption of Rule 10b-21(T) will not impose
any burden on competition not necessary or ap-
propriate in furtherance of the Exchange Act.

List of Subjects in 17 CFR Part 240
Broker-dealers, Reporting and recordkeeping re-
quirements, Securities, Issuers, Fraud.

Statutory Authority and Text of Rule

The Commission hereby amends Part 240 of
Chapter IT of Title 17 of the Code of Federal
Regulations as follows:

PART 240 - GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for Part 240 is
amended by adding the following citation.

Authority: Sec. 23, 48 Stat. 901, as amended,
15 U.S.C. 78w, * * * §240.10b-21(T) also issued
under Secs. 2, 3, 9(a)(6), 10(a), 10(b), 15(c), 23(a),
and 30(a), 15 U.S.C. 78b, 78c, 78i(a)(6), 78j(a),
78j(b), 780(c), 78w(a), and 78dd(a).

2. By adding new text of §240.10b-21(T) to
read as follows:
§240.10b-21(T). Short Selling in connection with
a public offering.

(a) It shall be unlawful for any person who ef-
fects one or more short sales of equity securities of
the same class as securities offered for cash pur-
suant to a registration statement filed under the
Securities Act of 1933 ("Securities Act") or pur-
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suant to a notification on Form 1-A under the
Securities Act ("offered securities") to cover such
short sale or sales with offered securities pur-
chased from an underwriter or broker or dealer par-
ticipating in the offering, if such short sale or sales
took place during the period beginning at the time
that the registration statement or Form 1-A is filed
and ending at the time that sales may be made pur-
suant to the registration statement or Form 1-A.

(b) This rule shall not apply to offerings filed
under Rule 415 under the Securities Act (17 CFR
230.415) or to offerings that will not be conducted
on a firm commitment basis.

(¢) This rule shall not prohibit any transac-
tion or transactions if the Commission, upon writ-
ten request or upon its own motion exempts such

transaction or transactions either unconditionally
or on specified terms and conditions.

By the Commission.

Jonathan G. Katz
Secretary

Date: August 25, 1988

115U.S.C. 782 et seq.

2 Securities Exchange Act Relcase No. 24485
(May 20, 1987), 52 FR 19885 ("Proposing
Release™).

3 The NASD Petition was filed with the Com-
mission on June 12, 1986 pursuant to 553(e) of the
Administrative Procedure Act, 5 U.S.C. §553(e),
and Rule 4(a) of the Commission’s Rules of Prac-
tice, 17 CFR 201.4(a), and is publicly available in
File No. $7-18-87 in the Commission’s Public
Reference Room.

415Us.C. 77a et seq.

517 CFR 239.90. Form 1-A is used in con-
nection with offerings made pursuant to Regula-
tion A under the Securities Act. 17 CFR 230.251-
230.264.

6 The Commission previously proposed three

different versions of the Rule, none of which has
been adopted. See Securities Exchange Act
Release No. 10636 (February 11, 1974), 39 FR
7806; Securities Exchange Act Release No. 11328
(April 2, 1975), 40 FR 16090; and Securities Ex-
change Act Release No.13092 (December 21,
1976), 41 FR 56542; File No. S7-510. For further
discussion of these proposals, see Proposing
Release, 52 FR at 19886. In light of today’s adop-
tion of the Rule as proposed in 1987, the Commis-
sion is withdrawing all three prior proposals.

7 The NASD’s siudy, "Shori-Sale Regulation
of NASDAQ Securities" (November 2, 1986),
headed by former Commissioner Irving M. Pol-
lack, endorsed the NASD Petition and the
proposed Rule.

8 The Commission observed that the notation-
al convention of using "10b-" to designate a rule is
not a reflection of the scope of the rule’s statutory
authority. See Proposing Release, 52 FR at 19987
n.19.

9 17 CER 240.3b-3.

10 The NASD urged the Commission to regu-
late only those covering purchases made out of the
public offering to avoid affecting the operation of
the market for the securities already outstanding.
The Commission agrees that covering short sales
in the open market exposes the short seller to the
risk that securities to cover the short sale will not
be readily available in the amount rcquired, or will
be priced higher than the public offering price, and
that such purchases should not be restricted by the
Rule.

1 gee 17 CFR 240.10b-6(c)(5).

12 The tetters of comment, as well as a sum-
mary of the comment letters prepared by the staff,
are available for public inspection and copying at
the Commission’s Public Reference Room. See
File No. S7-18-87.

B The six commentators who discussed the
alternative proposed formulations, including the
NASD, endorsed Alternative B.

14 The Commission had requested that com-
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mentators provide statistical analysis demonstrat-
ing the extent to which short selling prior to public
offerings results in a decrease in the market price
of the security to be offered. In response, the
NASD conducted a study ("NASD Study") that
analyzed the price movements of 194 NASDAQ is-
sues (i.e., securities quoted in the National Associa-
tion of Securities Dealers Automated Quotation
System) and 158 exchange-listed issues immediate-
ly prior to and subsequent to non-initial public of-
ferings of common stock conducted from May 1,
1986 to May 31, 1987 and priced at $5 or more.

The NASD Study aiso examined equity audit
trail data for NASDAQ/NMS securities (i.e.,
NASDAQ securities designated as national market
system securities under Rule 11Aa2-1 under the Ex-
change Act, 17 CFR 240.11Aa2-1), and National
Securities Clearing Corporation (NSCC) clearing
short position data for many of the 194 NASDAQ
securities included in the price performance
analysis. :

The NASD Study concluded that its findings
provide evidence of unusual short selling, as well
as the possible effect of Rule 10b-6 under the Ex-
change Act, 17 CFR 240.10b-6, on the market
price of securities subject to non-initial public of-
ferings. Rule 10b-6 precludes persons participat-
ing in a distribution from bidding for or
purchasing the security to be distributed, absent an
exception to or exemption from the rule. The
NASD further concluded that the price data
reviewed are consistent with the widely held view
that a pattern exists of short selling prior to a non-
initial public offering, with covering transactions
made from offered securities.

The NASD Study, along with two other
studies it references, Barclay and Litzenberger,
"Announcement Effects of New Equity Issues and
the Use of Intraday Price Data,” and Barclay,
"Common Stock Returns Preceding Seasoned New
Equity Offerings on the New York Stock Ex-
change," are attached as exhibits to the NASD’s
comment letter dated November 2, 1987, included
in File No. S7-18-87.

15 Any prearrangement between short sellers
and those purchasing from underwriters or broker-
dealers participating in the offering would be an
"indirect” covering transaction with offered
securities and would violate the Rule. See Section
11.D. infra.

16 The Commission is adopting the Rule on a
temporary basis to give it the opportunity to
analyze, at a later date, whether the Rule is achiev-
ing its intended purpose. In this regard, the
Commission’s staff will request the NASD and the
exchanges to furnish statistical information for
non-initial public offerings conducted after adop-
tion of the Rule for an eighteen-month period.

The staff will then review this data and report to
the Commission, within twenty-four months of
adoption, whether the pricing impact the NASD
believes is indicative of short selling persists and
whether any new pricing impacis are observed. At
that time, the Commission may revisit Rule 10b-
21(T), including whether the Rule should continue
to apply to exchange-traded securities.

7' 1972, the Commission published a staff
opinion that addressed short selling activities prior
to a public offering. Securities Exchange Act
Release No. 9824 (October 16, 1972). The release
observed that such short selling may be "disruptive
of fair and orderly markets in the securities" and,
where the short sales are intended to depress the
market price of the security so that the short posi-
tion can be covered at a lower price, the activity
would violate the anti-manipulation provisions of
the Exchange Act.

Short selling schemes of the type addressed
by Rule 10b-21(T) have been the subject of enfor-
cement actions by the Commission as violations of
the anti-manipulation provisions of the Securities
Act and the Exchange Act. E.g., J.A.B. Securities
Co., Inc., Securities Exchange Act Release No.
15948 (June 25, 1979); A.P. Montgomery & Co.,
Inc., Securities Exchange Act Release No. 10909
(July 9, 1974).

The Commission has also cautioned that "any
person intending to purchase securities in any
registered secondary offering should be on notice
that his selling short the same securities prior to
the offering may be subject to the registration re-
quirements of Section 5 of the Securities Act [15
U.S.C. 77¢], as well as other applicable statutes
and rules." Securities Exchange Act Release No.
10636 (February 11, 1974). Accord, Securities Ex-
change Act Release Nos. 11328 n.1 (April 2, 1975)
and 9824 (October 16, 1972).

18 The Commission has on other occasions
recognized the need to protect the market for of-
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fered securities from the manipulative influences
of certain market participants by adopting such
rules as Rules 10b-6 and 10b-7 under the Ex-
change Act, 17 CFR 240.10b-6 and 240.10b-7.
These rules limit bids and purchases, including
stabilizing transactions, by persons participating in
a distribution of securities to prevent their artifi-
cially conditioning the market to facilitate the dis-
tribution.

A few commentators, including the NASD in
its comment letter dated November 2, 1987, sug-
gested that Rule 10b-6, which requires distribution
participants to cease market making in the security
to be distributed two or nine business days prior to
the offering’s commencement, may also play a role
in a decline of the security’s price immediately
preceding the offering. The NASD, in its com-
ment letter dated June 2, 1988, stated that its inves-
tigation of a corporation that experienced a lower
stock price prior to an offering demonstrated that
such decline is not necessarily due to the
withdrawal of market makers for Rule 10b-6 pur-
poses, but may be due to short selling. The Com-
mission believes that adoption of Rule 10b-21(T)
will prevent price declines due to abusive short
selling activity related to the ability to cover from
the offering, independent of price effects, if any,
that may result as a consequence of Rule 10b-6.

19 gee Section IL.C. infra for a discussion of
the time period covered by the Rule.

20 11 most registered offerings, the time that
sales may be made occurs on the date of effective-
ness of the pricing amendment to the registration
statement. However, for offerings conducted pur-
suant to Rule 430A under the Securities Act, 17
CFR 230.430A, the time that sales may first be
made is on the date of pricing, which may be later
than the effective date.

Where a short position is held immediately
prior to the time of filing, and one or more sub-
sequent short sales and covering transactions
occur, it will not always be evident whether the
short sales associated with a current short position
were effected before the time of filing or sub-
sequently. Under these circumstances, it is in-
tended that holders of short positions prior to the
time of filing may cover, with offered shares pur-
chased from a broker or dealer participating in an
offering, the lesser of the short position that ex-

isted immediately prior to the filing time or the
smallest short position held subsequent to that
time. Cf. Letter regarding Bernard H. Raouls, Jr.,
[1985-1986 Transfer Binder] Fed.Sec.L.Rep.
(CCH) (78,144, at 76,637 (June 7, 1985).

21 previous versions of the Rule included an
exemption for bona fide market makers, exchange
specialists, odd-lot dealers, and bona fide ar-
bitrageurs. See note 6 supra.

22 15 11.S.C. 78t(b). Section 20(b) provides:

It shall be untawful for any person, directly

or indirectly, to do any act or thing which it

would be unlawful for such person to do
under the provisions of this title or any rule
or regulation thereunder through or by means
of any other person.

Although Section 20 is entitled "Liabilities of
Controlling Persons," paragraph (b) is not limited
to situations involving persons in control relation-
ships.

23 See note 15 supra.

24 Trading volume in a security subject to an
offering may be greater than usual on the
offering’s effective date, indicating that a sig-
nificant number of shares sold in the public offer-
ing have entered the secondary market. Customers
of the distribution participants may have pur-
chased in the offering and have decided to sell
shortly thereafter. Moreover, certain distribution
participants may resume market making as soon as
the distribution is completed. However, a person
with a short position is not required by the Rule to
inquire whether any covering purchases he makes
in the secondary market (e.g., from a market
maker who had participated in the distribution) in-
clude shares that had been acquired in the offering.

25 17 CFR 230.415.
26 .
See Section I1.C. supra.
27 17 CFR 240.10a-1.
28 See note 16 supra.

2 One commentator suggested adding to the
Rule a prohibition on covering purchases made




from an issuer to prevent manipulative short sell- Rule should be extended to rights offerings, shelf

ing in connection with rights offerings. The Com- offerings, and best efforts offerings.
mission is not aware of this type of abuse

occurring in rights offerings and is therefore not 30 55 FR at 19888.

adopting the suggested change. The Commission

will, however, continue to review whether the 3115 U.s.C. 78W(a)(2).
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BACKGROUND AND EXPLANATION

On August 8, the SEC approved changes to
Part II of Schedule D to the NASD By-Laws re-
quiring NASDAQ companies to notify the NASD
of material news announcements prior to their
release to the public. The NASD recommends that
issuers notify the NASD of material news at least
10 minutes in advance.

Another provision of the rule requires
NASDAQ issuers to provide full and prompt
responses to all requests for information by the
NASD.

Compliance with this new requirement
may affect a company’s continued NASDAQ
qualification status.

The rule change also eliminates the previous
requirement that information released after 5 p.m.,
Eastern Time, be reported by 9 a.m., Eastern Time,
the following day. The NASD Market Surveillance

Section now has the ability to receive information
24 hours a day. In addition, oral notification must
be confirmed promptly in writing.

The purpose of this rule is to assist in main-
taining a stable and orderly market for NASDAQ
securities. One of the methods used by the NASD
to accomplish this is the institution of NASDAQ
trading halts. A trading halt benefits current and
potential shareholders by halting trading in the
NASDAQ System until there has been an oppor-
tunity for the information to be disseminated to the
public. This decreases the possibility of some in-
vestors acting on information known to them but
not known to others.

A trading halt normally lasts about 30
minutes after the appearance of the news on the
wire services, but it may last longer if a determina-
tion is made that the news has not been adequately
disseminated. A trading halt provides the public
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with an opportunity to evaluate the information
and consider it in making investment decisions.
Upon receipt of the information from the com-
pany, the NASD, after consultation with the com-
pany, will immediately evaluate the information,
estimate its potential impact on the market, and
determine whether a trading halt in the security is
appropriate.

EXCERPTS FROM THE RULE LANGUAGE

Schedule D requires NASDAQ companies to
disclose promptly to the public through the press
any material information that may affect the value
of their securities or influence investors’ decisions,
and that NASDAQ companies notify the NASD of
the release of any such information prior to its
release to the public through the press. The Board
of Governors recommends that NASDAQ com-
panies provide such notification at least 10
minutes before such release.
Schedule D, Part IT, Section 1(c)(13)

The issuer shall make prompt disclosure to
the public through the press of any matcrial infor-

mation that may affect the value of its securities or

PRPR —~am o o [UN- g

influence investors’ decisions and shall, prior to
the release of the information, provide notice of
such disclosure to the NASD Market Surveillance
Section. The issuer shall provide full and prompt
responses to all requests for information by the
NASD.

Section 2(e)(14)

The issuer shall make prompt disclosure to
the public in the United States through internation-
al wire services or similar disclosure media of any
material information that may affect the value of
its securities or influence investors’ decisions and
shall, prior to the release of the information,
provide notice of such disclosure to the NASD
Market Surveillance Section. The issuer shall
provide full and prompt responses to all requests
for information by the NASD.

Section 5(b)(2)

Notification shall be provided directly to the
NASD Market Surveillance Section by telephone.
Information communicated orally by authorized
representatives of a NASDAQ issuer should be
confirmed promptly in writing.

ADVANTAGES OF RULE CHANGE
At its June 29 meeting, the NASD Corporate
Advisory Board (CAB) considered the material

news matter and concluded that the rule would be
in the best interest of the investing public. The
CAB is composed of 15 NASDAQ company repre-
sentatives who advise the NASD Board of Gover-
nors on matters of interest to issuers.

This rule will aid the NASD in facilitating the
recent changes mandating the use of its Small
Order Execution System for transactions in
NASDAQ/NMS securities. By requiring issuers to
notify the NASD of material news releases prior to
notification to the press, the NASD will be better
able to keep market participants informed.
event that a trading halt would be an
appropriate response to the news, prior notification
will give the NASD an opportunity to make such a
judgment and order a trading halt before the news
becomes public.

WHAT IS MATERIAL NEWS?

Material information that might reasonably
be expected to affect the value of a company’s
securities or influence investors’ decisions would
include information regarding corporate events of
an unusual and nonrecurring nature.

The NASD developed the following list of
events, which is not exhaustive, to help determine
whether information is material. Not all develop-
ments in these areas would warrant a trading halt.
g A merger, acquisition, or joint venture.

A stock split or stock dividend.

g Unusual earnings or dividends.

The acquisition or loss of a significant con-
tract.

A significant new product or discovery.

A change in control or a significant change
in management.

A call for redemption of securities.

The public or private sale of a significant
amount of additional securities.

The purchase or sale of a significant asset.
A significant change in capital investment
plans.

A significant labor dispute.

Establishment of a program to purchase a
company’s own shares.

@ A tender offer for another company’s
securities.

An event requiring the filing of a current
report under the Securities Exchange Act.

In the
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IMPORTANT MAIL VOTE
Subject: Proposed Amendment Regarding Filing of Advertising and Sales Literature for
Investment Company Securities; Deadline for Voting: October 3, 1988

EXECUTIVE SUMMARY

" The NASD mvrtes members to vote on; ,Department wrthrn 10 days of frrst use or*
~a proposed amendment to Article 11, Sec-; ,pubhcatron Currently, the rule requrresw
tion 35 of the NASD Rules of Fair Practrce - _members that are investment company un-

The amendment would requrre adver-  derwriters to file advertising and sales
tising and sales literature for registered hterature ‘concerning such companies.
investment company securities to be filed by ~  The proposed amendment would ex-
members = with  the NASD Advertlsmg \tend this requnrement to afl NASD members.

BACKGROUND statements of material facts or is otherwise false or
Article ITI, Section 35 of the NASD Rules of ~ misleading.
Fair Practice regulates members’ communications Article III, Section 35 currently requires a
with the public. It requires that all such com- member to file all advertisements with the NASD
munications be based on principles of fair dealing Advertising Department for review 10 days prior
and good faith and that they provide a sound basis ~ to use for one year, commencing with the

for evaluating the facts regarding any securities of- ~ member’s initial advertisement. Under certain cir-

fered by members. cumstances, an NASD District Business Conduct

_ Material facts and qualifications may not be Committee may also require a member to file ad-
omitted if, in the context of material presented, the ~ Vvertising and/or sales literature with the Advertis-
omission would make the communication mislead-  ing Department at least 10 days prior to first use.
ing. Exaggerated or misleading statements are All members are subject to routine spot-checks of
prohibited, and members may not publish or dis- their advertising and sales literature.
tribute any public communication that the member Members must also file advertising and sales
knows or has reason to know contains any untrue literature pertaining to direct participation
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programs within 10 days of first use, and certain
options materials must be filed 10 days prior to
first use. Also, advertising and sales literature con-
cerning registered investment company securities
must be filed within 10 days of first use by mem-
bers that are underwriters of such companies.

During the past two years, attention has been
focused on problems with mutual fund advertising,
particularly income fund advertising. The
Securities and Exchange Commission (SEC)
recently adopted extensive rule amendments
governing the presentation of investment company
performance (See SEC Release Nos. 33-6753; IC-
16245). The NASD Board of Governors also ad-
dressed these concerns in Notice to Members
86-41 regarding the presentation of investment
companies’ yield quotations.

One of the Board’s concerns was that the
problems were not limited to material prepared by
investment company underwriters but were also
common in material prepared by dealers. The
Board noted that the majority of complaints
received by the NASD about investment company
communications related to material prepared by
dealers. Much of the material was written and
published by individual representatives or branch
managers and reflected a lack of knowledge or ob-
servance of SEC and NASD Rules.

In addition, numerous violations resulted
from a dealer inappropriately revising an advertise-
ment that was prepared by the underwriter or using
the material long after the information contained
therein was current. The NASD has referred such
practices to the appropriate District Business Con-
duct Committee.

The Board of Governors notes that the under-
writer or distributor of a fund bears the respon-
sibility to disseminate literature to dealers that has
been filed with the NASD and that complies with
applicable regulations. The Board is of the opinion
that underwriters supplying non-complying
material should be referred to the appropriate Dis-
trict Business Conduct Committee for possible dis-
ciplinary action. Nevertheless, the Board
recognizes that a large number of problems are
created after the material is distributed to dealers,
or when dealers prepare the material themselves.

Therefore, the Board of Governors has ap-
proved the proposed amendment to Article III, Sec-
tion 35(c)(1) of the NASD Rules of Fair Practice
and the amendment is now being submitted for
membership approval. Prior to becoming effective,

the rule change must also be approved by the
Securities and Exchange Commission.

COMMENTS RECEIVED

The proposed amendment to Article III, Sec-
tion 35(c)(1) of the NASD Rules of Fair Practice
was published for comment in NASD Notice to
Members 88-20 dated March 14, 1988. The NASD
received 34 comments on the proposed amend-
ment. Of these, 16 commentators were generally in
favor of the proposed amendment and 16 were
generally opposed. Two commented only on
proposed procedures.

The most frequent comment made both for
and against the proposal was the concern that
filings would be duplicated because it would be
difficult to ascertain whether a piece had been
filed previously by the underwriter.

Additionally, it was noted that the proposed
amendment did not clearly state the necessity to
refile any communication supplied by the under-
writer if the dealer has changed the communica-
tion in any way. It was aiso pointed out that the
proposed language exempted from filing only
material already filed by “the underwriter or dis-
tributor . . . or by another member firm." Since the
material may be filed by an entity other than an
NASD member for subsequent use by NASD mem-
bers, the proposed language was considered too
restrictive.

To deal with these concerns, the Investment
Companies Committee recommended that the last
sentence of the proposed amendment be further
amended as follows:

"Members are not required to file advertising
and sales literature which have previously been
filed [by the underwriter or distributor of the
securities or by another member] and which are
used without change."”

NOTE: New language underlined; deleted lan-
guage in brackets.

The Board of Governors approved the recom-
mendation of the Investment Companies Commit-
tee.

* k k k &

The Board of Governors believes that the
amendment to Article III, Section 35 of the NASD
Rules of Fair Practice is necessary and appropriate
and recommends that members vote their approval.
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Please mark the enclosed ballot according to
your convictions and return it in the enclosed,
stamped envelope to "The Corporation Trust Com-
pany."

Ballots must be postmarked no later than Oc-
tober 3, 1988.

Questions concerning this notice may be
directed to R. Clark Hooper, NASD Advertising
Department, at (202) 728-8330.

PROPOSED AMENDMENT TO
ARTICLE III, SECTION 35 OF THE
NASD RULES OF FAIR PRACTICE

NOTE: New language is underlined; deleted lan-
guage is in brackets.

Communications with the Public
Sec. 35.

.
.

() Filing Requirements and Review Procedures

(1) Advertisements and sales literature con-
cerning registered investment companies (includ-
ing mutual funds, variable contracts and unit
investment trusts) shall be filed with the
Association’s Advertising Department within 10
days of first use or publication by any member.
[who has utilized or distributed such material in
connection with the offer or sale of such securities
issued by companies for which such member is a
principal underwriter.] Filing in advance of use is

recommended [optional]. Members are not re-

quired to file advertising and sales literature which
hava nravinnely hean filed and Whi(‘h are used

HAVE pPitvivuoldy Uil 110U ailv 120 a1k

without change.

.
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REQUEST FOR COMMENT

Subject: Proposed Amendment: Use and Disclosure of Member Names; Last Date for

Comment: October 3, 1988

- EXECUTIVE SUMMARY

*The NASD requests comment on a
proposed amendment to Article HI, Section
35 of the NASD Rules of Fair Practice that

would establish standards’ regardmg the use

and disclosure of member names-in adver-

tising, sales literature, business cards. and

letterhead ;

- The proposed amendment reﬂects the
'NASD's concern that members of the public
may be confused by advertising or sales
literature that either fails to refer to an
NASD member firm by its reg:stered name,
or includes unclear references to both
NASD member furms and entmes that are

" public.

not NASD mambers. Unless tha idantity of,
* and the products offered by an NASD mem-.
- ber firm are made clear in such advertismg'

or sales hterature, the public may be con--
fused or misled as to which entity dees, in’
fact, offer securities. '

‘The proposed amendment seeks to ad-'

‘dress this problem by establishing both
general and specific standards goveming
the manner in which-member names must

be dtsciosed in kcommumcattons with thej

The text of the amendment fo!!owe this
notice.

BACKGROUND AND SUMMARY OF
AMENDMENT

Article III, Section 35 of the NASD Rules of

Fair Practice governs members’ communications
with the public. Among the standards set forth in
the rules are requirements that all advertising and
sales literature contain the name of the NASD
member and that no material fact be omitted if the
omission would cause the communication to be
misleading.

In recent years, non-member entities, such as
financial planners, insurance companies, banks,
and thrift institutions, have increasingly become in
volved in the securities field. As a consequence,
the names of both NASD member firms-and non-
member entities often appear in a single advertise-
ment or item of sales literature. Sometimes,
advertising and sales literature that have included
the names of both member and non-member en-
tities have done so in ways that made it difficult




for the public to identify which entity was actually
offering securities. Similar problems have arisen
when an individual who is affiliated with member
and non-member entities is named in public com-
munications, but the nature of the individual’s
relationships with named member and nonmember
entities is left unclear.

A related problem that has also developed
during recent years stems from some members’ use
in advertising and other public communications of
fictitious names Of yariations upon member names.
Once again, this practice can make it difficult for
the public to identify the NASD member with
which it is dealing.

The recurrent problems in this area can be
divided into five broad categories. Generally speak-
ing, problems of public confusion have tended to
occur when: (1) NASD members conduct business
under a fictional "doing business as" (DBA) name
rather than the name set forth on their Forms BD;
(2) members use "generic" names that are based
upon the firm name {0 promote certain areas of the
firm’s business; (3) the term ndivision of" is used
to distinguish those divisions of the member that
conduct specialized businesses; (4) members per-
mit certain firms, primarily financial planning
firms, to use in advertising the phrases such as "ser-
vice of" or "securities offered through,” followed
by the name of the NASD member; or (5) mem-
bers use confusing or misleading business cards
and letterhead that incorporate one or more of the
foregoing characteristics.

GENERAL STANDARDS

To address these problem areas, the proposed
amendment sets forth general standards that would
apply to any business card, letterhead, or other
communication used in the promotion of a
member’s securities business. These general stand-
ards would require, among other things, that the
names of NASD members be disclosed as
prominently as any non-member entities named in
communications; that when multiple entities are
named in one communication, the nature of the
relationships among the named entities and the
products offered by each entity be made clear; that
when an individual and multiple entities are named
in one communication, the nature of the
individual’s relationship with each entity be clearly
identified. The proposed general standards would
also prohibit individuals from including in com-
munications references to non-existent degrees or

" ———
————_——_—'

designations, or the use of bona fide degreesor
designations in a misleading manner.
SPECIFIC STANDARDS

In addition to such general standards, the
proposed amendment sets forth a number of
specific standards that would apply to advertising
and other commercial communications with the
public. The specific guidelines seek to address
four recurring problems that have been seen in ad-
vertising and sales literature.

Fictional Names. Under these specific
guidelines, members would be permitted voluntari-
ly to use fictional, or DBA, designations only
when the DBA name has been filed with the
NASD and the SEC on the Form BD, and when it
was the only name under which the member con-
ducts business. In cases in which a state or other
regulatory authority requircs a member to use a
DBA (e.g., because the member’s NASD-approved
name was deemed too similar to that of another
corporation registered in the state), the amendment
would permit the member to use the DBA only in
the jurisdiction that requires its use. With respect
to required use of DBA names, the proposed
amendment would also require that, whenever pos-
sible, the member use the same DBA name in
every jurisdiction that requires the use of aDBA.
The proposed amendment would further require,
with respectto a required DBA, that members
clearly disclose in any communication both the
name of the member as set forth on the Form BD
and the fact that the firm is using a DBA designa-
tion in the particular state or jurisdiction.

Generic Names. As to the use of generic
names to promote certain areas of a member firm’s
business, the amendment would permit an NASD
member to use an altered version of the firm name
only when the generic name is a derivative of the
name of the member, the member name is dis-
closed as prominently as the generic name, and the
relationship between the member and the generic
entity is made clear.

»Division of" Designations. With respect to
the use of "division of" and similar designations,
the amendment would permit members to desig-
nate a portion of their businesses in this manner
only when the designation is used with respect.to a
bona fide division of the member (i.e., a division
that results from a merger or acquisition, or a func-
tional division that conducts a specialized aspect
of the member’s business). The amendment would
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prommemly s that o
division be clearly identified as a division of the
member.

"Service of" and "Securities Offered
Through." With respect to the use by financial
planners or other non-member entities of phrases
such as "service of" or "securities offered
through," followed by the name of a member firm,
the amendment would permit the use of member
names in this manner only if the name of the mem-
ber were disclosed as prominently as that of the
non-member entity, and the securities function
were clearly identified as a function of the member
rather than the financial planning or other entity
that was also named in the communication.

The NASD encourages all members and other
interested persons to comment on the proposed
amendment. Comments should be directed to:

Mr. Lynn Nellius
Secretary

National Association of Securities Dealers, Inc.
1728 ¢ eronf ?\T.\Xl

A7 AN

Washington, D.C. 20006 1506

Comments must be received no later than
October 3, 1988. Comments received by this daie
will be considered by the NASD National Busi-
ness Conduct Committee and NASD Board of
Governors. Any changes to the NASD Rules of
Fair Practice that are approved by the Board must
be voted upon by the membership and thereafter
filed with and approved by the Securities and Ex-
change Commission before becoming effective.

Questions concerning this notice can be
directed to R. Clark Hooper, Director, NASD Ad-
vertising Department, at (202) 728-8330 or Anne
H. Wright, NASD Office of General Counsel, at
(202) 728-8815.

AMENDMENT TO ARTICLE III,
SECTION 35 OF THE NASD RULES OF
FAIR PRACTICE

NOTE: New language is underlined.
COMMUNICATIONS WITH THE PUBLIC

Sec. 35.

A% |»

s Name
In addition to the provisions of subsection (.
of this Section, members’ public communications
shall conform to the following provisions con-
cerning the use and disclosure of the member’s

name:

(1) General Standards

(A) Any business card, letterhead or other
communication used in the promotion of a
member’s securities business must clearly
and prominently set forth the name of the
NASD member.

(B) The name of the NASD member firm
shall be in type size at least as prominent as
that used for any other entity named in the
communication.

(C) If more than one entity is named in the
communication, any relationship among the

chnll l
entities shall be clear.

A
nOWEVEr, if thercisr

direct relationship, the communication shall

amond Semm Ty $lads thhmoe

110t ixuply that there is one.

s T

(D) 11 an lH(llVlUUdl lb ndmcu in [ﬂe com-
munication, the nature of the affiliation or
relationship of the individual with each entit
shall be made clear.

(E) Individuals shall not create or award to
themselves non-existent degrees or designa-
tions or use bona fide designations in a mis-
leading manner.

(F) If products or services are offered by
companies identified in the communication,
there shall be no confusion as to which entity
is offering which products and/or services.
Securities products and services shall be
clearly identified as being offered by the
registered broker/dealer.

(G) If the communication identifies a single
company, the communication shall not be
used in a manner which implies the offering
of a product or service not available from the
company named (e.g., an insurance agency
business card should not accompany an offer
of securities).
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(H) The positioning of disclosures can create
confusion even if the disclosures or referen-

ces are entirely accurate. To avoid confusion,

a reference to an affiliation (e.g., registered
representative), shall not be placed in
proximity to the wrong entity.

(I) Any references to memberships, (e.g.,
NASD, SIPC, etc.) shall be clearly identified
as belonging to the entity that is the actual
member of the organization.

(2) Specific Standards

In addition to the foregoing general standards,
the following specific standards apply:

(A) Doing Business As: An NASD member
may conduct business under a fictional name
provided the following conditions are met:

@ Non-Required Fictional Name: A
member may voluntarily conduct its busi-

hess under a fictional name provided that
the name has been filed with the NASD
and the SEC, all business is conducted
under that name and it is the only name

by which the firm is recognized.

(ii) Required Fictional Name: If a state
or other regulatory authority requires a

member to use a fictional name, the fol-
lowing conditions shall be met:

» The fictional name shall be used to
conduct business only within the state
or jurisdiction requiring its use.

« If more than one state or jurisdiction
requires a firm to use a fictional name,
the same name shall be used in each,
wherever possible.

« Any communication, including busi-
ness cards and letterhead, shall dis-
close the name of the member and the
fact that the firm is doing business in
that state or jurisdiction under the fic-
tional name, uniess the regulatory
authority prohibits such disclosure.

(B) Generic Names: An NASD member may

Y

—_—_—_

use altered versions of the firm name to
promote certain areas of the firmm'’s business
or as an "umbrella" tag line to promote name
recognition, provided the following condi-

tions are met.

(i) The generic name shall be a derivative
of the name of the member.

(ii)The name of the member shall be
prominently disclosed as prominently as
the generic name.

(iii) The relationship between the entities
named shall be made clear.

(C) "Division of": An NASD member firm
may designate an aspect of its business as a
division of the firm, provided that the follow-
ing conditions are met:

(i) The designation shall only be used by
a bona fide division of the member. This
shall include:

+a functional division that will con-
duct one specialized aspect of the
firm’s business.

(ii) The name of the member shall be dis-
closed as prominently as the name of the
division.

(iii) The division shall be clearly iden-
tified as a division of the member firm.

(D) "Service of": An NASD member firm
may identify its brokerage service being of-
fered through other institutions as 2 service
of the member, provided that the following
conditions are met:

(i) The name of the member shall be dis-
closed as prominently as the name of the
service.

(ii) The service shall be clearly identified
as a service of the member firm.
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Number 88 - 66

Suggested Routing:*

__SeniorManagement __Institutional _ Mutual Fund __Research

__Corporate Finance __Internal Audit v/ Operations __Syndicate

__Government __Legal & Compliance ptions zIrading
Securities _ Municipal v/ Registration Training

*These are suggested departments only. Others may be appropriate for your firm.

Subject: Test Center Change for Houston Series 7 Exam in September

Qolnc T tmct coacoimit 1 ot ~ hna

Series 7 test session in Houston will be hel
Houston Airport Marriott Hotel
Intercontinenial Airport
18700 Kennedy Boulevard
Houston, Texas 77032

Please note that the September 17, 1988
A

o+

o
a

to the intercontinen-
ted within the Inter-

Aciiiil 30 2205

Candidates are to report
tal hallranm The hatal ic 1o oca

LAL UALLIVUUILLIL., Rilw 11V A0 AVWw

continental A1rp0n
Free p&h\ulé is availablc

tower parking lot, which is djacent 0
continental Ballroom.

1~
JLo3 lu
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_ Number 88 - 67 |
‘S)ggested Routing:*
o/ Senior Management  __Institutional _ Mutual Fund __Research
__Corporate Finance ternal Audit /Operations __Syndicate
__Government ¢/ Legal & Compliance ptions __Trading
Securities __Municipal o/ Registration __Training

“These are suggested departments only. Others may be appropriate for your firm.

Subject: Obligation to Provide Accurate Information on Forms U-4 and U-5 and to Research

Potential Employee’s Background

[ =g
vE N 'T!"E sl I'A

RARWVY
The NASD reminds members that
F acﬁna

NASD By-Laws and Rules of tice
require that complete and accurate infor-
‘mation be provided on Forms U-4 and U-5
and that members are responsible for in-
vestigating a potential employee’s back-

ground prior to hiring such person.

BACKGROUND

The NASD Board of Governors, in im-
plementing the recommendations of the
Regulatory Review Task Force, has determined -
that it is appropriate to re-emphasize the NASD’s
policy with respect to complete and accurate dis-
closure on Forms U-4 and U-5 and with respect to
a member’s obligation to adequately research the
background of its potential employees.

Complete and Accurate Forms U-4 and U-5
Associated persons of NASD members have
an obligation to provide complete and accurate in-
formation on any Uniform Application for
Securities Industry Registration or Transfer

("Form U-4") that is to be filed with the NASD. Ar-

ticle IV, Section 2(a)(3) of the By-Laws, which re-
lates to registered representatives and associated
persons, together with the instructions to Form

73

U-4, clearly require that complete and accurate in-
formation be provided on this Form. In addition,

Item 1 on page 4 of the Form U-4 requires each ap-
plicant for registration with the NASD to swear or
affirm that the applicant has read and understood
the items and instructions on the form and that the
applicant’s answers (including attachments) are
true and complete to the best of the applicant’s
knowledge.

Member firms are also required to file com-
plete and accurate information on any Uniform Ter-
mination Notice for Securities Industry
Registration ("Form U-5") that is required to be
filed with the NASD. Article IV, Section 3 of the
By-Laws requires that a member firm file Form U-
5 promptly, but not later than 30 calendar days
after terminating a registered person. ltems 13-15
on Form U-5 ask for information concemning ap-
parent misconduct by a person while associated
with the firm submitting the Form U-5. A "yes”
answer to Items 13-15 must be accompanied by a
detailed explanation of the apparent misconduct.
Failure to provide accurate answers o Items 13-15

may deprive the NASD of its ability to detect viola- .-

tions and subsequently sanction persons for viola-
tions of the NASD's rules and other applicable
federal statutes and regulations. Failure to pravide. .
this information may also subject members of the
investing public to repeated misconduct and may
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A wa

hmng dec1s1ons

The NASD would also point out that mem-
bers and their associated persons may be subject to
administrative, civil, and even criminal penalties
for failing to provide complete and accurate infor-
mation on Forms U-4 and U-S5.

Researchung a Potential Employee’s
Background
Member firms have an obligation to thorough-
ly research a potential employee’s background

e . . .
before hiring such person. Article III, Section

27(e) of the Rules of Fair Practice provides that
"{e]ach member shall have the responsibility and
duty to ascertain by investigation the good charac-

ter, business repute, qualnﬂ\.auuua and .my\...\.nce

of any person prior to making such a certification

ation of such person for registration

nlic
association." The last section of Form U-
4 on page 4 also requires that the member firm cer
tify that the member has communicated with all of
the applicant’s previous employers for the past
three years and has taken appropriate steps to
verify the items and attachments contained in the
Form U-4. The NASD has brought disciplinary ac-
tions against member firms who have failed to
properly research.a potential employee’s back-
ground prior to hiring such person. Members are
reminded that thcy may use the Firm Access Qucry
Systems (FAQS) or may file an information re-
quest through NASD Disclosure Program in order
to comply with the investigation requirement.
Questions concerning this notice may be

directed to Craig L. Landauer, Senior Attomey, Of

fice of General Counsel, at (202) 728-8291.
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_ Number 88 - 68
uggested Routing:*
/Senior Management  __ Institutional _Mutual Fund __Research
__Corporate Finance ternal Audit +/Operations __Syndicate
__Government v Legal & Compliance ptions _ Trading
Securities _ Municipal egistration __Training

*These are suggested departments only. Others may be appropriate for your fim.

REQUEST FOR COMMENT

Subject: Proposed Amendment Re Providing Terminated Empioyee with Form U-5 and
Obtaining Prior Form U-5 for Potential Employees; Comment by October 1, 1988

EXECUTIVE SUMMARY

The NASD requests comment

‘};proposed amendments to Article 1V, Sectron‘ f
3 ofthe NASD By- -Laws and Article 1il, Sec-
“tion 27 of the Rules of Falr Practice. These ‘

iamendments would requrre NASD members

-to provrde a copy of the Form U-5 to per-

' ,sons who termrnate or are termmated by the

: “{member Members would provrde the Form
~U-5 concurrently with the filing of the Form
U-5 with the NASD. Further, each NASD ,
member seekmg to associate a person in a
~'regrstered capacrty would be requrred to ob-
‘ytam the most recent Form U-5 from any
B person seekrng employment

BACKGROUND AND ANALYSIS

The NASD Board of Governors, in im-
plementing the recommendations of the
Regulatory Review Task Force, has determined
that a member submitting to the NASD a Uniform
Termination Notice of Securities Industry Registra-
tion (Form U-5), pursuant to Article IV, Section 3
of the By-Laws, should provide a copy to the ter-
minated employee.

Further, the Board of Governors has deter-
mined that it is appropriate to require NASD mem-
bers who employ persons previously registered
with an NASD member to obtain a copy of the
Form U-5 (and any amendments thereto) filed by
the person’s most recent employer. The Board

believes that, by making the Form U-5 available in
this manner, members will be better able to meet
their obligation under Article III, Section 27(e) of
the Rules of Fair Practice to adequately investigate
the background of potential employees.

Article III, Section 27(e) requires that "each
member shall have the responsibility and duty to
ascertain by investigation the good character, busi-
ness repute, qualifications and experience of any
person prior to making such a certification in the
application of such person for registration with
this association.” Members are not required to ob-
tain the Form U-5 for the most recent employment
with an NASD member.

The NASD believes, however, that the cir-




cumstances of a termination, as disclosed on the
Form U-5, may well be relevant to the hiring
decision and that this information should be readi-
ly available to any NASD member for that pur-
pose. This information is particularly pertinent in
the situation where the person was terminated for
cause or where affirmative answers have been
provided to Items 13-15 of the Form U-5 regarding
possible rule violations during the period of
employment. As part of the hiring process, mem-
bers should be allowed to compare the Form U-5
with any statements made by the potential
employee regarding the termination. The proposed
amendments would establish the requirement to ob-
tain the Form U-5, set forth timeliness standards
for compliance, and provide for obtaining the

Fnarm TT7_€ thranioh FANOCQ far BANC cnhaorrihare nr
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from the prospective employee for firms that do
not subscribe to FAQS.

The present Article IV, Section 3 of the
NASD By-Laws does not require NASD members
to give terminated employees a copy of the Form
U-5 filed with the NASD. The NASD believes that
the policy of providing broader access to the infor-
mation on the Form U-5 requires that terminated
persons be given the Form U-5 so they can verify
the accuracy and completeness of the repre-
sentations in the form. The terminated individual
can then take appropriate steps to have this infor-
mation changed or corrected as necessary and can
express any disagreement with the Form U-5 to his
or her subsequent NASD member employer. The
proposed amendments would establish this require-
ment. In addition, the amendments would codify
the requirement that an amendment to the Form U-
5 be filed if later-discovered information causes
any statements in the form to be inaccurate or in-
complete.

The NASD also invites comments on whether
it would be appropriate for the NASD to require
that an NASD member, upon request by the hiring
member, provide a copy of the Form U-5 directly
to the hiring member, rather than through FAQS or
the employee.

The NASD encourages all members and other
interested persons to comment on the proposed
amendments. Comments should be received no
later than October 1, 1988 and should be sent to:

Mr. Lynn Nellius, Secretary
National Association of Securities Dealers, Inc.
1735 K Street, N.W.
Washington, D.C. 20006-1506

Questions concerning this notice may be
directed to Craig L. Landauer, NASD Office of
General Counsel, at 202-728-8287.

PROPOSED AMENDMENTS TO
ARTICLE 1V, SECTION 3 OF
NASD BY-LAWS AND ARTICLE I1I,
SECTION 27 OF THE
RULES OF FAIR PRACTICE.

(Note: New language is underlined.)

NASD BY-LAWS
ARTICLE 1V
REGISTERED REPRESENTATIVES AND
ASSOCTATED PERSONS

Notification by Member to Corporation and
Associated Person of Termination; Amendments
to Notification.

Sec. 3(a). Following the termination of
the association with a member of a person who is
registered with it, such member shall promptly, but
in no event later than thirty (30) calendar days after
such termination, give written notice to the Associa-
tion on a form designated by the Board of Gover-
nors of the termination of such association, and
concurrently shall provide to the person whose as-
sociation has been terminated a copy of said notice
as filed with the Association. A member who does
not submit such notification in writing, or provide a
copy thereof to the person whose association has
been terminated, within the time period prescribed
shall be assessed a late filing fee as specified by the
Board of Governors. Termination of registration of
such person associated with a member shall not
take effect so long as any complaint or action is
pending against a member and to which complaint
or action such person associated with a member is
also a respondent, or so long as any complaint or
action is pending against such person individually
or so long as any examination of the member or per-
son associated with such member is in process. The
Corporation, however, may in its discretion declare
the termination effective at any time.

(b) The member shall notify the Associa-
tion in writing by means of an amendment to the
notice filed pursuant to paragraph (a) above in the
event that the member learns of facts or circumstan-
ces causing any information set forth in said notice
to become inaccurate or incomplete. Such amend-
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person whose assomauon w1th the member has
been terminated not later than thirty (30) calendar
days after the member learns of the facts and cir-
cumstances giving risc to the amendment.

RULES OF FAIR PRACTICE
ARTICLE III, SECTION 27
SUPERVISION

Qualifications investigated.

Sec. 27(e) Each member shall have the
responsibility and duty to ascertain by investigation
the good character, business repute, qualifications
and experience of any person prior to making such
a certification in the application of such person for
registration with this Association. Where ap-
plicable, each member shall obtain from the Firm
Access Query System (FAQS) or shall request and

ahtain fram the annlicant for regicstration a copy of
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sociation by such person’s most recent previous
NASD member employer, together with any amend-
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tion for registration if such application is filed

more than thirty (30) days following the termina-
tion of the applicant’s most recent employment
with an NASD member or (ii) not more than sixty
(60) days following such termination if the applica-
tion is filed less than thirty (30) days after the ter-
mination.

Where the member obtains a copy of the
Form U-5 from the applicant for registration, the
member shall request the Form U-5 (i) prior to the
filing of the application if such application is filed
more than thirty (30) days following the termina-
tion of the applicant’s most recent employment
with an NASD member or (ii) not more than sixty
(60) days following such termination if the applica-
tion is filed less than thirty (30) days after the ter-
mination. Any applicant for registration who
receives a request for a copy of his or her Form U-
5 from a member pursuant to this paragraph shall
provide such copy to the member within two (2)
business days of the request if the Form U-5 has
been provided to such person by his or her former
employer. If the former employer has failed to
provide the Form U-5 to the applicant for registra-
tion, such person shall promptly obtain the Form U-
5 and shall provide it to the requesting member
within two (2) business days of receipt thereof.
Any subsequent aniendments to a Form U-5

ments thereto that may have been filed pursuant to
Article IV, Section 3(b) of the Association’s By-
Laws.

Where the member utilizes FAQS 10
comply with this paragraph, the Form U-5 shall be
obtained (i) prior to the submission of the applica-

received by the applicant shall be promptly
provided to the requesting member.

A member receiving a Form U-5 pur-
suant to the foregoing paragraphs shall review the
Form U-5 and any amendments thereto and shall
take such action as may be deemed appropriate.
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Number 88 - 69
‘S}ggested Routing:*

Senior Management __Institutional _ Mutual Fund _ Besearch
+/Corporate Finance ternal Audit _ Operations yndicate
__Government v Legal & Compliance __Options v Trading

Securities _Municipal __Registration __Training
*These are suggested departments only. Others may be appropriate for your firm.

Subject: Documentation for Excused Withdrawal Under Schedule D of By-Laws

BACKGROUND AND EXPLANATION

Part VI, Sec. 7(b) of Schedule D to the
NASD By-Laws permits excused withdrawals
based on demonstrated legal or regulatory require-
ments when supported by appropriate documenta-
tion.

In order to streamline procedures for market
makers requesting excused withdrawal for legal
reasons relating to participation in an underwriting
group for a secondary offering, the following pro-
cedure has been adopted:

A single letter furnished by the lead under-
writer, listing all participating dealers, will be ac-
cepted by NASDAQ Operations as appropriate
documentation for excused withdrawal status for
all market makers participating in that underwrit-
ing.

The letter should include: the name of the
security, the specific reason for the excused
withdrawal request, and a list of the other firms
participating in the underwriting. The letter must
be signed by an officer of the firm, with the
officer’s title indicated.

The letter should be addressed to:

NASDAQ OPERATIONS
33 Whitehall Street
New York, NY 10004

As an alternative to mailing, the letter may be
faxed to: (212) 509-5799.

The procedures described above apply to the
documentation requirement only — individual
market makers must still call NASDAQ Opera-
tions (212) 509-3640 and request the excused
withdrawal.

In the case of excused withdrawal requests
for other legal reasons, documentation should be
supplied in the format described above, with
reference to the specific securities law necessitat-
ing the withdrawal.

Please direct any questions on this notice to
Sue Kober, NASDAQ Operations, (212) 858-4439.
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Number 88 - 70

Suggested Routing:*

_ SeniorManagement __ Institutional utual Fund esearch

__Corporate Finance __Internal Audit v Operations v pyndicate

__Government 7k/‘egal & Compliance __Options v Trading
Securities unicipal __Registration __Training

“These are suggested departments only. Others may be appropriate for your firm.

Subject: Columbus Day Trade Date-Settlement Date Schedule

The schedule of trade dates/settlement dates =~ previous day, October 7, for settlement on October
below reflects the observance by the financial com- 17. Securities will not be quoted ex-dividend, and
munity of Columbus Day, Monday, October 10, settlements, marks to the market, reclamations,
1588. On this day, the NASDAQ Systcm and the buy-ins and sell-outs, as provided in the Uniform
exchange markets will be open for trading. Practice Code, will not be made and/or exercised
However, it will not be a settlement date since on October 10.
many of the nation’s leading banking institutions These settlement dates should be used by
will be closed in observance of Columbus Day. brokers, dealers, and municipal securities dealers

for purposes of clearing and settling transactions
Trade Date-Settlement Date Schedule For pursuant to the NASD Uniform Practice Code and

"Regular Way" Transactions Municipal Securities Rulemaking Board Rule G-
12 on Uniform Practice.
Trade Date Settlement Date Regulation T Date! Questions regarding the application of these
' settlement dates to a particular situation may be
September 30  October 7  October 11 directed to the NASD Uniform Practice Depart-
October 3 11 12 ment at (212) 858-4341.
4 12 13
5 13 14
6 14 17 1 pursuant to Sections 220.8(b)(1) and (4) of
7 17 18 Regulation T of the Federal Reserve Board, a broker-
10 17 19 dealer must promptly cancel or otherwise liquidate a
11 18 20 customer purchase transaction in a cash account if
full payment is not received within seven (7) busi-
NOTE: October 10, 1988 is considered a business ness days of the date of purchase or, pursuant to Sec-
day for receiving customers’ payments under tion 220.8(d)(1), apply to extend the time period
Regulation T of the Federal Reserve Board. specified. The date by which members must take
Transactions made on Monday, October 10, such action is shown in the column entitled "Regula-
will be combined with transactions made on the tion T Date."
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Number 88 - 71
Suggested Routing:*

¥/ Senior Management _ Institutional __utual Fund _\éesearch

v Corporate Finance Internal Audit ¥ Operations v Syndicate

__Government z{‘egaI & Compliance _ Options __Trading
Securities _ Municipal __Registration __Training

Subject: NASDAQ National Market System Additions as of August 19, 1988

As of August 19, 1988, the following 29 issues joined the NASDAQ National Market System, bring-
ing the total number of issues in NASDAQ/NMS to 2,923:

SOES
Entry Execution
Symbaol Company Date Level
CFED Charter Federal Savings Bank 7/29/88 500
SEMI All American Semiconductor, Inc. 8/2/88 1000
AEZNS Asiamerica Equities, Inc. 8/2/88 200
CHFC Chemical Financial Corp. 8/2/88 200
ECGI Environmental Control Group, Inc. 8/2/88 1000
HDGH Hodgson Houses, Inc. 8/2/88 200
OSBW Olympic Savings Bank 8/2/88 200
RFIN Rock Financial Corporation 8/2/88 200
TOPT Tele-Optics, Inc. 8/2/88 500
TOPTW Tele-Optics, Inc. (Wts) 8/2/88 500
UNBJV United National Bancorp (WI) 8/2/88 200
WTPR Wetterau Properties, Inc. 8/2/88 200
WSBX Washington Savings Bank, FSB (The) 8/2/88 500
GLYT Genlyte Group, Inc. 8/8/88 1000
LMAC Landmark American Corporation 8/9/88 1000
MFFC Mayflower Financial Corporation 8/9/88 200
HAMS Smithfield Companies, Inc. (The) 8/9/88 1000
KIND Kinder-Care Learning Centers, Inc. 8/11/88 1000
LICF Long Island City Financial Corporation (The)  8/11/88 1000
NERX NeoRx Corporation 8/11/88 1000
STOT Stotler Group, Inc. 8/12/88 1000
UTRX Unitronix Corporation 8/15/88 500
CODS Corporate Data Sciences, Inc. 8/16/88 1000
GULL Gull Laboratories, Inc. 8/16/88 500
ICAR Intercargo Corporation 8/16/88 1000
INTV InterVoice, Inc. 8/16/88 1000
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NMCO National Media Corporation 8/16/88
PTEC Phoenix Technology Ltd. 8/16/88
STKLF Stake Technology Ltd. 8/16/88

NASDAQ/NMS Pending Additions

1000

1000
1000

The following issues have filed for inclusion in NASDAQ/NMS upon effectiveness of their registra-
tion statements with the SEC or other appropriate regulatory authority. Their inclusion may commence

prior to the next regularly scheduled phase-in date.

Symbol Company Location

DESE DFSoutheastern, Inc. Decatur, GA
SEEBV DEKALB Genetics Corporation (Cl B) (WI) DeKalb, IL
FFFC Franklin First Financial Corp. Wilkes-Barre, PA
HPBC Home Port Bancorp, Inc. Nantucket, MA
PRIDV Pride Petroleum Services, Inc. (WI) Houston, TX

NASDAQ/NMS Symbol and/or Name Changes

SOES
Execution
Level
1000

1000

1000

1000

1000

The following changes to the list of NASDAQ/NMS securitics occurred since July 22, 1988.

New/Old Symbol New/Old Security

BFCS/BFCS Boston Five Bancorp, Inc./
Boston Five Cents Savings Bank, FSB
ABCV/VBNK Affiliated Banc Corporation/
Vanguard Savings Bank
BFBS/BFBS Brookfield Bancshares Corp./
Brookfield Federal Bank for Savings
DNFC/DNSB D&N Financial Corporation/D&N
Savings Bank, FSB
LCBIV/LBFC Landmark/Community Bancorp, Inc.
(WI)/Landmark Financial Corporation
WCBK/WCBK Workingmens Corporation/
Workingmens Co-Operative Bank
NWVI/NUCP New Visions Entertainment Corp./

New Century Entertainment Corp.
NWVIP/NUCPP New Visions Entertainment Corp. (Ser A Pfd)/

New Century Entertainment Corp. (Ser A Pfd)
SSLN/SSLN Security Savings, SLA/Security

Savings and Loan Association
DYANW/DYANW  Dyansen Corp. (12/30/88 C1 A Wts)/

Dyansen Corp. (8/3/88 C1 A Wis)
NSSB/NSSB Norwich Financial Corp./

Norwich Savings Society (The)
PTMIW/PTMIW Precision Target Marketing, Inc. (8/23/89 Wits)/

Precision Target Marketing, Inc. (8/23/88 Wts)
FRMBF/ANCEF Forum Re Group (Bermuda) Ltd./

Aneco Reinsurance Co., Ltd.
HHGP/LXXX Harris and Harris Group, Inc./

Lexington Group, Inc. (The)

Date of Change
7/28/88

8/1/88
8/1/88
8/1/88
8/1/88
8/1/88
8/4/88

8/4/88

8/4/88
8/8/88

8/11/88
8/12/88

8/15/88

8/15/88

84




MGNC/AVSN
HALL/MAYP

Symbol
SPIP
BECQE
RAGQE
CRVSQ
DMCZ
HWSI
JBIEQ
LACR
WYSE
BIWC
UCFC
DAXR
BSBK
FKYN

YN
UINC

CPCO

TR AT

Urivirn
SDSB
FRFE
MMSTW
CHFS
FEXP
GART
GCGI
INTCL
IRINE
RMTKE
SIMM
SHOSQ
USPTS
WING
SLCN
FOOD
BIGI
PHOT
MTRX
INFTA
LWIS

Questions regarding this notice should be directed to Kit Milholland, Scnior Analyst, NASDAQ
Operations, at (202) 728-8281. Questions pertaining to trade reporting rules should be directed to Leon
Bastien, Assistant Director, NASD Market Surveillance, at (202) 728-8192.

NASDAQ and NASDAQ/NMS are registered trademarks and service marks of the National Association of

Mediagenic/Activision, Inc.
Hall Financial Group, Inc./
May Petroleum, Inc.

NASDAQ/NMS Deletions

Security

SPI Pharmaceuticals, Inc.
Bercor, Inc.

Coated Sales, Inc.

Corvus Systems, Inc.
Datametrics Corp.

Healthways Systems, Inc.

J. Bildner & Sons, Inc.

Lancer Corporation

Wyse Technology

BIW Cable Systems, Inc.
UniCARE Financial Corporation
Daxor Corporation

Beverly Savings Bank

First Kentucky National Corp.
First Union Corporation

Central Pacific Corporation
Gemcralft, Inc.

Southhold Savings Bank
Freedom Federal Savings Bank
MedMaster Systems, Inc. (Wis)
Chief Automotive Systems, Inc.
Frozen Food Express Industries, Inc.
Gartner Group, Inc.

Geneve Capital Group, Inc.

Intel Corporation (8/15/88 Wts)
International Robomation/Intelligence
Ramtek Corporation

Simmons Airlines, Inc.

Southern Hospitality Corporation
USP Real Estate Investment Trust
Wings West Airlines, Inc.
Silicon Systems, Inc.

P&C Foods, Inc.

Brougher Insurance Group, Inc.
Photronics Corporation

Matrix Science Corporation

Infinity Broadcasting Corporation (C1 A)

Palmer G. Lewis Company, Inc.

Securities Dealers, Inc.

8/17/88
8/18/88

Date
7/22/88
7/26/38
7/26/38
7/26/88
7/26/88
7/26/88
7/26/88
7/26/88
7/26/88
7/27/88
7/27/88
7/29/88
8/1/38
8/1/88
8/2/88
8/2/88

QN IRQ

OJLjOU

8/2/88

Q/IQQ
0/3/00

8/5/88
8/8/88
8/9/88
8/9/88
8/9/88
8/9/838
8/9/88
8/9/88
8/9/88
8/9/88
8/10/88
8/10/88
8/11/88
8/15/88
8/16/88
8/16/88
8/18/88
8/19/88
8/19/88
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