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AFTERNOON SESSION
1:35 p.n.
EXAMINATTION (Continued)
BY MR. SIMON:

Q. Mr. Timmeny, just before the lunch break
when you were talking about your views on scienter
you made reference to the fact that -- you made
reference to the concept of recklessness, and I
don't want to try to recharacterize your testimony
but you said something about it applied in some
circumstances, or scienter could -=-

A. The scienter element would be satisfied by
recklesaness.

Q. Would be satisfied in some circumstances.
Could you tell us your understanding of when
recklessness satisfies the scienter standard for
purposes of section 10(b)?

A. Well, ! would say that recklessaness would
suffice in the absence of an intentional conduct, or
in the absence of knowledge of a specific fact.
Recklessness would suffice to establish the scienter
element, by recklessness I of course would mean a
complete diareg?td for due care. I mean that's
something that'e a shade above negligence or

whatevar. I mean we both know the legal standard
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that the courts have used with respect to
recklesgness, but some conduct, you know, refusal to
look, for example, because of an understanding that
cone might find something that one would not want to
digclose would be tantamount to recklessness.

Q. It's not clear to me now whether you are
saying that that will always suffice or that will
suffice in some circumstances, I believe were the
words you used this morning.

A, I gaid in some circumsatancesa, that's right,
because I think that recklessness is not necessarily
a standard that would be applied to every party
defendant in the litigation. For example, I mean
you are probably familiar with the Lanza V Drexel
standarqd in the Second Circuit where essentially is
the Second Circuit said we will apply the
recklessness standard to those directors who are
direct participants in a transaction as opposed to
those directors who merely function in a review
capacity with respect to a transaction. 1It's a
little bit 1like the flexible duty standard in the
Ninth Circuit in applying a recklessness standard to
the rola of various participants.

Q. Do you have a professional opinion as to

which of the defendants in this case would have 3a
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recklessneas standard applicable to them in the
circumstances of this case?

A, Do I have one, as opposed to have I been
asked to formulate one?

Q. That's éorrect-

A. I would have to say very preliminarily,.
because 1 haven't given a great deal of thought to
this point, but 1 would say that a ;ecklessness
standard would in any view be most likely
inappropriate with respect to representatives of the
participants and to the directors of the Supply
Syste; in the sense that these people would be in a
position analogous to the inactive director, you
know, the nonparticipating director in the Lanza V
Drexel sense. Lanza is L AN Z A.

Q. Is there anyone else in the case among the
defendants that you would put in th}s category?

A. There may be. I really haven't thought it
through.

Q. I take it you would not put the Supply
System in that category of comparable to an inactive
defendant?

A. Meaning a Supply System official who was
participating --

Q. I meant the Supply System, the entity,

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATTLE
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A. Well, no. I probably would put the entity

in that category.

Q. You would?
A. You could, youAcould-
Q. I guesa I wasn't asking --

A. The entity's responsibility is going to
flow from an analysis of the conduct of the
individuals who are acting on behalf of the entity.
So in some cases the entities -- you are going to
assess the entity's responsibility based on the
actions of the directors, in some cases you are
going to assess the responsibility based on the
actions of the employees, and I think there would be
a different standard applied.

Q. All right. When we are asgsessing the --
let's take the work of the finance group which we've
discussed earlier, let's assume we are trying to
gauge the liability of the Supply System as a
defendant in this case, entity defendant in this
case, based upon the conduct of Mr. Perko in his
role as a member of the finance group, in that case
I take it you would agree with me that undexr your
attempt to break the defendants into groups Mr.
Perko and the Supply Syetem would be in the group of

active participants as to whom the recklessness
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standard would apply?

A. Could apply, yves.

Q. I really wasn't asking you whether it
could apply, I guess ! was asking you whether it
would apply. And I'm not sure what distinction you
are making.

A. There would have to be a lot of other
factors analyzed before you would say that it would
apply.

Q. Give me an example of the factors that
would have to be analyzed?

A. Factuai circumstances, degree of knowledge
and that sort of thing.

Q. I'm not asking whether Mr. Perko would be
guilty of recklessness in a particular case, I'm
asking whether that would be the standard. Now are
you telling me you need to know the facts before you
know the legal standard?

A. It would help, uh-huh. 1 said a standard,
one of the standards that could apply would be
recklessness, and you are saying would apply. I say
you don't get to the would analysis, the would
determination until you are aware of more facts.

Q. Well, let's assume we are talking about

Project 4-5, we are talking about this lawsulit,
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these Official Statements, and the gharge is that
the Supply Systenm through Mr. Perko misstated a
particular fact. The question I'm asking you is
whether showing recklesaness on the part of Mr.
Perko would suffice in your professional judgment to
attach liability to the Supply System?

A. It might or it might not depending on the
facts.

Q. What facts are =--

A, I wouldn't preclude the application of the
standard, but I would have to know more about the
factual circumstance before I would say it would
apply. I wouldn't apply it in a blanket way just
because he is a participant.

a. What additional facts would you need to
know, what kinde of facts are you referring to?

A. The facts surrounding the circumstance
that's not disclosed or that's misrepresented.

Q. Let's assume that the fact that's
misrepresented is alleged to be the fact that the
existing budget for the completion of Projects 4 and
5 is understated by $2 pillion, that's the
Plaintiff'e charge, and the question I'm asking you
le whether it is your professional judgment that

recklessness on the part of Mr. Perko regarding that

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATTLE
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budget understatement would suffice to attach 10(Db)
liability to the entity by whom he is employed, the
Supply éystem?

A. It could, and then I think you would have
to get into an analysis, and I think this is really
a jury analysis, as to whether the jury felt that

what he did was a form, you know, of recklessness

that {8 sufficient to rise to the level of the
equivalent of intent, because that's what I think
recklessness is really, a substitute for intent in
the context of scienter.

Q. Let's move forward. I guess we can come
back to this later if we neéed to.

I believe we started this discussion of
your views in the course of attempting to complete
our discussion of the proceedings at the fall 1987
meeting in Seattle. Do you recall any other views
that you stated at the meeting regarding scienter or
recklessness or reliance or other 1issues in this
case that we have not discussed today?

A. Not offhand.

Q. Do you recall any comments that were made
at the meeting by any of defense counsel other than
things you've told us today?

A. Mo, not offhand.

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATTLE
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Q. And I believe you have already told me

that you were not at that meeting given either

'additional materials to review or additionmal tasks

to undertake, is that correct?

A. That's correct.

Q. What's the next thing that happened in
connection with your retention in this case after
that fall 1987 meeting?

A. I believe Mr. Cohen and Mr. Stengel,
either one or the other, possibly Mr. Kieffer, said
that they would be sending some material for me to
review, and I did receive material to review.

Q. And did they send you material?l

A. Yes;

Q. What did they send you at that time?

A. I think it was the Rule 42 material. They
were preliminary pretrial submissions of the
plaintiffs and the defendants, and ; think, I'm not
sure, at some point in here 1 believe I received,
started to receive transcripts of Mr. Buck's
testimony, Stephen Buck.

Q. Did you have any input into the selection
of materialas that were sent to you at that time?

A. If any it would have been simply in

responee to a comment that I would like to see sone
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material that spelled out the process that was gone
through by the parties in preparing the 0S8 in the
various o¢fferings.

Q. Did you review the materials that you were
sent?

A. 1 started to. It went on for some time.

1 started the review pracess.

Q. Do you recall what was the next meeting,
meeting in person you had with any defense counsel
after the fall meeting we've discussed?

A. I think we had a meeting, I had a meeting
with Mr. Stengel and Mr. Cohen with respect to a
26-B statemgnt;

MR, SIMON: Let's mark as the first
Exhibit the 26-B statement with cover letter.

A. My recollection is, too, I think at sonme
point in here, too, we -- I also received additional
0Ss. That's my recollection.

I had started out with just one in the
file and at some point the file got to be several
feet of 0Sas and whatever.

(Marked Deposition Exhibit Timmeny l.)

Q. Mr. Timmeny, take a look at what's besn
marked as Exhibit 1. WwWhen you have had a chance to

familiarize yourself with it tell me {f you've seen
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it before.

A. Yes, I have.

Q. And what is it?

A. It 19 a copy of a letter transmitting to
the Court the 26-~B statement with respect to myself
and a witness named Stanley J. Scott, and with a
copy of the expert witness designation attached.

Q. Let me focus your attention just on the
portion of the statement that relates to you, pages
1, 2, 3, 4, 5 and 6. 1l'm sorry, do we have the
supplemental statement stapled to the document that
you handed to the witness?

(Discussion off the record.)

MR. COHEN: The first one should just go
through page 77

THE WITNESS: The supplemental is attached,
you are right.

Q. I would rather break thesm up but we can
treat them as one document. Let's just treat the
first seven pages as Exhibit 1 and we will mark the
regst Exhibit 2.

Let's talk about the firat astatement to
begin with. That's what I‘'m going to refer to as
Exhibit 1 from this point forward.

(Diacusesion off the record.)

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATT( g
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(Marked Deposition Exhibit Timmeny 2.)

Q. Could you tell me when you first saw this
statement in draft or final form?

A. I first saw this statement in final form
within the last couple of days, 1 guess, in
preparation for the deposition. Sometime prior to
the meeting that 1 referred to that I had with Mr.
Cohan and Mr. Stengel with respect to a 26-B
statement, we had the meeting with respect to the
26-B statement before there was any draft,

Q. Where did the meeting take place?

A. In my office in Washington.
Q. How long d4id it last?
A. I would say a few hours, maybe a couple of

hours and then lunch thrown in, maybe three in total.
I'm not sure, really.

Q. Okay. And that was before any draft 26-8
statement was written as far as you know?

A. Before a draft -~ ag far as I know, yes.

Q. Wags one of the purposes of the meeting to
discuss the content of a 26-B statement?

A. That's right.

Q. Was that one of the purposes of the
meeting?

A. That was the only purpose of the meating
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as I recall.
Q. Do you recall any subject areas for
potential expert testimony which were discussed at

the meeting but do not appear in the statement?

A. I don't think so. I doan't think there
were any.

Q. When did you first see a draft of this
statement, if ever?

A. I saw a draft of what would amount to the
first two and a half pages of this statement. I
never saw a draft that encompassed all six pages.

Q. All right. But you did see a draft of
:what 1 would call the textual portion of the first
two and a half pages? )

A. The textual, exactly, exactly.

Q. Do you recall about when you saw it either
in relationship to the meeting or in relationship to
the date of the statement?

A. It was shortly after the meeting. I
thought, we are getting close to a deadline here
that it had to be submitted, that is my recollection,
and it was shortly after the meeting, so that put
the meeting maybe a couple of weeks pefarae the

deadline. And shortly after the meeting ! received

a copy of a draft in the mall. And I made some
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changes in it and had some reaction to it and
telephoned Mr. Stengel, I believe, and told him I

was making same changes, and then either Telexed
something back to him or sent it back overnight mail,
Federal Express, one or the other.

Q. Do you recall whether your changes were

A. I think they were.

Q. Do you recall receiving a copy of a second
drafe?

A. I'm not sure.

Q. And you testified a few minutes ago I

guegss that you didn't see the £inal until this week,
is that right?

A. That's right, that's right.

Q. Do you recall discussing your changes with
any defense counsel?

A. ! think Mr. Stengel and maybe Mr. Cohen.

Q. Tell us what you recall about the nature
of your discussion of the changes.

A. 1 can't remember much about it except that
it went to the Chemical Bank discussion on page 2 of
the exhibit, and that's why I was communicating with
Mr. Stengel, as I recall.

Q. Did a time come when you signed off

COLUMBIA REPORTING SERVICE, INC. (206)624-56886 SEATTLE
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literally or figuratively on this document?

A. I thought I had after I made whatever
changes there were and after 1 told Mr. Stengel
about the changes. My recollection was in that
process he said fine, whatever changes, you know, he
just agreed that the change would be appropriate,
and that was it.

Q. S0 you assumed the changes were going to
be made and you were -- essentially signed off at
that point?

A. That's right.

Q. When you'saw the document this week in
final form for the first time was there anything in
it that you disagrsed with or were surprised by?

A. No. |

Q. Would it be fair to say that as of
mid-November 1987 this was a fair and accurate
description of the opinions you intended to give in
this case at that time?

A. Yes, with the qualification that my review
of materials with respect to Chemical Bank was very,
very preliminary at this time. I think we had
discuseed that, I think we have discuesed that with
Mr. Stengel. In fact that may have been one of the

points we discussed. I really hadn't looked at a
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lot of things with respect to Chemical Bank, and --
although I had the opinion as noted on the exhibit
that I was expressing, I think ! expressed some
concern that I had to review more materials in
connection with that opinion.

Q. Have you reviewed additional materials in
connection with that opinion?

A. Not much.

Q. Now, moving from November 1987 to the
present can you tell me whether this remains a fair
and accurate description of the opinions you intend
to give at the trial of thigs matter?

A. . Yes.

Q. Are there additional opinions not
reflected here which you now intend to give?

A. When you say that I intend to give, I mean
as I understand the way the process works I may be
asxed for an opinion. I'm not going to volunteer
one.

Q. Let me rephrase the question. Are there
additional -- you understood when you read this in
Noveuber that it was an effort to summarize for
plaintiffs' counsel and the Court the nature of the
opinions that you were expected to give?

A Yes.

COLUMBIA REPORTING SERVICE, INC. (206)624~5886 SEATTLE
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Q. And you signed off on it?

A. Yes.

Q. S50 you had some understanding at the time
of what opinions you would be expected to give at
trial?

A. That's right.

Q. Even though you have no control over what
guestions are askéd of you?

A. That's right.

Q. And at the time you were comfortable with
it as a fair statement of those opinions?

A. That's right.

Q. Subject to the qualification that you
don't know what the attorneys are going to ask?

A. That's right.

Q. Now, based on what you know today having
done I suppose further work, having had further
meetings with defense counsel, does i; remain an

accurate statement of what you expect to testify

about in this case, or --

A, Yen.
Q. -- do we need to modify it by adding --
A. You don't need to compound the question.

Yes to the firat part of your question.

Q. There are no additional opinions you

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATTLE
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expect to testify on?

A, That's right.

Q. And there are no opinions stated in here
that you no longer intend to testify on?

a, That's right.

Q. On the first page, line 21, there is a
reference in describing your background to private
litigation. We didn't hear a lot about that this
morning. I wonder if you could elaborate on the
xinds of private litigation you have been involved
in in private practice.

A. Primarily defense of class actions,
securities class actions.

Q. Could you identify one or two of those
that, possibly the most recent ones you have been
involved in if you recall them?

A. I an involved in some in the Southearn
Dietrict of Florida, it's litigation involving an
isguer called Captain Crab, there are some five or
six actions that have been consolidated for pretrial
purposes down there.

Q. Who do you represent?

A. I represent the former chairman of the
board of Captain Crab.

Q. And your adversaries in that case are a
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A
Q.
Al

Q.

A.

Q.

A.

Qu

A.

Q.

AQ

Q.
A.

Q.

class of stock purchasers?

a formal or informal leader?

really didn't know them before the case.

clags actions you have been involved in?

the securities of a company called the Midwestern

Companies.

fi{led a motion to get out but that hasn't been ruled

upon yet to my knowledge.

Midwestern Company.

Yes.
Who represents them?
A lot of lawyers. I forget. I really =--

anybody whosa name gticks out as a leader,

No. They are mostly out of Chicago. I

Can you identify any other securities

The class actions in Kansas City involving
I think there was a plural in it.

Who do you represent there?

I don't any longer.

Who did you?

Well, I shouldn't say I don't. I mean, I

I represented the former president of the

And you filed a motion to withdraw?
Yes.

On what baglis?

MR. COHEN: Is that somethling you feel

COLUMBTIA
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comfortable discussing, because if it ign't I don't
think you really have to. 1It's pretty far afield.

MR. SIMON: Probably ought to be ~-- 1
suppose 1t ought to Se on tﬁe face of tﬁe motion if
we went and checked the Court file so it ought not
to be confidential.

A. It is on the face of the motion. I think
more or less inability to communicate with the
client.

Q. Let me digress and go back to an issue we
discussed this morning and didn't get back to.

We were discussing the subject of
conflicts, and 1 believe there was a referekce to
the fact that there was some additional potential
conflict other than the kind of conflict I was
discussing with you, some additional conflict issue
had come up in the course of your representation or
your retention het?. Tell me about that.

A I'm sorry, I'm not sure I follow you.
There was some additional discussion about conflicts?

Q. I thought the nature of the comment you
made, or maybe it was Mr. Cohen or Mr. Stengel, was
that there was some additional conflict item that

had arisen in connection with your retention in this

matter.
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MR. COHEN: Let's go off the record just

for a second.

(Discussion off the record.)
MR, SIMON: ! will withdraw the question
for the moment.

Q. Will you look at Exhibit 1, please, and
I1'm referring to the sentence on page 2, lines 4 to
6, quote, "Mr. Timmeny is expected to offer his
opinion that the Supply System met or exceeded
applicable disclosure standards for municipal bond
issues.”

fs that an opinion that you held in
November 19877

A, Yes.

Q. And you still hold it today?

A. Yes.

Q. Could you tell me what you mean in that
sentence by "applicable disclosure standards for
municipal bond issues®?

A. Well, what I meant Dby that was that I felt
that the Supply Systenm had .provided disclosure in
appropriate detalil with respect to the matters
covered in the offlicial Statement, and I further

meant that they had egsentially -- that they

essentlally dlecussed projectlons {n connection with
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the Offlcial Statement. And I felt that they had
met the applica“le disclosure standards with respect
to projections; and furthermore I felt that they met
the applicable disclosure standards with respect to
the process that they followed, and that is Iin the
way the information was put together and the way
they consulted with the market professionals in
connection with disclosure issues.

Q. Which applicable disclosure standards were
you referring to in that sentence?

A. The ones I just mentioned.

Q. I guess I'm not communicating with you
here. I didn't‘heat you identify any particular
standard in that answer, and what I'm asking is when
you say applicable disclosure standards are you
talking about a particular statute, a particular
regulation, an MFOA guideline, something different?

a. What I'm discussing is a standard that
would be encompassed, firgst of all, with the
umbrella of the federal securitles laws and the
anti-fraud provigsions and then working on down to
industry standards within that or under that
umbrella, and also the MFOA guidellines in a sense,
although I don‘'t think that they were, the MFOA

guidelines were at that polnt industry standards. 1
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think that the MFOA guidelines were goals that the
MFOA hoped that the industry would achieve, but they
were more aspirational than operational at that
point; |

Q. Is the gist of this statement that you
don't believe that the Supply System violated
section 10(b)"

A. You could say that. I said more than that,
but that's certainly encompassed in what ! said.

Q. Let's focus on what you gsaid that is more
than that. That part I understand, we will set that
aside and we will come back to it.

What are you sayiné more than that in this
sentence?

A. Well, that's included in what I said. I
also said, if you want -- she can read my answer
back unless you want me to repeat it; I think it
woui& be better if she read it back.

Q. Well, I heard the answer. Are you saying
that they met industry standards?

A. Oh, yes.

Q. Are those industry standards written down
anywhere?

A. No.

Q. And those industry standards are the

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATTLE
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standards you have in mind based upon your
experience in the field?

A. Yes. For exanmple, I said they meat
standards with respect to the level of detail that
would be required in a disclosure document of this
sort.

Q. The Official Statement is detailed, that's
what you are saying?

A. Yes. It met a level of detail that would
be expected by -- in the industry at that time.

Q. Okay. Are you giving an opinion in this
sentence with regard to whether those details were
acturate?

A. Yes, as far as 1 know, yes, based on what
I have reviewed.

Q. And what you have reviewed are the
materials listed in these various lists we have been
provided by Mr. Stengel and Mr. Cohen?

A. That's right.

MR. COHEN: He said he hasn't seen the
lists -- you Xxnow, he hadn't seen them at that polint.
He doesn't know what number so and so 1ls, but he
testified he has reviewed no more than we gave hlm
other than as he has testifled.

Q. You don't purport to have reviewed all of

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATTLE
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"understand that there is evidence referred to

the evidence that tﬁe plaintiffs rely upon in this
case, do you?

A. No, no. I relied heavily in my analysis
on the plaintiffs' preliminary pretrial statement
and also on the plaintiffs' opposition on the
defendants' motions for summary judgment, so to the
extent that they review the evidence, or at least
are arguably a review of the evidence, then that's
what I've reviewed.

Q. Let's use that, that's a good illustration.
Let's use that as an example to be sure we are both
on the same wavelength.

You read the plaintiff's opposition to the
most recent‘round of summary judgment, it's about a
450-page document?

A. Yes.

Q. Would you agree with me that the -- well,

let me put the question a different way. You

therein and In fact filed in separate binders of
materials that I don‘'t know whether you‘'ve seen
those or not. HRave you seen the hlnders of
evidentiary material?

A. In support of the memorandum?

Q. Right.

COLUMBIA REPORTING SERVICE, INC. (206)624-588¢ SEATTLE
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A. 1 don't think so.

Q. But you are aware that the opposition to
the motion for summary judgment contains citations
to depoaifion testimony and exhibits and other
evidence which the plaintiffs claim is evidence of

legal violations here, right?

A. I've seen the representations in the
plaintiffs’ memorandum in opposition to the motion,

yes.

Q. And you've seen that those representations
finclude references to exhibits and deposition
transcripts?

A. That's right.

Q. And you understand that those things were
filed with the court?

A. Yes.

Q. Even though you haven't seen themn?

A. Well, 1 shouldn't say I have not seen them.
I have asked for some of the exhibits and I have
asked for some testimony.

Q. All right.

A, 50 1 may have seen some.

Q. Did you ask ~-- are you saying you have
asked specifically for certain exhibits and

testimony referred to in that document, or that you
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have asked for exhibits and testimony from time to
time and they may coincidentally be the same

materials cited in portions of that document?

A, More the latter than the former.

Q. All right. ©Now, when you say that you've
seen =-- you say you are of the opinion that the
Supply System did not violate section 10{(b), how
have you disposed of that evidence on which the
plaintiffs rely?

A. Let's take an illustration. With respect
to the allegation that there was an insufficient
discussion in the offering statement or the Official
Statement with respect to the need for power, the
further allegation that because of the absence of
some discussion with raespect to price elasticity in
connection with load factor projections, that there
was a material nondisclosure.

It was my view after reviewing that
allegation and the evidence relating to it that the
Official Statement contained sufficient detail with
respect to load factor that an omission with respect
to an elastiecity factor was not a material omission
because the load factor projections were based on
projections that contained or utilized reasonable

methodology. And there also was dlsclosure In the
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regigstration, or in the 0Official Statement, to the
effect that there were other projections that were
higher and lower, and to the extent that the
projections were -~ that were utilized were
projections for which there was a reasonable basis
and mathodology and to the extent that there was
disclosure with respect to the avallability of other
load factor projections, I thought that the Official
Statement was sufficient.

Q. Do you recall whether that statement about
there being other projections, some higher and some
lower, was contained in every Official Statement?

A. I don't know that it was contained in
every Officlal Statement. I really don‘'t know.

Q. Did you think the Official Statements in
which it was not contained were misleading?

A. 1 don't kXnow that there were some that it
was not contained in as a starter. I just don't
know. I did check a nufber of Officlal Statements,
I went back and forth, you know, generally looking
at the various provisiona, and I believe seeing it
in a number of them.

Q. Were you aware of the fact that the
plaintiffs allege in this case that at the time of

certain of those Offlcial Btatementa that the other
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projections which are described in the Official
Statement as “"some higher and some lower" were
virtually all lower?

A. I don't know whether the majority were
lower or the majority were higher. No. I don't
Know.

Q. You didn't inquire as to that?

A. No.

Q. You don't recall the plaintiffs’
allegation regarding that?

A. Offhand I don't.

Q. Would you agree with me that a statement
that there'are other projections, some higher and
some lower, would be misleading if the vast majority
of the projections or virtually all of the
projections were lower, sowe markedly lower?

A. No, I don't think so. I think the purpose
in disclosing that there were some higher and some
lower would be to enable the persons who had the
ability or the capability of going forward with an
analysis to either inquire about them or to do their
own analysis.

Q. Do you think it would be important to
identify those other projectlions so that such a

person could find them?
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A. No.

Q. How would the person find them?

A. Agk for thenm.

Q. Who ;ould you ask?

A, You could ask the Supply System if you
wanted to know, you could ask the underwriter, or

you could ask the financial advisor, you could ask

‘the consulting engineer.

Q. What about the allegations in the
opposition to the motion for summary judgment that
the cost and schedules were understated, how did you
come to dispose of the plaintiffs' allegations in
that régard?

A. I thought the cost and scheduling
disclosures were essentially -- are essentially
projections, and 1 thought that there was a =- based
on the evidence that I reviewed that there was a
reasonable basis for those projections, and I think
that's the only standard that would be regquired with
respect to the use of projections in an offering
document.

Q. What do you mean by a reasonable basis in
that context?

A. I mean that the projections would have to

be =~ come from sources that were reliable, and that
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there would have to be a reasonable methodology in
utiliging this material.

Q. And you don't recall any evidence in the
plaintiffs’ opposition to summary judgment which
raised any doubts in your mind as to whether the
projections were reasonably based or made in good
faith?

A. No, I don't recall any such evidence that
raised any doubts in my mind.

Q. Is that because you rejected some of the
evidence as unbelieveable or unreliable?

A. No. I pretty much took it at face value.
I thought that there was -- the plaintiffs’
memorandum was probably the best compilation that 1
would find of the evidence that would go to the
issues of these various disclosure issues, so I
pretty much accepted the evidence at face value. On
some occasions with respect to certain items I might
ask for more detail to see if there was something
out there that the plaintiffs hadn't referred to,
but I wasn't rejecting what the plaintiffs said.

MR. COHEN: Let's take five minutes.
(Recess.)

BY MR. SIMONi

Q. The next sentence In your Rule 26

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATTQE-




I 1h?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

WITNESS: WALLACE L. TIMMENY 7-27-BB (Vol.l) 134

statement, Exhibit 1, says that you are expected to
offer the opinion that the Supply System and the
Washington Public Utilities Group defendants
reasonably relied upon financial advisors,
underwriters, counsel involved in the disclosure
process and other financial professionals with
respect to disclosure.

Could you tell me the basls for your
opinion -- 1 guess we better break this up so we
don't have a compound question.

Can you tell me the basls for your opinion
that the Supply System reasonably relied upon {ts
financial advisor with reapect to disclosure in
connection with this case?

A. The basis was my review of the testimony
and my understanding of the federal gecurities laws
and as I would apply them to this case.

Q. What testimony did you review?

A. Testimony with respect to the processes
that were followed by the Supply System in compiling
information for the disclosure document and
reviewing that information with the financial group.

Q. Is that Mr. Buck's testimony?

A. Principally. I also looked at aame -- a

little bit of Perko testimony, and the references to
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other testimony in the plaintiffs’' submissions, and

in the defense submissions, too.

Q. Did you read Patterson's testimony?
A. No.
Q. On what. issues did you understand the

Supply System to have relied upon Blyth?

A. I took the reliance to be general:; in
other words, it was my impression having read the
disclosure =-- I mean the information that I reviewed
that the way the process was structured, that the
Supply System would put together a preliminary draft
disclosure document and that would be presented to
the finance group and the finance group would review
it and ask questions and probe with respect to the
adequacy of the disclosure. And after a first
meeting there would be a round of ameﬁdments or
what-not based on the comments of the finance group.
And then there would be a second meeting where it
was reviewed some more, and finally in the third
meeting perhaps after the opening of the bid an
underwriter was on the scene.

Q. Is it your judgment that the process
itself demonstrates that the Supply System relied on
the financial advigor?

A. What I revieweaed. I mean I had the

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATTLE
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impression from what I reviewed that the finance
group would make the final call with respect to
disclosure issues, in other words the issues were
preaentéd to tﬂe finance g£oup or would evolve in
the course of this process that I‘'ve described, and
that ultimately the decisions with respect to
disclosure would be decisions of this finance group
with each of the members playing a significant role.

Q. Well, when you talk about decisions, again,
you are referring to items which are discussed at
finance group meetings, correct?

A. Yes, uh-huh, or which the fihance group
would be aware of. ‘

Q. Let me give you an example of something
that doesn't fit in that category. I want to get an
example of what you are saying, if anything, on that
subject. Let‘s talk about the authqriéy issue. You
are aQare of the fact that there is an authority
1ggue in thig case.

A. Yes.

Q. And you are aware that the plaintiffs

clajim that there were undisclosed rlsks regarding

authority?
A, Yes.

Q. Do you recall seeing anywhere in the
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record evidence that the need to disclose various
matters was discussed among the finance group?

A. No. That’s an area where I wouldn't
expect to £ind it, either. I think you picked one
area where ! would expect that once counsel has
opined in an area that it would be beyond the
expertise and the ability of the other members of
the finance group to second-guess that opinion. So
I think that's a bad area for, you know, for the
kind of discussion that you want to get into.

Q. So you are not of the opinion that the
Supply System was relying on Blyth with regard to
authority issues?

A, That's right. I think the Supply Systemn
would be relying on counsel with respect to
authority issues.

Q. And you are not of the opinion that the
Washington Public Utilities Group was relying on
Blyth with regard to authority?

A. That's right.

Q. Let's take another example, let's take -=-
go back to cost and schedules again. Are you aware
of there being discussions among the finance group
of whether or not to discloeg certain matters

regarding cost and schedules, or how to dlsclose
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them?

A. ! think there were, yes.

Q. Are you aware of whether there were
discussions at the finance group level of each of
the disclosures that are charged as misleading in
plaintiffs' opposition to the motion for summary
judgmant?

A. If that's what the plaintiffs' motion says,
then I took that as part of my analysis.

Q. I guess you misunderstood my question. My
question was whether it isn't the case that some of
the matters the plaintiffs charged were migsdisclosureg
or.nondisclosures were never discussed at a finance
group meeting, isn't that true?

A, There may have bYeen some. I mean, you
might have to refresh my recollection as to what
they were.

Q. Well, I guess let's shift subjects to an

even eagler topic. You are aware that one of the
areas of alleged nondisclosure here is ability to
pay., right?

A. Yes.

Q. Do you recali any evidence {n the record
that ability to pay was discussed as a disclosure

item at finance group meetingsa?
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A. It must have been. I mean, there was
disclosure with respect -~ in that general area with
respect to ability to pay in the offering statement,
so I assume fhey discussed it at sonme point.

Q. What disclosures are you referring ta?

A. The revenue analysis that Beck prepared, 1
think you referred to it generally in the litigation
as the Beck spread sheets or something.

Q. But do you recall there being a discussion
of that among the finance group?

A. Offhand I don't.

Q. Would it be fair to say if it was not
discussed among the finance group that it is not ‘an
item as to which you can say the Supply System or
the Washington Public Utilities Group reasonably
relied upon the advice they got regarding disclosure
from their finance profe?sionals?

A. I think they would have relied on the
advice of Beck with regard to feasibility and
therefore as long as Beck was coming up with a
feasibility report I don't think there would be an
issue with respect to additlional disclosures that
would have to be dlacussed.

Q. Do you understand that the Beck

feasibllity report has as an input load forecasts
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from the participants?

A. Yes.

Q. Do you understand that {t's Beck's
position that it relied on the participants for the
accuracy of those load forecaats?

A. Yes.

Q. Isn't it the case then as to a party like
the City of Tacoma, for example, that City of Tacoma

cannot take the position that it is relying upon

Beck for the accuracy of the feasibility report when
Beck 1is takin§ the position that it's relying on the
City of Tacoma for one of the key inputs to that
feasibility report?

A. No, I don't agree with that.

Q. You think they are both right?

A. Sort of.

Q. Would you elaborate on what you mean by

"gort of" there.

A, 1 think the point is that when you have a
feasibility report, a consulting engineer like Beck
could not have issued a feasibility report 1f they
thought that the underlying data that they relied on
was unreliable. So I think that the fact that they
would have to have a goad faith beltef that the

underlying data was reliable coupled with the fact
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that they {n my understanding had some familiarity
generally with the projection process followed or
the methodology followed by a number of the
participants, and with the whole subject of load
forecasting generally in the Northwest because Beck
is not, you know, a fly-by-night outfit that just
happened to show up for these transactions, They
have been involved ih the process for a long time,
so in that context, given those factbrs, I think
that Beck could not have issued a feasibility report
if they thought that the information was of
questionable reliability and would not have lssued
the report in that context.

In other words, an expert of Beck's
caliber would pull the plug on an opinion, would
have to pull the plug on an opinion before -- rather
than issue an opinion if they thought that the
information that's floating around upon whieh thay
base assumptions is unreliable.

Q. Are you aware that it is Beck's position
in this case that it accepted the load forecasts of
the participants at face value and did not check
them or confirm them?

A. Yes. But there 1s a difference batween

accepting something at face value and not believing
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that it was unreliable., 1In accepting somaething at
face value it would follow that you would have to
believe that it was bagically reliable or you
wouldn't use it.

Q. You don't believe Beck could have
delegated its responsibility in that regard to the
participants themselves?

A. They delegate the responsibility to the
participants to prepare the information at the first
instance, but it would have been improper for Beck
to use information prepared by the participants if
they had any inkling it was unreliable.

Q. Would it have been improper for the Supply
System to allow these Official Statements to go out
if they had any inkling that the load projections
contained in them were unreliable?

A. Well, the Supply System now would look to
Beck preaumably with respect to the propriety of
using these projections.

Q. The Supply System has professionals in its
eaploy also, doesan't 1it? |

A. Yes, it does.

Q. People knowledgeable about power and

public power?

A. Yes.
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Q. And if the Supply.System had an inkling
that the load forecasts being provided by the PUDs
or the cooperatives were unreasonable, wouldn't it
have tha same obligations that Beck had to assure
the accuracy and fairness of its own disclosure
statement?

A. Well, in a general sense I think they
would, although I don't like the use of the word
"inkling"” even though I through it into the
discussion. I think you get into a materlality
factor here someplace so it's not just a hint or an
inkling, it would be significant. One would have
knowledge that the information was unreliable in
gome significant respect.

Q. How about if one suspected the information
might well be unreliable. Wouldn't that be a time
when one should check further?

A. Well, the further check on the part of
these participants it would seem to me would be with
Beck. If it was okay with Beck, then I think they
satisfied their responsibilicties.

Q. Well, my question actually related to the
Supply System itself rather than the participants.

A. Well, I'm using the participantes in a

general sense, all people who were within the scope
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of your inquiry here, your concern.

Q. So your position i3 that the City of
Tacoma can send a load forecagst which it is doubtful
about to Beck and so long as it gets past Beck the
City of Tacoma has not violated a 10(b) ~-=-

A. You introduced something that wasn't in
your prior discussion. You didn't say before the
City oflTacoma had doubts about the load forecast
that it wag using.

Q. Let‘'s assume thaey diad.

A. Well, that could present difficulty. Then
I think that would eliminate a rellance element. It
could go a long way toward 1t, 1If the doubts were
significant. If they were not acting in good faith
in gsending in a load forecast, they couldn't hide
behind the fact that it slipped past Beck.

Q. 1 suppose the same would be true of the
City of Tacoma with regard to authority, isn't that
right, if the city attorney was aware that there
were authorlty problems in participating in Projects
4 and S Tacoma could not rely upon or hide behind
Wood Dawson merely because it got past Wood Dawson's
review of 88 agreements, isn't that correct as well?

A. That's a little bit different. I mean

it'e different in the sense that Wood Dawson might
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have a different view with respect to authority than

local counsel. I mean, Wood Dawson, if they did an

independent analysis they could come to a different
conclusion, and properly so because of thelir
expertise. So that even if local counsel had a
differing view it might not -- it wouldn't be in the
same category as a.city sending in a load forecast
that was —— that they believed to be significantly
inaccurate.

Q. And Wood Dawson would have more expertise
on Washington law than the lawyer for the Clty of
Tacoma?

A. Possibly.

Q. Possibly the contrary?

a. Poggibly.

Q. In what way did the Supply Systen
reasonably rely upon the underwriters, if at all?

A. Weli, to the extent they would be
negotiated traasactions presumably the underwriters
would be involved in the process of formulating the
diselosure document, it would bring to the process
more expertise than the Supply Sysaten officials.

Q. How about on a competitive bid
underwriting, would they be relying on the

underwritersa?
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A. Lesg likely unless they brought something
to the attention of the underwriters and then the
underwriters specifically passed on 1it.

Q. What were you referring to when you signed
off on Exhibit 1 which states that the Supply Systen
and the WPUG defendants reasonably relied upon
underwriters?

A. I was referring to the possibility that
the underwriters were involved in the process of
determining what would be appropriate disclosure in
the context of the offerings.

Q. Were you aware then as to whether these
offerings were done by competiﬁive bid or negotiated
sale?

A. 1 thought then, and I think now, that some
were negotiated and some were competitiQe.

Q. Would you agree with me that as to those
which were competitive that the Supply System and
WPUG defendants would not be relying upon the
underwriters in connection with the disclosure
process?

A. No, I don't agree with that. I think the
underwriters would still play a very significant
role and would probably be the final arblters of

dlsclosure even in a competitive bid altuation. The
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underwriters even if they are not participating in
the drafting of the disclosure document and even if
they are not participating in the process all the
way along still bring to the process a great deal of
expertise with respect to disclosure. So that it is
still pbssible that the underwriters would review
the disclosure even in a quick and hurried fashion
and bring more to it than a lot of other people.

Q. When would they get thelr input; aren't
they presented with a final Official Statement as a
fait accompli after they buy the bonds?

a. Yes, but they have -- they have due
diligence meetings, in effect they had an
opportunity to discuss these matters with the Supply
System staff and with the finance group.

Q. Have you read the testimony of any of the
underwriters who were deposed in this case?

A. No.

Q. Are you aware that almost to a man or a
woman they all testififed that they had no due
diligence obligation, no due diligence opportunity,
that industry standards were precisely the contrary
of what you are testifying to?

A. I have heard that.

Q. And that in a competitive bid sltuation
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the underwriters had no role whatsoever in the
disclosure process?

A. I have heard that.

Q. Do you have a view on that subject?

A. Yes.

Q. And what is it?

A. Well, I think they had -- I think the
underwriters == I think as I mentioned ta you before
I think the whole concept of Que diligence is
basically sometimes turned on its head, but due
diligence is in essence from the strictest
theoretical sense a defense that one would put
forward if there was a charge that they had failed.
to take reasonable staeps or had failed to adequately
disclose something. But wholly apart from that
strict theoretical construct there is I think an
expectation in the industry, and I think even more
80 in.- the courts and among judges that the
underwriter stands between the 1ssuer and the public,
and that the underwriter while not necessarily
having a strict legal obligation to do due diligence,
is expected to do some diligence in order to protect
the public in the process aof offering securities to
the public. There has been a iot of debate, as you

know, with respect to the opportunity for an
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underwriter to do due diligence either in the
context of a shelf offering or inm the context of a
competitive bid. But there are authorities who
believe that the due diligence is something that
should be performed in both contexts.

Q. Wouldn't it be fair to say, Mr. Timnmeny,
that as a matter of industry practice that the
underwriters involved in these projects d4id not
engage in a review of the Official Statement either
in these or similar projects when they were sold by
competitive bid?

MR. COHEN: I don't understand the
question. Could you read it back? I 4didn't get the
sequence.

(Record read as requested.)

A. I think there ére two concepts involved in
your question, and I think you would have to break
it down. In other words you are talking about these
underwriters in these transactions, and these
underwriters in practice in other transactions, and
then you also threw in industry standards. 1'm not
g0 sure it all goes tagether.

Q. All right. Let me break it down for you
then. Wouldn't it be fair to say that the industry

practice in the underwriting community in the period
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1977 to 1981 was not to involve itself in the
disclosure process on a competitive bid municipal
offering?

A. I'm ﬁot 80 sure I would say ﬁhat was the
industry practice.

Q. What evidence do you have of a contrary
industry practice?

A. I'm just thinking back to the diascussions
that I had with people following the New York City
report, and I think there was a real question that
was raised in the industry genarally after the New
York City report with reséect to the responsibility
of underwritars in competitive bid situations. And
I think there was some movement, at least concern
that I was aware of on the part of counsel to
underwriters, that the due diligence was necessary
even in a competitive bid'situation. and that
certainly was the case with respect to the
transactions that I was involved with in the Kutak
law firm.

And {t was our posture as counsel to the
underwriters that we should attempt aes much
diligence as would be posslble even in the context
of a competitive offering. And I know that we were

-~ I considered the firm to be an important player
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in that industry at the time.

Q. What involvement 4Aid you have with -- let
me start the question again.

What opportunity did you have to observe
industry practice regarding this matter between
March 1977 when the first 4-5 offerings were sold
and March 1981 when the last were sold?

A. During that time I think -- well, the
principal opportunities that I had were in the
context of continuing legal education seminars where
we had discussions along thegse lines, just as the
kind of debate or discussion that you and I are
having. And they were fairly extensive, and I think
that they involved counsel to the principal
underwriters of the business. And I know the issue
was in the forefront at the time.

Q. Have you ever been involved in drafting or
reviewing an Official Statement for a municipal bond
offering?

A. Yes, uh-huh, yes.

Q. Were you involved in that function between
March '77 and March '817?

A. Some, I mean aot with the governmant,
obviously. I w;a with the government from '77 to ‘79,

so not from that time. '79 to ‘81 I was lnvolved In
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with respect to an Official Statement.

the process. I didn't sit down and do first drafts.

Q. What I'm trying to distinguish is a role
in the actual Process, whether it's first drafts,
editing, meetings, what have you, as distinctlfrom
the guru role you described earlier in which you
might sit in your law office and be consulted by one
or more of your partners about the particular,
unique, novel item that came up. Now focusing on
the former you were involved in a job from beginning
to end, give us an example or two of that kXind of
participation.

A. I attended drafting sessions, you know,

Q. In that time perilod?

A. Yes.

Q. Which issuers would that have been?

A. They were principally the municipal
utility district offerings that I was doing.

Q. The water and sewer offerings we discussed

earlier?

A Yes, that type thing; drafting and Qdue

diligence eessions.

Q. Would you please tell wme the basle for

your view that the Supply System and the WPUG

defendants reasonably relied on counsel involved in
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the disclosure process on lssues other than
authority? We'll come back to authority separately.

A. It's my understanding that the counsel in
the form of a partner ffom Wood Dawson was pretty
much a member of the finance group, Mr. Q0'Brien, and
I believe Mr. Metzger, a partner of the law firm
that served as special counsel was also a member of
the finance group, and I've seen materialas where ==
that indicated to me that they were involved in the
disclosure process, if 1 can put it that way,
reviewing disclosure; and essentially making
decisions with respect to whether something should
be Aisclosed.

Q. 80 agailn this reliance =~ and I am
excluding authority at this point.

A. Yes,

Q. Tﬁis reliance would be, as we discussed
earlier, rellance upon the group's professional
judgment aa to how to handle a particular disclosure
{item that surfaced?

A. Yes.

Q. 1 take it you are not suggesting that the
Supply System or the WPUG defendants were relying
upon Wood Dawson to review the entire Official

Sratement and attempt to unearth contrary facta?
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A. That's correct. I'm‘talkinq about them
being, Wood Dawson and Houghton Cluck being part of
the finance group when it reviewed disclosure isaues,
and those law firm representatives participating in
discussions about disclosure issues as part of the
tinance group.

Q. So, for example, if there was a fact
regarding the load forecasts of some of the
participants which was arguably known to the
participants, maybe discernable by R. W. Beck, you
wéuld not expect the participants to be relying upon
Wood Dawson to find that misdisclosure and rely --
and bring it to anybody's attention?

A. I don't recall any instance when that was
the case, ! mean, in the evidence that I reviewed.

Q. Mr. Timmeny, your testimony appears to be
that i{f an issue was brought to the finance group
and was discussed by Metzger, O°'Brien, Patterson,
Peterson from Beck, Perko, whoever else was there,
that {f a decislon was made that a particular
disclosure was appropriate, that that decision must
have been the correct one, ls that your testimony?

A. ! didn't say correct. It may have been
the wrong decision but at least the Supply System

could rely on the expertise of these other
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disclosure experts as to whether or not there should
have been disclosure.

Q. So long as an item was discussed by the
finance group and a resolution was made that would
be sufficient for the Supply System to rely?

A. Yes, as long as everything was in good
faith, that's right.

Q. And again as long as a decision was made

that would be sufficient for the participants to

rely?
A. Yes.
Q. Even 1f the wrong decislion was made?
A. Yes.,
Q. Now, what about the group relying upon one

another, for example can Blyth rely upon Wood Dawson,
Wood Dawson rely upon Beck, Beck rely upon Blyth?

A. It might work that way.

Q. So long as they come to a resolution, even
if its consistently the wrong one, they are all
immunized by the presence of the others?

a. Not just the presence of the others but
the expertise of one or another that might -- that
would be brought to bear and then the good falcth
reliance on ‘the expertiss on the part of the othera.

Everything I say here !s modified by the concept
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that it would have to be carried out in good faith,
and I am not aware of any instance where anybody is
winking or nodding or pretending that they are
acting in good faith when in fact they are not.

Q. Have you listened to any of the tapes of
the Participants Committee meetings?

A. No.

Q. Have you seen the transcripts of any of
the Participants Committee meetings?

A. I think I did but in a very abbreviated
form. I mean maybe attached to or as an appendix to
some filing or something.

Q. On line 10 of page 2 of your Rule 26
statement is a reference to "other financial
professionals.” Would you tell me who you were
referring to there, if anyone?

A. I think that it's really not clear at this
point, but I think that 1t would be other financial
professionals involved in the transactions.

Q. Do any come to mind in this case?

A. There is no speclflc reference in this
sentence to Beck, for exanmple.

Q. Okay. That would be one.

A, 1 think Beck would fall Iinto that category.

Q. Anybody else come to mind?
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A. Not offhand.

Q. Wouldn't it be falr to say, Mr. Timmeny,
that the Supply System as the isgsuer of these bonds
had the paramount respongsibility for disclosure in
the Official Statementsg?

A. If I could subsgstitute "first line" I guess
for the word "paramount® I would say yes. I don't
know what you mean by "paramount.” We can go get
Webster's ;-

Q. First line is a good start.

Let me give you an example and see if I
can lllustrate the problem I am having with part of
your testimony.

In a publicly traded company, equity
security, you have financial statements that are
signed off on by an accounting firm, carrect?

A. Uh~-huh.

Q. Now, that doesn't {mmunize the issuer from
tiability for its financial statements, does it?

Ao NOO

Q. In fact there is sort of a basic trulsm in
the securities flield stated from time to time by
people discussing that kind of igsue that the lssuer

ls responsible for his own flnanclal gtatements, ls

that correct?
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A. Yes, but in some circumstances, as you
know, an issue might arige with respect to the way
financial information is presented, and if the
issuer consults with the accounting professionals
concerning the presentation and if the accounting
professionals render an opinion as to how it should
be presented, and if the issuer relies on that
opinion, 1 think the issuer then has done all that
it can do and is absolved from liability absent a
showing that the whole thing was a charade and not
engaged in in good faith.

Q. That's true in the expertised portions of
a financial statement under section 11, but is that
true on a, say, a stub period, not expertised
portion under section 10(b)?

A. I go back and -- what I said was 1f you
review my answer, that if there was consultation
between the issuer and the accounting firm, and if
the accounting firm made a suggestion or rendered an
opinion as to how something should be presented, I
think that would be sufficient to relieve the lssuer
of liability 1f their conduct were later called into
queation.

MR. SIMON: Could & hear the anaswer back?

Mr. Timmeny, your volce {s fading a little bit just
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in the last half hour.
(Record read as requested.)

Q. Is it your testimony that in that

s{tuation that the advice given by the accounting
firm would immunize the issuer or that it would be
one of the many factors that the jury would have to
review in detarmining the scienter of the issue?

A. Well, immunity is not the right word.
Immunized, I mean, the concept of immunizing someone
from liability doesn't enter into the civil picture
at all, so yes, it would be a factor that would be
considered.

Q.. I guess the problem I'm having 1s that you
are gseeming to rely so heavily on this issue of
professionals involved that I'm reading it almost as
an immunization, a dispositive issue, and I'm trying
to get a handle on whether you thiak it 1a a
dispositive issue or it‘s one of many factors that
go into a determination of sclenter.

A. Well, it could be dispositive. Again,
absent a showing that the reliance was not in good
faith, 1 don't see how one can have scienter in a
transaction 1f they in good faith rely on the

expertise of an expert with respect to a disclosure

quescion.
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Scienter requires an intent to defraud.

If I bring a question to a disclosure expert and
say, "Should this be disclosed,"” if I don't have the
same level of expertise as that expert, and the
expert .says to me, “No, it's not necessary to
disclose that," the expert says "I don't believe
it's neceasary,” then I in good faith can rely on
that expert's determination.

Q. Do you remember the National Student
Marketing case?

A. A little bit.

Q. Isn’'t it the case that the matters for
which the principals were, I believe indicted, and
also charged civilly by the SEC and also sued by a
class of stockholders, were matters on which they
had congsulted with their accountants and their
attorneys and that the accountants and the attorneys
and the principals were all found at fault for
precisely the same matters?

A. I think the conduct of the accountants and
the attorneys were called into question .ln that case;
in other words, that the way they conducted
thenselves after learning of the information that
was not disclosed was not deemed to be In good faith.

Q. By the professionals?
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A. The way the professionals conducted
themselves after learning of the nondisclosures was
not deemed to be in good faith. That's why there
were indictments and lawsuits.

Q. But the issuer and the principals of the
issuer relied upon the accountants and the attorneys,
didn't they?

A. I don't think so. I don't recall that =--

Q. You don't think that those were accounting
matters that they relied on Peat Marwick for and
legal matters they relied on White & Case for?

A. There definitely were accounting and legal
issues, but what happened, as ! recall, as 1l recall
what happened was when there was a last minute
discovery of information that was not properly
presented in the financial statements, that the deal
was pushed through, notwithstanding this discovery,
and that that conduct in effect was not in good
faith on the part of the professionals.

Q. But the professionals signed off on it,

didn't they?
A. Yeah.

Q. And the issuer and the 1issuers' principals

etill got in trouble?

A. Sure. But I'm telling you the whole
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concept was undercut because of the absence of good
faith on the part of the partiéipants. As 1 said to
You before, I don't think that one could go to an
expert and attempt to use the expert ag a shield {F€
the person going to the expert were not oper#ting in
good faith.

Q. S0 you would agree with me then that if
the City of Tacoma or the Supply System was aware
that matters were misstated in the Official
Statement, that the views of the finance group and
its members would not operate as a shield from
liability {n this case?

A, Not necessarily. I don't agree with you,
no, because you are leaving out the concept of
materiality as a starter.

Q. All right. Then let's put that in. A
material misstatement is contailned in the Official
Statement that's known to the City of Tacoma or the
Supply Systenm.

A. So you are saying a city, the officials of

a city are of the view that some material fact is

not disclosed.
Q. Right.

A, And they have discussed this with the --

Q. No discusslion.
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A. No discussion.

Q. But the Official Statement has been
through the review process which you place so much
reliance upon, it has been passed upon by Blyth and
Beck and Wood & Dawson.

A. We have been over this before. This {s
all repeat testimony. I mean you asked me this
question before. 1 sald if there is no disclosure
to the experts I don't see how one could rely on the

experts.

Q. So if the City of Tacoma has not disclosed

the matter to the experts the experts cannot be

relied upon?

A. Generally. I mean ! suppose there are

some areas where even if the City of Tacoma has not

presented something to the experta, the experts
would be expected to know and be familiar with that

topic generally, and therefore their review of an

offering document would suffice under the

circumstances, but we'd have to get down to some

specific lssue. We have got too many generalities

floating around here.

Q. 1Isn't it the case that reliance on an

expert requirea conesultation with the expert on that

subject?
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A. I think you are referring to the defense
of advice of counsel.

Q. I am referring more generally to reliance
oﬁ experts but it may well be that that defense
flows from what you are referring to.

aA. I would think generally you would have to
consult with the expert. There might be some

circumstance where the experts' level of expertise

would be such, and so far exceed the expertise of
the lay party, {f I can use that word, that just the
participation of the expert would be enough: in
other words tﬁe expert would be eipected to ferret
out c;rtain information and be aware of the fact
that would be absent. If that got by the expert it
would be more the experts' problem than the lay
person’s problenm.

Q. Mr..Timmeny. on lines 14 to 16 of page 2
of Exhibit 1 there 1o a reference to the possibility
of responsive testimony and opinions to those of
Geoffrey Hazard.

1 take it from your prior answers that you
do not have any additional opinions that are
responsive to Mr. Hazard, is that right?

A. I don't think so. 1It's my understanding

based on -- I read, reviewed Mr. Hazard's testlmony,

-

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATTLE



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

WITNESS: WALLACE L. TIMMENY 7-27-88 (Vol.l) 165

Professor Hazard's testimony, and I thought that he
and I were pretty much in agreement, or I would be
in agreement with him with respect to the issue of
reliance. I thought he said something to the effecf
that the officials of the issuer could rely on
counsel with respect to counsel's opinion on the
authority question.

Q. I'm asking a much more general guestion.

I just want to be sure that this is now a dead issue
and that there are no new oplnions responsive to
Professor Hazard that you possess which are not in
this statement, is that correct?

A. There are no new opinions that I pésseés -
well, this doesn’'t refer to any opinion that 1
possess. The statement is I may offer responsive
opinions and testimony to plaintiff's expert
Professor Hazard.

My recollection is he was elther about to
testify or in the middle of his testimony when this
was prepared, and I may be off on the dates but I
don't think he had completed his testimony and I
think there was some conslideration on the part of

counsel that they might offer me as an expert with

respect to matters that Profesaor Hazard was

testifying on. And as time went on I think that
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decislon, a decision was made that that wouldn't be
the case. But I did read his testimony, and I said
I did agree with him with respect to the reliance
point as I understocod him to be making it.

Q. Mr. Timmeny, I have a supplemental
designation of exhibitas that you've reviewed, or
documents that you've reviewed, and one is it
appears that you've reviewed 10 pages from the
deposition of Franklin Fisﬁer. Do you recall that?

A. I think ! reviewed some Fisher testimony.

Q. Do you recall drawing any conclusions or
opinions, reactions, after having reviewed that
portion of Fisher's testimony?

A. At this point 1 don't.

Q. It's also indicated that you reviewed the
testimony of Kai Lee. There are no page indications
80 that suggests to me you read the whole thing, is
that correct?

A. I read lots of it, until my eyes glazed
over.

Q. Could you tell us about any oplnions,
conclusions or observations you had froa reading
Lee's deposition?

A. You challenge ma to remeaber what he was

talking about. I think I had some views, you have
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to refresh my recollection as to what he was
testifying about. Wasn't it power ~~ I mean load
forecasting generally.

Q. Pfobably a broader variety of things than
that would be a better description, but if it
doesn't form a current part of your --

A, My recollection =--

Q. -=- your expert opinion, I assume you :ead.
these things to further your --

A. I was trying to get background on the case,
but I think -- I thpught he opined on everything in
the case, if 1'm not mistaken now that I think about
it, almost everything, every disclosure issue.

Q. t suppose that's partially consistent with
my reaction to your comment that he testified on
ability to pay. He certainly testified on more than
one issue.

A, I just remember there was a lot of it.

MR. COHEN: He dldn‘'t say abllity to pay.

MR. SIMON: What did he say, load
forecasting?

MR. COHEN: Yes.

MR. SIMON: Whatever he said was one lssue.

PHE WITNESS: Right, whatever.

Q. 1 take it reading Mr. Lee's testimony has
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not added significantly to your background in the

case?

A.

up something as 1 went through it. Don't ask me to

tell you exactly what it was.

Q.

A.

Q.

A.

Q.

A.

Q.

testimony. Do you recall that?

A.
Q.
a.
Q.
A.

volumes,

that.

Qa

opinions

It 4did add some, 1 mean obviously I plcked

It has not modified your opinions?

No.

Fisher has not modified your opinions?
No;

Hazard has not modified your opinions?

No.

It also says that you read David Freeman's

I read itc.

Did you read it all the way through?

How much was there?

I don't know.

About three volumes? Freeman, about three
fairly short? I cthink so.

MR. COHEN: Two or three.

THE WITNESS: I wish they were all like

MR. SIMON: That‘'s because we took it.
Did that have any Influence on your

in the casa?
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A. No -- yes, apart from background, I think
1 was trying to pick up background Iin going through
these things more than anything else.

Q. I notice you read a lot of documents filed
by the defendants, the Well's submisgsion of the
Supply System, the motions in support of partial
summary judgment and the like.

A. Bear with me just a second. I want to

plck up =- you are looking at the supplemental --

Q. Do you want me to mark this one so you'll
have 1t?

A. Show me a copy. I don't care if it's an
exhibit.

Q. 1 was referring to that, and I was also

referring from memory to the list of docunrents on
Exhibit 1, and I believe there ia one more that is
kicking around. The other list is a July 18th
letter from Mr. Cohen to lead and liaison counsel.
1'11 give you that, too.

And my only question is it looks like you
read a lot of material generated by the defendants
and you've read the opposition to the motion for
summary judgment generated by the plaintlffs.

A. Yes.

Q. Is that a falr description?
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A. Uh-huh. Well, I also read -- I read your
-- the plaintiffs' preliminary written pretrial
naterial that was =--

Q. The Rule 42 statement?

A. Yes. That was hefty. I mean, if you are
going to start stacking this stuff up I can put a
stack up.just as high on the plaintiffs’ side as the
defense side.

Q. Do you intend to review any additional
evidence supporting the plaintiffs' case prior to
testifying at trial?

A. Well, I don't know. I've reviewed quite a
bit. 1I'm going to go back over the same ground
presumably if I'm called upon to testify at trial.

I am open to looking at any additional plaintiff's
evidence if it's out there. And I have from time to
time, as I said, basically the technigque that I
followed was to read through the =- I rellied most
heavily on the plaintiffs' memorandum in opposition
to the defendants' summary judgment motlions, aand
then asked for the material underlying the
atatements made by the defendants as we went along.
I asked for a lot of things.

MR. SIMON: Why don‘'t we take a break.

(Recess.)
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BY hR. SIMON:

Q. Mr. Timmeny, this opposition to the motion
for summary judgment was filed, I believe, on March
l, 1988. Do you recall when you saw {t?

A. I really don't. I think it was not too
long after it was filed.

Q. And is it your testimony that you then
requested of a defense counsel that they provide you
with certain of the underlying'evidentiary material?

A. I started to ask them for additional
information at that point, yeah, 1 think so.

Q. Did you get it?

A. ’ Yeah.
Q. Did you review 1t?
A. Yes,

MR. SIMON: We don't have anything like
that in any of the lists of documents.

THE WITNESS: 1It's on the 1list of stuff --
I think what happened was I already included some of
the material in my possession. For example, the
Buck exhibits included a lot of what I asked for so
1 either went back'and looked at the Buck exhibits
or got some supplemental material. I think the
supplemental material I obtained was mostly in the

way of some additional transcripts, on O'Brlen,
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maybe an O'Brien transcript, maybe a Metzger
transcript.

Q. That was what you found interesting in
this opposition to summary judgment?

A. Pardon?

Q. That was what you found interesting in

this opposition to summary judgment were references

to the Metzger and O'Brien transcripe?
A. 1 found it all interesting.
Q. I thought you testified earlier before the

break that you had looked at some of the evidence
underlying the plaintiffe' claims, evidence that the
plainti{ffs thought was demonstrative of scienter.
Did I misunderstand you?
MR. COHEN: He said he took it at face

value.

A. I said I asked for additional materials
underlying the plaintiffs' claims, or the

plaint{ffs' statements in the memo in opposition te

the summary judgment motion.

Q. 1'm still not clear whether Qou looked at
them or you simply accepted them at face value?

A. oh, well.

Q. Let me make the point clear. You are a

lawyer, you understand these terms. Thle docunent
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is loaded with references to evidence which the

plaintiffs find probative on the plalntiffs’' side of

the case.

A. Yes.

Q. Exhibits, deposition testimony,
transcripts of taped meetings, et cetera.

A. Yes.

Q. Did you ask for any of that astuff?

A. Yes, and I had {t. I mean, I had some of
the stuff in my procession.

Q. I understand you might have coincidentally
had a few of the items in your possession based on
having had the Buck transcript but frankly it's
inconceivable to me the documents you chose to look
at, having reviewed this document, could have been
coincidentally all documents that are attached to
the Buck transcript. 1If that's your testimony,
that's fine.

A. Some of them were, some of them were, as I
recall.

Q. What about the rest of them?

A. Well, I think I asked for some Perko
testimony in connection with my review of that, of
the plaintiffs' motion, plaintiffa' memorandum {n

opposition to summary judgment motion.
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I don't Xxnow. My recollection, I mean I
probably -- I didn't question the evidence that was
presentad there, or the representations with respect
to the evidence in the plaintiffs' memorandunm. 1
just on some occasions asked for some supplemental
material.

As I said what comes to mind, I do
remember looking at some Perko testimony. I do
recall léoking at some exhiblts referred to in there
that were specifically Buck exhibits.

Q. But if they weren't Buck exhibits you
didn't ask for them?

A. No, 1 didn‘t say that. I said I recall
looking at some exhibits that were Buck exhibics.

MR. SIMON: Well, Mr. Stengel and Mr.
Cohen, 1 guess‘it's a pretty simple proposition. If
the witness looked at anything else we don't have it.

MR. COHEN: You have gotten notified of
everything we sent to him.

MR. SIMON: Then I am assuming you looked
at nothing that was attached to this memorandum
other than things that coincidentally he already had
in his posseession.

MR. COHEN: You can make whatever

aseumptions you want, you can ask him a question,
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he'll answer it for you as beét as he remembers, and
I can represent to you that we have sent to the
plaiﬁtiffs lists of everything he has looked at, you
say that you never got our -- never got his CV that
we sent back in January. 1 see another counsel here
had a copy of it so somebody got it. I don't know
what you got or what you didn't get. 1 know we sent
you lists of everything that he has looked at, or at
least everything we sent to him,

MR. SIMON: Well, the last list I got,
which I will now mark as the next in order to make a
record of this.

(Marked Deposition Exhibit Timmeny 3.)

MR. SIMON: 1Includes the opposition to the
motion for summary judgment, {t does not include any
additional materials, so I would suggest that if the
witness =~

MR. COHEN: 1It's not the last one we sent
out.

MR. SIMON: The last one you sent out has
a bunch of pleadings in it. I have not gotten any
1i{st which includes any evidentiary material since I

got that list.

(Conference between witness and counsel

out of the hearing of the reporter.)
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MR. SIMON: Which suggests to me if the
witness asked you for evidentiary material
underlying this memorandum and got it, and read it,
it has not been liated.

MR. COHEN: What do you want me to tell
you? 1 told you you have received a list of
everything we sent him, period. 1 can't tell you
anything more.

MR. SIMON: That's fine.

MR. STENGEL: The last letter makes
reference to affidavits and deposition testimony.

HR; SIMON: ©Of Bert Metzger and Brendan
O0'Brien?

A. That's what I just saiad.

Q. That's it. Okxay. 1If that's what you
think 1is the core evidence underlying this
memorandum, so be 1t.

A. I 4idn't gsay I looked faor the core -- I
asked for the core evidence. I sald I asked for
some evidence underlying the memorandum. I
testified that I took your representations with
respect to evidence at face value. I wasn't
questioning your represantations, but on some
occagslions I wanted to see something bsyond what was

referred to or I wanted to see specifically what was
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referred to.
Q. How 4id you choose the Metzger and 0'Brien

materials as the ones you wanted to see?

A. I wanted to read their testimony.
Q. Why?
A. Because I thought it was going to be of

great intereat to me on the issues in the case.

Q. Do you recall in the opposition to summary
judgment reference to a memorandum from a Mr,
Wagenhoffer at Bonneville who, referring to the
_Supply System and Bonneville, said that “Their view
is to put off or postpone as long as possible
acknowledgment of delays because in their view it
would have a counterproductive impact on thelir
management of the projects, I mentioned to Strand
that this philosophy conflicts with our need from a
resource and financial planning standpoint as well

as full disclosure to investors,* do you recall that?

A. Yes.

Q. Did you accept that at face value?

A. 1 acceptgd the fact that there was such a
memo. I didn't accept the representations. I
mean -~-

Q. Did you reject the representations?

A No. I take it as a fact that the
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representation was made as encompaased in the memo.

Q. DPoes that causgse you to have some concern
about the good faith of the Supply System regarding
disclosures?

A. No.

Q. Why not?

A. Well, I reviewed that == I think 1 might
hava asked specifically for that memorandum.

Q. It's not on the list.

A. Maybe I didn't. But == I'd like to see it.
Let me see a copy of it again. I can‘'t treat it
from memory. 1 recall reading this, and it was my
view after reading this that it would be appropriate
to look to other evidence with respect to the
possibility that there was some sort of an
intentional effort on the part of the Supply System
gtaff to put off acknowledgment of delays. And I
looked at the == I looked at additional material and
came to the conclusion that there were disclosures
with reepect to delays, and I thought that there
were adequate disclosuraes with respect to delays,

Q. 8o you disagree with Mr. Wagenhoffer who
says that “This conflices with our neéd for full

diseclosure to inveators"?

A. He is talking about -~ he is talking about
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a philosophical conflict that I really don't know
whether in fact exists. I mean, I can't buy into
this concept that there was a philosophical conflict
because everything 1 saw with respect to the
position of the Supply System staff in disclosing
delays illustrated to me that there was a genuine
effort to disclose delays. I thought the offering
documents were laced with disclosures with respect
to matters that were causing the delays.

Q. Did you read the rest of this section?

MR. COHEN: Excuse me, would you mind
asking questions from over there, please.

Q. I'1l ask the question. I'll just be back
with the document again.

MR. COHEN: Give him a copy of the
document. I'm just asking you not to stand over his
shoulder asking the questions.

MR. SIMON: - I'm sorry, the witness asked
for the document. If he had asked me to move away I
would have done it as a matter of common courtesy.

MR. COHEN: The witness {s not going to be
protected by himself only, I am his lawyer, I am the
lawyer for the clienta on whose behalf he may be
offering testimony 1f aasked, and I am asking you to

pleasa ask questlions from the table, not from
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standing over hig shoulder.

Q. Do you recall thls memorandum stating Mr.
McElwee of the Supply System had tegtified that the
Supply System, "Did everything it could to schedule
at a more optimigtic rate than the industry averages.

A. I read it. I don't recall. I read the
thing cover to cover 80 I know 1 read it.

0. When you say the Official Statements are
laced with disclosures 6£ possible delays or
whatever your last answer waa, isn't it fair to say
that this document is laced with evidence of
intentional misstatements of costs and schedules?

a. No, no.

Q. Do you recall it saying that Mr. Clayholad
of Benton County PUD sgaid in 1980, "As @I understand
it the budgets assume average production rates

conglstent with industry average rates. My concern

is that the Supply System's track record may not
support this assumption.®

A. 1f it's there I read it.

Q. Didn‘t that cause you to have concsrn both
about the budgets and about Mr. Clayhold's good
faith in signing off on these Official Statements?

A. No.

Q. Why not?
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A. I thought the budget procesas was
responsible. I thought they engaged in a good faith
effort to prepare a budget that was essentially a
projection. If in fact the projection didn't come
true that doesn't mean they didn't engage in a good
faith effort to prepare one.

Q. Clayhold said they used average production

‘rates consistent with the industry average and that

the track record doesn't support the assumption.
That wouldn't be a good faith projection if he was
right, would it?

MR. CQOHEN: Why don't you ildentify who Mr.
Clayhold was.

MR. SIMON: You don't know who Clayhold
was?

A. You would have to tell me at this point.

Q. Be was a Benton County PUD representative
who served as a director of the Supply Systenm.

A. And he is saying, again, you can show this
document to me, I mean, it's hard for me to pick up
on this as you read it. Why don't you just show it
to me.

Okay. Mr. Clayhold is exprassing a
concern that the Supply System'u.track record may

not support an assumption in the budgets because the
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budgets assume average production rates consistent
with industry averages. I don‘t think it would be
improper for the Supply System to put out a budget
that assumed an average production rate jusf because

they had not met that production rate in the past.

If they felt in good faith that they could meet that
production rate, and if in fact their coansulting
engineers, their construction engineers felt that
that was.an appropriate standard, then I think they
should -~ they were acting in good faith in adopting
that gstandard.

I have the opinion of one here who is
voleing a sentiment, as you put it, in this document,
that he didn't think that the track record supported
the assumption. Maybe they improved on their track
record.

Q. How do you know they felt that way? You
said if they felt that way in good faith.it would be
okay. How do you know that? What investigation adid
you do to discern if they felt that way or if they
made an {improper budget agssumption?

A, I reviewed the information in the -- the
information that I have indicated that the budgets
waere prepared as part of a process involving the

construction engineers praparing the initial budget

COLUMBIA REPORTING BERVICE, INC. (206)624-5886 SEATTLE



10

11

12

13

14

15

lé

17

18

19

20

21

22

23

24

25

WITNESS: WALLACE L. TIMMENY 7-27-88 (Vol.l) 183

and the Supply System staff reviewing that and
coming up with what they called owner's
contingencies and adding in very substantial amounts
under the concept of owner's contingencies. 1
thought that was a good falth effort to arrive at a

realistic budget.

Q. Do you have any expertise on construction
budgets?

A. No.

Q. Nuclear plant construction?

A. No.

A. Is Mr. Clayhold an axpert on nuclear

construction?
MR. COHEN: Huh-=uh.

Q. Do you recall a memorandum from Ebasco, an
internal Ebasco engineers memorandum referred to in
this same summary judgment paper which says,
referring to the 1978 budget, "At the time the
client," the client being the Supply System here,
“At the time the client for Internal political
reasons accepted only S8 million dollars of the
{ncrease, the remalnder was not formally submittedqd,*
do you recall reading that?

A, Yeah, I.think I 41ia.

Q. Does that give you a concern about the
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good faith of the process?

A. My recollection was that the evidence
surrounding this comment was that the Ebasceo
increase was reviewed by the'Supply.System and ihat
they accepted some and rejected some.

Q. And the gentleman from Ebasco says they
rejected it for internal politicai reasons. Doesn't
that cause you to have some concexn about the good
faith of the process?

A. I really don't == no, 1t doesn‘t.

Q. Isn't that the kind of document that would
have caused your ears to perk up 1f you were still
at the SEC and you were investigating these matters5

A. It would cause me to try to find out what
he was talking about, and my understanding is that
in this area that the Ebasco increases in some part,
in large part, related to Ebhasco fees.

Q. Thoase aren'‘t reai.coets?

A. They may be subject to debate, that is
certainly the kind of thing that would cause Ebasco
taoa characterize their rejection being for internal
poliecical purposaes.

Q. Do you racall a 1979 memorandum referred
to in this same summary judgment paper in which it

is alleged that the Supply System told Ebasco in
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reviewing the budget in 1979, about halfway through

the process of selling these two and a quarter

billion dollars worth of bonds, to use, "A whole new

set of ground rules, a total change in philosophy

from the previous estimates, namely the most

realistic estimate possible, tell it like it is."
Did that one get your attention?

A. 1 remember reading that. .

Q. Did it cause you any concern as to the
good faith of the process?

A. No.

Q. Why not?

A. 1t is my recollection, and I may be wrong
on this, that about this time that there was a new
director of the Supply System, Mr. Ferguson, and 1I
thought that Mr. Ferguson had come in and was
basically implementing a sort of, a new budget
process. And 1l think that what Ebasco is referring
to here is Ebasgscos' characterization of the new
budget process. It doean't follow because of that
characterization that the old budget process was
something other than tell it like 1t is,

Q. Well, it may not follow as the day follows

the night, but didn't that raise some questions in

your mind as to what the o0ld budget process was?
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A. No. I read a lot about what the old
budget process was and 1 read a lot of the concerns
on the part of the plaintiffs with respect to the
old budget process, and the idea.that this was
somehow a management tool as opposed to a document
that was assigned solely to estimate costs. 1'm
drawing a distinction between a recognition that

when a dbudget, apparently when the budget was

prepared prior to '79 that the budget process was
viewed on the part of the Supply System as being a
proper process if the goal was tight but attainable,
I think that's the langquage that was used.

And I see the Ebasco conneAt. and what it
reflects,‘what it means to me, is that they are sort
of scrapping the tight but attainable and going to
something other than tight but attainable.

Q. Something realistic?

A. wéll. I wouldn't use the term “realistic.”
I don't think the others were deemed to be
unrealistic when they were prepared. I saw no
evidence that the Supply System people viewed their
bﬁdgets as unrealistic.

Q. Do you recall reading that Mr. Strand, who
was then running the Supply System, told the

executive committease of the Supply System in 1978

]
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that "It is unlikely that a real date," referring to

a date of completion, "and a real cost can be

predicted"?

A. I don't recall reading tha£ but 1f ic's in
there 1 read it.

Q. Does that cause you any concerun about the
accuracy of the budgets or the schedules?

A. I would have .to look at. the representation
agqain.

Yes, I recall reading this. I think you
are taking it out of context. Even in your
memorandum you introduce this as being in the
context. of regulatory ghange.. So basically what
this represents is he was saying that it's unlikely
that a real date and a real cost can be predicteaq,
but it‘'s in the context of the posasibilities of
regqulatory change. He didn't know what was coming
up.

And after all, these are projections, we
are talking about projections.

Q. Do you recall that some of these
projections were viewed internally as having a 50 or
a 25 or a 20 percent prospect of attalnment
depending on what date we are talking about and

which Offlcial Statement we are talking about?
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A. I recall the topic. I don't adopt your
characterization of the topiec.

Q. Do you recall that some of theﬁ had as low
as a 2h percent pfobability of attainment?

A. I think that the, was it 19B0C Official
Statement disclosed that there was a 25 percent
probability of attainment with respect to the budget.

Q. Would you agree with me that if a prior

Official Statement had included budgets which had a

probability of attainment as low as 25 percent but
did not disclose that fact, that that would be a
misleading assertion to make in an Official
Statement? '

A. No.

Q. Why not?

A. Well, because a lot would depend on the
quality of the probability anélysis as a starter.

Q. Let's assume it’s the best -~-

A. I'm not so sure.

Q. Go ahead.

A. I'm not s0 sure when you stack up a
probability ;nalysis that it's material as compared
to the entlire budget proceas that haas been gone
through in a very careful and meticulous way and

resulted in the production of a budget in great
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detall, as opposed to a system that somebody comes
up with that, you know, might be a lot like flipping
quarters to see how many times you get heads and how
many times you get taiis.

Q. Did you draw a conclusion as to whether
the probability analyasis was as weak as you have
just characterized it potentially being?

A. . 1 reviewed material somewhere along the
line to the effect that Mr. Perguson viewed it as
being very weak and essentially instructed that it
be canned.

Q. Do you know, Mr. Timmeny, a lot of these
{ssues are debated in this case, tight but
attainable is a Supply System term for budgets that
we consider unrealistic, budgeting for management
purposes or whatever they called it we view as an
euphemism for keeping the budgets low and the
schedules tight: the probability statistics are
considered {mportant by the plaintiffs, unimportant
by the defandants. How have you made all these
determinations which are consistent with the
defendants' interpretation of each of thase matters?

A. Honestly.

Q. What have you looked at?

A. ! have already told you what I looked at.

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATTLE
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Q. Pardon me?
A. I have been over that ground. I told you
what [ looked at.
‘ Q. I queas you looked at Buck who works for
the Supply System, you looked at Perko who works for

the Supply System, you looked at Metzger whose law
firm was a defendant at the time, O0'Brien whose law
firm is still a defendant in the case.

A. I looked at your memorandum, I just looked
at your memorandum and I come to a conclusion that's
different from yours in terms of magetiality. 1
think that's tﬁe essencé of it.

N MR. COHEN: He has also got hundreds -=-

MR. SIMON: Excuse me, Don, just sit here.

MR, COHEMN: I think =--

MR. SIMON: I think it's totally improper.
You have done ft two or three times and enough lis
encugh.

MR. COHEN: I think you are becoming rude
towards the witness and I will ask you not to use a
vocal form that I interpret at least as being that
way. You are free to ask him whatever you want and
he will attempt to anawer {t.

MR. SIMON: That's exactly what I {ntend

to do, but I think you are moving into the area of

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATTLE’
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improper comments on the record. You started at
about lunch and you are continuing and I think you
should stop.

Q.' Let's talk about the willingness to pay
cagse for a moment. Do you recall there is a part of
the case that goes by that name?

A. Yes, I do.

- Q. Do you recall that there is evidence
marshalled in this memorandum which plaintiffs view
as evidence that the participants had an undisclosed
unwillingness to pay from the outset?

A. I recall a discussion in your memorandum,
.yesf

Q. You don't recall that being a disclosure
item that was ever discussed at any finance group
meeting, do you?

A. No, I do not.

Q. That wouldn't be an issue on which anybody
would be relying on Blyth or Wood Dawson or Houghton
Cluck or Beck to pass on the sufficliency of the
disclosures, correct?

A. No, there 1s nothing to disclose., 1 don't
see how they could pass on {t. You are talking
about something that hadn't taken place.

Q. Would you agree with me that {f the
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participants in fact had a hidden unwillingness to
pay for a dry hole that that would have bean a
material fact that should have been disclosed in the
Official Statements?

A. That's hard because 1 viewed the
obligation that the participants incurred ag a
result of the participants agreement to be binding,
50 even 1f they harbored a view that they didn’'t
want to pay I think it would be tough luck under
normal circumstances.

I am surprised, I think, as are many
.others that the cour;a have overturned the
obligation of the participants reflected in the
participants agreement, so the answer would be not
necessarily. I mean even if they harbored that view,
i{f they signed the agreement I would think that the
égreement would be binding.

Q. I didn't ask you i{f the agreement would be
binding, I asked you if it would be a material
nondisclosure?

A. I know what you asked me but I'm saying
it's related. The binding nature of the agreement

is related to.your question.

Q. Would it or would it not be a material

nondlsclosure?

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATTLE



10

11

12

13

14

15

lé

17

18

19

20

21

22

23

24

25

WITNESS: WALLACE L. TIMMENY 7-27-88 (Vol.l) 1913

A. I think I've tried to answar the question.

Q. You are you saying no or are you saying
maybe?

A. I don’t follow you, no or maybe.

Q. Would it or would it not be a material

nondisclosure to withhold from the market the fact
that a participant or several participants were
unwilling to pay for a dry hole in this case?

A. What I tried to say to you was that I'm
not so sure it would be material if they signed the
agreement because they would have bound themselves
by signing the agreament.

Q. If you were a bond purchaser you waould not
want to know that the participants or some large
number of them planned to force Chemical Bank into
court to refuse to pay, and if'necessary to take
bankruptecy, is that your testimony?

A. I'm not adopting your characterization.
There are people out there who had that planned in
advance?

Q. You know what the allegation is, you read
the summary judgment papers.

A, I don't see any evidence to support that
allegation. I think that's a hypothesis that the

plaintiffs have come up with but I don't see there
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10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

WITNESS: WALLACE L. TIMMENY 7-27-88 (Vol.l) 194

is any evidence to support it whatsoever,

Q. I asked you if it was material?

A. I don't think it is. I think {t's such a
far out allegation, you are taking a litfgation
position that occurred much after they signed the
participants agreement saying, from that we deduce
that early on they intended not to honor the
agreement. I don't think there is any evidence to
that effect.

Q. Well, let's see if we can keep it on one
topic.

If they harbored that intent wouldn't that
have been a material migstatement, a material
omission?

A. If they harbored that intent but
nevertheless signed the agreement?

Q. Right.

A. I think you have to add another factor
here, and that would depend, 1 think, upon the --
who harbored the intent within the organization that
harbored thie intent, and what steps they {ntanded
to take with reaspect to this intent and how much of
the obligation of the particlipants agreement that
they were responsible for. 1If you have got somebody

off in the corner that has got .Q004, you know, of
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the obligation, I don't think it's a big deal.
Q. Let's assume the City of Tacoma and

Snohomish County PUD harbored that intent.

A. We are assuming that they are major
participants.,

Q. That's correct.

A. Like more than one or two percent each?

Q. I'm sorry, I thought you might have been
aware of what they have in this case.

A. I'm not offhand.

Q. They have gat clase to 10 percent apiece,
does that sound about right, Don?

MR. COHEN: 1It®s your examination, Len.

A. Take 10 percent,

Q. Assume it's 10 percent apiece.

A. And tﬁey harbored, you are saying they
harbored the intent?

Q. Right.

A. Who is they?

Q. The principal people at the entities.

A. Who would that be? I don't understand. I
mean, what, the mayor?

Q. Mr. Timmeny, I'm prepared to stay here as
long as it takes to finish the deposition but I

think we are fencing over very minor details here.
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If you are uncomfortable answering the
question on materfality, that's fine. I'm trylng to
get from you an understanding -- I thought what you
said when I opened the whole subject matter of
willingness, you are quite aware of our assertions
on willingness because you have read --

A. 1f you are irritated because I won't adopt
your agsgsertions in the memorandum, say so. All I'm
asking I think are reasonable questions in trying to
answer your gquestion because your question is very
much == it's sort of simple to the point and {1t
doesn‘t take in all the complexities that underlie
the topic.

Q. S{r, I'm not irritated that you won't
adopt my memcdérandum. I understand who you are
retained by in the case. 1 understand your position
in the case.

A. I think, you know,. 1 think that's unfair.

Q. I am irritated that you will not answer
the questiaon.

A. 1 am sworn here under ocath to tell the
truth, not to take a position, and I resent the fact
that you say I am here because I have been hired by
certain people. I'm golng to tell it a certaln way,

Q. 1 am irritated I'm not getting an anaswer
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to a very simple guestion. I opened the subject of
willingness and your immediate response, to simplify
it somewhat, it's immaterial. I have attempted to
follow up on that subject and I've gotten nothing
but a series of questions rather than answers.

MR. COHEN: We are going to break for a
few minutes because I think we are ~-- break for
about three minutes. We are at a point where you
guys aren't communicating well enough. Just going
to calm down for a minute.

{Recess.)

BY MR. SIMON:

Q. Let's see if wae can go back on this
subject and make some more peaceful progresas than we
did before the break.

Mr. Timmeny, I guess we will have a
transcript in the morning, but my distinct memory is
when I raised the subject of willlnqnéss to pay
claims your immediate response was along the lines
of materiality or immateriality, and what I was
attempting to inquire into 18 whether you believe
that the entire willingness to pay case was
immaterial or that certain disclosures that we say

should have been made would have been immaterial and

why .
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Now, obviously we could embroider the
hypothetical fact situation a hundred different ways
and every time I ask you the question you could ask
me for additional hypothetical facts about whether
it was Snohomish or Tacoma or Clark County and
whether they had 10 percent or 8 percent, and
whether it was all of the commissioners or two of
the three commissioners, whether the commissioner
expected to be around in 1983 when the projects came
on line, and we could play that game indefinitely.

_A. I wasn't playing a game.
:Q' But I don't think it's productive.

A. I wasn't playing a game. What I wanted to
establish before I tried to answer the question {s
would this be -~ were you referring to evidence of
an actual determination by an entity that they did
not intend to pay.

The. determination that was really
meaningful at high levels in the entity by people
who could bind the entity as opposed to sonebody
musing in a hallway.

Q. I am referring to a meaningful, high level
intent which is different from the intent that one
would discern from reading the ottlctai Statement.

A. You are assuming that there (s such

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATTLE
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.on willingness. Wouldn't it be material to the

evidence,

Q. Right. And I'm asking you whethar that,
whether it would have been material to the market
for that to be disclosed if that was the case in
19772

A. I think it would have been material,
certainly, to counsel when they were rendering their
opinion. |

Q. Well --

A. This is bound up in the authority issue,
as I see it.

Q. You underastand that as the plajintiffs sece
it there are two {ssues.

A. Yes, I do.

Q. You can call one ¢f them immaterfial but
there are two dlatinct igsues.

A. Yes, I understand that.

Q. Let's focus just on willingness for the
moment. Let's assume the authority case 1is resolved,

favorably, unfavorably, not in the case, just focus

market, to the {investor, to know that Snohomish
County and Tacoma, City of Tacoma, intended in the
event of a dry hole rather than an operating,

economically effective plant, to repudlate their

.
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obligations, 9eek relief from the courts, and if
necessary relief from a federal bankruptcy
proceeding, what have you, and take whatever steps
were available to avoid paying money for a project
which was delivering them no electricity?

A. On the assumption that the participants
that you are referring to are substantial
participants, I think that could be material.

Q. Do you have an opinion as to whether or

not the Washington PUD utility group defendants in
this case violated section 10(b) with regard to
willingness to pay isaues?

A. I don't know who was in the Washington
Public Utility Group individually.

Q. Mr. Cohen's clients, the entities.

A. I can't identify those entities
individually without somebody giving me a list. I
haven't committed that to memory.

Q. Do you have an opinion as to whether the
city of Tacoma violated sectioh 10(b) with regard to

the willingness {ssues?

A. I have not seen any evidence to that
effect.
Q. po you have an opinion as to whether any

of the participants violated section 10(b) with
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regard to willingness to pay issues?

A, I have ﬁot seen any evidence to that
effect.

Q. Now, you are aware that the final Official
Statement for Projects 4 and 5 was issued in March
19817?

A. Yes.

Q. And you.are aware that certain of the
participants were in court in late 1981 challenging
thelr obligations, isn't that corract?

MR. COHEN: That's a total
mischar;cterization, Len.

N THE WITNESS: I don't know.

MR. COHEN: I think you are doing it
inadvertently. That's wrong. That's just dead
wrong.

MR. SIMON:' I may be wrong on my date.

MR. COHEN: That was a ratepayer group if
that'a what you are talking about, the DeFazlo case.

Q. Are you aware that the ratepayers in
DeFazlo were in court by late 19817

A. I've heard that saiad.

Q. Do you accept that as true?

A. Yes.

Q. Are you aware that certain of the Oregon

COLUMBIA REPORTING SERVICE, INC. (206}624-%886 SEATTLE.
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utilities joined on the side ¢f the ratepayers in
DeFazio in early '827?

A, I will accept that as true., 1I'm not aware
of it, really.

Q. Are you aware that other participants were
in court in Washington by the spring of 19827

A. I'll accept that if that's a fact, that's
fine. i

Q. And you are aware that most participants
were challenging their obligations in their defense
of the Chemical Bank state court litigation by the
middle of 19827

A. Well, if that's the case l°'ll accept thai.

Q. Were you aware of that before I said it?

A, Yeah, generally, yeah.

Q. How have you made a determination as to
whether the intent which is reflected by those
litigation positions and that conduct in 1982 was
present or abgsent in March of 1981 when the final
Official Statements were issued?

A. I saw no evidence of any -~ of that intent
being present in 1981 in March.

Q. How about the canduct 1in 19827

A. You are suggesting that once you draw an

tnference from conduct in 1982 that the intent was
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present in 1981.

Q. I'm suggesting that one might.

A. I'm telling you I saw no evidence to that
effact. You are attempting to draw that inference,
that's your prerogative.

Q. And you are rejecting the inference.

A. I wouldn't draw that inference. I don't
think it follows.

Q. Why not?

A. Because I think there are other reasons
for asserting an unwi{llingness to pay that could
crop up after 1981.

Q. What are those reasons?

A. In effect I would characterize it as sort
of a fiduciary obligation on the part of, say, the

public officials in the entities to go to court to

see whether or not they could be relieved of the
obligation to pay. That doesn't follow that they
had the intent to do that prior to the time they did
{t, but I can see that as gomething that would occur,
in other words a responsible public official could
well say, well, rather than writing a check here why
don't we file a lawault to see whether or not in

fact we have to pay In this context.

Q. Thoee flduclary obligations existed in
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March 1981, didn't they?

A. You are misunderstanding what ! mean by
fiduclary obligations.

Q. I guess I am. What changed?

A. Well, the projects were no longer in being.
The projects were shut down. There was a moratorium
on the projects.

Q. Right. That's what. changed.

A, Yes, that changed,

Q. Anything else?

A. There may have been other things that
changed but that was the principal factor that
brought about .this issuse.

Q. You are aware that these participants
agreements are referred to commonly in the industry
as take-or-pay contracts?

A. Yes.

Q. Hell or high water agreements?

A. Yes.

Q. And the idea ia that you pay whether you
finished the project or not, right?

A. Yes, that's right.

Q. That was Qhat the bond market understood

thesa to be?

A. That's what I would have expectead.
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Q. All right. And you are telling me, if I
understand it, and correct me if I'm wrong, that
it's perfectly all right to sign off on an Official
Statement in March of 1981 which includes a
take-or-pay obligation -~

A. To have the intent -~ to honor it, to have
the intent to honor it,.

Q. Without making any disclosure of these
fiduclary obligations you are referring to, and then
to learn ~= when did they learn about the fiduciary
obligation?

A. The fiduciary obligation I am referring to,
You asked me {f there was any context in which one
could possibly come up with a scenario other than
the inference that they had the intent in 1981, and
I'm giving you an example.

Q. That they --

A. I‘m not saying they had it.

Q. That they discovered the fiduclary
obligations between 1981 and 19827

A. Recognized, recognized the possibility
that before they signed the check that they might
have to go to court to see whether or not they
should.

Q. 80 you are telling me two inferences are

COLUMBIA REPORTING SERVICE, INC. (206)624-5686 SEATTLE
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March

disclose it;

‘81 as they had in

TIMMENY 7-27-88 (Vvol.l)

one is that they had the same mindset in
‘82; and they didn't

and the other is that they had a

different mind set in 1982 because they. recognized

for the

A.

Q.

you are

A.

Q.

first time their fiduciary obligations?
You can characterize it that way.
Is that a fair characterization of what
saying?
Those two inferences are possible.

How have you chosen to make one inference

when the plaintiffs choose to make the other?

A.

Because I see no, there was no evidence of

.intent in 1981 that they did not intend to honor

their agreement.

Q.

Do you see any evidence of changed

circumstances?

A.
Qo

A.

You are

up with

Yas.
What?

The projects shut down.

MR. COHEN: Chemical sued them, too.

MR. sit there and be quiet.

SIMON;: Don,
feeding the witness {nformation, I won't put

it, we will call the Judge and ask him to

muzzle you {f -~

MR. COHEN: Call the Judge. You have

COLUMBIA REPORTING SERVICE,
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asked him about an area that is not covered in the
Rule 26 thing. You are asking him the exact same
thing -~

MR, SIMON: I do not want to hear it. 1If
it's a waste of time then sit there and play by the
rules. *If you are so concerned about the answers

you wouldn't be jumping up and down, just sit there

and be gquiet.

MR. COHEN: This is the least thing I am
concerned about.

MR. SIMON: Then you can nod off then and
stop interrupting the witnesses.

THE WITNESS: I know counsel can object
but I don't think it's fair to say counsel is
jumping up and down. It seenms to me to be a pretty
low key discussion.

Q. I1s it your opinion, Mr. Timmeny. that
without independent evidence of wrongful intent that
one cannot draw an inference of wrongful intent in
1981 from conduct in 19827

A. You could draw that inference. The
{nference could be drawn.

Q. But you won't daraw 1e?

A. I wouldn't draw {it. I don't think it's a

reasonable inference.
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Q. You would agree that's a jury guestion in

this case, wouldn't you?

aA. That's right.

Q. Do ybu expect to testify on that subject
at trial?

A. I would expesct to testify if asked that

there was nothing to disclose, that there was no
.omission, no material omission in March of 1981 with
respect to this area because in my view there was
nothing to disclose.

Q. Because in your view the inference is
unreasonable to draw?

A. That's right, that's right.

Q. So you are going to testify on the jury
question?

A. If I'm allowed to.

Q. Would you tell me on how many prior
occasions you have testified as an expert in a court,
an administrative proceeding, or at a deposition, if
any?

A. Once in court. I recall one other time as
an expert when I was deposed, I was deposed a second
time. I was deposed twice prlor to thisg as an

expert and I testified once in court.

Q. Please 1dentify the cases for me.

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATTLE



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

WITNESS: WALLACE L. TIMMENY 7-27-88 (Vol.l) 209

A I was deposed and I testified in court in
an action called Garber versus A. G. Edwards.

Q. GARBER?

A. I believe s0.
Q. What was the nature of the action?
A. Actually -- well, maybe, I think it was

Garber versus AGM, there may hqve been another
defendant in there, too.

Q. What was the nature of the action?

A. It was an action by a customer against a
brokerage house.

Q. What kind of securities did it involve?

A. It involved equity securities for lack of
a better word.

Q. Who did you testify for?

A. A. G. Edwards.

Q. What subject or subjects did you testify
on?

A. It etarted out, I think I was offered
inicfally with respect to the compliance procedures
of the law firﬁ ~=- of the brokerage house. I think
I also testified some on materiallity, i{f I'm not
mistaken.

Q. And vyou tes;itied in the court proceeding?

AO Y“a

COLUMBIA REPORTING BERVICE, INC. (206)624-5886 SEATTLE




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

WITNESS:

WALLACE L. TIMMENY 7-27-88 (Vol.l) 210

what you are saying?

A.

Q.

A.

Q.

the case as best you can recall?

A.

raepresenting A. G. Edwards; and 1 can't remember the

name of plaintiff's counsel.

Q.

or your deposition testimony in your office?

A.

Q.

matter?

A.

Q.

A,

Ride case.

1 don't know who the plaintiffs were, who the

defendants were. I know the, a Minneapolls law flrm

What year was that, do you recall?

Last summer, '87.

Summer of '877?

I think so, Sunmer or early fall of '87.

Were you deposed in the same case, is that

Yes.
What court is that pending in?
The Eastern District of Pennsylvania.

And@ who were the counsel on each side of

Pelper Martin, a St. Louis law firm, is

Do you have a copy of your trial testimony

I don't believe so0.

You eaid you had been deposed in another

Yes,
What was that?
It was a, 1t was called a Minnesota Zoo

The exact caption of the case escapes me.

COLUMBIA REPORTING SERVICE, INC. (206)624-58B6 SEATTLE
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was a defendant.

Q. It was called the what?
A. The Minneapolis Zoo Ride case, zoo, like
Z 0 0.

Q. What did it concern?

A. 1t concerned allegations of nondisclosure
in connection with the 0Officlal Statement in a bond
offering relating to the.

Q. Ride.

Q. What did you testify on?

A. I think I testified with respect to the
adequacy of the disclosure in the Official Statement.

Q. What year were you deposed in?

A. In 1985 or 1986. I think '85.

Q. Who were the lawyers involved on both
sides of the case, or as many sides of the case as
you recall if it was more than two.

A. The only lawyer, the only name I remenber
is Timothy Thornton, who was counsel for the -- for
bond counsel, for the bond counsel defendants.

Q. Is that who you testified on behalf of?

A. Ya!-
Q. Who was hond counsel there?
A. One of the large Minneapolis firms. I

can't remember the name of the firm.
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Q. And what firm i{s Thornton in?

A. I think he has got his own firm. I forget
the name of his firm. He is in the name of the firm,
one of the named partners.

Q. Does that complete any expert testimony

you've given in deposition, trial or administrative

proceedings?
A. Yes.
Q. Have you been retained as an expert in

other cases but not yet testified?

A. No. I have been retained I think in

another case and never testified. The case is over.
As a matter of fact I don't even think I
wags retained in the case I have in mind.

Q. In your work on this case have you
consulted any books, articles, scholarly or finance
works of any kind to further familiarize yourself
with any of the issues that you will be testifying
on?

A. Well, yes in the sense that I think I
reviewad the MFOA guidelines as they existed at 1
think in 1977 or '78, I think '79, and some
subsequent revisions of the guidelines, or

amendments.

Yes, I 4dla. 1 also, I looked at the,
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there was a treatise prepared by Joe Daily, Joseph
Daily, who is a partner in the law firm Mudge Rose
with respect to disclosure in municipal offerings,
and I remember looking at the table of contents in
that treatise, sort of trying to decide whether 1

wanted to read some of it, and reading a little of

the prefatory material, but that's as far as I got.

Q. I notice that two of the items you
reviewed in the course of your work here were
Official Statements for offerings of the
Massachusetts Municipal Wholesale Electric Company.
Could you tell me why you looked at thosge?

A. I ;ooked at them because they were sgent ¢to
me by counsel.

Q. Do they play any part in the opinions that
you intend to give at trial?

A. I didn't review them very carefully. I
gort of flipped through them.

Q. Could you tell me what you have done to
prepare for your deposition?

A. You mean other than reviewing the

AN

materials?

Q. well, I mean other than your flrst raview
of the materiale prior to the tlime this depositlon

was scheduled, what have you done recently, say, 1n
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the last two or three weeks by way of material

review, consultation with counsel, organizing your

notes or thoughts, what have you, specifically to be
prepared to give testimony today?

A. Well, I read a lot of -- I read some of
the material that had been sent to me within the
last few weeks. In other words, ! spent time
reading the memos in support of and in opposition to
the motion for summary judgment. I went back and
looked at testimony again: I looked at some notes
that I had prepared, I have been looking at this
stuff on and off, picking it up and putting it down,
and I looked at some notes that I had with respect
to the early reading that I had done, and I met with
counsel here in Seattle, Monday and Tuesday prior to
this deﬁosition.

Q. Did vou spend most ‘of Monday and most of
Tuesday with counsel? |

A. Yes, I did.

Q. Was it Mr. Stengel and Mr. Cohen?

A. Yes.

Q. Anyone else present?

A. No.

Q. You've read the court's opinion on the

summary judgment motion, the one that was issued a

COLUMBIA REPORTING SERVICE, INC. (206)624-5886 SEATTLE
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couple of weeks ago?

A. Yes, largely. I don't think I read it to
the end. I read portions of it.

Q. Did you find anything in it that you
believed to be a misstatement of the law under

section 10(b) as you understand it?

MR. COHEN: Excuse me. Hold on a second,
please.

(Discussion off the record.)

MR. COHEN: Can ! hear the question back,
please.

(Record read as requested.)

MR. COHEN: I think I'm going to instruct
him not to answer unless you can give me an idea of
where you think the relevance is. I mean, it really
ig =--

| MR. SIMON: What's the basis for your
instruction?

MR. EOHEN= It goes beyond anything that
he has been asked to opine on in the case and it's
highly prejudicfal and beyond the realm of problity.

MR. SIMON: Beyond the realm of probity?

MR. COHEN: Beyond the realm of probative

inquiry.

MR. SIMON: That c¢ould be sald as to 99
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percent of Professor Hazard, but nobody instructed
him.

MR.- COHEN: He can't rod.

MR. SIMON: That's because we play by the
rules, you are not allowed to instruct except on
grounds of privilege.

MR. COHEN: 'If you want to take this to
the Judge, if the Judge says he should ;nswer then
he can do it.

“MR. SIMON: I would like an answer to the
question. You are instructing him on that ground?

MR. COHEN: Yes.

MR. SIMON: He is testifying as to what
10(b) means. He has been doing it all day, whether
the defendants violated 10(b) or not. I think I'm
entitled to inquire as to what his understanding is
of section 10(b) and whether he is applying an
interpretation of section 10(b) which is at variance
with the law in this case. If he finds the opinion
to be at variance with his viaws, which he is
entitled to do, I am entitled to know that those are
the standards he is applying to your clients.

MR. COHEN: The only problem is, or one of
the problems is that was our motion for suamary

judgment and I mean a Judge determined that there
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were factual issues on a variety of things, that's
not the standard at trial upon which Mr. Timmeny 1is
going to testify. If you ask him some specific
things in the opinion, call it to his attention, I
will withdraw the instruction.

THE WITNESS: &ou can blow through this
whole discussion because I didn't read the legal
analysis in the opinion. As I recall reading the
opinion, the Judge sets out what he thinks are
factual issues with respect to various issues. He
said the plaintiffs produced evidence on this, the
defendants produced evidence on that and I think
there is enough Iin issue here so I'm not going to
grant summary judgment and that‘s about as far as I
got. I didn't read the whole thing, as 1 testified
pefore, I didn't read the whole thing so I don't
know what he said about 10(b)S5.

MR. SIMON: Well, it's 5:00. Why don't we
.pick it up in the morning.

(Deposition adjourned at 5:00 p.m.)

COLUMBIA REPORTING SERVICE, INC. (206)624-35886 SEATTLE



FILE:

PG
4
12
13
34
122

PG
3
49
112
112
112
113
113
113
114
116
118
123
128
128
128
128
129
134
146
lé64
166
169
169
171
171
173
174
174
174
174
174
175

WPS

LN
6
19
2
17
6

LN
6
25
| B3
22
24
20
21
24
1
23
2
6
4
11
19
24
1
1
5
18
6
13
16
21
22
5
9
10
11
14
14
13

7-27-88 TIMMENY VOL 1

confidentiall
with the order on
there are any
there was a lot of
If there is a
it ought not to ba

exhibit!
PAGE MR. SIMON 4
depositions,
mark as the first
(Marked Deposition
been marked as
first seven pages as
will mark the rest
to refer to as
(Marxed Depositfion
on page 2 of the
as noted on the
Q. Will you look at
testimony and
references to
for some of the
for certain
you have asked for
Rule 26 statement,
you signed off on
to 16 of page 2 of
designation of
care 1if it‘s an
of documents on
example, the Buck
looked at the Buck
case. A. Yes. Q.
laoking at some
specifically Buck
if they weren't Buck
looking at some
that were Buck
(Marked Deposition

confidentiality dated
confidentiality problems
confidential treatment
confidentiality problem here
confidential. A. It is on

EXHIBIT: DESCRIPTION PAGE
exhibits which have been
Exhibit the 26-B statement
Exhibit Timmeny-1.) Q. Mr.
Exhibit 1. When you have had
Exhibit 1 and we will mark
Exhibit 2. Let's talk about
Exhibit 1 from this point
Exhibit Timmeny 2.) Q. Coulad
exhibit, and that's why I
exhibit that I was

Exhibit 1, please, and I'm
exhiblts and other evidence
exhibits and deposition
exhibits and I have askad
exhibits and testimony
exhibits and testimony from
Exhibit 1, says that you are
Exhibit 1 which states that
Exhibit 1 there is a
exhibits that you've
exhibit. Q. I was referring
Exhibit 1, and I believe
exhibits included a lot of
exhibits or got some
Exhibits, deposition
exhibits referred to in there
exhibits. Q. But if they
exhibits you didn't ask for
exhibits that were Buck
exhibitsa. MR. SIMON: Wwell,
Exhinit Timmeny 3.) MR.




