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REQUEST FOR COMMENTS
Subject: Proposed Amendment to Part | of Schedule C to the NASD By-Laws Regarding
Written Notification About Certain Events; Last Date for Comment: August 3, 1990

EXECUTIVE SUMMARY

The NASD requests comments on a
proposal to add a new section to Part | of
Schedule C to the NASD By-Laws that would
require members {o provide notification in
writing to the appropriate district office on
the occurrence of certain events affecting
the ownership or control of a member.

BACKGROUND

Schedule C to the NASD By-Laws currently
permits an NASD member to experience a change
in ownership or control without prior review by
the appropriate NASD district office. Pursuant to
Section (4) to Part I of Schedule C to the NASD
By-Laws, in cases where the ownership or control
of an existing member changes, the NASD has the
discretion to condition continuance in membership
on prompt compliance with the premembership in-
terview procedures. Notice of a change in owner-
ship or control of a member must be filed on a
revised Form BD whenever the information pre-
viously on file changes. Since the form does not
specify a time for filing, a general rule of thumb
has developed that filing is required within 30

days. In certain cases, a previously dormant mem-
ber can become active unexpectedly or be sold or
taken over by new management. While a new pre-
membership interview can be conducted, regula-
tory problems may have already occurred in
reference to the merger, purchase, or change of
ownership of a member. The NASD believes that
prompt notification of such a change in ownership
will allow the NASD to act more expeditiously in
determining whether a new premembership inter-
view should be scheduled.

EXPLANATION

The amendment would require prompt
notification to the member’s district office after a
specified significant event, rather than prior
notification of such event. The amendment would
require members to providc notification in writing
to the applicable district office no later than five
business days after a specific event, thereby in-
dicating that prenotifying the district is permitted
but not required.

The amendment would focus on four sig-
nificant events the NASD has determined require
prompt notification: (1) the merger of a member;
(2) an acquisition by a member; (3) an acquisition
of a member or substantially all of its assets; and
(4) any change of more than 50 percent of the equi-
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ty or partnership capital of a member. The NASD
also considered whether the new provision should
require notification in the case of a change in the
president or chief executive officer of a member. It
was determined, however, that prompt notification
should focus on a change in the ownership struc-
ture of the member. A change in the president or
chief executive officer of a member would not nor-
mally require notification unless accompanied by
one of the four triggering events.

The NASD encourages all members and other
interested persons to comment on the proposed
amendment to Schedule C to the By-Laws. Com-
ments should be directed to:

Mr. Lynn Nellius
Corporate Secretary
National Association of
Securities Dealers, Inc.
1735 K Street, NW

Wagh

Washington, DC 20006—1 506.

ts t ved no later than
August 3, 1990. All comments will be made avail-
able for public inspection. Comments received by

i

this date will be considered by the NASD’s Mem-
bership Committee and the NASD Board of Gover-
nors. If approved by the Board, the amendments
must be filed with and approved by the Securities
and Exchange Commission before becoming effec-
tive.

Questions concerning this notice should be
directed to Craig L. Landauer, Assistant General
Counsel, at 202-728-8291.

PROPOSED NEW SECTION (5) TO PART I
OF SCHEDULE C TO THE BY-LAWS

(Note: New language is underlined.)

5) Notification to the District Office of Cer-

tain Events
Members are required to notify the Corpora-

tion’s District Office for the District in which the
member's main office is located no later than five
(5) business days after any of the following speci-
fied events: (1) any merger of the member; (2) an
acquisition by the member; (3) an acquisition of
the member or substantially all of its assets; and
(4) any change of more than 50 percent in the equi-
ty ownership or partnership capital of the member.
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*These are suggested departments only. Others may be appropriate for your firm,

Subject: SEC Approval of Amendment to Code of Procedure Regarding Summary Remedial

Proceedings, Effective July 1, 1990

- EXECUTIVE SUMMARY

- The Securities and Exchange Commis-
sion has approved .an-amendment to the
Code of Procedure that would create a new
procedure by which the NASD could take
appropriate remedial actions against an
NASD member or an associated person if
such member or person has engaged, and
there was a reasonable likelihood that the
member or person will again engage, in se-
curities law violations. The text of the
amendment follows this notice.

EXPLANATION

The Securities and Exchange Commission
(SEC) has approved an amendment to the Code of
Procedure that will permit the NASD to suspend
membership of, or condition the membership of a
broker-dealer, or suspend or condition a person’s
association with a broker-dealer if the broker-
dealer or person has engaged, and there is a
reasonable likelihood the broker-dealer or person
will again engage, in acts or practices inconsistent
with just and equitable principles of trade.

The amendment provides the NASD with a
wide range of actions it could take against a mem-

ber or associated person for ongoing violations, in-
cluding imposing limitations or conditions on or
the suspension of the firm’s membership or the
person’s registration. This range of permissible ac-
tions will allow the NASD to tailor the action
taken to meet the needs of the situation. The firm
or person that is the subject of such a proceeding
would have the right to a hearing prior to the
NASD taking any action and, once the Board acts
in reviewing the action, that decision could be ap-
pealed to the SEC.

Under the new procedure, such a proceeding
will be initiated only after a finding by the NASD
Executive Committee that the proceeding is needed
to protect the public interest. The NASD will
notify the member and/or associated person of the
time and place of the hearing. The matter will be
considered by a District Committee hearing panel
consisting of at least three persons, and this panel
will render its decision within five days of the hear-
ing.

Any party aggrieved by the decision, or the
Board itself, will have the opportunity to ask that
this decision be reviewed by a committee of the
Board of Governors. Any such request will not
operate as a stay of the district panel’s decision.
Upon any application for review, a hearing before
a Special Hearing Committee of the Board will be
held within five days. Any decision rendered by
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the Special Hearing Committee will be a final ac-
tion of the NASD and can be appealed to the SEC.
All decisions rendered will be in writing, and any
member or person will have the right to appear in
person, submit any relevant evidence, and be
represented by counsel.

Questions concerning this notice may be
directed to Craig L. Landauer, Assistant General
Counsel, NASD Office of General Counsel, at
(202) 728-8291.

TEXT OF PROPOSED RULE CHANGE

(Note: New text is underlined.)
NASD CODE OF PROCEDURE

ARTICLE XI
Expedited Remedial Proceedings

Purpose
Sec. 1. This Article establishes procedures for

tions. Upon commencement of this proceeding, ihe
Corporation shall send notice thereof to the mem-
ber or person associated with a member. Such
notification shall contain a statement of the
specific grounds on which such action is taken.
The date and location of the hearing shall be sent
to the member or person at least five (5) business
days prior to the hearing. The matter shall be
presented to a hearing panel designated by the Dis-
trict Business Conduct Committee or Market Sur-
veillance Committee and shall consist of at least
three members from the Committee which has
jurisdiction over the proceeding.

District or Market Surveillance
Committee Decision
Sec. 3. A written decision setting forth the
findings made and the grounds upon which that
determination is based shall be issued by the Dis-
trict or Market Surveillance Committee hearing

panel within five (5) business days of the date of

Expedited Remedial Proceedings. These proceed-

the hearing, and a copy shall be sent to the party

ings are in addition to those established for sum-

against whom the Corporation has taken expedited

mary suspension or revocation pursuant to Article

action and, in the case of a person associaied with

V1 or VIII of this Code of Procedure. Pursuant to

a member, the member with whom the party is

the Expedited Remedial Proceedings, the Corpora-

presently an associated person. Any decision con-

tion may suspend the membership of a member or

ditioning or suspending a member Or person as-

impose conditions upon its continued operation or

sociated with a member under this Article shall

suspend a person from being associated with a
member or impose conditions on such person’s con-

specify the time period, not to exceed six months,
for which the conditions or suspension shall

tinued association with a member. These proce-
dures are adopted pursuant to and in implemen-
tation of Section 15A(b)(6) and Section 15A(g)
(3)(A) and (B) of the Securities Exchange Actof

remain in effect and the conditions, if any, which
must be fulfilled during the specified time period
in order to have the conditions or suspension
removed.

1934 which permits the Association to take such ac-

tion if the broker or dealer or person has engaged,
and there is a reasonable likelihood the broker or
dealer or person will again engage, in acts or prac-
fices inconsistent with just and equitable principles

Review by Board
Sec. 4. The District or Market Surveillance
Committee decision shall be subject to review by
the Board of Governors on its own motion within

of trade.

Commencement of Expedited
Remedial Proceedings
Sec. 2. A determination to commence an Ex-
pedited Remedial Proceeding pursuant to Section 1

five (5) business days after issuance of the written
decision. Any such decision shall also be subject to
review upon application of any person aggrieved
thereby filed within five (5) business days after is-
suance. The institution of a review, whether on ap-
plication of the aggrieved person or on the

shall be made only upon approval of the Executive

initiative of the Board, shall not operate as a stay

Committee of the Board of Governors and a con-
clusion by it that such action is in the public inter-
est. In arriving at this conclusion the Executive
Committee shall consider the egregious nature of
the conduct and the likelihood of continuing viola-

of the decision. Upon receipt of an application for
review, a hearing will be held within five (5) busi-
ness days after receipt of such application. Unless
extended by the Board hearing panel in its discre-
tion for good cause shown, oral argument in hear-
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ings held under this Articie shaii be limited 10 30

minutes each for the respondents and for a
representative of the District or Market Surveil-
lance Committee. The introduction of new
evidence shall not be permitted unless good cause

the hearing, and a copy shall be sent to the party
against whom the Corporation has taken expedited
action and, in the case of a person associated with
a member, the member with which the party is
presently an associated person.

is shown for not introducing it at the hearing held
before the District or Market Surveillance Commit-
tee hearing panel.

Board Decision
Sec. 5. Upon consideration of the record, and

Hearings
Sec. 6. At any hearing held under this Article,
a record shall be kept and the member or person
associated with a member and the Corporation
shall be entitled to be heard in person and be repre-

after such further hearings as it shall order, the
Board shall, in writing, affirm, modify, reverse, dis-
miss, or remand the decision to the District or Mar-
ket Surveillance Committee. The Board shall set
forth the findings made and the specific grounds
upon which its determination is based. Any
decision conditioning or suspending a member or
person associated with a member under this Article

sented by counsel.

Other Action Not Foreclosed
Sec. 7. Action by the Corporation under this
Article shall not foreclose action by the Corpora-
tion under any other provisions of this Code or the
Rules of Fair Practice where a violation of the
Rules of the Corporation may be involved.

shall specify the time period, not to exceed six
months, for which the conditions or suspension
shall remain in effect and the conditions, if any,
which must be fulfilled during the specified time
period in order to have the conditions or suspen-
sion removed. A decision rendered by a three mem-

Application to Commission for Review
Sec. 8. Any party against whom expedited ac-
tion has been taken by the Board of Governors
may make application for review 1o the Securitics
and Exchange Commission in accordance with Sec-

ber hearing panel designated by the Board shall

constitute final action by the Corporation. A writ-
ten decision shall be issued by the Board hearing
panel within five (5) business days of the date of

tion 19 of the Securities Exchange Act of 1934, as
amended. There shall be no stay of the Board’s ac-
tion upon appeal to the Commission unless the

Commission determines otherwise.
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Subject:

SEC Approval to Articles Il and Ill of the NASD’s Code of Procedure Regarding

Board of Governors and Committee Proceedings in Disciplinary Actions,

Effective August 1, 1990

EXECJT!\_/F snmunv :

The Securities and Exchange Commis-

sion has approved amendments to Articles I

~and il of the NASD’s Code of Procedure

("Code") ‘The amendments modify existing
2 procedures and establish new procedures in
connection with hearings before a District
Busmess Conduct Committee, Market Surveil-
-lance Committee, or an Extended Hearing
:Commlttee ("Committee"), pursuant to Article
Il of the Code, and proceedings in connection
with Board of Governors’ reviews of discipli-

" nary actions taken by a Commlttee pursuantf

to Article lll of the Code.

e ‘The ‘amendments to Article 1 establish
- requirements for the submission of documen-

tary evidence and the names of witnesses

prior to a Commit'tee heariy‘ng The amend-
ments to Article lil convert Board reviews of -

Committee deClSlonS into more appellate type -
proceedings and codify practlces as to mat-

ters reviewed on the ba3|s of ‘the wntten
record.
"~ The amendments ‘will become effectlve

AuQust 1, 1990, and will apply only to proceed-

ings in which a new complaint is issued on or
subsequent to August 1, 1990. The amend-
ments  will  not  apply -to. disciplinary
proceedings already in progress on August 1,

1990 (i.e., proceedings in which a complaint
- was issued prior to August 1, 1990). The full

text of the amended Articles [I'and Hi of the

_Cocle follows thls notlce

EXPLANATION
Under Article II of the Code, respondents are

given a full opportunity to participate in and
produce evidence in proceedings before a Commit-
tee, and Committees are given the opportunity to
conduct a full review of each matter.

Under the amended Article II of the Code,

respondents will be required, and the Committee
staff or complainant (if other than a Commitiee),
upon request, will be required to submit documen-
tary evidence and the names of witnesses to each
other no later than five business days prior to a
hearing. This requirement will eliminate any ques-
tion as to whether the parties were given sufficient




notice of additional documentary evidence or wit-
nesses in advance of the hearing.

Under Article 111 of the Code, respondents in
disciplinary actions taken by a Committee may ap-
peal those actions to the NASD’s Board of Gover-
nors, or the Board may, on its own motion, call a
matter for review. In either case, respondents may
elect to attend or waive a hearing before a hearing
panel of the Board. Under the amended Article III,
Board hearings will be limited to 30-minute oral ar-
guments by the parties, unless extended by the
hearing panel because good cause was shown. The
introduction of additional evidence will be
prohibited except in exceptional circumstances and
upon a demonstration of good cause for failure to

radiiee the avidance h
introduce the evidence before a Committee. Parties

to the review must apply to the Board for leave to
adduce additional evidence no later than 10 busi-
ness days before the date of the hearing. The Board
may, however, direct that the record be supple-
mented with such additional evidence as it may
deem relevant.

The amendments also address those situations
in which the appealing party did not participate in
the proceedings before a Committee. The amend-
ments to Article III permit the Board to remand to
a Committee matters in which the appealing party
did not participate in the proceedings before a
Committee but showed good cause for the failure
to participate. If the appealing party fails to show
good cause for not participating in the proceedings
before a Committee, the matter will be considered
by the Board on the basis of the written record
developed by the Committee, including written
briefs submitted to the Board.

Parties that failed to request a hearing before
a Committee pursuant to Article II, Section 4 of the
Code will be permitted to request a hearing. Such
parties may request leave to adduce additional
evidence, but they must demonstrate good cause
for failure to introduce the evidence before a Com-
mittee. The amended Article I1I will also permit
the Board to dismiss as abandoned any application
for review in which the appealing party failed to
advise the Board of the basis for seeking review, or
failed to provide the Board with responses to re-
quests for information in a timely manner.

Article III of the Code will continue to permit
the National Business Conduct Committee to desig-
nate a matter as an extended proceeding.

Questions concerning this notice may be

one

directed to bnmey H. Weiss, A([Omey, Office of

~

General Counsel, at (202) 728-8844.

TEXT OF RULE CHANGE

(Note: New material is underlined; deleted
material is in brackets.)

NASD CODE OF PROCEDURE
ARTICLE II

Sec. 1 - Sec. 6 No change.

Evidence and Procedure in
Committee Hearings

Sec. 7. (a) The Committee staff, or the com-
nhm;m’r if other than a Committee, shall upon re-
quest make available to respondents and their
counsel any documentary evidence and the names
of any witnesses the staff intends to present at the
hearing no later than five (5) business days prior to
[within a reasonable time before] the hearing.

\U} I\CprIIUCIILb shall submit to the Committee
staff or the complainant any documentary evidence
and the names of any witnesses respondents iniend
to present at the hearing no later than five (5) busi-
ness days prior to [within a reasonable time before]
the hearing.

(c) If a hearing is held, both the complainant and

the respondent shall be entitled to be heard in per-

- son and by counsel. Formal rules of evidence shall

not be applicable. Notwithstanding paragraphs (a)
or (b), the parties may submit any additional
[documentary] evidence at the hearing as the hear-
ing panel, in its discretion, determines may be
relevant and necessary for a complete record. A
record of the hearing shall be kept in all cases.

Sec. 8 - Sec. 13 No change.
ARTICLE III

Review of Disciplinary Actions and [Hearings]
Proceedings Before The Board of Governors

Sec. 1. No change.

[Hearings] Proceedings Before the Board
Sec. 2. (a) In the case of an appeal or call for
review, the [complainant, if other than the Commit-

tee, or the respondent] party seeking review may
request a hearing. If the party desires a hearing, it
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should be requested in his application for review. A

guments, written briefs, and the record before the

party subject to a call for review may request a
hearing within fifteen (15) calendar days of
notification of the call for review. [may request a
hearing before a hearing panel of the Board of
Governors.] If a request is made, a hearing shall be
granted, subject to the limitations of Section 2(f)
below. In the absence of a request for a hearing,
the Board of Governors may have any matter set
down for a hearing.

(b) If a hearing is held, a [A] notice stating the
daE; time and place of the hearing shall be mailed
to the complainant [, if other than the Committee]
and respondent at least ten (10) calendar days
before the hearing. The notice period may be

waived in writing bv the resnondent or a shorter
watved 1n writing by the respondent or a shorter

notice given where extraordinary circumstances re-
quire.

(c) If a hearing is not held, the matter shall be
considered on the basis of the record before the
Committee, and written briefs, if submitted. For
purposes of this section, ihe record before the Com-

Committee. A record of the hearing shall be kept in
all cases.

(f) Any application for review of a matter in
which the party seeking review did not participate
in the proceedings before the Committee but shows
good cause for the failure to participate, shall nor-
mally be dismissed by the Board and remanded to
the Committee for further proceedings. If the party
seeking review did not participate in the proceed-
ings before the Committee and does not show good
cause for the failure to participate, the matter shall
be considered by the Board on the basis of the
record before the Committee, including written
briefs submitted to the Board. For purposes of this
paragraph, failure 1o participate shall mean failure
to file an answer or otherwise respond to a com-
plaint or failure to appear at a hearing which has
been scheduled and shall not include failure to re-
quest a hearing pursuant to Article II, Section 4 of
this Code. A party seeking review who failed to re-
quest a hearing before a Commitiee pursuant to Ar-

mittee shall include the complaint, respondent’s
answer, the transcript of the Committee hearing,
any exhibits reviewed by the Committee, and the
Committee decision.

[(c)] (d) Unless otherwise consented to by the
parties, all hearings shall be held before a hearing
panel, and all on-the-record reviews shall be con-
ducted by a review panel, appointed by the Nation-
al Business Conduct Committee consisting of two
or more persons, all of whom are associated with
members of the Corporation, at least one of whom
shall also be a current member of the Board of
Governors.

[(e) If a hearing is held, the hearing panel shall
consider the record before the Committee and any
new material submitted by the complainant and the
respondent. If respondent has waived a hearing and
the Board does not order a hearing on its own mo-
tion, the panel shall consider the matter on the
record, which may include new evidence as long as
all parties have previously been tendered the new
evidence.]

(e) A hearing on review by the Board shall con-
sist of oral arguments limited to a total period of
thirty (30) minutes each for argument and response
by respondent and for argument and response by a
complainant, unless extended by the hearing panel
in its discretion for good cause shown. The Board’s
review shall be limited to consideration of oral ar-

ticle 11, Section 4 of this Code, shall be permitted
10 have a hearing on review as provided in this sec-
tion.

(g) Any application for review as to which the
party seeking review fails to advise the Board of
the basis for secking review, or otherwise fails to
provide information or submit a written brief in
response to a request, may be dismissed as aban-
doned and the decision of the Committee shall be-
come final Association action.

(h) Upon consideration of the length of expected
testimony, the volume and complexity of documen-
tary evidence before the Committee [and] , or other
factors it may deem material, and subject to the
provisions of Section 2(a) through (g) above, the
National Business Conduct Committee may deter-
mine that a matter shall be set for an Extended
[Hearing] Proceeding. Notice of an Extended
[Hearing] Proceeding shall be given as provided in
Section [2(a)] 2(b).

(i) All Extended [Hearings] Proceedings shall be
held before an Extended [Hearing] Proceeding
Committee appointed by the National Business
Conduct Committee consisting of two or more per-
sons, all of whom previously shall have served as
members of the Board of Governors; provided,
however, that the Chairman of the National Busi-
ness Conduct Committee shall have the discretion
to appoint to an Extended [Hearing] Proceeding

257




Committee one or more current members of the
Board of Governors and to compensate any or all
members of the Extended [Hearing] Proceeding
Committee at the rate then in effect for arbitrators
appointed under the Code of Arbitration Proce-
dure.

[(D] () The hearing or on-the-record review
panel shall present its recornmended findings and
sanctions to the National Business Conduct Com-
mittee. The National Business Conduct Committee
shall make its recommended findings and sanctions

to the Board of Governors which shall make the

final determination.

Evidence [and Procedure] in Board

Sec. 3. [(a) Upon request, the Corporation stalf or
the complainant, if other than a Committee, shall
make available to respondents and their counsel
any documentary evidence which was not part of
the record before the Committee, within a
reasonable time before the hearing.]

(a) A party to the Board’s review may apply to
the Board for leave to adduce additional evidence.
If the party provides notice of the intention to intro-

duce such evidence no later than ten (10) business
days prior to the date of the hearing, identifies and
describes the evidence, and satisfies the burden of
demonstrating that there was good cause for failing
to adduce it before the Committee and that the
evidence is material to the proceeding, the Board

may, in its discretion, permit the evidence to be in-

troduced into the record on review or may remand
the case to the Committee for further proceedings
in whatever manner and subject to whatever condi-
tions the Board considers appropriate. On its own
motion, the Board may direct that the record on
review be supplemented with such additional
evidence as it may deem relevant.

[(b) Respondents shall also make available to
the Corporation staff or the complainant, any
documentary evidence, which was not part of the

racord before the Committee. within a reacsonable

time before the hearing.]

(b) Where leave to adduce additional evidence is
granted, the Corporation staff or the complainant,
if other than a Committee, and the respondent shal
make available to the Board hearing or review
panel and to the parties all documentary evidence
which was not part of the record before the Com-
mittee no later than five (5) business days before
the hearing.

(c) [If a hearing is held, both the complainant
and respondent shall be entitled to be heard in per-
son and by counsel.] Formal rules of evidence shall
not be applicable. [Notwithstanding paragraphs (a)
or (b), the parties may submit any additional
documentary evidence at the hearing as the hearing
panel, in its discretion, determines may be relevant
and necessary for a complete record. A record of
the hearing shall be kept in all cases.]

1
’ 8

Sec. 4 - Sec. 7 No change.
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Subject: Reporting Disciplinary Information on Form BD

The Central Req:stratxon Deposutorv
“to file one Form BD for both NASD member--
“operation of this CRD system, it has become
Exchange Commissmn (SEC) differ in their
‘ dnsc;phnary matters reportable on Form BD.

provndes an update as to the steps being
“taken to reconcnle the:dxfferkenges. :

(CRD) was expandedin 1989 to enable firms
“ship and state hcensmg requirements. In the

evident that states and the Securities and
disclosure requcrements related to pendmg -

‘This notice outhnes these d:fferences and

ISSUE

There are two basic interpretations regarding
the disclosure of pending matters classified under
the term "proceeding” found on Form BD in Item
7G. The SEC interpretation of these matters as out-
lined in release number 12078 (February 6, 1976),
and as restated in 1985, includes finally adjudi-
cated criminal proceedings and finally adjudicated
proceedings brought by the SEC, regulators, and
self-regulators. The SEC does not require dis-
closure of investigations, arrests without convic-
tions, or civil litigation not conducted by a

regulatory or self-regulatory body.

Manvy gtatag intarnrat tha tarm "mrocapdi nn
AVAGILY SLALUO MIWIPIUL LUV Wil Prullluliig

in a much different way. In an effort to formahze

Qtats ImFasees st add e T Nyt Ao Qangs

Lllb Sstaile lllL\APlCLaLlUII, LllC iN Ul Lll l‘llllCl wau ocpuu-
ties Administrators Association (NASAA) adopted
a resolution that outlines a different interpretation
of disclosure requirements. This 1989 resolution
states that the term "proceeding” includes pending
administrative and civil proceedings initiated by
self-regulatory, regulatory, and governmental agen-
cies as well as pending criminal charges and civil
litigation.

The SEC is the oversight body of the NASD
and, since the Form BD is an SEC form, its dis-
closure requirements are considered appropriate
for NASD filing purposes. The NASD also
operates the CRD system pursuant to a joint con-
tract with the NASAA. Under the terms of the con-
tract, the CRD captures and maintains all
information submitted by members on Form BD.
Hence, if states require disclosure of information
and it is contained in a filing, it is captured and
maintained on the CRD system.

The nature of the information found in the
CRD system differs from member to member as a
result of inconsistent disclosure causes by these dif-
fering interpretations. Because public inspection of
this information is available through the states, the
lack of standardized disclosure can result in com-
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parisons of members that are misieading. Such a
situation happened several months ago when The
New York Times published an article attempting
this kind of a comparison.

STATUS

To resolve these differences and to establish
uniform disclosure of information, the NASD is
participating in ongoing discussions with the SEC
and the NASAA. Indications are that these discus-

sions could resuli in a requirement that more
information would need to be disclosed. Pending
the resolution of this matter, members are advised
that information provided on Form BD in Item
7G should continue to be filed as instructed by
the state(s) with which a registration is main-
tained.

Questions regarding this notice should be
directed to Jay Cummings, Director, Membership
Department, at (301) 590-6733.
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Subject: Amendments to Code of Arbitration Procedure

The Securities and Exchange Commission

rCor A
(SEC) has approved amendments to Part I1I,

Sections 13, 30, 43, and 44 of the NASD Code of
Arbitration Procedure that are intended to dis-
courage successive adjournments of arbitration
hearings and that modify the procedures and
schedules under which fees are assessed for the
use of NASD arbitration facilities. The new fee
and deposit schedules will be applied in all cases
filed on or after June 18, 1990, as well as in all
cases where a notice of prehearing conference or
notice of hearing is issued on or after June 18,

EXECUTIVE SUMMARY

1990. The new fee and deposit schedules will not

tha annliad tn racag rnirrantly 1in nracroace
0C appied 10 Cases Currenuy i1 proCess where a

notice of prehearing conference or a notice of
hearing dated prior to June 18, 1990, has been is-
sued. In order to encourage settlement discus-
sions well in advance of hearings or prehearing
conferences, the NASD intends to apply the
provisions of new sections 43(f) and 44(f) to all
applicable cases whether currently pending or
newly filed.

The text of the amendments follows this
notice.

BACKGROUND AND EXPLANATION

On September 19, 1989, following favorable
recommendation by the NASD’s National Arbitra-
tion Committee, the Association’s Board of Gover-
nors authorized the filing of amendments to the
Association’s Code of Arbitration Procedure
("Code") that would have increased arbitration fees
under the pre-existing administrative framework
set forth in the Code. While the Association filed
these amendments with the SEC on October 12,
1989, the NASD withdrew thc amcndments at the
request of the SEC staff on October 17, 1989, and
began considering an alternative administrative

framework for the assessment of fees in NASD ar-
bitration proceedings.

The NASD received SEC staff comment
dated March 8, 1990, and there was also substan-
tial progress toward the development of a proposed
uniform rule increasing fees and incorporating the
alternative administrative framework for the assess-
ment of fees in arbitration proceedings involving
customers by a Drafting Subcommittee of the Se-
curities Industry Conference on Arbitration. Fol-
lowing that, the NASD filed with the SEC amend-
ments to Sections 13, 30, 43, and 44 of the NASD
Code of Arbitration Procedure. Following the
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ent (55 Federal Regis-

Apn 1990) the SEC approved the
Association’s amendments on June 1, 1990 (55
Federal Register 23493, June 8, 1990). In general,
the proposcd rule changes are intended to dis-
courage successive adjournments of arbitration
hearings and to implement revised procedures and
schedules for the assessment of fees in arbitrations
brought by or against customers as well as in in-
traindustry arbitrations.

An amendment to Section 30 of the Code is
expected to reduce delays by discouraging
frivolous requests for adjournments in the arbitra-
tion process. The amendment raises the adjourn-
ment fee assessed following the grant of a first
request for adjournment from $100 to an amount
equal to the initial hearing session deposit required
pursuant to the new fee schedules set forth in Sec-
tions 43 and 44 of the Code. The adjournment fee
for second and subsequent adjournments requested
by the same party will be twice the initial hearing
session deposit, but such fee may not exceed
$1,000. In the event that a third request for adjourn-
ment is received to which all nm‘hpc have con-

sented, the arbitrators will be empowered to

dicemicg the arhitratin
dismiss the arbitration without prejudice to the

claimant’s filing of a new arbitration action.

In amending Sections 13, 43, and 44 of the
Code, the NASD has adopted a revised administra-
tive framework for the assessment of fees based on
the establishment of a nonrefundable filing fee
plus forum fees assessable based on the number of
hearing sessions held, in amounts varying in ac-
cordance with the amount in dispute. The non-
refundable filing fee, which is intended to recoup
certain fixed administrative costs related to each
filing, is distinguishable from the hearing session
deposit, which is intended to relate to hearing
costs, not the administrative costs connected with
the processing of filings. These filing fees, which
are analogous to court filing fees, are intended to
offset some of the NASD’s costs of administration,
at least to a limited degree, even when cases settle
prior to hearing.

Revised Sections 43(f) and 44(f) of the Code
provide for, in addition to retention of all nonre-
fundable fees, the retention of the total initial
amount deposited as hearing session deposits by all
of the parties if a case, including a case filed under
customer-simplified procedures, is settled or with-
drawn within eight business days of the first

scheduled hea

ession. A prehearing con-
ference with an arbitrator is not considered a
scheduled hearing session under these sections.

The new fee and deposit schedules will be ap-
plied in all cases filed on or after June 18, 1990, as
well as in all cases where a notice of prehearing
conference or notice of hearing dated prior to June
18, 1990, has been issued. The new fee and deposit
schedules will not be applied to cases currently in
process where a notice of prehearing conference or
a notice of hearing has been or will have been sent
to the parties prior to June 18, 1990. In order to en-
courage settlement discussions well in advance of
hearings or prehearing conferences, the NASD in-
tends to apply the provisions of new sections 43(f)
and 44(f) to all applicable cases, whether currently
pending or newly filed. The text of the amend-
ments follows this notice.

Questions can be directed to Kenneth A.
Andrichik, Deputy Director, Arbitration, at
(212) 858-3915, or Norman Sue, Jr., Assistant
General Counsel, NASD Office of General Coun-
sel, at (202) 728-8117.
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AMENDMENTS TO THE NASD CODE
OF ARBITRATION PROCEDURE

(Note: New language is underlined; deleted lan-
guage is in brackets.)

CODE OF ARBITRATION PROCEDURE

* k Kk k %k

PART III. UNIFORM CODE OF
ARBITRATION

* Xk Kk 3k 3k

SIMPLIFIED ARBITRATION

% %k ok k Xk

Section 13.

(a) No change.

(b) No change.

(c) The Claimant shall pay a non-refundable
filing fee and shall remit a hearing session deposit
[$15.00 if the amount in controversy is $1,000 or
less, $25.00 if the amount is more than $1,000 but
does not exceed $2,500, $100 if the amount in con-
troversy is more than $2,500 but does not exceed
$5,000, or $200 if the amount in controversy is

262




more than $5,000 but does not exceed $10,000] as
specified in Section 43 of this Code upon filing of

the Submission Agreement. The final disposition
of [this] the fee or deposit shall be determined by
the arbitrator.

(d) The Director of Arbitration shall endeavor
to serve promptly by mail or otherwise on the
Respondent(s) one (1) copy of the Submission
Agreement and one (1) copy of the Statement of
Claim. Within twenty (20) calendar days from
receipt of the Statement of Claim, Respondent(s)
shall serve each party with an executed Subcom-
mission Agreement and a copy of Respondent’s
Answer. Respondent’s executed Submission Agree-
ment and Answer shall also be filed with the Direc-

+ £ A ™ M i
tor of Arbitration with

for the arbitrator(s) along with any deposit re-
quired under the schedule of fces for customer dis-
putes. The Answer shall designate all available
defenses to the Claim and may set forth any related
Counterclaim and/or related Third Party Claim the
Respondent(s) may have against the Claimant or
any other person. If the Respondent(s) has inter-
posed a Third Party Claim, the Respondent(s) shall
serve the Third Party Respondent with an executed
Submission Agreement, a copy of Respondent’s
Answer containing the Third Party Claim, and a
copy of the original Claim filed by the Claimant.
The Third Party Respondent shall respond in the
manner herein provided for response to the Claim.
If the Respondent(s) files a related Counterclaim
exceeding $10,000, the arbitrator may refer the
Claim, Counterclaim and/or Third Party Claim, if
any, to a panel of three (3) or five (5) arbitrators in
accordance with Section 19 of this Code or, he
may dismiss the Counterclaim and/or Third Party
Claim without prejudice to the Counterclaimant(s)
and/or Third Party Claimant(s) pursuing the
Counterclaim and/or Third Party Claim in a
separate proceeding. The costs to the Claimant
under either proceeding shall in no event exceed
[$200.00.] the total amount specified in Section 43.

sufficient additional copies

¥ %k ok kK

Adjournments
Section 30. (a) The arbitrator(s) may, in their dis-
cretion, adjourn any hearing(s) either upon their
own initiative or upon the request of any party to
the arbitration.
(b) A party requesting an adjournment after ar-
bitrators have been appointed(,] shall, if an [said]

adjournment is granted, {shali pay] deposit a fee,
equal to the initial deposit [of costs but not more
than $100.] of hearing session fees for the first ad-
journment and twice the initial deposit of hearing
session fees, not to exceed $1,000, for a second or
subsequent adjournment requested by that party.
The arbitrator(s) may waive the deposit of this fee
or in their award may direct the return of the ad-
journment fee. [This provision shall not apply to
matters filed under Section 13 of the Code.]

(c) Upon receiving a third request consented to
by all parties for an adjournment, the arbitrator(s)
may dismiss the arbitration without prejudice to
the Claimant filing a new arbitration.

% %k %k k3K

Schedule of Fees for Customer Disputes
* ok ok kK

Section 43. (a) At the time of filing a Claim,
Counterclaim, Third Party Claim or Cross-Claim, a
party shall [deposit with] pay a non-refundable
filing fee and shall remit a hearing session deposit
to the Association in the amounts indicated in the
schedules below uniess such fee or deposit is
specifically waived by the Director of Arbitration.

[Amount in Dispute Deposit

(Exclusive of interest and expenses)

$1,000 O IESS ..uvevecuerreeerereereerereercreceesneneeassssaesenss $15
Above $1,000 but not exceeding $2,500............ $25
Above $2,500 but not exceeding $5,000.......... $100
Above $5,000 but not exceeding $10,000 ....... $200
Above $10,000 but not exceeding $50,000 .....$400
Above $50,000 but not exceeding $100,000...$500
Above $100,000 but not exceeding $500,000.$750
Above $500,000 .......ccoveevrveeeiiren $1,000]

Where [the amount in dispute is $10,000 or
less, no additional deposits shall be required
despite the number of hearing sessions. Where the
amount in dispute is above $10,000 and] multiple
hearing sessions are required, the arbitrators may
require any of the partics to make additional hear-
ing deposits for each additional hearing session. In
no event shall the [aggregate] amount deposited by
all parties per hearing session exceed the amount
of the largest initial hearing deposit{(s)] made by
any party under [as set forth in] the [above]
schedules below.
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(b) A hearing session is any meeting between
the parties and the arbitrator(s), including a pre-
hearing conference with an arbitrator, which lasts
four (4) hours or less. The forum fee for a pre-hear-

bitrator(s) shall determine by whom such costs
shall be borne. If the hearing session fees are not

assessed against a party who had made a hearing
deposit, the hearing deposit will be refunded unless

ing conference with an arbitrator shall be the
amount set forth in the schedules below as a hear-
ing session deposit for a hearing with a single ar-

the arbitrators determine otherwise,
(d) For claims filed separately which are subse-
quently joined or consolidated under Section 25(d)

bitrator.
(c) The arbitrators, in their awards, [may] shall

of this Code, the hearing deposit and forum fees as-
sessable per hearing session after joinder or con-

determine the amount chargeable to the parties as
forum fees [(fees)] and shall determine [by whom
such fees shall be borne] who shall pay such forum

solidation shall be based on the cumulative amount
in dispute. The arbitrator(s) shall determine by
whom such fees shall be borne.

fees. [Where the amount in dispute is $10,000 or
less, total fees chargeable to the parties shall not
exceed the amount of the total initial deposit
deposited by the parties, regardless of the number
of hearing sessions conducted. Where the amount
in dispute is above $10,000, total] Forum fees
chargeable to the parties shall be assessed on a per
hearing scssion basis, and the aggregate for each
hearing session [to the parties] may equal but shall

AAAAAA A el o
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not amount of the [total] largest iniiial
hearing deposit[(s)] deposited by [the parties.] any
party, except in a case where claims have been
joined subsequent to filing in which case hearing
session fees shall be computed as provided in para-
graph (d). The arbitrator(s) may determine in the
award that a party shall reimburse to another party

any non-refundable filing fee it has paid. If a cus-

[(d)](e) If the dispute, claim, or controversy
does not involve, [or] disclose, or specify a money
claim, the non-refundable filing fee [amount to be
deposited by the Claimant shall] shall be [$200,]
$250 and the hearing session deposit to be remitted
by a party shall be $600 or such greater or lesser
amount as the Director of Arbitration or the panel
of arbitrators may require, but shall not exceed
$1,000.

[(e)](D) [If a matter has been submitted and there-
after is settled or withdrawn prior to the commence-
ment of the first hearing session, the parties shall
be entitled to a refund of all but $100 of the
amount deposited with the Association. This sec-
tion shall not apply to claims filed under Section
13 of this Code.] The Association shall retain the
total initial amount deposited as hearing session

alll
Qii

tomer is assessed forum fees in connection with an

deposits by all the parties in any matter submitted

industry claim, forum fees assessed against the cus-

and settled or withdrawn within eight business

tomer shall be based on the hearing deposit re-
quired under the industry claims schedule for the
amount awarded to industry parties to be paid by
the customer and not based on the size of the in-
dustry claim. No fees shall be assessed against a
customer in connection with an industry claim that

days of the first scheduled hearing session other
than a pre-hearing conference.

[(D] (g) Any matter submitted and thereafter set-
tled or withdrawn subsequent to the commence-
ment of the first hearing session, including a
pre-hearing conference with an arbitrator, shall

is dismissed; however, in cases where there is also
a customer claim, the customer may be assessed
forum fees based on the customer claim under the
procedure set out above. Amounts deposited by a
party shall be applied against forum fees, if any. [If
the fees are not assessed against a party who had
made a deposit, the deposit will be refunded.] In
addition to forum fees, the arbitrator(s) may deter-
minge in the[ir] award[s] the amount of costs in-
curred pursuant to Sections 30, 32, 33, and 37 and,
unless applicable law directs otherwise, other costs
and expenses of the parties and arbitrator(s) which
[that] are within the scope of the agreement of the
parties. [or otherwise as permitted by law.] The ar-

[may] be subject to [such refund of assessed
deposits, if any, as the panel of arbitrators presid-
ing may determine.] an assessment of forum fees
and costs incurred pursuant to Sections 30, 32, 33,
and 37 based on hearing sessions held and
scheduled within eight business days after the As-
sociation receives notice that the matter has been
settled or withdrawn. The arbitrator(s) shall deter-
mine by whom such forum fees and costs shall be
borne.

[(g) The arbitrators may assess forum fees and
costs incurred pursuant to Section 30, 31, 33, and
37 in any matter settled or withdrawn subsequent
to the commencement of the first hearing session.]
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Schedule of Fees

For purposes of the schedule of fees, the term

the largest initial hearing deposit[(s)] made by any

party [as set forth in the above] under the schedule
below.

"claim" includes Claims, Counterclaims, Third
Party Claims, and Cross-Claims. Any such claim
made by a customer is a customer claim. Any such
claim made by a member or associated person of a
member is an industry claim.

Customer Claimant
(Note: See chart on page 266 of this notice.)

Industry Claimant

(Note: See chart on page 267 of this notice.)
ko ok ok 3k

[Filing Fee for Members
Section 44. A member firm shall, when filing a
Submission Agreement against a non-member, pay
a non-refundable filing fee of $500.00. This fee
shall be in addition to all other fees, deposits, or
costs which may be required.]

¥ ¥k ok o 3k
Schedule of Fees for Industry and
Clearing Controversies
Section [45.] 44. (a) At the time of filing a

[Submission Agreement, a Claimant] Claim,
Counterclaim, Third-Party Claim or Cross-Claim
in an industry or clearing controversy which is re-
quired to be submitted to arbitration before the As-
sociation as set forth in Section 8, above, a party
shall [deposit with] pay a non-refundable filing fee

(b) A hearing session is any meeting between
the parties and the arbitrator(s), including a pre-
hearing conference with an arbitrator, which lasts
four (4) hours or less. The forum fee for a pre-hear-
ing conference with an arbitrator shall be the
amount set forth in the schedule below as a hearing
session deposit for a hearing with a single ar-
bitrator.

(o) Tho arhitratare in thair awardlige]l mavw
\UJ 140 aroirdwors, 1l it awarG sy, (fidy

determine the amount chargeable to the parties as
forum fees [(fees)] and shall determine [by whom
such fees shall be borne] who shall pay such forum
fees. [Where the amount in dispuie is $10,000 or
less, total fees chargeable to the parties shall not
exceed the amount of the total initial deposit
deposited by the parties regardless of the number
of hearing sessions conducted. Where the amount
in dispute is above $10,000,] Forum [total] fees
chargeable to the parties shall be assessed on a per
hearing session basis and the aggregate for each
hearing session may equal but shall not exceed the
amount of the largest [total] initial hearing
deposit[(s)] deposited by [the parties.] any party,
except in a case where claims have been joined sub-
sequent to filing in which case hearing session fees
shall be computed as provided in paragraph (d).
The arbitrator(s) may determine in the award that a
party shall reimburse to another party any non-

1 ¢hall
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and shall remit a hearing session deposit to the As-
sociation in the amounts indicated in the schedule
below unless such fee or deposit is specifically
waived by the Director of Arbitration.

[Amount in DiSpute ......cccceverererenseennen. Decposit
(Exclusive of interest and expenses)

$10,000 Or 1888 eeeeeenerrenenreenreereerececeenne $200
Above $10,000 but less than $100,000...$750
Above $100,000 .....ccovireeireereereeeene $1,000]

Where [the amount in dispute is $10,000 or less,
no additional deposits shall be required despite the
number of hearing sessions. Where the amount in
dispute is above $10,000 and] multiple hearing ses-
sions are required, the arbitrator(s) may require
any of the parties to make additional hearing
deposits for each additional hearing session. In no
event shall the [aggregate] amount deposited by all

refundable filing fee it has paid. Amounts
deposited by a party shall be applied against forum
fees, if any. [If the fees are not assessed against a
party who had made a deposit, the deposit will be
refunded.] In addition to forum fees, the ar-
bitrator(s) may determine in the[ir] award the
amount of costs incurred pursuant to Sections 30,
32, 33, [or] and 37 and, unless applicable law
directs otherwise, other costs and expenses of the
parties and arbitrator(s) which are within the scope
of the agreement of the parties. The arbitrator(s)
shall determine by whom such costs shall be borne.
If the hearing session fees are not assessed against
a party who had made a hearing deposit, the hear-
ing deposit will be refunded unless the arbitrators
determine otherwise.

(d) For claims filed separately which are subse-
quently joined or consolidated under Section 25(d)
of this Code, the hearing deposit and forum fees as-

parties per hearing session exceed the amount of

sessable per hearing session after joinder or con-

265




solidation shall be based on the cumulative amount

pre-hearing conference with an arbitrator, shall

in dispute. The arbitrator(s) shall determine by
whom such fees shall be bomne.

(D] (e) If the dispute, claim, or controversy
does not involve, [or] disclose or specify a money
claim[,] the non-refundable filing fee will be $250

[may] be subject to [such refund of assessed
deposits, if any, as the panel or arbitrators presid-
ing may determine.] an assessment of forum fees
and costs incurred pursuant to Sections 30, 32, 33,
and 37 based on hearing sessions held and

and the hearing session deposit [the amount] to be
deposited by [the Claimant] a party shall be [$200]
$600, or such greater or lesser amount as the Direc-
tor of Arbitration or the panel of arbitrators may re-
quire, but shall not exceed $1,000.

[(e)] (I ) [If & matier has been submitted and
thereafter is settled or withdrawn prior to the com-
mencement of the first hearing session, the parties
shall be entitled to a refund of all but $125 of the
amount deposited with the Association.] The As-
sociation shall retain the total initial amount
deposited as hearing session deposits by all the par-

ties in any matter submitted and settled or
withdrawn within eight business days of the first
scheduled hearing session other than a pre-hearing
conference. '

[(D] (g) Any matter submitted and thereafter set-
tled or withdrawn subsequent to the commence-
ment of the the first hearing session, including a

scheduled within eight business days after the As-
sociation receives notice that the matter has been
settled or withdrawn. The arbitrator(s) shall deter-
mine by whom such fees and costs shall be borne.
[(g) The arbitrator(s) may assess forum fees and

costs incurred pursuant to Section 30, 32, 33, and

37 in any matter settled or withdrawn subsequent
to the commencement of the first hearing session.]
(h) In each industry or clearing controversy

[that] which is required to be submitied (o arbitra-
tion before the Association as set forth in Section
8, above, requiring expedited hearings, a non-
refundable surcharge of $2,500 shall be paid by all
Claimants, collectively, and a non-refundable sur-
charge of $2,500 shall be paid by all Respondents,
collectively. These surcharge fees shall be in addi-
tion to all other non-refundable filing fees, hearing

deposits, or costs which may be required.
(Note: See chart on page 267 of this notice.)

(Note: Taken from Section 43 on page 265 of this notice.)

Customer Claimant
Amount in Dispute Claim Filing Fee Hearing Session Deposit
(Exclusive of Interest
and Expenses) Simplified1 One Arbitrator? Three+ Arbitrators
$.01-$1,000 $15 $15 $15 NA
$1000.01-$2,500 $25 $25 $25 NA
$2,500.01-$5,000 $50 $75 $100 NA
$5,000.01-$10,000 $75 $75 $200 NA
$10,000.01-$30,000 $100 NA $300 $400
$30,000.01-$50,000 $120 NA $300* $400
$50,000.01-$100,000 $150 NA $300°* $500
$100,000.01-$500,000 $200 NA $300° $750
$500,000.01-$5,000,000 $250 NA $300°* $1,000
Over $5,000,000 $300 NA $300° $1,500
15. lified Arbi . Wit Hearing
2 0 bi (Per Hearing S ion)
3 | M bi Per H ing Session]
4I ! . Conf Onl
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(Note: Taken from Section 43 on page 265 of this notice.)

Industry Claimant

Hearing Session Deposit

Amount in Dispute Claim Filing Fee

(Exclusive of Interest

and Expenses) Simplified1
$.01-$1,000 $500 $75
$1000.01-$2,500 $500 $75
$2.500.01-$5,000 $500 $75
$5,000.01-$10,000 $500 $75
$10,000.01-$30,000 $500 NA
$30,000.01-$50,000 $500 NA
$50,000.01-$100,000 $500 NA
$100,000.01-$500,000 $500 NA
$500,000.01-$5,000,000 $500 NA
Over $5,000,000 $500 NA
2 One Arbitrator (Per Hearing Session)

® Three or More Arbitrators (Per Hearing Session)

* Prehearing Conferences Only

One Arbitrator2

Three+ Arbitrators3

$300
$300
$300
$300
$300
$300°
$300,
$300"
$300°
$300°

(Note: Taken from Section 44 on page 266 of this notice.)

Schedule of Fees

Amount in Dispute Claim Filing Fee Hearing Session Deposit

(Exclusive of Interest

and Expenses) Simlglified1 One Arbitrator”  Three+ Arbitrators’
$.01-$1,000 $500 $75 $300 NA
$1000.01-$2,500 $500 $75 $300 NA
$2,500.01-$5,000 $500 $75 $300 NA
$5,000.01-$10,000 $500 $75 $300 NA
$10,000.01-$30,000 $500 NA $300 $600
$30,000.01-$50,000 $500 NA $300° $600
$50,000.01-$100,000 $500 NA $300° $600
$100,000.01-$500,000 $500 NA $300" $750
$500,000.01-$5,000,000 $500 NA $300°* $1,000
Over $5,000,000 $500 NA $300°* $1,500
15. lii i Arbi . :IM! Heari

2 0 bi (Per Heari Session)

3 Thr M bi r :E H L S .

4E I N Conf Onl

267




	1990
	JULY




