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MAIL VOTE

Subject: Proposed Amendments to Article lll, Section 5 and Article [V, Sections 3 and 4 of
The NASD By-Laws Regarding Retention of Jurisdiction; Last Voting Date:

November 19, 1991

t:)(l:bU nvc bUN'IMAHY :
The NASD invites members to vote on

proposed amendments to Article Il
jurisdiction over member firms that resign

~who terminate their reglstrat;ons or whose{
‘memberships or registrations have been

to two years following the resignation, termi-
nation, cancellation, or revocation of the:r
membershups or regtstratlons

- follows this notice.

Sec-
tions 5 and 6 and Article IV, Sections 3 and -
4 of the NASD By-Laws relating to retaining

their memberships and associated persons -

canceled or revoked. The proposed amend- -
ments would extend the NASD's jurisdiction
over such members and assomated persons

The text of the proposed amendments',

BACKGROUND

In October 1990, after approval by the Board
of Governors and the membership, the NASD sub-
mitted rule filing SR-NASD-90-53 to the Securi-
ties and Exchange Commission (SEC) proposing
amendments to the NASD By-Laws and Rules of
Fair Practice. The filing proposed, among other

things, codifying procedures currently employed
by the NASD in processing terminations of associ-
ated persons and cancellations and revocations of
member firms. The most significant aspect of cur-
rent NASD procedures is the practice of "holding"
the effectiveness of the member’s resignation or
the associated person’s termination if the NASD is
aware of or is investigating potential violations of
the NASD’s rules or the federal securities laws by
the firm or person. The NASD also retroactively
holds member resignations or registration termina-
tions if it becomes aware of matters that would
have resulted in a hold after the termination had
been allowed to take effect.

The rule filing also proposed amending the
By-Laws to provide that the NASD would continue
to retain jurisdiction over firms whose member-
ships were canceled or revoked and associated per-
sons whose registrations were revoked. This
amendment would correct the situation under the
current provisions where the NASD retains juris-
diction over a member who resigned or an associ-
ated person who terminated his or her registration,
but loses jurisdiction over firms that had their mem-
bership canceled or revoked and associated per-
sons whose registrations were revoked.

The SEC expressed concern that the proposal
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permits the NASD to hold indefinitely a member
resignation or registration termination pending the
outcome of an investigation. In response to the
SEC concerns, the Board has reconsidered the pro-
posed amendments to the By-Laws relating to re-
tention of jurisdiction.

SUMMARY OF PROPOSED AMENDMENTS

Under the current provisions of the By-Laws,
the NASD has one year from the effective date of
the filing of a resignation of rnembership1 ora
termination of registration2 to file a complaint for
any actionabie misconduct that occurred before the
member’s resignation or the associated person’s ter-
mination. If the NASD is not aware of misconduct
by an associated person when a termination takes
effect, the time period for filing a complaint could
expire before action is taken. This is the reason
for the use of the hold and retroactive hold proce-
dure.

The Board believes that to maintain the fair-
ness and effectiveness of the NASD’s disciplinary
system, the NASD should extend its current one-
year time period for retaining jurisdiction to file a
complaint to a fixed two years from the date a res-
ignation or termination is filed or from the date the
NASD revokes or cancels a member or associated
person. This proposed amendment will eliminate
the need for the NASD to hold the effective- ness
of resignations and terminations and to issue letter
notices. The Board believes a fixed two-year time
limit will be less intrusive than the current indefi-
nite and potentially unlimited "hold" process and
will allow sufficient time to bring virtually all dis-
ciplinary actions.

For associated persons, the Board is propos-
ing that the two-year period recommence on the fil-
ing date of the last amendment to a Form U-5 filed
within the original two-year period. This would
provide for the situation in which a routine Form
U-5 is filed at the time of termination but a subse-
quent amendment discloses potential violations re-
quiring an investigation. Running the two-year
period from the date of the last Form U-5 amend-
ment would prevent persons from avoiding disci-
plinary action through their own active conceal-
ment or the dilatory conduct of others. Moreover,
because members have to send any amended Form
U-5s to the terminated person, he or she would
know when the two-year period recommences. The
Board also notes that the two-year limit would be

consistent with current rules that permit a person to
become associated with another member without
requalifing by examination up to two years from
the date of termination.

The Board believes that these amendments to
the NASD By-Laws are necessary and appropriate
and recommends that members vote their approval.

Please mark the attached ballot according to
your convictions and return it in the enclosed,
stamped envelope to the Corporation Trust Com-
pany. Ballots must be postmarked no later than
November 19, 1991.

Because the rule language mirrors the rule
change pending at the SEC, the text is written as if
the amendments had been adopted. Prior to becom-
ing effective, the proposed amendments also must
be approved by the SEC.

Questions concerning this notice may be
directed to the Office of General Counsel at
(202) 728-8294.

AM

ENPMENTS
TO NA S

Membership

%o K K K

Resignation of Members

(Note: New text is underlined; deleted text is in
brackets.)

Sec. 5 Membership in the Association may
be voluntarily terminated only by formal resigna-
tion. Resignations of members must be in writing
and addressed to the Corporation which shall im-
mediately notify the appropriate District Commit-
tee. Any member may resign from the Corporation
at any time. Such resignation shall not take effect
until thirty (30) days after receipt thereof by the
Corporation and until all indebtedness due the Cor-
poration from such member shall have been paid in
full and so long as any complaint or action is pend-
ing against the member [and so long as any exami-

A member must advise the NASD of its resignation of member-
ship on a Form BDW.

A member must advise the NASD of a termination of or resigna-
tion by an associated person on Form U-5.

The rule language is the text of the rule change pending at the
SEC as if the amendments proposed in that rule change had been
adopted. Additions proposed herein to the amended version are under-
lined, deletions are in brackets.
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Code of Procedure. The Corporation, however,
may in its discretion declare a resignation effective
at any time.

wiildel LiC

Retention of Jurisdiction

Sec. 6 A resigned member or a member that
has had its membership canceled or revoked shall
continue to be subject to the filing of a complaint
under the Code of Procedure based upon conduct
which commenced prior to the effective date of the
member’s resignation from the Corporation or the
cancellation or revocation of its membership. Any
such complaint, however, shall be filed within
[one] two (2) years after the effective date of the
resignation, cancellation or revocation.

ARTICLE IV

Registered Representatives and

Associated Person
sk e ok Sk

Notification by Member to Corporation

.
reon af Tarmination:
rsen ¢f zerminatl Uiy

o Notification

nination of the as-

.
and Associated Pe

Amendments
Sec. 3(a). I Following the

sociation with a member of a person who is regis-
tered with it, such member shall promptly, but in
no event later than thirty (30) calendar days after
such termination, give written notice to the Associ-
ation on a form designated by the Board of Gover-
nors of the termination of such association, and
concurrently shall provide to the person whose as-
sociation has been terminated a copy of said notice
as filed with the Association. A member [who]
which does not submit such notification in writing,
and provide a copy thereof to the person whose as-
sociation has been terminated, within the time pe-
riod prescribed shall be assessed a late filing fee as
specified by the Board of Governors. Termination
of registration of such person associated with a
member shall not take effect so long as any com-
plaint or action is pending against a member and to
which complaint or action such person associated
with a member is also a respondent, or so long as
any complaint or action is pending against such
person individually under the Code of Procedure.
[or so long as any examination of the member or
person associated with such member is in process.
The Corporation may in its discretion determine
that termination of registration of such person asso-
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son engaged or may have engaged in conduct that
may constitute a violation of any statute, rule or
regulation governing such person’s activities while
associated with a member. The Corporation, how-
ever, may in its discretion declare the termination
effective at any time. The Corporation may also in
its discretion declare the termination ineffective as
of the date the Corporation first received notice of
the termination if, during the period that such per-
son remains subject to the Corporation’s jurisdic-
tion to file a complaint under the Code of
Procedure as provided in Section 4 of this Article
IV, the Corporation shall receive notice from any
source that such person engaged or may have en-
gaged in conduct that may constitute a violation
of any statute, rule or regulation governing such
person’s activities while associated with a mem-
ber.]

(b) The member shall notify the Association

T
in writing bv means of an amendment to the notice

causing any information set forth in s
become inaccurate or 111601“1p1mc ou»h amendment
shall be filed with the Association and provided to
the person whose association with the member has
been terminated not later than thirty (30) calendar
days after the member learns of the fact or circum-

stances giving rise to the amendment.

0

Retention of Jurisdiction

Sec. 4. A person whose association with a
member has been terminated and is no longer asso-
ciated with any member of the Corporation or a
person whose registration has been revoked shall
continue to be subject to the filing of a complaint
under the Code of Procedure based upon conduct
which commenced prior to the termination or revo-
cation or upon such person’s failure, while subject
to the Corporation’s jurisdiction as provided
herein, to provide information requested by the
Corporation pursuant to Article I'V, Section 5 of the
NASD Rules of Fair Practice, but any such com-
plaint shall be filed within: [one (1) year after the
effective date of termination of registration pursu-
ant to Section 3 above, within one (1) year after
the effective date of revocation of registration pur-
suant to Article V, Section 2 of the Association’s
Rules of Fair Practice or, in the case of an unregis-
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upon Wthh such person ceased be a35001ated
with the member. In the event that the Corporation
shall determine pursuant to Section 3 above that
the termination of a person’s association with a
member shall not take effect, such person shall con-
tinue to be subject to the filing of a complaint as
provided herein until, and for one (1) year follow-
ing, the Corporation’s determination to permit the
termination to take effect.]
(a) two (2) years after the effective date
of termination of registration pursuant to
Section 3 above, provided, however, that
any amendment to a notice of termination
filed pursuant to Section 3(b) that is filed

Wthh d1scloses that such person may
have engaged in conduct actionable under
any applicable statute, rule or regulation
shall operate to recommence the running
of the two-year period under this para-
graph;

(b) two (2) years after the effective date
of revocation of registration pursuant to
Article V, Section 2 of the Association’s
Rules of Fair Practice; or,

(c) in the case of an unregistered person,
within two (2) years after the date upon
which such person ceased to be associated
with the member.
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Subject: SEC Approval of Amendment to Article VI, Sections 3 and 4 of NASD By-Laws
Re: Suspension or Cancellation of Registration for Failure to Pay Fees, Dues, or
Other Assessments

k The Securmes and Exchange Comm:s-‘ :
“sion has approved an amendment to Artxclej
VI, Sections 3 and 4 of the NASD By-Laws:
to provude for the suspensnon or cancellatlon g
- of the registration of an assocnated person in
_the event of nonpayment of fees dues, or
assessments. The text of the amendment
‘which took effect August 29 1991 foHows !
~this notlce :

BACKGROUND

Article VI of the NASD By-Laws generally
provides the Board of Governors with the authority
to charge fees, dues, and assessments to members,
issuers, and persons using facilities and systems op-
erated or controlled by the NASD. Prior to the
adoption of these rule changes, Section 3 of that Ar-
ticle authorized the NASD, after providing written
notice, to suspend or cancel the membership of any
member that fails to pay any fees, dues, assess-
ments, or other charges. Section 3, however, did
not apply to associated persons who fail to pay
fees, dues, or assessments. Failure to pay forum
fees associated with the arbitration process oper-

ated by the NASD could result in the suspension or
cancellation of a firm’s membership, but no similar
remedy was available for associated persons.

EXPLANATION

The amendment to Sections 3 and 4 of Article
VI of the By-Laws allows the NASD to suspend or
cancel after 15 days notice, in writing, the registra-
tion of any associated person who has failed to pay
fees, including arbitration forum fees, dues, assess-
ments, or other charges owed for the use of facili-
ties or systems operated or controlled by the
NASD.

The NASD Board believes that this rule
change will protect the integrity of the arbitration
process and the marketplace and provide unifor-
mity in the treatment of members and associated
persons failing to pay fees.

Questions regarding the applicability of this
rule change to arbitration forum fees may be di-
rected to Kenneth L. Andrichik, Arbitration Depart-
ment, at (212) 858-3915.

ARTICLE VI, NASD BY-LAWS

(Note: Proposed new language is underlined.)

Dues, Assessments and Other Charges
X ¥ ¥ %k X
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Suspension or Cancellation of Membership or
Registration for Nonpayment of Dues o
Sec. 3. The Corporation after fifteen (15)
days notice in writing, may suspend or cancel the
membership of any member or the registration of

any person in arrears in the payment of any fees,
dues, assessments or other charges or for failure to
furnish any information or reports requested pursu-
ant to Section 2 of this Article.

Reinstatement of Membership or Registration
Sec. 4. Any membership or registration sus-
pended or canceled under this Article may be rein-
stated by the Corporation upon such terms and
conditions as it shall deem just; provided, however,
that any applicant for reinstatement of membership
or, registration shall possess the qualifications re-

quired for membership or registration in the Corpo-
ration.

332




Number 91-62

/ggested Routing:*

Senior Management Internal A Operations ~ _ Syndicate
__ Corporate Finance [ Legal &Comphance ;{ Options Systems
__ Government Securites  __ Municipal __ Registration  __ Trading
__ Institutional _ Mutual Fund __ Research __ Training

*These are suggested departments only. Others may be appropriate for your firm.

: EXECUTIVE SUMMARY
, - On September 13, 1991, the Securities -
~and Exchange Commission (SEC) approved
amendments to the NASD’s Rules of Fair
Practice creating a separate section relating
“to options communications with. the public.
The amendments delete all existing subsec-
tions of Article 1ll, Section 35 relating to
-~ options commumcatlons and establishes a
new Sectlon 35A! related exclusively to op-
tions communications. Members will - be
required to comply with new section 35A
beginning November 1, 1991. The text of the
amendments follows the discussion below.

BACKGROUND

Last year, the SEC examined various self-
regulatory organizations’ (SROs) regulatory pro-
grams relating to the review of member firm
communications with the public. Specifically with
respect to options communications, the SEC ex-
pressed to the NASD its concern that the NASD’s
options communications rules were not sufficiently
consistent with those of other SROs. Since a major-
ity of NASD members conducting options business
are also members of other SROs, the SEC believes

that the options regulations of the various SROs ap-
plicable to such members should be consistent.
Representatives from several SROs — the
NASD, New York Stock Exchange (NYSE), Ameri-
can Stock Exchange (Amex), Chicago Board Op-
tions Exchange (CBOE), Midwest Stock Exchange
(MSE), Philadelphia Stock Exchange (PHLX) and
Pacific Stock Exchange (PSE) — worked together
in the Options Self-Regulatory Council ("Coun-
cil") to develop options communications rules for
each SRO that are consistent with one another. The
Council’s efforts resulted in a substantial revision
of the Guidelines for Options Communications
("Guidelines"). The Guidelines, first published sev-
eral years ago, are designed to provide a coordi-
nated explanation of SRO rules and, along with the
SEC’s examination comments, form the basis for
the NASD’s proposed options communications rule.
Accordingly, the SEC has now approved the
NASD’s proposed amendments to Article III of the
Association’s Rules of Fair Practice, submitted for
member vote in Notice to Members 91-1 (January
1991), establishing new Section 35A relating exclu-
sively to options communications, and amending

In NASD Notice to Members 89-20 (Feb. 17, 1989), the member-
ship approved new rules and amendments to the Rules of Fair Practice.
When the new rules and amendments have been approved by the SEC,
this section will be renumbered to conform to the new numbering of the
Rules of Fair Practice.
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Section 35 of the Rules of Fair Practice, the
NASD’s general communications rule, to delete all
provisions related to Op‘cions.2 New Section 35A ad-
dresses the concerns expressed by the SEC relating
to the approval of options communications prior to
use, suitability disclosure, educational communica-
tions, and communications containing comparisons
and recommendations. The new rule also serves to
make the NASD’s options communications regula-
tions consistent with those of other SROs.

SUMMARY OF AMENDMENTS

New Article III, Section 35A of the Rules of
Fair Practice contains four subsections: subsection
(a), which defines the terms "advertisement," "edu-
cational material,” and "saies literature”; subsec-
tion (b), which requires advance approval of all
options communications by a Compliance Regis-
tered Options Principal; subsection (c), which re-
quires advance approval of options advertising and
educational material by the Association’s Advertis-
ing Department, as well as spot-check procedures
and special review procedures for members that
fail to adhere to the standards for options communi-
cations; and subsection {d), which sets forth the
Association’s standards for options communica-
tions with the public. The amendments delete com-
parable provisions relating to options communi-
cations, as well as all references to options commu-
nications, from Article III, Section 35 of the Rules
of Fair Practice.

Section 35A(a) — Definitions

The new Section 35A(a) defines "advertise-
ments," "educational material," and "sales litera-
ture." The definitions of advertising and sales
literature in Section 35A(a) are similar to the exist-
ing definitions in Section 35; however, they are de-
signed to more clearly reflect the NASD’s intent to
distinguish between material directed to customers
through media of mass communication (advertise-
ments) and material targeted to specific existing or
potential customers (sales literature).

Section 35A(a) also includes a definition of
educational material not previously included in
Section 35. This definition is designed to comple-
ment SEC Rule 134A (which defines options
material not deemed to be a prospectus) and to cap-
ture advertisements and sales literature within its
scope, along with other material that does not meet
the definitions of advertisements or sales literature.

Section 35A(b) — Approval by Compliance Reg-
istered Options Principal and Recordkeeping
The new Section 35A(b) incorporates the re-
quirements currently in Section 35(b) that a Com-
pliance Registered Options Principal approve each
item of advertising or sales literature related to
options in advance. In addition, the new provision
requires that the member retain copies of the mate-
rial, along with records reflecting the persons who
prepared and approved the material and the source
of any recommendations contained in the material.

Section 35A(c) — Association Approval Require-
ments and Review Procedures

The new Section 35A(c) combines current
Subsections 35(c)(2), 35(c)(5), 35(¢)(6), and
35(c)(8) into a new section on approval and review
of options communications. Subsection 35(c)(2) is
deleted, and the remaining subsections of Section
35(c) are renumbered.

Subsection 35A(c)(1) requires all options ad-
vertising and educational material to be submitted
to the Association’s Advertising Department for ap-
proval at least 10 days prior to use. The section ap-
plies only to advertising and educational material
permitted to be used prior to the delivery of an op-
tions disclosure document (ODD). The section also
prohibits the use of any material that has been dis-
approved or for which changes have been recom-
mended by the NASD’s Advertising Department
until the material is resubmitted and approved, or
changed, as required. The provisions of Subsection
35A(c)(1) represent a change from the require-
ments of Section 35 in that the NASD may disap-
prove the use of material submitted or may
recommend changes, rather than comment on a fil-
ing as in Section 35. -

Subsection 35A(c)(2) permits any District
Business Conduct Committee (DBCC) to require a
member to submit options advertising, educational
material, and sales literature to the Advertising
Department and/or the DBCC for review at least
10 days prior to use if the DBCC, after reviewing
the member’s advertising, determines that the mem-

2NASD Notice to Members 91-26 (May 1991) announced the
SEC’s approval of amendments to Article I1I, Section 35 relating to the
use and disclosure of member names. Those amendments, among other
things, created a new subsection (g) in Section 35. The approval of the
amendments set forth in this notice require that the new subsection (g) be
renumbered sybsection (f). Other nonsubstantive conforming amend-
ments and renumbering to Section 35 are also being announced herein.
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35A The review requirements in Subsection

35A(c)(2) are not limited to material used prior to
the delivery of an ODD, but may include all mate-
rial coming within the definitions, notwithstanding
the timing of their use. Any prior submission re-
quirement imposed under Subsection 35A(c)(2)
cannot last more than one year, and a member has
the right to ask for a hearing before the DBCC re-
lating to the imposition of any prior submission re-
quirement.

Section 35A(d) — Standards Applicable to
Communications With the Public

The new Section 35A(d) replaces Section
35(f), which is deleted. Section 35A(d) sets forth
both general and specific standards with respect to
options communications, including, but not limited
to, specific standards for advertisements, educa-
tional materials and sales literature.

The general standards for options communica-
ecified under Subsection 35A(d)(1) pro-
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tent with the communication, or that attempt to dis-
claim responsibility for the contents of the
communication; or material that would constitute a
prospectus unless it meets the requirements of a
prospectus under the federal securities laws.

The specific standards for options communi-
cations set forth in Subsection 35A(d)(2) comprise
a detailed set of requirements and guidelines con-
cerning risk disclosure, the use and content of ad-
vertisements, the use and content of educational
material, the use and content of sales literature,
availability of supporting documents for sales liter-
ature, and performance projections and statistics
contained in sales literature.

Subsection 35A(d)(2)(A) requires the special
risks attendant to options transactions and invest-
ment strategies to be disclosed in options communi-
cations that discuss the uses or advantages of
options. Any disclosure must present a balanced
portrayal of opportunities and risks. In addition,
statements suggesting that options are suitable for
all investors or suggesting the certain availability
of a secondary market for options are prohibited.

Subsection 35A(d)(2)(B) requires options ad-
vertising to meet the requirements of SEC Rule

general descr1pt10n of the securlty bemg offered
and the name and address of the person from
whom a current ODD can be obtained. In addition,
an advertisement may briefly describe the options
offered, the operation of any exchanges where the
options are traded, and how options prices are de-
termined. Statements required by state law or ad-
ministrative agencies may be included in an
advertisement, as well as designs and devices, pro-
vided they are not misleading. Recommendations
and past or projected performance figures are not
permitted in options advertisements, however.
Subsection 35A(d)(2)(C) requires that options
educational material must meet the requirements of
SEC Rule 134A. As set forth in Subsection
35A(d)(2)(C), with respect to educational material,
Rule 134A (1) requires an explanation of risks; (2)
prohibits the use of performance figures, including
annualized rates of return; (3) prohibits recommen-
dations; (4) prohibits identifying specific securi-

ti ies, other than a °€f‘"r‘f" exemnt from rpgmfrahnn

ix 11i01 tdidi a CAavinp aiioll,

an index option, or a foreign currency option; and

(8N vamitivag thn mame and addrese of the ne
V) L\«\,‘uu ¢s tnc name and aaaress o1 tne Pe

from whom an ODD can be obtained.

Subsection 35A(d)(2)(D) includes the
ing specific requirements for options sales litera-
ture.

M Sales literature must state that supporting
documentation for claims, comparisons, recommen-
dations, statistics, or other technical data will be
supplied upon request.

M Projected performance figures, if in-
cluded, cannot include a suggestion of certainty in
future performance and must clearly establish pa-
rameters for performance figures, disclose costs,
must be plausible, clearly identify all material as-
sumptions, and disclose risks. They also must, for
annualized rates of return, not be based on less
than 60 days of experience, display any formulas
used, and include a statement that returns cited
might be achieved only if the parameters described
can be duplicated and that there is no certainty of
doing so.

B Portrayals of performance or actual trans-
actions must be balanced, and records and statistics
must be isolated to a specific period covering at
least the most recent 12 months, include detailed
information about initial recommendations or trans-
actions, disclose all relevant costs and material as-
sumptions, describe general market conditions and
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use valid comparisons, state that results cannot be
viewed as an indicator of future performance, and
be reviewed and initialed by a Registered Options
Principal for fair presentation of statistics or recom-
mendations.

B An options program must disclose the cu-
mulative history or unproven nature of the program
and its underlying assumptions.

W Standard forms of options worksheets, if
adopted, must be uniform within a member organi-
zation.

B Communications portraying past perfor-
mance must be easily accessible to the sales office
for the accounts of the customers involved.

While many of the specific provisions of Sec-
tion 35A(d) are drawn from the current provisions
of Section 35(f), the provisions described above
will reorganize and clarify the applicable stan-
dards. The new provisions will also serve to elimi-
nate any inconsistencies between the NASD’s rules
and the rules of other SROs, while at the same time
respond to the specific concerns and recommenda-
tions of the SEC as expressed to the Options Self-
Regulatory Council.

Questions concerning this notice may be di-
rected to R. Clark Hooper, Director, NASD Adver-
tising Department, at (202) 728-8330.

ARTICLE 111® OF THE NASD
RULES OF FAIR PRACTICE

kK Kk ok %k

Communications With the Public

Sec. 35.
(a) Definitions

(2) Sales Literature — For purposes of this sec-
tion and any interpretation thereof, "sales litera-
ture” means any written communication distributed
or made generally available to customers or the
public, which communication does not meet the
foregoing definition of "advertisement." Sales liter-
ature includes, but is not limited to, circulars, re-
search reports, market letters, performance reports
or summaries, form letters, [standard forms of op-
tions worksheets,] seminar texts, and reprints or ex-
cerpts of any other advertisement, sales literature
or published article.

(b) Approval and Recordkeeping
(1) Each item of advertising and sales literature
shall be approved by signature or initial, prior to

use, by a principal (or his designee) or the member.
[In the case of advertising or sales literature per-
taining to options, the approval must be by the
Compliance Registered Options Principal or his
designee.]
(c) Filing Requirements and Review Procedures

* % Kk ok X

[(2) Advertisements pertaining to options, and
other options-related communications to persons
who have not received the appropriate current dis-
closure document(s), shall be submitted to the
Association’s Advertising Department for review
at least ten days prior to use (or shorter period as
the Department may allow in exceptional circum-
stances), unless such advertisement or communica-
tion is submitted to and approved by a registered
securities exchange or other regulatory body hav-
ing substantially the same standards with respect to
options advertising as set forth in this Section. The
Association shall, within the ten-day review period
specified herein, in the absence of highly unusual
circumstances, either notify the member of its
views with respect to the material filed or indicate
that its comments are being withheld pending fur-
ther analysis or the receipt of additional informa-
tion.]

* % % % %

Subsections (¢)(3), (c)(4), (c)(5) and (c)(6) are
renumbered (c)(2), (c)(3), (¢)(4) and (c)(5), respec-
tively.

k* % ok ok %

([7]6) The following types of material are ex-
cluded from the foregoing filing requirements and
spot-check procedures:

k % >k ks
(F) Advertisements prepared in accordance
with Section 2(10)(b) of the Securities Act of
1933, as amended, or any rule thereunder, such as
Rule 134, unless such advertisements are related to
[options,] direct participation programs or securi-
ties issued by registered investment companies.

([817) Material which refers to investment com-
pany securities[, options] or direct participation
programs solely as part of a listing of products
and/or services offered by the member, is excluded
from the requirements of paragraphs (c)(1) [,] and

3New text is underlined. Deleted text is in brackets. The current
text of Section 35 set forth herein reflects amendments announced in
Notice to Members 91-26 (May 1991). See note 2, supra.
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(d) Standards Applicable to Communications with
the Public
(1) General Standards

(C) When sponsoring or participating in a
seminar, forum, radio or television interview, or
when otherwise engaged in public appearances or
speaking activities which may not constitute adver-
tisements, members and persons associated with
members shall nevertheless follow the standards of
subsections (d) and [(g)] (f) of this Section.

(2) Specific Standards
In addition to the foregoing general standards,
the following specific standards apply:

(A) Necessary Data: Advertisements and
sales literature shall contain the name of the mem-
ber, unless such advertisements and sales literature
comply with subsection [(g)] (f) of this Section.
Sales literature shall contain the name of the per-
son or firm preparing the material, if other than the
member, and the date on which it is first published,
circulated or distributed. If the information in the

material is not current, this fact should be stated.
[(f) Standards Applicable to Options-Related Com-
munications)

(In addition to the provisions of subsection (d)
of this Section, members’ public communications
concerning options shall conform to the following
provisions:]

[(1) As there may be special risks attendant to
some options transactions and certain options trans-
actions involve complex investment strategies,
these factors should be reflected in any communica-
tion which includes any discussion of the uses or
advantages of options. Therefore, any statement re-
ferring to the opportunities or advantages pre-
sented by options should be balanced by a
statement of the corresponding risks. The risk state-
ment should reflect the same degree of specificity
as the statement of opportunities, and broad gener-
alities should be avoided. Thus, a statement such
as, "by purchasing options, an investor has an op-
portunity to earn profits while limiting his risk of
loss," should be balanced by a statement such as,
"Of course, an options investor may lose the entire
amount committed to options in a relatively short
period of time."]

[(2) It should not be suggested that speculative

option strategies are suitable for most investors, or
for small investors and statements suggesting the
certain availability of a secondary market for op-
tions should not be made. ]

[(3)(A) Except as provided in subparagraph (B)
below, no written material with respect to options
issued by The Options Clearing Corporation
("OCC") may be sent to any person unless prior to
or at the same time with the written material the ap-
propriate current options disclosure document(s) is
(are) sent to such person.]

[(B) Advertisements and other options-related
communications may only be used (and copies of
the advertisements may only be sent to persons
who have not received the appropriate disclosure
document) if the material meets the requirements
of Rules 134 or 134a under the Securities Act of
1933, as these Rules have been interpreted as ap-
plying to OCC options. Under rules 134 and 134a
advertisements are limited to general descriptions
of the security being offered and of its issuer and
to descriptions regarding the general nature of stan-
dardized options markets or options strategies. Ad-
vertisements under this Rule shall state the name

and address of the person from whom (a) current

disclacure dacument(s) mav he obtained (thig
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would usually be the member sponsoring the adver-
tisement). Such advertisements might have the fol-
lowing characteristics: (i) The text of the
advertisement may contain a brief description of
OCC options, including a statement that the issuer
of every OCC option is The Options Clearing Cor-
poration. The text may also contain a brief descrip-
tion of the general attributes and method of
operation of The Options Clearing Corporation
and/or a description of any of the options traded in
different markets, including a discussion of how
the price of an option is determined; (ii) The adver-
tisement may include any statement or legend re-
quired by any state law or administrative authority;
(iil) Advertising designs and devices including bor-
ders, scrolls, arrows, pointers, multiple and com-
bined logos and unusual type faces and lettering as
well as attention-getting headlines and photographs
and other graphics may be used, provided such ma-
terial is not misleading.]

[(C) Advertisements and other written com-
munications used prior to delivery of the appropri-
ate disclosure document(s) shall not contain rec-
ommendations, or past or projected performance
figures, including annualized rates of return.]
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[(4) Communications which contain compari-
sons, recommendations, statistics or other techni-
cal data, or claims made on behalf of options
programs or the options expertise of sales persons,
shall include, or offer to provide upon request, sup-
porting documentation and shall refer to the cur-
rent disclosure document(s) available upon
request.]

[(5) Communications concerning an options pro-
gram (i.e., an investment plan employing the sys-
tematic use of one or more options strategies) shall
disclose the cumulative history of the program or

its unproven nature, and its

tions.]

[(6) Standard forms of options worksheets, if
adopted by a member for any particular options
strategy, must, in addition to compliance with the
other applicable provisions of this Section, be uni-
formly used by such member for that strategy.]

[(7) Communications which contain projected
performance figures or records of the performance
of past recommendations or of actual transactions
shall disclose all relevant costs, including commis-
sions and interest charges (if applicable with re-
gard to margin transactions) and copies of such
communications shall be kept at a place easily ac-
cessible to the sales office for the accounts or cus-
tomers involved.]

[(8) Communications containing projected per-
formance figures must also:]

[(A) be plausible and intended as a source of
reference or a comparative device to be used in the
development of a recommendation;]

[(B) discuss the risks involved in the pro-
posed transactions and not suggest certainty of fu-
ture performance;]

[(C) identify all material assumptions made in
such calculations (e.g., "assume options exer-
cised", etc.);]

[(D) clearly establish parameters relating to
such performance figures (e.g., to indicate exercise
price of option, purchase price of the underlying se-
curity and its market price, option premium, antici-
pated dividends, etc.);]

[(E) if related to annualized rates of return, be
based upon not less than a sixty-day experience,
clearly display any formulas used in making the
calculations, and include a statement to the effect
that the annualized returns cited might be achieved
only if the parameters described can be duplicated
and there is no certainty of doing so.]

[(9) Communications containing records or sta-
tistics relating to the performance of past recom-
mendations or of actual transactions shall, in
addition to complying with other applicable provis-
ions of this section, state that the results presented
should not and cannot be viewed as an indicator of
future performance, and shall disclose all material
assumptions used in the process of annualization if
annualized rates of return are used. A Registered
Options Principal shall determine that the record or
statistics fairly present the status of the recommen-
datlons or transactions reported upon and shall ini-

% % %k %k X

[(g)](f) Standards Applicable to the Use and Disclo-
sure of the NASD Member’s Name

A TTIQE AT loiaTass)
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(d) of this Section, members’ public communica-
tions shall conform to the following provisions con-
cerning the use and disclosure of member names.
The term "communication" as used herein shall in-
clude any item defined as either "advertising”
"sales literature" in subsection (a) of this Section.
The term "communication" shall also include,
among other things, business cards and letterhead.

(2) General Standards

(A) Any communication used in the promo-
tion of a member’s securities business must clearly
and prominently set forth the name of the NASD
member. This requirement shall not apply to so-
called "blind" advertisements used for recruiting
personnel or to those communications meeting the
provisions of subsection [(g)](£)(3) of this Section.

(B) If a nonmember entity is named in a com-
munication in addition to the member, the relation-
ship, or lack of relationship, between the member
and the entity shall be clear.

(C) If a nonmember entity is named in a com-
munication in addition to the member, and prod-
ucts or services are identified, no confusion shall
be created as to which entity is offering which
products and services. Securities products and ser-
vices shall be clearly identified as being offered by
the member.

(D) If an individual is named in a communica-
tion containing the names of the member and a non-
member entity, the nature of the affiliation or
relationship of the individual with the member
shall be clear.

(E) Communications that refer to individuals
may not include, with respect to such individuals,
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or de31gnat10ns nor may such communications
make reference to bona fide degrees or designa-
tions in a misleading manner.

(F) If a communication identifies a single
company, the communication shall not be used in a
manner which implies the offering of a product or
service not available from the company named.

(G) The positioning of disclosure can create
confusion even if the disclosures or references are
entirely accurate. To avoid confusion, a reference
to an affiliation (e.g., registered representative)
shall not be placed in proximity to the wrong
entity.

(H) Any reference to memberships (e.g.,
NASD, SIPC, etc.) shall be clearly identified as be-
longing to the entity that is the actual member of
the organization.

(3) Specific Standards
The foregoing standards set forth in subsections

[(2)](f)(1) and [(g)](£)(2) shall apply to all commu-

lca 10ps 1|Y\]FQQ at ]pncf one of the 'Fr\”r\\xnhg spe-
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cial circumstances exists, in which case the
standards set forth herein would supersede the stan-
dards in subsections [(g)](f)(1) and [(g)]()(2)
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Options Communications with the Public

Sec. 35A.
(a) Definitions — For purposes of this section and

dard forms of worksheets, or any seminar text
which pertains to options and which is communi-
cated to customers or the public at seminars, lec-
tures or similar such events.

(b) Approval by Compliance Registered Options
Principal and Recordkeeping

All advertisements, sales literature (except com-
pleted worksheets), and educational material is-
sued by a member or member organization
pertaining to options shall be approved in advance
by the Compliance Registered Options Principal or
designee. Copies thereof, together with the names
of the persons who prepared the material, the
names of the persons who approved the material
and, in the case of sales literature, the source of
any recommendations contained therein, shall be
retained by the member or member organization
and be kept at an easily accessible place for exami-

tion for a period of three
1 I three

;Au [ 5819 1at Ui a p

(c) Association Approval Requirements and Re-
view Procedures

(1) In addition to the approval required by para-
graph (b) of this Rule, every advertisement and all
educational material of a member or member orga-
nization pertaining to options shall be submitted to

any interpretation thereof,
(1) "Advertisement" shall include any material
that reaches a mass audience through public media

the Advertising Department of the Association at
least ten days prior to use (or such shorter period
as the Department may allow in particular in-

such as newspapers, periodicals, magazines, radio,

stances) for approval and, if changed or expressly

television, telephone recording, motion picture,
audio or video device, telecommunications device,

disapproved by the Association, shall be withheld
from circulation until any changes specified by the

billboards, signs or through written sales communi-

Association have been made or, in the event of dis-

cations to customers or the public that are not re-
quired to be accompanied or preceded by one or
more current options disclosure documents.

(2) "Educational material" shall include any ex-
planatory material distributed or made generally
available to customers or the public that is limited

approval, until the advertisement or educational
material has been resubmitted for, and has re-
ceived, Association approval.

(2) Notwithstanding the foregoing provision,
any District Business Conduct Committee of the
Association, upon review of a member’s options

to information describing the general nature of the

advertisements, educational material and/or sales

standardized options markets or one or more strate-

literature, and after determining that the member

gies.
(3) "Sales literature” shall include any written
communication (not defined as an "advertisement"

will again depart from the standards of this section,
may require that such member file all options ad-
vertisements, educational material and/or sales lit-

or as "educational material") distributed or made
generally available to customers or the public that

erature, or the portions of such member’s material
that is related to any specific types or classes of se-

contains any analysis, performance report, projec-

curities or services, with the Association’s Advertis-
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ing Department and/or the District Committee, at

least ten days prior to use.
The Committee shall notify the member in writ-

which there is no reasonable basis or forecasts of
future events which are unwarranted or which are
not clearly labeled as forecasts;

ing of the types of material to be filed and the
length of time such requirement is to be in effect.
The requirement shall not exceed one year, how-
ever, and shall not take effect until 30 days after
the member receives the written notice, during
which time the member may request a hearing be-
fore the District Business Conduct Committee, and

(C) contains hedge clauses or disclaimers
which are not legible, which attempt to disclaim re-
sponsibility for the content of such literature or for
opinions expressed therein, or which are otherwise
inconsistent with such communication; or

(D) would constitute a prospectus as that
term is defined in the Securities Act of 1933, un-

any such hearing shall be in reasonable conformity

less it meets the requirements of Section 10 of said

with the hearing and appeal procedures of the

(ad £ D A
L 0Ge O1 rroceqaure.

(3) In addition to the foregoing requirements,
every member’s options advertising and sales liter-

Act.

(A) The special risks attendant to options
transactions and the complexities of certain options

ature shall be subject to a routine spot-check proce-

investment strategies shall be reflected in any ad-

dure. Upon written request from the Association’s

vertisement, educational material or sales liferature

Advertising Department, each member shall
promptly submit the material requested. Members

which discusses the uses or advantages of options.
Such communications shall include a warning to

will not be required to submit material under this

the effect that options are not suitable for all invest-

procedure that has been previously submitted pur-

ors. In the preparation of written communications

suant to one of the foregoing requirements.
(4) The requirements of this subsection shall not

respecting options, the following guidelines shall
be observed:

be applicable to:

(A) advertisements or educational material
submitted to another self-regulatory organization
having comparable standards pertaining to such ad-
vertisements or educational material and

(B) advertisements in which the only refer-
ence to options is contained in a listing of the ser-
vices of a member organization.

(5) Except as otherwise provided in Subsections
(d)(2)(B) and (d)(2)(C), no written material respect-
ing options may be disseminated to any person
who has not previously or contemporaneously re-
ceived one or more current options disclosure docu-
ments.

(d) Standards Applicable to Communications with
the Public

(1) General Standards — No member or mem-
ber organization or person associated with a mem-
ber shall utilize any advertisement, educational
material, sales literature or other communications
to any customer or member of the public concern-

(i) Any statement referring to the poten-
tial opportunities or advantages presented
by options shall be balanced by a state-
ment of the corresponding risks. The risk
statement shall reflect the same degree of
specificity as the statement of opportuni-
ties, and broad generalities should be
avoided. Thus, a statement such as "with
options, an investor has an opportunity to
earn profits while limiting his risk of
loss", should be balanced by a statement
such as "of course, an options investor
may lose the entire amount committed to
options in a relatively short period of
time."
(ii) It shall not be suggested that options
are suitable for all investors.
(iii) Statements suggesting the certain
availability of a secondary market for op-
tions shall not be made.

(B) Advertisements pertaining to options shall

conform to the following standards:

ing options which:

(A) contains any untrue statement or omission
of a material fact or is otherwise false or mislead-
ing;

" (B) contains promises of specific results, ex-
aggerated or unwarranted claims, opinions for

(i) Advertisements may only be used (and
copies of the advertisements may be sent
to persons who have not received one or
more options disclosure documents) if the
material meets the requirements of Rule
134 under the Securities Act of 1933, as
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to options. Under Rule 134, advertise-
ments must be limited to general descrip-
tions of the security being offered and of
its issuer. Advertisements under this Rule
shall state the name and address of the
person from whom a current options dis-
closure document(s) may be obtained.
Such advertisements may have the follow-
ing characteristics:
(a) The text of the advertisement may
contain a brief description of such op-
tions, including a statement that the is-
suer of every such option is the
Options Clearing Corporation. The text
may also contain a brief description of
the general attributes and method of op-

(iv) No specific security is identified

other than

(a) a security which is exempt from reg-
istration under the Act, or an option on
such exempt security, or
(b) an index option, including the com-
ponent securities of the index; or
(c) a foreign currency option; and

(v) The material contains the name and ad-

dress of a person or persons from whom

the appropriate current Options Disclo-
sure Document(s), as defined in Rule 9b-
1 of the Securities Exchange Act of 1934,
may be obtained.

(D) Sales literature pertaining to options shall

conform to the following standards:

eration of the exchange or exchanges
on which such options are traded and
of the Options Clearing Corporation, in-
cluding a discussion of how the price

of an r\r\fvr\n i determined on the trad-
OI an Option 1s Geéltérmined on (ne raa-

ing floor(s) of such exchange(s)
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may include any
statement required by any state law or
administrative duLnUrlLy,
(c) Advertising designs and devices,
including borders, scrolls, arrows,
pointers, multiple and combined logos
and unusual type faces and lettering as
well as attention-getting headlines and
photographs and other graphics may be
used, provided such material is not mis-
leading.
(ii) The use of recommendations or of
past or projected performance figures, in-
cluding annualized rates of return, is not
permitted in any advertisement pertaining
to options.

(C) Educational material, including advertise-
ments, pertaining to options may be used if the ma-
terial meets the requirements of Rule 134A under
the Securities Act of 1933. Those requirements are
as follows:

(i) The potential risks related to options
trading generally and to each strategy ad-
dressed are explained;

(ii) No past or projected performance fig-
ures, including annualized rates of return
are used;

(iii) No recommendation to purchase or

(i) Sales literature shall state that support-
ing documentation for any claims (includ-
ing any claims made on behalf of options
programs or the options expertise of sales

eraaons) mnaricons. re ndati
tj\.u ouuu}, vuu;yu;;ouuo, Avvuuxuxvuuuuuuo,

statlstlcs or other techmcal data, will be

(11) Such commumcatlons may contain
projected performance figures (including
projected annualized rates of return), pro-
vided that:
(a) no suggestion of certainty of future
performance is made;
(b) parameters relating to such perfor-
mance figures are clearly established
(e.g., to indicate exercise price of op-
tion, purchase price of the underlying
stock and its market price, option pre-
mium, anticipated dividends, etc.);
(c) all relevant costs, including commis-
sions and interest charges (if applicable
with regard to margin transactions) are
disclosed;
(d) such projections are plausible and
are intended as a source of reference or
a comparative device to be used in the
development of a recommendation;
(e) all material assumptions made in
such calculations are clearly identified
(e.g., "assume option expires", "assume
option unexercised", "assume option ex-
ercised," etc.);
(f) the risks involved in the proposed
transactions are also discussed; and
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(g) in communications relating to an-

nualized rates of return, that such re-
turns are not based upon any less than
a sixty-day experience; any formulas
used in making calculations are clearly
displayed; and a statement is included
to the effect that the annualized returns
cited might be achieved only if the pa-
rameters described can be duplicated
and that there is no certainty of doing
$0.
(iii) Such communications may feature re-
cords and statistics which portray the per-
formance of past recommendations or of
actual transactions, provided that:
(a) any such portrayal is done in a bal-
anced manner, and consists of records
or statistics that are confined to a spe-
cific "universe" that can be fully iso-
lated and circumscribed and that covers
at least the most recent 12-month pe-
(b) such communications include the
date of each initial recommendation or
transaction, the price of each such rec-

ommendation or transaction as of such

date, and the date and price of each rec-
ommendation or transaction at the end
of the period or when liquidation was
suggested or effected, whichever was
earlier; provided that if the communica-
tions are limited to summarized or aver-
aged records or statistics, in lieu of the
complete record there may be included
the number of items recommended or
transacted, the number that advanced
and the number that declined, together
with an offer to provide the complete
record upon request;

(c) such communications disclose all
relevant costs, including commissions

and interest charges (if applicable with
regard to margin transactions) and,
whenever annualized rates of return are
used, all material assumptions used in
the process of annualization;
(d) an indication is provided of the gen-
eral market conditions during the pe-
riod(s) covered, and any comparison
made between such records and statis-
tics and the overall market (e.g., com-
parison to an index) is valid,;
(e) such communications state that the
results presented should not and cannot
be viewed as an indicator of future per-
formance; and
(f) a Registered Options Principal
determines that the records or statistics
fairly present the status of the recom-
mendations or transactions reported
upon and so initials the report.

(iv) In the case of an options program

(i.e., an investment plan employing the

systematic use of one or more options

strategies), the cumulative history or

unproven nature of the program and its

tione shall be disclosed,

nderlyin g assumptions shall be disc

(v) Standard forms of options worksheets

utilized by member organizations, in addi-

tion to complying with the requirements

applicable to sales literature, must be uni-

form within a member organization.

(vi) If a member organization has adopted

a standard form of worksheet for a partic-
ular options strategy, nonstandard work-

sheets for that strategy may not be used.

(vii) Communications that portray perfor-

mance of past recommendations or actual

transactions and completed worksheets

shall be kept at a place easily accessible

to the sales office for the accounts or cus-

tomers involved.
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Number 91-63

Suggested Routing:*

__ Senior Management __ Internal Audit 3{ Operations ~ __ Syndicate
__ Corporate Finance __ Legal & Compliance  __ Options __Systems
__ Government Securities  __ Municipal __ Registration Trading
__ Institutional __ Mutual Fund __ Research __ Training

*These are suggested depariments only. Others may be appropriate for your firm.

Subject: SEC Approval of Amendments to the NASD Uniform Practice Code

EXECUTIVE SUMMARY

On September 13 1991 the Securrtres
and Exchange Commission (SEC) approved
amendments to the NASD’s Uniform Prac-
tice Code (Code or UPC) to update and
amend where necessary, provisions that

-current industry standards and procedures
The amendments to the Code, among other
g 'thrngs consohdate redundant - provisions,
clarify certain provrsrons and provrdeforthe '
‘ultimate delivery of aged fails, such as non-
transferable, bankrupt,
expired securities. The amendments will

the amendments follows this notice.

were . obsolete or that did not conform to

worthless, and

take effect on November 1, 1991. The text of -

SUMMARY OF PROPOSED AMENDMENTS

Section 3 — Definitions

Section 3 is amended by adding definitions of
the terms "ex-date," "trade date," and "immediate
return receipt." In addition, the amendments clarify
the definitions of "written notices,” "Committee,"
and "record date."

The definition of the term "ex-date" is the
date on which a security is traded without a spe-
cific dividend. The definition of the term "trade

date" is the date on which the dealer in a later time
zone accepts the trade, provided that dealer is ac-

-~ S e 2 £ ML o £ an o o W T e
cepting a bid ier. 1ne aerinition o1 "imimedaiate

Or O1
return receipt” is being added to clarify the process
for the transmittal of written notices and means the
acknowledgement by the receiving member of a
written notice. The return receipt must be made via
the same media as the notice.

The amendments to the definitions permit
a written notice to be delivered by fax, in addi-
tion to the methods currently specified. The defini-
tion of "record date" will now include equity
securities among the types of securities, and divi-
dends or any other distribution among the types of
distributions, for which a record date is fixed for a
distribution.

Section 4 — Delivery Dates

Subsections (a) through (d), relating to
"cash," "regular way," "seller’s option," and
"buyer’s option" delivery dates, respectively, are
being deleted from Section 4 and added to Section
12. Subsections (e) and (f), relating to "when, as,
and if issued/distributed” delivery dates, will be re-
tained in Section 4 and renumbered as subsections
(c) and (d).

New subsections 4(a) and 4(b), relocated
from Section 11, set forth the requirements for the
contents of confirmations related to "when, as, and
if issued/distributed” contracts. New Section 4,
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when published in the NASD Manual, will also in-
clude the sample form confirmations now located
after Section 11.

Section 5 — Transactions in Securities
"Ex-Dividend," "Ex-Rights," or "Ex-Warrants"

The NASD is adding language in subsection
5(b) to codify the current treatment of cash divi-
dends or distributions, to reorganize subsection
5(b), and to eliminate current subsections 5(d)(1)
and 5(d)(2) as redundant with language contained
in renumbered subsections (b) and (c).

Section 6 — Transactions "Ex-Interest" in
Bonds Which Are Dealt in "Flat"
The NASD is amending Section 6

m d Section S and to

1t t amande
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subsections.

<

Section 7 — "Ex" Liquidating Payments

The NASD is amending Section 7 to add a ref-
erence to Section 6 to the current reference to Sec-
tion 5 to refiect that liquidating payments may be
applied to both equity and debt.

Section 11 — Reserved

Section 11 currently addresses confirmations
on "when, as, and if issued/distributed" contracts.
The changes move the language of Section 11 to
Section 4 and reserve Section 11 for future amend-
ments to the Code.

Section 12 — Dates of Delivery

The NASD is moving language from Section
4 relating to the time, place, and date of delivery
for all types of transactions to Section 12. New sub-
sections 12(e) through 12(g) relate to contracts due
on holidays or Saturdays, delayed delivery, and
prior to delivery date. The existing language of Sec-
tion 12 relating to time and place of delivery is re-
tained and renumbered as subsection 12(h).

Under new subsection 12(e), contracts due
on a nonbusiness day mature on the next business
day. New subsection 12(f) provides that delayed
delivery shall be at the office of the purchaser
on the date agreed to at the time of the transaction.
Finally, new subsection 12(g) provides that if a
seller tenders delivery before the stated time, ac-
ceptance shall be at the buyar’s election, and rejec-
tion of delivery will not preiudice the buyer’s
rights.

Section 27 — Delivery of Securities Called for
Redemption or Which Are Deemed Worthless

The NASD is adding a new subsection 27(b)
to provide an alternative method of resolving a fail-
to-deliver where the security is deemed worthless.
The new subsection 27(b) provides that where secu-
rities have no market value and there has been a
public announcement to that effect, delivery may
consist of the worthless securities or a Letter of In-
demnity securing any rights and privileges that
may accrue to the holders of the physical security.
Such delivery will close out the contract and must
be accompanied by documentation evidencing the
worthlessness of the security.

ection 29 — Assignments and Powers of
i nnse “D

Uing AT

ties

i livery of Registered Securi
The NASD is consolidating the provisions of

Section 38 into new subsection 29(e) and renum-

bering, as necessary, the remaining subsections of

Section 29.

Sections 31, 32, 35, 36, 37, and 38 — Elimina-
tion of Notorials and Miscellaneous Amendments

The NASD is amending Section 31 to elimi-
nate the requirement that notorials be attached to
securities if the transfer books are closed indefi-
nitely. A transfer indemnification may be used in
lieu of a notorial. The NASD believes that the
amendment will eliminate the need to attach large
quantities of paper to securities and will allow the
removal of such notorials where they are currently
used. Under the amendments, the member will then
assume liability for the correctness of the certifi-
cate. The NASD does not believe the member will
be exposed to any significant liability, and that any
additional exposure will be offset by the availabil-
ity of timely settlement.

Amendments to Section 32 eliminate refer-
ence to notorials and reference the transfer indem-
nification provision set forth in Section 31. The
changes to Section 36 reflect the renumbering of
Section 29.

The provisions of Section 335, relating to cer-
tificates in the name of married women, are being
deleted as obsolete, and the section reserved for
use in later amendments. And finally, the provis-
ions of Section 37 relating to certificates in joint
tenancy are being eliminated as redundant of the
provisions in Section 29, and the section reserved
for use in later amendments.
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The provisions of Section 38 are being consol-
idated into Section 29 and the section reserved for
later amendments.

Section §6 — Irregular Delivery — Transfer Re-

fused — Lost or Stolen or Confiscated Securities
The NASD is adding the term "confiscated"

to the category of irregular deliveries to accommo-

date situations in which government officials seize

securities.

. Section 60 — "Selling Out"

The NASD is properly identifying the Uni-
form Reclamation Form (Form) and providing for
equivalent depository-generated advice in the ab-
sence of the Form. Subsection 60(b) relating to the
proper notice of sell-out is being amended to con-
form to the recent amendments to Section 59 on
buy-ins. Section 59 was amended pursuant to
NASD rule filing SR-NASD-90-1, approved by the
SEC on December 18, 1990.

Section 61 — Rights and Warrants
The NASD is nrnv1dma for alternative meth-

ods of settling contracts when the securities have

exnired by their terms. The method mav onlv be
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used more than 30 days after expiration. Deliveries
under this method shall consist of the expired secu-
rities or a Letter of Indemnity, and, in the case of
units in which some of the components have ex-
pired, the unexpired components.

EFFECTIVENESS OF AMENDMENTS

These amendments, which were approved by
the SEC on September 13, 1991, will become effec-
tive on November 1, 1991.

Questions regarding this rule filing may be
directed to Elliott R. Curzon, General Counsel’s
Office, at (202) 728-8451, or to Dorothy Kennedy,
Uniform Practice Department, at (212) 858-4340.

TEXT OF AMENDMENTS
TO THE UNIFORM PRACTICE CODE

(Note: New language is underlined; deleted lan-
guage is deleted.)

Aok Kk k

Definitions

Sec. 3.

[ I
Written notices

(b) The term "written notice," as used in this

Code, shall include a notice delivered by hand, by
letter, teletype, telegraph, TWX, FAX or other com-
parable media.

Record date

(d) As used in this Code the term "record
date" means the date fixed by the trustee, registrar,
paying agent or issuer for the purpose of determin-
ing the holders of equity securities, bonds, similar
evidences of indebtedness or unit investment trust
securities entitled to receive dividend, interest or
principal payments or any other distributions.

Ex-date

(e) The term "ex-date" as used in this Code
shall mean the date on and after which the security
is traded without a specific dividend or distribution.

Trade date

(f) In a transaction between time zones where
the bid or offer is accepted in a later time zone
than that of the originator, the correct trade date
shall be the day on which the dealer in the later

time zone accepts the trade.

ITmmediate return recein
immeagate rewurn receip

(g) The term "immediate return receipt” as
used in this Code, shall mean the acknowledge-
ment by the receiving member of a written notice
and which shall be issued, upon receipt, via the
media in which such notice is received.

Delivery Dates
Sec. 4.
[For "cash"
(a) In connection with a transaction for
"cash," delivery shall be made at the office of the
purchaser on the day of the transaction.]

["Regular way"

(b) In connection with a transaction "regular
way," delivery shall be made at the office of the
purchaser on, but not before, the fifth business day
following the date of the transaction; except that if
the seller tenders delivery before the fifth business
day, acceptance shall be at the option of the pur-
chaser, and rejection of such delivery by the pur-
chaser shall be without prejudice to his rights.]

["Seller’s option”
(c) In connection with a transaction "seller’s
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option," delivery shall be made at the office of the
purchaser on the date on which the option expires;
except that delivery may be made by the seller on
any business day after the fifth business day follow-
ing the date of transaction and prior to the expira-
tion of the option, provided the seller delivers at
the office of the purchaser, on a business day pre-
ceding the day of delivery, written notice of inten-
tion to deliver. Contracts maturing on a Saturday,
half-holiday, or holiday shall carry over to the next
business day.]

["Buyer’s option"

(d) In connection with a transaction "buyer’s
option," delivery shall be made at the office of the
purchaser on the date on which the option expires;
except that if the seller tenders delivery before that
time, acceptance shall be at the election of the pur-
chaser, and rejection of such delivery by the pur-
chaser shall be without prejudice to his rights.
Contracts maturing on a Saturday, half-holiday,
or holiday shall carry over to the next business
day.]

Confirmations or comparisons

(a) A confirmation covering a transaction
in a security "when, as and if issued" shall ade-
quately identify the security and the plan, if
any, under which the security is proposed to be
issued.

(b) A confirmation covering a transaction in a

dance with this subsection shall be made during
the normal delivery hours in the community where
the buyer is located.

"When, as and if distributed"

(d)[f] In connection with a transaction in a se-
curity "when, as and if distributed," delivery shall
be made at the office of the purchaser on the date
declared by the Committee: except that if no deliv-
ery date shall be declared by the Committee, deliv-
ery may be made by the seller on the business day
following the day upon which the seller has deliv-
ered at the office of the purchaser written notice of
intention to deliver.

Standard Form of "When, As and If Issued" or

"When, As and If Digtributed"”" Contract
, AS anga i1 Astributeq” Contract

No change.

Standard Form of "When, As and If Issued" or
"When, As and If Distributed"” Contract
No change.

Transactions in Securities "Ex-Dividend,"
"Ex-Rights" or "Ex-Warrants”
Sec 5.
* ok ok k%

Normal ex-dividend, ex-warrants dates

(b)(1) In respect to cash dividends or distribu-
tions, or stock dividends, and the issuance or distri-
bution of warrants, which are less than 25% of the

security "when, as and if distributed" shall ade-
quately identify the security and the plan, if any,
under which the security is proposed to be distrib-
uted.

"When, as and if issued"

(c)[e] In connection with a transaction in a se-
curity "when, as and if issued," delivery shall be
made at the office of the purchaser on the date de-
clared by the Committee: except that if no delivery
date shall be declared by the Committee, [(a)](1)
delivery may be made by the seller on the business
day following the day upon which the seller has de-
livered at the office of the purchaser written notice
of intention to deliver, and [(b)](2) open market
"when, as and if issued"” contracts in securities cur-
rently being publicly offered through a syndicate
or selling group shall be settled on the date such
syndicate or selling group contracts are settled: pro-
vided, however, delivery of securities in accor-

value of the subject security, [except as noted
below,] if definitive information is received suffi-
ciently in advance of the record date, the date des-
ignated as the "ex-dividend date" shall be the
fourth business day preceding the record date if the
record date falls on a business day, or the fifth busi-
ness day preceding the record date if the record
date falls on a day designated by the Committee as
a non-delivery date.

(2) In respect to cash dividends or distribu-
tions, stock dividends and/or splits, and the distri-
bution of warrants, which are 25% or greater of the
value of the subject security, the ex-dividend date
shall be the first business day following the pay-
able date.

(3) In respect to stock dividends and/or
splits relating to American Depository Receipts
(ADR'’s) and foreign securities, the ex-dividend or

ex-warrants date shall be designated by the Com-

mittee.




ex- arrants dates

(©)[(2)] If definitive in