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FINAL BRIEF

SCHEDULED FOR ORAL ARGUMENT
ON NOVEMBER 14 1991

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No 911001
includes consolidated Nos 91-1091

911092 911132 and 911220

CITY OF HOLYOKE GAS ELECTRIC DEPARTMENT et al
Petitioners

SECURITIES AND EXCHANGE COMMISSION

Respondent

On Petition for Review of Orders of the
Securities and Exchange Commission

BRIEF OF THE SECURITIES
AND EXCHANGE COMMISSION RESPONDENT

COUNTERSTATEMENT OF THE ISSUES

Whether the Securities and Exchange Commission having

found that proposed public utility acquisition would have

anticompetitive impacts with respect to control of transmission

access and bulk power supply properly determined to condition

its approval on the issuance of an order approving the

acquisition by the Federal Energy Regulatory Commission which

has regulatory authority over those matters



Whether the Commissions determinations that the

proposed acquisition satisfied certain requirements of the Public

Utility Holding Company Act which included finding that

utilitysemergence from bankruptcy would be in the public

interest should be sustained

Whether the Commission adequately supported and

explained its findings of savings attributable to the proposed

acquisition

Whether the Commission properly declined to address in

this proceeding complaint that the existence of multiple

operating subsidiaries in one state rendered public utility

holding companys structure unduly complicated when the proposed

acquisition would not affect or be affected by the existing

holding company structure

Whether the Commissions determination that the

securities to be issued in connection with the proposed

acquisition were reasonably adapted to earning power which was

based on financial data and projections in the record and

guaranteed annual rate increases was sound

Whether the Commission properly exercised its discretion

in determining not to hold an evidentiary hearing when the

parties had not raised any issues pertinent to the proposed

acquisition that needed to be resolved at hearing

STATUTES AND REGULATIONS

Copies of the applicable statutory provisions are set forth

in an Addendum to this brief



PRELIMINARY STATEMENT

The petitioners challenge two orders issued by the

Securities and Exchange Commission Commission or SEC3

pursuant to the Public Utility Holding Company Act of 1935 15

U.S.C 79a PUHCA in connection with the acquisition

of Public Service Company of New Hampshire PSNH by Northeast

Utilities NI In the first order dated December 21 1990

the Commission approved the acquisition In the second order

dated March 15 1991 the Commission granted petitions for

reconsideration by two of the petitioners and modified its first

order to take further into account potential anticompetitive

effects by conditioning approval upon the entry of an order by

the Federal Energy Regulatory Commission FERC approving the

acquisition

The FERC also considered NIPs acquisition of the utility

assets of PSNH in related proceeding under the Federal Power

Act FPA On August 1991 the FERC entered an order

approving the acquisition subject to specific conditions that are

intended to mitigate anticompetitive problems attributable to

control by the combined NU/PSNH system over transmission access

into and out of New England and available bulk power supplies in

the region

Most of the petitioners are competing utility companies who

must make purchases in the bulk power market and rely on

transmission lines owned by NU and PSNH for access to power

suppliers The petitioners made substantially identical



arguments to the SEC and the FERC that the proposed NU/PSNH

merger would have anticompetitive consequences attributable to

control over transmission lines and bulk power supplies The

main thrust of their objectionS before this Court is that the SEC

gave inadequate consideration .to the aæticompetitive impacts of

the merger when it in part relied upon the FERC to resàlve

these issues

The petitioners fail to understand the nature of the SECs

responsibilities under PUHCA and the FERCs responsibilities

under the FPA Congress gave the SEC as the agency with

expertise in financial transactions the responsibility of

regulating the corporate and capital structure of public utility

holding companies Congress gave the FERC as the agency with

expertise in energy generation transmission and distribution

the reiponsibility of regulating the operational aspects of the

publi utility Thdustry ThUs white the SEC considers

anticompetitive concerns in approving utility acquisitions when

problems arise that lie within the FERCs area of expertise the

SEC can look to the FERC for regulatory solution to those

problems In this case the anticompetitive concerns raised by

the petitioners -- control of transmission access and bulk power

supply -e are appropriate for resolution by the FERC which

considerd these exact problems in its regulatory proceeding and

imposed conditions to alleviate them

The petitioners also charge that the SEC in its eagerness

to resolve PSNHs bankruptcy by approving the acquisition



disregarded PUHCA requirements PSNH has recently emerged from

Chapter 11 proceedings under confirmed plan of reorganization

that contemplates its merger with NU subject to regulatory

approvals of the SEC the FERC and others While the SEC

considered PSNHs emergence from bankruptcy in strengthened

condition to be benefit of the acquisition the SEC did not

consider this the sole justification for concluding that any

statutory requirement was satisfied As can be seen from the

SECs opinions in this case the Commission made findings that

were based on substantial evidence in the record regarding all of

the requirements of PUHCA applicable to this complex transaction

and gave reasoned explanations for its determinations

COUNTERSTATEMENT OF THE CASE

Background

PSNH is the largest electric utility in New Hampshire

supplying electricity to approximately 75% of the states

population JA 217 j/ PSNH owns 35.6% of the Seabrook nuclear

power project JA 76465 NU public utility holding company

registered with the Commission under PUHCA is the largest

electric utility in New England JA 342 It provides retail

electric service in Connecticut and western Massachusetts through

1/ JA -- refers to the Joint Appendix -- refers to the
administrative record as identified in the Certified List
filed with this Court Br -- refers to the petitioners
brief Citations to the two orders of the Commission in

this case are given to the Joint Appendix and to the SEC
Docket JA -- -- S.E.C Dkt



three wholly-owned operating subsidiaries 21 JA 21516 NU

also provides wholesale electric service to five municipal and

investor-owned electric systems JA 315 Both PSNH and NU own

transmission facilities that other utilities in the New England

area use to transmit power JA 22021

On January 28 1988 PSNH filed voluntary petition in the

United States Bankruptcy Court for the District of New Hampshire

for reorganization under Chapter 11 of the Bankruptcy Code JA

766 NU seeks to acquire PSNH pursuant to Joint Plan of

Reorganization that was confirmed by the bankruptcy court on

April 20 1990 JA 768

The acquisition will be effected in two-step transaction

JA 762-63 In the first step which has been completed PSNH was

reorganized as an independent company bound by merger agreement

with Northeast Utilities Acquisition Corp NUAC newly

created wholly-owned subsidiary of NU JA 762 1/ in the

second step PSNH and NUAC will be merged with PSNH the

surviving entity JA 762-63 PSNH will transfer its interest in

the Seabrook plant to North Atlantic Energy Corporation North

Atlantic wholly-owned public utility subsidiary of NU that

2/ These subsidiaries are Connecticut Light and Power Company
Western Massachusetts Electric Company and Holyoke Water
Power Company

3/ This step was completed when PSNH emerged from bankruptcy in

May 1991 The Wall Street Journal May 17 1991 at C8
col



will be created for this purpose JA 761-62 The merger will

not be consummated unless and until all regulatory approvals are

obtained JA 762-63

As condition of its acquisition of PSNH NU negotiated an

agreement with the New Hampshire governor and attorney general

that guarantees PSNH seven annual 5.5% rate increases JA 830-

31 The New Hampshire legislature meeting in special session

has ratified this agreement and the New Hampshire Public

Utilities Commission has ordered the first rate increase JA

767 831

The Statutory Scheme the Public Utility
Holding Company Act and the Federal Power Act

NU is required to seek approval for its proposed acquisition

of PSNH from two federal agencies the SEC and the FERC

Regulatory authority over the acquisition of utility companies

was given to both dgencies the same legislation the Public

Utility Act of 1935 which provides for federal regulation of

holding companies in Title the Public Utility Holding Company

Act administered by the SEC and for federal regulation of

electric utilities engaged in interstate commerce in Title II

the Federal Power Act administered by the FERC

PUHCA was aimed at eliminating financial abuses among public

utility holding companies and their affiliates Section 15

U.S.C 79a under PUHCA the SEC regulates the issuance and sale

of securities by public utility holding companies Sections and

15 U.S.C 79f and 79g the acquisition of securities and

assets by such companies Sections and 10 15 U.S.C 79i and



79j the corporate structure of such companies Section 11 15

U.S.C 79k intercompany loans and transactions Section 12 15

U.S.C 791 and intercompany service sales and construction

contracts Section 13 15 U.S.C 79m

The FERC on the other hand is charged with regulating the

wholesale interstate sale and distribution of electricity Under

the FPA the FERC is authorized to order public utility to

connect its transmission facilities with other transmission

facilities Section 202 16 U.S.C 824a to approve sales and

mergers of public utility facilities Section 203 16 U.S.C

824b to approve the issuance of securities by public utilities

Section 204 16 U.S.C 824c and to review and set rates for

the interstate transmission of electricity and the wholesale

interstate sale of alectricity Sections 205 206 16 U.S.C

824d 824

Commission

NU filed an application/declaration with the Commission on

October 1989 seeking authority to acquire PSNH and to issue

various securities in connection with the acquisition 4/ The

Commission issued notice of NUs filing on February 1990

describing the application/declaration and giving interested

persons the opportunity to comment or request hearing on it

JA l9095 Fourteen hearing requests were received from 41

4/ NU subsequently filed 13 amendments to its original
application/declaration The last dated November 19 1990
JA 758 incorporates both the original
application/declaration and all previous amendments



separate entities including all but one of the petitioners ./

Eight entities filed comments or notices of appearance Numerous

submissions and crosssubmissions were filed by MU the

petitioners and other interested parties The record of the

proceeding totals well over ten thousand pages

On December 21 1990 the Commission issued an opinion and

order approving the acquisition and making specific findings with

respect to each of the statutory provisions applicable to the

transaction JA 945-1016 Northeast Utilities Holding Co

Act Rel No 25221 47 S.E.C Dkt 1887-1958 In the opinion

the Commission determined that the acquisition satisfied the

applicable provisions of PUHCA including the requirements of

Sections and regarding the sale of securities by registered

holding company or subsidiary thereof the requirements of

Sections and 10 regarding the acquisition of securities and

utility assets the requirements of Section 11 regarding

corporate structure and the integration of holding company

systems and the requirements of Section 12 regarding intra

system transactions

Petitioner Maine Public Utilities Commission entered
notice of appearance Four hearing requests representing
21 entities were subsequently withdrawn

Jurisdiction was reserved on matters involving certain
securities issuances financing agreements and fees and

expenses JA 1015 47 S.E.C Dkt 1957 The Commission
also reserved jurisdiction for further consideration in the
event that the rate agreement guaranteeing the seven 5.5

percent annual increases does not go into effect JA 1016

47 S.E.C Dkt 1958



Following the issuance of the December 21 1990 opinion and

order two of the petitioners the City of Holyoke Gas Electric

Department HGE and the Massachusetts Municipal Wholesale

Electric Company MMWEC31 filed petitions for rehearing and

reconsideration The Commission granted the petition for

reconsideration and after having again considered the arguments

made by HGE and MMWEC entered supplemental opinion and order

on March 15 1991 that addressed their concerns and made

supplemental findings regarding potential anticompetitive effects

attributable to the merged company2s control over transmission

facilities and surplus bulk power JA 1116-1130 Northeast

Utilities Holding Co Act Rel No 25273 48 S.E.C Dkt 776-

790 Because the resolution of these anticompetitive problems

was within the regulatory expertise of the FERC the Commission

conditioned its approval on the entry of an order by the FERC

approving the acquisition under the FPA JA 1123-24 48 S.E.C

Dkt 78384

The Commission made all of the requisite findings under

PUHCA only some of which have been challenged by the

petitioners With respect to the matters challenged in this

review proceeding the Commission found as follows

Section 1QJIJJI1

The Commission determined that no adverse findings were

warranted under Section lObl of PUHCA 15 U.S.C 79jb1
which requires the Commission to approve an acquisition unless it

finds that such acquisition will tend towards interlocking

10



relations or the concentration of control of public-utility

companies of kind or to an extent detrimental to the public

interest or the interest of investors or consumers JA 978

84 100305 111724 47 S.E.C Dkt 192026 194547 48 S.E.C

Dkt 77784

In making its Section 10b determination the Commission

first considered the interlocking relations among the companies

in the NU holding company system after the merger The

Commission noted that the new companies that would become

permanent parts of the NU system PSNH and North Atlantic would

be first-tier subsidiaries directly owned by NU JA 97879 47

S.E.C Dkt 1920-21 PSNHt5 and North Atlantic9s relationships

with NUs other subsidiaries would be similar to the existing

relationships among NUs subsidiaries 7/ JA 979 47 S.E.C Dkt

1921 Based upon these findings the Commission concluded that

no adverse findings were warranted with respect to interlocking

relations attributable to the acquisition

Next the Commission considered whether the acquisition

would result in an undue concentration of economic power in terms

of its effect on the size of the NU holding company system JA

979-82 47 S.E.C Dkt 1921-24 The Commission found that the

7/ The Commission also noteci in connection with its analysis of

interlocking relationships that PSNH and North Atlantic
would be subject to regulation by the New Hampshire Public
Utilities Commission and that the public interest would be

served by bringing prompt end to the PSNH bankruptcy and

by providing PSNH with the management capacity and
financial resources to make it viable again JA 979 47
S.E.C Dkt 1921

11



addition of PSNH to the NU system would not significantly change

the relationship between the NU system and the rest of the New

England electric utility industry 3J JA 980 47 S.E.C Dkt

1922 In addition the Commission found that the combined

NU/PSNH system would be with4n the mid-size range of other

registered electric utility holding companies .2J JA 981 47

S.E.C Dkt 1923 Based upon these findings as well as the

economic benefits of the transaction the Commission concluded

that the NU/PSNH system would not exceed the economies of scale

of current electric generation and transmission technology and

would not have undue power or control within the New England

region or the electric utility industry JA 982 47 S.E.C Dkt

1924

The Commission also examined the potential for

anticompetitive practices as part of its evaluation of

8/ The Commission noted that on the basis of peak load

capdcity NU and the New England Electric System the next
largest public utility system in New England currently
represent approximately 23% and 19% of the regions
capacity while the combined NU/PSNH system would represent
approximately 29% JA 980 41 S.E.C Dkt 1922 Measured
by operating revenues the number of electric customers and
KwH sales the combined NU/PSNH system would represent less
than one-third of the region JA 98098l 47 S.E.C Dkt
192223 Measured by total assets the combined NU/PSNH
system would represent about 3/% of the region JA 981 47
S.E.C Dkt 1923

9/ When compared with the nine registered electric holding
company systems the combined NU/PSNH system would be fourth
in total assets fifth in operating revenues and electric

customers and seventh in electric KwH sales JA 981 47
S.E.C Dkt 1923 When compared with the 31 largest
investor-owned electric utilities the combined NU/PSNH
system would be in the mid-range

12



concentration of control under Section 10b JA 98384

100305 112024 47 S.E.C Dkt 192526 194547 48 S.E.C Dkt

780-84 In its first opinion the Commission considered

evidence submitted by entities that opposed the acquisition

concerning decreased competition attributable to the combined

NU/PSNH systems control of excess generating capacity and

transmission corridors into and out of the New England region

JA 1003 47 S.E.C Dkt 1945 jQJ The Commission pointed out

that it has approved acquisitions that decrease competition when

it concludes that the acquisitions would result in significant

benefits JA 984 47 S.E.C Dkt 1926 The Commission also

stated that while it considers issues like transmission access

and allocation of surplus generating power in its section

10b analysis the extent that these matters are

specifically regulated they are properly within the jurisdiction

of FERC and the appropriate state commissions JA 1004 47

S.E.C Dkt 1946 Taking into account the acceptable size and

other characteristics of the combined NU/PSNH system and the

likely economic benefits of the merger the Commission concluded

that the anticompetitive effects did not on balance require

disapproval under Section lObl JA 100405 47 S.E.C Dkt

194647

Q/ The Commission also considered the anticompetitive effects
of the merger in light of the transmission commitments
entered into in connection with the proposed acquisition
that will increase the availability of NtJs and PSNHs
transmission facilities to other New England utilities JA
100304 n.l04 47 S.E.C Dkt 194546 n.l04

In



In its second opinion the Commission reconsidered the

evidence of potential anticompetitive effects of the merger and

again concluded that merged companys control of both

transmission lines and surplus bulk power raises the potential

for anticompetitive behavior JA 1120 48 S.E.C Dkt 780

The Commission noted that while both it and the FERC have

statutory responsibilities regarding the anticompetitive

consequences of mergers in the public utility industry the two

agencies have different overall statutory responsibilities and

different areas of expertise as result JA 112122 48 S.E.C

Dkt 781-82 The Commission stated that with its mandate to

regulate the corporate structure and financing of public utility

holding companies and their affiliates it has expertise in

financial transactions and inter-corporate relationships the

FERC with its mandate to regulate the wholesale interstate sale

and distribution of electricity has expertise in such matters as

the transmission of electricity JA 112223 48 S.E.C Dkt 782W-

83

Given this regulatory framework the Commission concluded

that when it identifies operational concerns with respect to

transmission access and the allocation of bulk power supply it

is appropriate to look to the FERCs expertise for an

appropriate resolution of these issues JA 1123 48 S.E.C Dkt

783 Accordingly the Commission conditioned its approval of

the acquisition upon the FERCs issuance of final order

approving the transaction under the FPA JA ll23-24 48 S.E.C

14



Dkt 783-84 In so doing the Commission noted that it has on

going authority under PUHCA Section 20a 15 U.S.C 79ta to

rescind or further condition its approval of the transaction JA

1124 n.l5 48 S.E.C Dkt 784 n.l5

SectjgjjQ
The Commission determined that the acquisition satisfied

Section l0cl of PUHCA 15 U.S.C 79jcl which requires

the Commission to withhold approval of an acquisition that is

detrimental to the carrying out of the provisions of section

II The provision of Section Il relevant to this review

proceeding is the requirement of Section l1b2 15 U.S.C

79kb that the corporate structure or continued existence

of any company in the holding-company system does not unduly or

unnecessarily complicate the structure of such holding

company system JA 994 112627 47 S.E.C Dkt 1936 48 S.E.C

Dkt 78687

In making its determination pursuant to these provisions

the Commission first noted that the proposed acquisition and

related financing would not unduly complicate the capital

structure of NIPs holding company system JA 994 47 S.E.C Dkt

1936 With respect to corporate structure the Commission found

that the three new subsidiaries being added to the NU system were

necessary to effectuate the merger In addition the

Commission noted that placing PSNHs ownership interest in

Seabrook in separate corporation would provide more effective

managerial control and regulation Id Based on these findings

13



the Commission concluded that no adverse determination was

required with respect to MUSs corporate structure pursuant to

Section lOcl JA 989 47 S.E.C Dkt 1931

The Commission addressed HGEs argument that MUs corporate

structure was unduly complicated because of its three operating

subsidiaries that provide electric service in western

Massachusetts in the second opinion JA 1126 27 48 S.E.C Dkt

786-87 HGE had urged the Commission either to deny MUs

application for approval of the acquisition of PSNH or to

condition approval upon MUs elimination of one or more of the

subsidiaries Because the acquisition itself would neither

create undue complication in the MU system nor affect the

existing situation with respect to the three Massachusetts

subsidiaries the Commission rejected HGEs request

ion1Oc2
The Commission determined that no adverse findings were

required under Section 1Oc2 of PUHCA 15 U.S.C 79jc2
which provides that the Commission shall not approve an

acquisition unless it finds that such acquisition will serve the

public interest by tending towards the economical and efficient

development of an integrated public-utility system JA 99597

100607 112728 47 S.E.C Dkt 193739 194849 48 S.E.C Dkt

78788

In making this determination the Commission noted that NU

had estimated $837 million in total savings for the combined

NU/PSMH system through the year 2002 and had demonstrated

16



potential that these savings would occur JA 995-97 and nn84-

88 1007 47 S.E.C Dkt 193739 and nn.84-88 1949 This

estimate took into account savings of $188 million to PSNH

and $339 million to other utilities with ownership shares in

Seabrook -- including $21 million to NU subsidiary Connecticut

Light and Power Company and $318 million to other members of the

New England Power Pool NEPOOL 11/ attributable to NU1s

operation of the Seabrook nuclear power plant n.84 savings

of $101 million attributable to improvements in the operation of

PSNHs fossil steam generating units n85 savings of $218

million attributable to lower energy costs arising from the

combination of the two systems n86 savings of $146

million attributable to reduction in the generating capacity

the combined system will be required to maintain under the NEPOOL

Agreement n.87 and savings of $163 million resulting from

reduced administrative expenses and more advantageous coal

purchases n.88 j/

fl/ NU PSNH and most of the petitioners are members of NEPOOL
Pursuant to the NEPOOL Agreement utilities in the New

England region operate their electric facilities as single
system with power centrally dispatched to meet needs as

efficiently as possible consistent with reliability over
the entire system JA 323-29 Responsibility for

maintaining generating capacity is allocated among the
members on the basis of their peak loads JA 332-41

12/ The total amount of savings attributable to the merger is

$l.l55 billion Subtracting the $318 million in savings
that would accrue to other NEPOOL members as result of

savings attributable to NUs operation of Seabrook the

savings for the combined NU/PSNH system would be $837
million

LI



The Commission also addressed arguments that the savings

could be achieved without the acquisition or would come about at

the expense of other regional utilities who are members of

NEPOOL See JA 100607 112728 47 S.E.C Dkt 194849 48

S.E.C Dkt 787-88 The Commission concluded that some of the

anticipated savings would be new and could not occur except as

result of the merger including savings attributable to NUs

operation of the Seabrook plant reductions in administrative and

general expenses and coal purchasing efficiencies JA 100607

47 S.E.C Dkt 1948-49 In addition the Commission recognized

that there could be certain reallocations affecting other NEPOOL

members but concluded that these reallocations would be

outweighed by the benefits of the efficiencies and economies

attributable to the merger JA 1007 47 S.E.C Dkt 1949

ion7d2
The Commission determined that no adverse findings were

warranted under section 7d2 of PUHCA 15 U.S.C 79gd2
which requires the Commission to evaluate whether securities

proposed to be issued are reasonably adapted to the earning

power of the acquiring company JA 97475 47 S.E.C Dkt 1916

17

The Commission found that the common stock being issued to

form the special purpose corporations required for consummation

of the merger would have no current effect on NtPs earning power

JA 974 47 S.E.C flkt 1916 The Commission also found that the

notes being issued by North Atlantic the new subsidiary that
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will own Seabrook were reasonably adapted to North Atlantics

earning power in view of PSNHs agreement with North Atlantic to

buy Seabroak power JA 974-75 47 S.E.C Dkt 191617 The

Commission further concluded that NU proposed method of paying

dividends relying upon its unrestricted consolidated retained

earnings was reasonable 31 975 47 S.E.C Dkt 1917 Finally

the Commission found that the seven annual 5.5% rate increases

when coupled with the existing financial health of the Nil system

should enable the combined NU/PSNH system to meet both the

obligations arising from the merger and from the general conduct

of its utility business

The Commission also addressed the financial health of the 1W

system after the acquisition in connection with its evaluation

under Section lOb2 15 U.S.C 79jb.2 of whether the

Oonsideration received by NU was reasonable in light of the

earning capacity of the utility assets underlying the

securities to be aCquired 98486 47 S.E.C Dkt 192628

This review included an evaluation Of lws testimony and

projected financial statements for PSNH and North Atlantic as

well as the assumptions on which the statements were based .13/

iA 98586 47 S.E.C Dkt 12927-28 The Commission concluded

that the projected return on equity for Nils investment in the

fl/ The Commission noted that the financial statements had also
been evaluated by the New Hampshire Public Utilities
Commission the Connecticut Department of Public Utility
Control through its consultant Boos Allen Hamilton
Inc by 1W accountant Arthur Andersen Company and by
three large banks that were potential lenders for the
transaction iA 986 47 S.E.C Dkt 1928
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two companies appeared reasonable for an acquisition of this size

and represented an appropriate risk to MUs investors and to the

public JA 986 47 S.E.C Dkt 1928

flgnjalfeguts nevidnjary fleadg

The Commission determined that because the parties

requesting hearing had failed to raise genuine issue of

material fact that needed to be resolved by hearing no

evidentiary hearing was warranted JA 101213 112829 47

S.E.C Dkt 1954-55 48 S.E.C Dkt 788-89 This determination

was made after an evaluation of the significant issues and

arguments made by the parties and after reevaluation of the

issues raised by HGE and MMWEC in their petitions for

reconsideration See JA 100311 1128-29 47 S.E.C Dkt 1945

53 48 S.E.C Dkt 78889

gçeejngp Be fore gderalEngytor Commission

NUs service company subsidiary Northeast Utilities Service

Company filed an application under Section 203 of the Federal

Power Act 16 U.S.C 824b on January 1990 seeking authori

zation for P5MM to dispose of its utility assets Northeast

Utilities Service Co Docket Nos EC 9010000 ER 90143000

ER 90144000 ER 90145000 and EL 90900 jjp gp FERC

August 1991 available on LEXIS FERC Order On March

1990 the FERC ordered hearing on the application limiting the

scope of the hearing to the mergers effect on the existing

competitive situation and on wholesale costs and rate levels

FERC Order at
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During August and September 1990 25 days of hearings were

held before FERC Administrative Law Judge JA 1060 Northeast

Utilities Service Co 53 FERC 63020 at 65210 Initial

Decision December 20 1990 total of 35 witnesses were cross

examined and 809 exhibits were admitted into evidence during the

hearing On December 20 1990 the FERC AU issued an

initial decision approving the acquisition subject to conditions

designed to mitigate anticompetitive impacts attributable to the

merged companys control of transmission lines and surplus bulk

power JA 1051ll5 53 FERC 63020 fl/

In an opinion and order issued August 1991 the FERC

agreed with the AU that the merged companys control of key

transmission facilities and bulk power supplies posed the threat

of anticompetitive conduct 5/ FERC Order at 37-39 The FERC

approved the merger subject to somewhat stricter conditions on

transmission access The conditions require NU inter alia to

provide wholesale transmission service for any utility over its

transmission system subject to NUs existing contractual

commitments and to certain needs of NUs customers to construct

new transmission facilities to meet transmission needs and to

14/ The FERC ALPs initial decision was issued one day before
the SECs December 21 1990 order and thus was not
considered in connection with the first SEC opinion and
order

fl/ The FERC analysis of bulk power transactions includes what
the SEC referred to as surplus bulk power See FERC Order
at 3739
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offer flexible terms with respect to the duration of the

transmission contracts it offers FERC Order p4Bjm

STANDARD OF REVI.EH

The Commissions findings of fact if supported by

substantial evidence are conclusive Section 24a 15 U.S.C

79xa reviewing court must accept agencys findings of

fact if they are supported by such relevant evidence as

reasonable mind might accept as adequate to support

conclusion Federal Trade Commission Indiana Federation of

Dentists 476 U.S 447 454 1986 gQjjn Universal Camera

Corp National Labor Relations Board 340 U.S 474 477

1951 With respect to questions that involve statutory

interpretation reviewing courts inquiry is whether the

language of the statute evinces an unambiguously expressed intent

of Congress on the points before us lacking such direction we

are to accept the reasonable interpretations of the administering

agency jçQfljfls Environmental Dec Inç.v.Eç 882 F2d

523 526 D.C Cir 1989 The standard for determining whether

the Commission properly denied the petitioners request for an

evidentiary hearing is abuse of discretion Association of

Massachusetts Consumers Inc SEC 516 F.2d 711 714 D.C

Cit 1975 cert denied 423 U.S 1052 1976

SUMMARY OF ARGUMENT

The Commission evaluated the anticompetitive effects of

the NU/PSNH merger pursuant to Section 10b of PURCA and
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determined that there were potential problems with respect to

transmission access and the allocation of bulk power The

Commission looked to the FERC for resolution of these problems

which lay within that agencys area of statutory responsibility

and expertise The SECs decision to do so was appropriate and

in accord with this Courts decisions

II The Commission appropriately took into account the

public interest in having PSMH emerge from bankruptcy in

strengthened condition as one factor among others in making

several PUHCA determinations that have public interest

component The Commission did not override any PUHCA

requirements in order to resolve PSNHs bankruptcy

III The Commission examined the projected economies and

efficiencies attributable to the merger pursuant to Section

lOc2 of PUHCA and found it probable that the $837 million in

savings projected by NU for the combined NU/PSNH system would

result from the acquisition The Commissions findings were

based on reasoned analysis and supported by evidence in the

record

IV The remainder of the petitioners arguments also lack

merit The Commission addressed HGEs argument that the

existence of three NU operating subsidiaries in Massachusetts was

contrary to the corporate structure requirements of Sections

10c and 11b of PUECA and determined that since the

corporate structure would not affect or be affected by the

acquisition there was no reason to deny the acquisition or to
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condition approval on restructuring The Commission also

properly concluded that the debt securities to be issued were

reasonably adapted to the earning power of NU as required by

Section 7d of PUHCA based upon an assessment of the

projected financial statements of PSNH and North Atlantic the

effect of the annual rate increases approved by the New Hampshire

Public Utilities Commission and NWs financial condition

Finally the Commission properly determined that there was no

need for an evidentiary hearing in this case All parties had

the opportunity to submit the evidence and testimony they deemed

appropriate and there were no issues pertinent to approval of

the acquisition that needed to be resolved in hearing

ARGUMENT

THE COMMISSION CONSIDERED THE POTENTIAL ANTICOM
PETITIVE CONCERNS POSED BY THE ACQUISITION
PURSUANT TO SECTION 10b AND PROPERLY LOOKED
TO THE FERC FOR RESOLUTION OF THOSE CONCERNS

The Commission based upon evidence in the record evaluated

the anticompetitive effects of the NU/PSNH merger pursuant to

Section 10b and determined that there were potential

anticompetitive problems with respect to transmission access and

the allocation of surplus bulk power Having made this

determination the Commission appropriately looked to the FERC

for resolution of these problems which are within the FERCs

statutory responsibilities and areas of expertise The

Commissions action in this regard was consistent with this

Courts decisions in
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Massachusetts 413 F.2d 1052 D.C Cir 1969 QIty_Qf

Lafayette v._AC 454 F.2d 941 D.C Cir 1971 affd 411 U.S

747 1973 481 F.2d 1101 D.C Cir

1973 and Wisconsins_EnvL mentalDecadelnc.v.SEC 882

F.2d 523 D.C Cir 1989

The Commission Made specific Findings Regarding
Anticompetitive Effects Based on Evidence in

the Record _____________________________________

The petitioners assertion that SEC orders ignore any

facts that are reluvart to analyzing anticompetitive effects

Br 31 is puzzling Not only did the Commission consider the

anticompetitive effects of the acquisition it specifically

determined after having considered the evidence in the record

16/ that these anticompetitive effects raised serious problems

The Commission stated in its second opinion that it had

considered evidence in this proceeding that the merged
company would control KC transmission lines that carry
bulk power to an entire region of New England and would
also be the largest supplier of surplus bulk power in

the area The merged companys control of both

16/ 6973-7013 testimony of Robert Reynolds
economic consultant submitted by HGE 7084-7200
testimony of Dr Marshal Alan Baughcum Special Assistant
to the Director Office of Energy Policy FERC submitted by

MNWEC 7905-8003 testimony of Dr John Wilson
economic consultant submitted by MNWEC 5745-5829
testimony of Matthew Kahal and Dale Swan economic

consultants and 5832-5868 testimony of David

Moskovitz former Commissioner Maine Public Utilities

Commission submitted by Maine Public Utilities Commission
Massachusetts Department of Public Utilities Vermont

Department of Public Service and Vermont Public Service

Board the testimony cited in this footnote is not contained
in the Joint Appendix but is part of the administrative
record identified in the Certified List filed with this

Court
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transmission lines and surplus bulk power raises the

potential for anticompetitive behavior

JA 1120 48 S.E.C Dkt 780 footnotes omitted See also JA

1003 47 S.E.C Dkt 1945

The apparent explanation for this anomaly is that the

petitioners concentrate their criticism on the Commissions first

opinion and disregard the second opinion which supplemented the

Commissions analysis and findings with respect to the potential

anticompetitive impacts of the acquisition The petitioners

claim Br 31 that the only discussion of anticompetitive

impacts appeared in the Commissions first opinion which they

excerpt and reproduce as Addendum in their brief They do not

mention the Commissions evaluation of anticompetitive effects in

its second opinion where such problems were the main subject of

discussion See JA 111824 48 S.E.C Dkt 77884 fl/

Thus it is simply not true that the Commission failed to

consider evidence relevant to anticompetitive effects The

Commission evaluated the record evidence in connection with both

of its opinions and orders and made the very finding sought by

the petitioneis -- that the mergel had serious anticompetitive

implications

The petitioners contrast the Commissions discussion of

anticompetitive impacts with that of the FERC AU and quote
approvingly from his opinion -- as though the Commission had
completely ignored this analysis In fact the Commissions
second opinion not only discusses the opinion but quotes the
same language quoted by the petitioners cprs Br 32-33
with JA 1120 nlO 48 S.E.C Dkt 780 n.10
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The Commission Properly Looked to the FERC as
the Appropriate Regulatory Agency To Resolve
Problems Attributable to the Merged Companys
Control of Transmission Access and Bulk Poweres._

The Commissions decision to look to the expertise of the

FERC for resolution of the problems attributable to control of

transmission access and bulk power is consistent both with this

Courts decisions on the Commissions responsibilities under

PUHCA and with the overall statutory scheme established by

Congress for regulation of the public utility industry

This Court held in Municipal Electric Association of

Massachusetts SEC that the Commissions assessment of

whether an acquisition will result in an undue concentration of

control under Section 10b of PUHCA must take significant

content from federU antitrust policies 413 F.2d at 1057 The

Court recognized in çjyg fayettev.SEC however

that when antitrust problems arise concerning operational aspects

of public utility regulation which are assigned to the FERC

under the FPA the SECs role is circumscribed

the general doctrine requiring an agency to take
account of antitrust considerations does not extend to

case like the one before us where the antitrust
problem arises out of operations of the regulated
company past and projected and the agency here the
SEC has not been given any regulatory jurisdiction
over operations of the company The SEC has no

jurisdiction over operations and stands in different
posture from the Power Commission which
has regulatory jurisdiction over operations

454 F.2d at 955 As the Court explained the SECs jurisdiction

relates to structure rather than directly to operations at

956 Accord japr 481 F.2d at 1105
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the principal thrust of the SEC mandate under concerns

industry structure rather tnan individual companies

operations

Both of this Courts Ciy_f_Lafaette decisions involved

allegations of anticompetitive conduct relating to transmission

facilities and power supply gg 481 F.2d at 1104 454 F.2d at

945 9/ Thus when the SEC identified such operational problems

The respective responsibilities of the SEC and the FERC in

regulating the public utility industry were explained by
Justice Stevens in his concurring opinion in Arcadia Ohio

Ohio Power Co 111 S.Ct 415 1990

Congress enacted PUHCA to prevent financial
abuses among public utility companies and
their affiliates It entrusted the SEC the
agency with tne expertise in financial
transactions and corporate finance with the
task of administering the act The SEC
carries out its duties essentially by

monitoring inter affiliate financial
transactions and elimin ting potential
conflicts of interest Congress enacted the
FPA to regulate the wholesale interstate sale
and distribution of electricity It

entrusted the adrinistration of the FPA to

the FPC and later the FERC as the agency with
the proper technical expertise required to

regulate energy transmission

111 S.Ct at 423 citations omitted

19/ In contrast the anticompetitie concerns raised in

Munigjp lectric Association of Massachusetts SEC
idQL were directly related to corporate and capital
structure and thus found by this Court to implicate SEC

regulatory concerns In tht case group of New England
utilities had sought SEC aproal to acquire all of the
stock of two electric generating companies that were being
formed to build and operate the Maine and Vermont Yankee
nuclear power plants The sponsoring utilities based upon
their stock ownership were entitled to all of the

electricity generated by the plants group of competing
municipal electric utilities objected to the Commissions

continued..
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in its evaluation of the NU/PSMH merger it properly concluded

that the FERC had the principal statutory responsibility as well

as the expertise to resolve these problems Accordingly the

Commission conditioned approval of Mus acquisition of PSNH upon

the issuance by the FERC of final order under Section 203 of

the Federal Power Act ZQJ The Commission expressly noted

however that it retains jurisdiction under Section 20a of

PUHCA 15 U.S.C 79ta to rescind or further condition its

approval of the transaction JA 1124 n.15 48 S.E.C Dkt 784

n.l5

This hardly amounts to an abdication as the petitioners

argue Br 33-34 of the Commissions statutory

responsibilities Indeed this Court in reviewing orders under

PUHCA has accepted the Commissions practice of giving

19/ .continued
approval of the transaction arguing that they were being
excluded from direct access to the low-cost power produced
by the plants and thus placed at competitive disadvantage
to the sponsoring utilities

The Court found in jjjjgal Electrth ssocjat.jon that the

anticompetitive concerns were directly attributable to the
stock acquisition The plans of Yankees tie to the

acquisition of the stock an allocation of power which in the
end absorbs all the power This as we have said is part of

sponsors capital structure 413 F.2d at 1060 Under
these circumstances the Court held that the Commission
should have addressed the municipals concerns and remanded
the case for hearing and reconsideration at 1059
1061

20/ The petitioners suggest Br 11 that the SEC should have

stayed the effectiveness of its order pending final FERC
order There was no need for such stay however since
the NU/PSNH merger is conditioned upon the receipt of all

necessary regulatory approvals
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consideration to regulatory action by other governmental bodies

in assessing whether PUHCA requirements are satisfied

Wisconsins Environmentdi gidelnc.vSEC 882 F.2d 523 526

27 D.C Cir 1989 fl/

In Wisconsins Environmental Decads public utility

holding company sought approval of corporate restructuring

intended to facilitate its diversification into nonutility

businesses The Commisson in determining whether PUHCA

requirements were satisfied gave weight to the state of

Wisconsins legislative judgment regarding diversified

investments by utilities and to regulation by the Wisconsin

authorities Pursuant to state law the Wisconsin Public

21/ See Environmentaljojnc SEC 895 F.2d 1255 1261
9th Cir 1990 accepting SECs consideration of FERC
review of wnoiesale electric rates in connection with SEC
review of anticompetitive considerations pursuant to Section
10bi of PUHCAj See al jjconsin Electric Power Co
Holding Co Act Rd No 24267 37 S.E.C Dkt 387 Dec 18
1986 fl jE land E1ctricS stem Holding Co Act Rel No
22309 24 S.E.C Dkt 298 Dec 1981 Northern States
Power Co 36 S.E.C 1954

A/ The holding company in Wisconsins Environmental Decade was
predominantly intrastate company exempt from many of the

requirements of PUHCA under Section 3al 15 U.S.C
79ca The Commission noted two grounds for according
deference to Wisconsins determination that diversification
by public utilities was beneficial under the statutory
scheme of PUHCA the antidiversification strictures of PUHCA
are not applicable to exempt companies to the same extent as

to registered holding companies and Wisconsin had
imposed safeguards designed to limit the potential for

adverse consequences from diversification 882 F.2d at 526
The first ground for deference is not present in this case
because NU is registered public utility holding company
However the second ground for deference the imposition
of safeguards by another regulatory authority is directly
comparable
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Service Commission had imposed number of conditions on the

acquisition relating to the diversified investments The

Commission had approved the transaction subject to the

conditions noting that it had the power to re-examine the issue

if abuses arose This Court in affirming the Commissions order

in part stated that the petitioners had failed to give any

substantial reason why the SECs watchful deference to the

legislative and administrative judgment of state regulating an

intrastate holding company is not permissible under the Act

882 F.2d at 527 23/

The facts in this case also justify such an approach

especially in view of Congress allocation of responsibility

between the SEC and the FERC in regulating the public utility

industry The Comrissions looking to the FERC for resolution

of the anticompetitive effects attributable to the combined

NU/PSNH systems control over transmission access and surplus

bulk power ensured that the agency most knowledgeable about those

areas would take the lead in designing protections against those

anticompetitive effects

Thus the SEC did not abdicate its responsibility to

consider the anticompetitive impacts of the acquisition as the

petitioners argue Br 33 Rather it determined that the

acquisition would have such effects and then looked to the agency

fl/ The case was remanded to the Commission for further
proceedings with respect to its findings under Section
10c regarding the economies and efficiencies
attributable to the corporate restructuring 882 F.2d at

528
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with the relevant expertise to cure theme The Commissions

decision was consistent with this Courts recognition in its City

of Lfygt decisions of the division of responsibility between

the SEC and the FERC in regulating anticompetitive public utility

practices and with the Courts recognition in jQ1fliflLs

Environmental Decade of the Commissions watchful deference to

other regulatory agencies in making determinations under PUHCA

The Commissions action was based upon responsible

interpretation of PUHCA in an area where the statute does not

give clear direction and thus should be affirmed by this Court

II THE COMMISSION PROPERLY CONSIDERED THE PUBLIC
INTEREST IN HAVING PSNH EMERGE FROM BANKRUPTCY
IN EVALUATING WHETHER THE ACQUISITION SATISFIED
CERTAIN PUHCA REQUIREMENTS

The Commission appropriately took into account the public

interest in having PSNH emerge from bankruptcy in strengthened

condition as one factor in making the determinations required

under PUHCA Sections lObl lOb3 and lOc2 There is

no basis for the petitioners assertion Br 24 25-30 that the

Commission considered the resolution of PSNHs bankruptcy so

important that it overrode these PUHCA requirements in approving

the acquisition Nor is there any basis for the petitioners

assertion Br 27-29 that since PSNH could survive without the

merger the Commissions conclusion that the acquisition would

make PSNH viable again is not supported by substantial

evidence
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With regard to PUHCA Sections 10b 10b and

10c each of which includes public interest component

the Commission noted that it was in the public interest for PSNH

to emerge from bankruptcy In each case however the fact that

the acquisition would result in PSNHs emergence from bankruptcy

was only one of the considerations that led the Commission to

find that the requirement was satisfied The Commission did not

find that the resolution of PSNHs bankruptcy in and of itself

satistied any PUI-ICA requirement applicable to approval of the

acquisition

The Commission in determining that no adverse findings

were required under Section l0bl found that the public

interest was served by bringing prompt end to the PSNH

bankruptcy and by providing PSNH with the management capacity

and financial resources to make it viable again JA 979 47

S.E.C Dkt 1921 The Commission also found however in

connection with the evaluation of interlocking relations and

concentration of control requirea under Section 10b that

the interlocking relationships produced by the acquisition

are needed to integrate PSNH into the NU system the

relationships to NU of the new subsidiaries created by the merger

would be similar to the present relationships among NU and its

subsidiaries and the acquisition would not result in an

undue concentration of economic power in view of the size of the

combined entity in relation to the balance of the New England

electric utility industry and in comparison with other electric
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utility holding companies JA 978-82 47 S.E.C Dkt 1920

24 and discussion in this brief pp 10-12 In addition

the Commission having determined that there would be the

potential for anticompetitive behavior based upon the combined

NU/PSNH systems control of transmission access and bulk power

supplies conditioned its approval upon entry of an order by the

FERC approving the acquisition under the FPA JA 1120 1123-

24 48 S.E.C Dkt 780 78384 and discussion in this brief

JdPX pp 1215 and 2432

Likewise in determining that no adverse findings were

required under Section l0b3 15 U.S.C 79jb3 with

respect to NUs capital structure the Commission did point out

that the merger will benefit PSNH creditors shareholders and

consumers by bringing an end to the bankruptcy fl/

However the Commission in concluding that Section 10b was

satisfied evaluatea the merged companys postacquisition

capital structure See JA 98789 47 S.E.C Dkt 192931

And in its assessment of potential economies and

efficiencies pursuant to Section 10c the Commission found

24/ The petitioners quote only the part of the sentence in which
this phrase appears The entire sentence reads

The Commission concludes that the Plan will
benefit PSNH creditors shareholders and
consumers by bringing an end to the bankruptcy
providing reasonable payments to creditors and
shareholders and providing consumers with the
protection of an agreed limit on post-bankruptcy
rate increases

JA 989 47 S.E.C Dkt 1931
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that public utilitys emergence from bankruptcy reorganization

is benefit that may satisfy Section 10c JA 1128

26 48 S.E.C Dkt 788 n.26 This benefit however did not

constitute the Commissions principal finding on economies and

efficiencies which was based primarily upon savings attributable

to more efficient operation of the combined NU/PSNH system

JA 99597 47 S.E.C Dkt 1937-39 and discussion in this brief

pp 16-18 and infra pp 37-41

The petitioners also contend Br 27-29 that the Commission

found without an adequate basis in the record that the

acquisition was necessary for viable PSNH They argue that

this finding was unwarranted because PSNH emerged from bankruptcy

without the merger But the Commission did not make such

finding In its first opinion and order the Commission

concluded that promptly ending the bankruptcy and providing PSNH

with the resources to make it viable again would be in the

public interest JA 979 47 S.E.C Dkt 1921 In its second

opinion and order the Commission confirmed that although it

could not guarantee the success of PSNH it was satisfied that

the merged PSNH will be in stronger financial position than

standalone PSNH would be JA 1128 n25 48 S.E.C Dkt 788

n.25

25/ Robert Busch NUs Senior Vice President-Finance
testified based on projected financial statements that
stand-alone PSNH would not be as healthy as the merged
company JA 145-51 Evidence in the record shows that the

acquisition would produce various savings to PSNH These

continued

35



Moreover the Commissions conclusions are not inconsistent

with the conclusion of the New Hampshire Public Utilities

Commission as the petitioners claim Br 28 or with that of

the FERC ALT The New Hampshire Public Utilities Commission

believed that there would be risk to the public associated

with Stanth-alone PSNH even though such an entity would be

marginally able to support its capitalization JA 6l6-l9

655 quoted by the Commission at JA 112728 n.25 48 S.E.C Dkt

787-88 n.25 The FERC ALT similarly found that

to maintain weakened PSNH as company which would be marginal

at best and indeed could well end up in bankruptcy again is not

consistent with the public interest JA 1062663 53 FERC at

65211 26/ Thus notwithstanding whether stand-alone PSNH

would be viable the Commission correctly concluded that the

acquisition would create stronger PSNH that poses less risk to

the public interest

25/ .continued
savings not including the savings to NU and others are
estimated at $516 million JA 613 728 and would make the

merged PSNH stronger entity

The petitioners claim Br 28 n.44 that the FERC ALT
misread thc New Hampshire Public Utility Commission
decision This is not so The ALT did not state as the

petitioners imply that the New Hampshire Commission had
found that the stand-alone entity would not be viable
Rather the ALT stated that the New Hampshire Commission had

expressed substantial concern about the validity of the

plan without merger and said that stand alone PSNH
would leave ratepayers at risk JA 1062 53 F.E.R.C at

65211
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III THE COMMISSION PROVIDED REASONED EXPLANATIONS AND
CONCLUSIONS FOR ITS FINDINGS PURSUANT TO SECTION
10c WITH RESPECT TO ECONOMIES AND EFFICIENCIES

The Commission examined the economies and efficiencies

attributable to the merger based on the evidence in the record

and found it probable that the acquisition would result in the

$837 million in savings to the combined NU/PSNH system projected

by NU Thus the petitioners criticism Br 35 of the

findings as to economies and efficiencies under

Section 10c is unfounded

In this regard Section 10c does not require precise

quantification of merger benefits demonstrated potential

for economies and efficiencies is sufficient Environmental

ApttQnEnq_1SEc 895 F.2d 1255 1265 9th Cir 1990 gflgjj.flg

cgoxjpjnxgycpri Holding Co Act Rel No 24073 35 S.E.C

Dkt 1002 1004 Apr 29 1986 AmeriçflElectric Power Co 46

S.E.C 1299 1320 1978 See als SEC Newflgjfldjjçtxj.Q

390 U.S 207 211 1981 economic forecasting calls on

SEC expertise and review of that expert judgment is

necessarily limited one
it rnt.- .-- .. A1 .A4r

SLIW LLiLL1LL1sDsLJn in.gs ncgasctsstg ou1in
Attributable to the Merger Were Based on

Reasoned Analysis and Supported by Evidence
in the Record

The savings projected by NU fell into five general

categories Seabrook operations and maintenance savings fossil

fuel steam unit availability savings energy expense savings

peak load savings and administrative expense and coal purchasing

savings The Commission made findings with respect to each of

37



these potential savings based upon NUs projections and the

evidence in the record 27/

Seabrook OPerations and Maintenance Savings There would be

an estimated savings of $188 million to PSNH and $339 million to

the other Seabrook owners attributable to NUs operation of the

Seabrook nuclear power plant JA 995-96 n.84 47 S.E.C Dkt

1937-IS n-54- Record evidence supports the Commissions finding

with respect to these potential savings which were based on NUs

multiunit nuclear operation expertise jJ This experience

should both lower the cost of operating the Seabrook plant and

reduce PSNHs power generation costs

Fossil There would be

estimated savings of $101 million attributable to improvements in

the operation of PSNHs fossil steam generating units JA 996

n.85 47 S.E.C Dkt 1938 n.85 Record evidence supports the

Commissions finding with respect to this potential saving which

27/ The New Hampshire Public Utilities Commission which

analyzed benefits to PSNH alone and not to the combined

NU/PSNH system agreed with MUs projections of savings for

PSNH finding that MU if allowed to acquire PSNH should be

able to achieve estimated savings of $516 million for PSNH
JA 60213

See JA 22656 testimony of John Opeka MU Executive Vice
President of Engineering and Operations regarding MUs
experience in operating nuclear facilities and its plans for

operating Seabrook JA 728 summary of synergies Since
1986 MU has operated Millstone nuclear plant that is

similar in design to Seabrook JA 231 238
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was based upon NUs experience in operating its fossil steam

generating plants efficiently 9J

There would be estimated savings of

$218 million attributable to decreased energy expenses for the

NU/PSNH system JA 996 n.86 47 S.E.C Dkt 1938 n.86

Record evidence supports the Commissions finding with respect to

these potential savings which was based on NUs assessment of

the combined systems ability to satisfy its load more

effectively thereby reducing energy expenses IQ/ However the

Commission acknowledged that since the facilities of NEPOOL

members are operated as single system these savings will

result in an equivalent increase in energy costs to other members

of NEPOOL Id See JA 804 See discussion of reallocation of

energy expense savings to other NEPOOL members inf pp 42-

44

fl/ JA 262-74 testimony of Opeka on projected availability
of PSNHs fossil steam units under NUs management JA 806
07 PSNHs fossil steam generating plants currently are
operating at availability rates below those of comparable
units in New England NUs fossil steam generating plants
on the other hand operate at availability rates above those
of comparable units JA 262-74 NU expects to improve the
availability rates of PSNHs fossil steam generating units
thereby reducing costs in two ways through
reduction in energy costs for the fossil steam units and

through reduction in the amount of generating capacity
that the combined NU/PSNH system is required to maintain
under the NEPOOL Agreement JA 806-07

JA 185-88 testimony of Frank Sabatino Director of

Intercompany Arrangements for Northeast Utilities Service
Company regarding expenses of combined system JA 728
summary of synergies JA 609-12 New Hampshire Public
Utilities Commission decision
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Peak Load Diversity Savings There would be estimated

savings of $146 million attributable to reduction in the

generiting capacity that the combined NU/PSNH system will be

required to maintain under the NEPOOL Agreement JA 997 n.87 47

S.E.C Dkt 1939 n.87 Record evidence supports the

Commissions finding with respect to these savings which was

based on 1W .assessment that the combined NU/PSNH system will be

required to provide approximately 100 megawatts less capacity to

meet its obligations under the NEPOOL agreement 3.1/ sit

discussion of reallocation of generating.capacity savings to

other NEPOOL members infra pp.
4244

Administrative and General Expense and Coal Purchasing

Savinas Therewould be estimated savings of $124 million

attributable to reduced administrative expenses and $39 million

attributable to more advantageous coal purchases JA 997 88

fl/ JA 184-85 291-93 testimony of Sabatino JA 728

summary of synergies JA 591-612 New Hampshire Public
Utilities Commission Decision iA 802-03 The generating
capacity for which each member of NEPOOL is responsible is
determined on the basis of two components that relate to

peak load one component 70% consisting of the members
peak load during 16-month rolling period and the other

component 30% consisting of the members average monthly
peak load in 12-month period The peak loads of 1W and
PSNH occur at different times of the year -- that of 1W in
the summer due to air-conditioning needs in Connecticut
and that ot PSIII in the winter due to heating needs in New
Hampshire Consequently when 1W and PSNH combine the new
system willhave .a peak load for any 16-month period that is

lower than the sum of the annual peak loads of the separate
systems This will result in reduction of the generating
capacity for which the gombined system will be responsible
under the NEPOOL Agreement iA 18485 29193 testimony of
Sabatino iA 338-40 testimony of Walter Schulteis Vice
President for Power Supply Planning and Research for various
Nil subisidiaries
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47 S.E.C Dkt 3939 n.88 Record evidence supports the

Commissions finding with respect to these savings which was

based upon the consolidation of corporate administrative

functions and the ability of the combined system to obtain volume

discounts that are unavailable to PSNH alone flJ

In sum the Commissions analysis of savings attributable to

the merger was supported by substantial evidence in the record

There is no basis fo tne pctitioners challenge to the

Commissions determinations under Section 10c

The Commission Took into Account the
Petitioners Objections with Respect to

çqu jjon
There is also no merit in the petitioners assertions Br

36-39 that the Commission did not adequately address their

objections to NUs assessment of savings The Commission

specifically addressed the objection that some of the probable

savings were obtainable without the acquisition as well as the

objection that the projected savings would increase costs for

other NEPOOL members

In response to the first objection the Commission found

that several of the savings were in fact new and could not

result except from the Acquisition including reduced costs in

operating Seabrook due to NUs experience with multiunit nuclear

operations and savings in administrative costs and coal

32/ JA 305-09 testimony of John Noyes Vice President for

Regulatory Relations for various NU subsidiaries JA 728

summary of synergies
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purchases 3k 100607 112728.n.25 47 S.E.C Dkt 1948

49 48 S.E.C Dkt 78788 n.25 3.3/ The Commission expressly

rejected the petitioners contention Br 38 that the Seabrook

savings should not be counted because these savings could be

achieved through contractual arrangement between Nil and PSNH

3k 112728 n.25 48 S.E.C Dkt 78788 n.25 In rejecting this

argument the Commission pointed out that without the acquisition

NU would not be subject to the PUHC requirement that affiliated

companies must provide services at cost and thus the savings

would not necessarily occur under contractual arrangement Id 3.41

In response to the second objection the Commission did

acknowledge that certain savings attributable to the merger could

result in reallocations of costs to other NEPOOL members i.e

the reallocation of $218 million due to reduced NU/PSNH energy

expenses and the reallocation of $146 million due to reduced

NU/PSNH cjenerating capacity requirements 3k 1007 47 S.E.C.

Dkt 1949 see also 3k 996 n.86 997 n.87 47 S.E.C Dkt 1938

3.3/ In response to the Commissions determination that the
Seabrook savings would not necessarily be achieved without
the acquisition the petitioners argue Br 38-39 that

savings could accrue to stand-alone PSNH because of the
lessons learned during Nil interim management However
the petitioners do not attempt to quantify the value of
savings that might occur in this way The speculative
possibility of such savings does not detract from the
Commissions finding that Nils projected benefits from the
more efficient operation of the Seabrook plant are
attributable to the acquisition

34/ The FERC also rejected this argument ruling that benefits
were attributable to the merger even if they might be
achieved by other means such as contractual arrangement
FERC Order at 16-17
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n.86 1939 n.87 However those reallocations would be largely

offset by savings due to NUs operation of the Seabrook nuclear

plant which would amount to $318 million for owners of Seabrook

other than NUs operating subsidiaries JA 99596 n.84 47

S.E.C Dkt 1937-38 n.84

In addition the $46 million in reallocations to other

NEPOOL members remaining after the offset must be considered

in light of transaction that is projected to produce $837

million in savings to the NU/PSNH system as well as the benefit

of PSNHs emergence from bankruptcy JA 995 1128 n.26 47

S.E.C Dkt 1937 48 S.E.C Dkt 788 n.26 Moreover the

shifting of costs to other NEPOOL members as result of mergers

is direct consequence of the terms of the NEPOOL Agreement and

was contemplated by the NEPOOL members when they entered into the

Agreement 36/

Since the Commission made findings with regard to the costs

that would be reallocated to other utilities under the terms of

the NEPOOL agreement and the benefits of the acquisition that

35/ The $218 million attributable to energy expense savings and

$146 million attributable to peak load savings that would be

subject to reallocation to other NEPOOL members would be
offset by $318 million in savings to NEPOOL members through
NUs operation of Seabrook

36/ The drafters of the agreement were aware of the possibility
of mergers and took it into account See JA 1067 testimony
of Robert Bigelow Vice President New England Electric

System and NEPOOL founder It was recognized that

mergers could happen in the future and we spelled out the

ground rules and recognized that that would happen when it

happened And the people who didnt like it got something
else for it
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outweigh these costs there is no basis for the petitioners

claim that the Commission failed adequately to address costs

shifted to other NEPOOL members flJ

IV THE PETITIONERS REMAINING ARGUMENTS ARE WITHOUT
MERIT

The Commission Addressed HGEs Complaint
That the Acquisition Would Result in an

om lic at ed ructu re

HGE argued before the Commission that the existence of

three NU operating subsidiaries that provide electric service in

Massachusetts constituted an unduly complicated corporate

structure 38/ HGE urged the Commission either to reject the

acquisition or to order restructuring of the Massachusetts

subsidiaries The Commission denied HGEs requests on the

grounds that the acquisition would neither create undue

complication in the MU system nor have any effect on the existing

corporate structure of NUs operations in Massachusetts JA

112627 48 S.E.C Dkt 78687

The Commissions decision in this regard was correct The

acquisition of PSNH by NU was complex transaction requiring

fl/ The petitioners argument Br 20 nn.29 30 that savings
due to the acquisition would be swamped by the societal
costs of lessened competition is also unfounded In making
this argument the petitioners appear to have assumed that
the acquisition would not be conditioned to decrease

.4444 -C4..4 fl-.. ...- 4.-t 44.4.-..LLWL.L rlLJwevcr LILC a..usss_sc-.n

approved by the Commission is conditioned on approval by the

FERC which has imposed extensive measures specifically
directed at mitigating potential anticompetitive effects

HGE competes directly with an MU operating company in

providing retail electricity to businesses in Holyoke
Massachusetts Br
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consideration of numerous PUHCk provisions There was no need

for the Con mission to consider the questions raised by HGE about

NUs Massachusetts operations which have existed in this form

since 1967 in this proceeding As the petitioners acknowledge

Br 43 n.67 this issue could be dealt with in another

proceeding In approving the acquisition the Commission has

not taken any action that would affect such future

determination 32/

The Commissions Conclusion that the
Securities To Be Issued in Connection with
the Acquisition Were Reasonably Adapted
to NUs Earina Power Was Sound

The Commission based its findings with respect to earning

capacity upon its assessment of lws existing financial condition

and projected financial data through 1996 for P51W and North

Atlantic the two principal new operating subsidiaries being

added to the NU holding company system JA 97475 98486

47 S.E.C Dkt 1916-17 1926-28 jQ/ The evidence considered

32/ The petitioners argument Br 4243 that the acquisition
could be detrimental to simplification of lws Massachusetts
corporate structure in the future is unfounded They claim
that lws need for income from its subsidiaries to pay down
debt incurred as result of .the acquisition could preclude
the Commission from ordering consolidation or divestiture
But it is unlikely that 140 will need incàme from its other
subsidiaries to pay down the debt incurred for the

acquisition of PSNH in view of the 5.5% annualrate
increases guaranteed Nil by the New Hampshire legislature and
the New Hampshire Public Service Commission Furthermore
the petitioners have made no showing of how need for

income if it did exist could interfere with consolidation

or divestiture of lws Massachusetts sulsidiaries

fl/ Earning capacity waS examined both in connection with the
Commission evaluation under Section 7d of whether

continued..
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by the Commission included NU and PSNHVs current financial

statements and projected income statements balance sheets and

cash flow for PSNH and North Atlantic through 1996 Thus it

is not true as the petitioners assert Br 44 that the

Commission failed to analyze the data needed to support its

findings on earning capacity

The Commission found that the projected return on investment

for NU appeared to be reasonable and represented an appropriate

risk to NUs investors and the public JA 986 47 S.E.C Dkt

1928 In making its findings the Commission relied in large

part upon the seven annual 5.5 per cent rate increases approved

by New Hampshire authorities See JA 975 47 S..E.C Dkt 1917 flJ

The Commission concluded that the rate increases when coupled

with the existing financial health of the NU system would

jQJ .continued
security is reasonably adapted to the earning power of the
declarant and under Section 10b of whether the
consideration for the securities acquired is reasonable in

light of the earning capacity of the utility assets

underlying the securities to be acquired

41/ JA 750-57 NU balance sheets and income statements per
books and pro forma as of June 30 1990 JA 125-5l 152
80 Busch testimony with attached projected income
statements balance sheets and cash flow for PSNH and North
Atlantic through 1996

4/ The rate increases were considered so important to the
financial health ot the combined system that the Commission
reserved jurisdiction for further consideration in the event
the rate agreement between NU and the New Hampshire
authorities did not go into effect See JA 1016 47 S.E.C
Dkt 1958 The Commission also noted in its opinion that
the New Hampshire Public Utilities Commission had considered
the financing needed to consummate the acquisition and their
effect on PSNHs financial structure JA 973 47 S.E.C
Dkt 1915
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provide sufficient earnings for the combined system to satisfy

its obligations arising from the acquisition0 ni

ce $qtJiaxnntad

There was no reason for the Commission to hold an

evidentiary hearing in this case The Commission gave all

parties the opportunity to submit whatever evidence and testimony

they deemed appropriate including testimony submitted in the

parallel proceeding before the FERC The petitioners took

advantage of this opportunity and submitted large volume of

evidence including extensive testimony that was also submitted

to the FERC 44/ The Commission after having examined the

evidence in the record determined that there was no purpose to

be served by hearing As the Commission pointed out it is

not required to hold hearing if the issues before it would

4/ Contrary to the petitioners assertion Br 44 the
Commission did take into account the effect of the
acquisition on NUs debt structure The Commission
evaluated the debt structure of the combined NU/PSNH system
in its consideration of Section 7dl 11 U.S.C 79

gd which prohibits approval of the issuance and sale
of security that is not reasonably adapted to the
security structure of the declarant and other companies in

the same holding company system JA 971-74 47 S.E.C Dkt
1913-16 The Commission noted that the pro forma
consolidated capital structure of NU and PSNH showed ratio
of equity to total capital of approximately 28% at the time
of the acquisition and 33% two years thereafter JA 973 and
n.49 47 S.E.C Dkt 1915 and n.49 See JA 189 While the
Commission generally requires an equity to total
capitalization ratio of not less than 30% it approved the
acquisition because of tne need to resolve the bankruptcy
proceedings in an efficient and expeditious manner and the

projected increase to ratio exceeding 30% within two

years JA 974 47 S.E.C Dkt 1916

j4j The material submitted by the petitioners for the record
totalled well over 3000 pages
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not be further developed in hearing JA 1012 47 S.E.C Dkt

1954 citation omitted

Significantly the petitioners do not identify with

specificity any issue that would have been further developed in

hearing 45/ This is not surprising since the issues at stake do

not involve unresolved factual questions but rather the

conclusions that the Commission is entitled to draw from the

facts 45/

45/ The petitioners claim Br 46-47 that eight errors appear
to flow from the absence of an evidentiary record citing

brief submitted to the Commission by one of the
petitioners But the eight errors that the petitioners
allege turn out to be no more than variations of two
familiar issues with regard to which copious evidence was
submitted and which the Commission did address -- the
Commissions alleged failure to consider anticompetitive
effects and the Commissions alleged mistakes with regard to
economies and efficiencies See JA 101722

These issues are

whether the Commission properly looked to the FERC for
resolution of the anticompetitive problems caused by

the NU/PSNH merger

whether the Commission properly concluded that the

savings due to NUs operation of Seabrook should be
considered an economy attributable to the merger
despite the petitioners claim that these savings could
also be achieved by contract

whether the Commission properly concluded that the $318
million in Seabrook savings to utilities other than
PSNH could be deemed to offset all but $46 million of

the costs to other utilities

whether the Commission properly concluded that the

projected savings of $837 million due to the

acquisition outweighed the remaining costs of $46
million to other utilities

whether the Commission properly rejected HGEs request
continued..
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The CommissioxYs determination that no hearing was warranted

is consistent with

SEC 516 F.2d at 715 in which this Court held that

hearing is necessary only if party can show that the resolution

of the issue requires hearing and that the denial of hearing

was an abuse of discretion See also Wisconsins Environmental

flIngv.SEC upa 882 F.2d at 526 hearing is

required only to settle genuine issue of material fact

yfflQntDeartmLt_of Pub Service FeglEnerRggjatgy

Conmission 817 F.2d 127 140 DCC Cir 1987 absent showing

of an abuse of discretion court will defer to an agencys

determination that controversy raises no issue requiring

hearing The record betore the Commission was adequate to

resolve the issues raised by the petitioners Thus the

Commission did not abuse its discretion when it denied the

petitioners requests for hearing

46/ .continued
that it order restructuring of NIls Massachusetts
subsidiaries when the situation would have no effect

upon and would not be affected by the acquisition and

whether the Commission properly concluded that the
securities issued in connection with the acquisition
were reasonably adapted to NU/PSNHs earning power
based upon projected earnings of PSNH and North
Atlantic the 5.5 percent annual rate increases and
Mus existing financial health

Cl



CONCLUS ION

For the foregoing reasons the opinions and orders of the

Securities and Exchange Commission dated December 21 1990 and

March 15 1991 should be affirmed

Respectfully submitted

JAMES DOTY
General Counsel

KATHARINE GRESHAM
Assistant General Counsel

LESLIE SMITH
Special Counsel

CHRISTOPHER PAIK
Of Counsel Attorney

PAUL GONSON
Solicitor Securities and Exchange Commission

Washington D.C 20549

October 1991
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TM Nnhy tsr eatS of 1St rg cosrp

1lentMe osban of holding apr
Public-utility holding companies Ut

subsidiary comparues ar effected
tional public Interest in that sac othe

things their securities ire tdely mesteted

and distributed by means of the malls end In

stnamentalltles of Interstate commerce erd are

sold to large number of Investors In different

States their service isa constnrton and

other contracts and srnngementa are often

made and performed by means of the malls end

tnstnimentalities of interstate coasmcrc
their subsidiary public-nUll ccnspsnl to

sell and transport gas end electric en

the use of means and Initnirnental tIes Ir ten
state commerce their practices In respect of

and control ever subsidiary companies often

materlaJy affect the Interstate commerce In

which those companies engage their arc vi-

ties extending over man States are no suscep
tible of effective control by any State end make
difficult If not Impossible effective State rent

latlon of public-utility iompanles

Protection of Inreston aS trlgtnsta of coreumen

Vpon the basis of farcs disclosed by the re

ports of the Federal Trade Commissic made
pursuant to Res 83 SeventIeth Congress
first session the nporu of the Corn Ircee on
fliergy and Commerce Ii use of Rep rents

tives made pursuant to ttes St Se er

second Congress first session end Res
572 Seventy-second Congress sror srcsion
arid otherwise disclosed end ascertained

declared that the nations public Interest ti

Interest of Investors Ut the securit ci of holding

companies and their subsidiary companies and
affiliates and the interest of consumers oi let

the energy sr-id natural ard menufec us-ed gas
are or may be adversely effected

when such Investors car ot tath the

Information necessary to apprsire fle flnsn

cia posItion or canting power ti-c Issuers
because of the abscnce urdfo standard

aounts when such securtles en Issued

without the approval or conse of the States

having jurisdiction over subsidiary public util

Ity companies when such securules ax issued

upon the basis of fictitious or unso tr asset

values having no fair relat4on it the sums in
vested In or the earning capacity of the rot
cities and upon the oasis ox pa orot Its

from Intercompany transactions ot In LiUci

patlon of excessive revenues from suImd en
public-utility companies when suc-s urieD
are issued by subsidiary public utility com
pany under circumstances which subject such

company to the burden of supporting an ocer

capitalized structure and tend to preven vol

u.ntary rate reductions

when subsidiary public utility companies

are subjected to excessive charges for serv

ices construction work equipment and mate

rials or enter Into transactions In which evils

result from an absence of arms-length bar

gaining or from restraint of free and mdc
pendent compefltlon when service manage

ment construction and other contracts In

volve the allocation of charges among subsidi

ary public-utility companies In different

States so as to present problems of regulation

which cannot be dealt with effectively by the

States
31 when control of subsidiary public-utilIty

companies affects the accounting practices

and rate dividend and other policies of such
companies so as to complicate and obstruct

State regulation of such companies or when
control of such companies Is exerted through
disproportionately small investment

when the growth and extension of hold

Ing companies bean no relation to economy
of management and operation or the tntea
tion end coordination of related operating

properties or

when In any oUter respect there Is lack

of economy of management and operation of

public utlllt companies or lack of efficiency

and adequacy of service rendered by such
companies or lack of effective public regula
tion or lack of economies in the raising of

capital

Iv Decisrsti
i-i

of policy of ebs$er

flit abuses of the character above enumer
ated become persistent and wide-spread the

holding company becomes an agency which
unless regulated is Injurious to Investors con
sumers sad the general public and it Is de-

ciarec to ne the policy of this chapter hi ac
cordance with which policy all the provisions of

this chapter shall be interpreted to meet the

problcms and eliminate the evils as enumerated
In this sectIon connected with public-utility

holding companies which are engaged In inter

state commerce or in activities which directly

affect burden Interstate commerte and for

the purpose of effectuating such policy to

compel the simplification of public-utility hold

big-company systems and the elimination

therefom of properties detrimental to the

proper functIoning of such systems and to pro
vide as soon as practicable for the elimination

ubltc-uIllty holding companies except s.s

otherwise exreaiy provided In this chapter

Aug 26 lflS cli $87 bile 49 Stat- $03
Mar 25 1980 IL Rn 549J
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Section 7d of the PUHCA 15 U.SC 79gM

Costdltlons hatlitg pealssloe of mecuveis

If the requirements of subsections and
of this section are satisfied the Cornrntnlon
shall permit declaration regarding the IssUe

or sale of security to become effective unless

the Commission finds that
the security is not reasonably adapted to

the security structure of the declarant and
other companies In the same holding-compa

ny system
the security not reasonably adapted to

the earning power of the declarant

financIng by the Issue and sale of the

particular security Is not necessary or appro
priate to the economical and efficient oper
ation of business in which the applicant

lawfully is engaged or has an Interest

the fees commissions or other remu
neration to whomsoever paid directly or in
directly In connection with the Issue sale or

distribution of the security are not reasona

ble
in the ease of security that Is guaran

ty of or assumption of liability on security

of another company the circumstances are

such as to constitute the making of such

guaranty or the assumption of such liability

an Improper risk for the declarant or

the terms and conditions of the Issue or

sale of the security are detrimental to the

public interest or the Interest of Investors or

consumers
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Sections 10b aid ito PJVCA lb SC 79jb end Cc

Cedk etia oppronl

If the action of this

section ste at ii et the Comnaission shall tp
prove the to lUon wiless the Commission

finds thit
ii such seqws Lion will tend wwtrds meet-

locking relations or the tonCefltTtOii of con
trol of the u41fl or ipanies of kind Or

to an via detrimental to the public thttr

ft or the It st of tnvestars or consun%CTE

in we he inquisition of securities or

utility wets the oonjlderstlon including all

fees commissions and other nmunerttion to

thomsoe pale to be ven directly or mdi
netly In nnecubn with such ecaulsitlon Is

Dot renonable or does not best fair relation

to the sums Invested in or the earning espac

fly of the utility assets to be acquired or the

utility wets urderlying the iecufltles to be

ac4uired or

such scquIltion will unduly complicate

the espital sure of the bo1dlngcomPWY

system of the pplieant or will be detrimental

to th pu It interest or the interest of hives

ton or consum rs or the proper functioning

of such bolding-campeny system

The Commission may condition Its approval of

the acquisition of securities of another compa
ny upon tat offer to psi-chue such of

the other securities of the company whose secu

rity Is to be s-np ed is the Commission may
find necessary or pproprlste in the public In

terest or for th protection of investors or con
sumers

Cesditlon Snlstg approval

Wotwlthstandlng the provisions of subsection

of this section the Commission shall not ap
prove

an acquisition of seasritles or utility

auet or of any other Interest which is tin

lawful tinder the provisions of section tPh of

this title or is oetnmentai to the carrying out

of the provisions of section 79k of this title

or

the secuisition of securities or utility

wets of public-utility or holding company
unless the Commission finds that such acqui
sition will sen the public interest by tending

towards the economical and efficient develop

ment of an interat.ed public-utility system
This psnph shall not apply to the suisi
Von of securities or utility wets of public-

utility company openting exclusively outside

the United States
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Setuun 1b of the PtJliua 15 USC 79kb

Umirations on orradoin of bind company

sygtan

It shall be the the is tson as

soon as prac icable aJer Jan 38
Li To require by order nd op

portunity for hearing Us sri- registered

holding company srd each si ary compa
ny thereof shall take such artlor ss the Com
mission shall find asa ills the oper
ations of the holds -conp sy yr of

which such company is part to single tine-

grated pubbc-utllity sys -n ard to such

other businesse as are ab in dental

or economically necessar ppr priate to

the operatwns of such nte atel blic-utili

ty system Ptvnded hr tr the Com
mission shall permit registere holding com
pany to continue to coitrol one in re addi

tional integnted puric ti neyns if

alter notice and opportuni herring it

finds that
Es.rh of ci- additional systems

cannot be ope ed as an independent

system lthou hc Iris nbstar ial

economies whic car is ed the re
tention of control by suc ding compary
of such system

All of sucs ad itio sen are lo

cated in oie State in sing States oi

in contigu us fore corn ry ar

The cortirued bira tor such

systems undrr the su holding

company is not so istrg cos de.ing the

state of the art trio ne area or gior ai

fected as to impa the rlwtage of local

bed managetnen ffcic -petio or

the effectiveness of regula icr

The Commission my perni casombly

incidental or onow its Is recessary or ap

propriate to the operations or or more in

sea-rated public-utility systems the retention

of an interest in any business other ti-an the

business of public-utility company as such

which the Commission shah find necessary or

appropriate In the public interest or for the

protection of investor consumers ard not

detrimental to the proper functioning of such

system or systems

To require by order after notice and op
portunity for hearing that each registered

holding company and each subsidiary compa
ny thereof shill take such steps as the Com
mission shall find necessary to ensure that

the corporate structure or continued exist

ence of any company in the holding-company

system does not unduly or unnecessarily corn

pilate the structure or unfairly or inequita

bly distribute voting power among security

holders of such holding-company system In

carrying out the provisions of this paragraph
the Commission shall require each registered

holding company and any company in the

same holding-company system with such

holding compan to take such action as the

Commission shall find necessary in order that

such holding company shall cease to be

holding company with respect to each of Its

subsidiary companies which Itself has sub
sidiary company which Is holding company
Except for the purpose of fairly and equita

bly distributing voting power among the secu

rity holders of such company nothing in this

paragraph shall authorize the Commission to

require any change in the corporate structure

or existence of any company which Is not

holding company or of any company whose

principal business is that of public-utility

company

The Commission may by order revoke or

modify any order previously made under this

subsection If alter notice and opportunity for

bearing ft finds that the conditions upon

which the order was predicated do not exist

Any order made under this subsection shall be

subject to judicial reviet as provided in section

ISa of this title-
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Section 20a of the PUHCA 15 ILS.C 79ta

lit Rules repalatloes and orders

Authority of Comnission to stake

The Commission shall have authority from
Mine to time to male Issue amend and rescind
much rules arid regulations and such orders as it

may deem necessary or appropriate to carry out

the provisions of this chapter Including rules
and regulations defining accounting technical

and trade terms used In this chapter Among
other things the Commission shall have au
thority for the purposes of this chapter to pre
scribe the form or forms In which Information

required In any statement declaration applies-

Man report or other document filed with the

C03mnlsson shall be set forth the Items or de
tails to be shown In balance sheets profit and

loss statements and surplus aocounts the

manner In which the cost of all assets when
ever determinable shall be shown in regard to

such statements declarations applications re

ports and other documents filed with the Com
mission or accounts required to be kept by the

rules regulations or orders of the Commission

and the methods to be followed in the keeping

of accounts and cost-aecounting procedures and

the preparation of reports in the segregation

and allocation of costs in the determination of

liabilities In the determination of depreciation

and depletion in the differentiation of recur

ring and nonrecurring income In the differen

tiation of investment and operating income

and in the keeping or prepa.ratlon where the

Commission deems It necessary or appropriate
of separate or consolidated balance sheets or

profit and loss statements for any companies in

the same holding-company system

5-A



SecUon 24a of the PUH lb St 79xa

tz Carl revfrw el wtn

Any person or pary aggrieved by an order

Issued by the Commissi on under this thapter
may obtain reviex of auth order in the United
States court of appeals within any circuit

wherein such patio nides or has his principal

place of business or in the United States Court
of Appeals for the District of Columbia by
filing in suet court within sixty days after the

entry of such order written petition praying

that the order of the CommlMion be modified

or set aside in whole or in part copy of such

petition shall ot fonawish transnutsed by the
clerk of the court to any member of the Corn
mission or any officer thereof designated by
the Commission for that purpose and there

upon the Commission shall file in the court the

record upon which the order complained of was

entered as provided in section 2112 of tftie 38
Upon the filing of such petition such court

shall have jurisdiction which upon the filing of

the record shall be exclusive to affirm modify
or set aside such order in whole or in part No
obJection to the order of the Commission shall

be considered by the court unless such objec
tion shall have been urged before the Commis
sion or unless tirv were reasonable rounds
for failure so to do The findings of the Com
mission as to th facts if supported by substan

tial evidence shall be con lusive If application

Is made to the court for leave to adduce addi

tional evidence and It is shown to the satisfac

tion of the court tiat such additional evidence

is material ani that there were reasonable

rounds for failure to adduce such evidence In

the proceeding re the Commission the

court ma order ch additonal evIdence to be

taken before it CommAs on and to be ad

duced upon the hearing ir such manner and

upon such terms and co lit ons as to the court

may seem pr-gr th ..omnlssion may mod
Its findings as to the facts by reason of the ad
ditional evidence so taken and shall file with

the court such mod-tiled or new findings which

If supported by substantial evidence shall be

conclusive said rc -ci nmendation If any for

the rnodf catIon or set tir aside of the original

order Tb judent at decree of the court af

firming modifying or setting aside in whole or

In part any rsci order of the Commission shall

be final subjct to review by the Supreme

Court of the United States upon certiorari or

oertlficatio as proW in sertion 1214 of tile

6-A
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Sale or nehaagv of pkytksl

connections

Whenever the comic or or appliratlon

of any State tori star of on es

gaged In the transmits electric

energy and sitar no cc to State romwds

sion and Ml nUt cIte oppo
tunltN for hearing limit is tic tsar
or appropriate In Ut Ic rest may by

order direct publi ility if the Commission

finds that no undue bar en will be nId upon
such public nUll th to tabltsh phh
gal connection LU an is antS with

the facilities one ore ier persons en
gaged In the transmtalon or talc of electric

energy to sell eneir or tact inge encrgy
with such persons Pr rldrd That be Commits

slon shall have no autho ty Li mapel the en
largement of generating anti such pur

poses nortoes pelsu Ic tfltytosell

or exchange ene-gy when to do cr0 ou3d Spat
Its ability to raid adequate sent to Its cus

tamest The C7onansisslon may p--scribe the

terms and co-iditions of the sri-an uncnt to be

made betwe the flOas- $c ZI 50-it

order including Use appor-t rrmt be

tween them and the car pci-tart on Sm
bursement reascash to an then

ci Tar ponn to reetlon eschsnge of facibtia

dci SIt
ring the 00 usno any war In which

ad 0ta.-s rnenever the
Commlarlor deem Wit that as emergency
exists by raw-i ci sudde Increase In the
demand for electric energy or shortage of
el ti-Ic energy racibties tom the genera
tion or transmits of electrIc energy or of
fuel water for ge-se-a facillues or other
causes the Comnlaslor shall have authority

tier upon motion or upon complaint
wits or wilt out no or nearing or report to re
quire order uch temporary connections of
facilIties and such generation delivery Inter-

clang or transmlaslcn of electric energy as In

Its judgment will best meet the emergency and
sena tba pubiL sot trnt If the parties affected
by such order fail to agree upon the terms of
any arrangement between them In carrying out
such order the CcmmSrsjon sitar bearing held
either before or sitar so order takes effect
ma prescribe by an plemental order such
terria as It finds to be just and reasonable in
cluding the compensation or reimbursement
which should be paid to or by any such party

Tntorsry eaar-r4r dnrlstg eaazgney by per
son without jar diedon of Cenlnlon

During the car tinuance of any emergency re
quiring Immediate action any penon engaged
In the tnn1aoo or asic or clectric energy
and not otherwise subject to the Jurisdiction of

the Commission gray make such temporary
contentions with airy public utility subject to

the jurlsdltlon of the Commission or may con
struct such tea-sporary facilities for the tram
Salon of el-thc energy In Interstate com
meow as may be neoesaary or appropriate to

meet such emergercy and shall not become

subject to the jurisdiction of the Commission

reason of ant temporary connection or tem
porary construction Provided That such tem
porary connection shall be discontinued or such

temporary construction removed or otherwise

dlspoa.eci of upon the termination of such emer
gency Provided frer That upon approval of

the Ccmmiaso permanent connections for

emergency use only may be made hereunder

bansmbelore at elarirk son-gr Is feesigo eseatry

After six months from August fl JUL no
person shall trlt any electric energy from
the United States to foreign country without

first having neeured an order of the Commis
sion authorlaing It to do so The Commission
shall Soc such arc upon application unless

after opoflunity for bearing It finds that the

proposed trenemidoon would Impair the suffi

dancy electric supply wlthtn the United

States wusavi Izupece or tend to Impede the

tordnaJn in the -orbit interest of facilities

subjort to the urtsdltior of the CommissIon
Tb Commission may by Itg order grant such

application in whole or In pv-t with such modi
flcatiov and upon such terms and conditions as

the Commission may find necessary or appro
priate and may from time to time after oppor
tunity for bearing and for good cause shown
make such supplemental orders In the premises

as It may find recasary or appropriate



Section 202 contd

Tflnmimicn or Se et wboinale of electric

energy rtgulatkn

The ownenhip or operation of facilities for

the transmission or sale at wholesale of electric

energy which is generated within State

and transmltteo from the State stress an inter

national boundary and not thereafter transmit
ted into any other State or generated in

foreign oem try and transmitted across an

Internat onal boundary into State and not

thereafter transmitted into any other State
shall not make person public utility sublwt
to regulation as such under other provisions of

this subchapter The State within which any
such facilities are located may regulate any
such transaction insofar sa such State regula

tion does not eonfllct with the exercise of the

Commissions powers under or relating to sub
section of this section

Continuance of service

In order to insure contindty of service to cus

Somers of public utilities the Commission shall

requfre by rule each public utility to
report promptly to the Commission and

any appropriate State regulatory authorities

any anticipated shortage of electric energy or

capacity whid would affect auth utilitys ca
pability of serving tin wholesale customers

submit to the Commission and to any
appropriate State regulatory authority and
Periodically revise contingency plans respect-

shortages of electric energy or capac
ity and

drcumstn which may inult In
auth shortages and

actcxmmcrdate any such shortages or dr
cumstances in manner which shall

CM give doe consideration to the public
health safety and welfare and

provide that all persons served direct
ly or indirectly by such public utility will be
treated witnour undue prejudice or dIasA
vantage

June 10 1920 cIt 85 202 as added Lug 26
1935 cIt 87 tItle fl 213 49 Stat $48 and
amended Lug 1953 CIt 343 67 Stat 461
nov 1978 Pub 145417 title II 306a 92
Stat 141-



Seclion 203 of the FPA 16 LLS.C 824b

fl4b Dispooitloit of pnpeny eoaaolidMlo pur
eMse at sacuitln

Asthotn.tiens

No public utility shall sell lease or otherwise

dispose of the whole of its facilities subject to

the jurSdlctlon of the Commission any part
thereof of value In noses of $50000 or by
any means whatsoever directly or indirectly

merge or consolidate such facilities or any part
thereof with those of any other person or pur
chase acquire or take any security of any
other public utility without first having se
cured an order of the Commission authorising

It to do so Upon application for such approval
the Commission shall give reasonable notice in

writing to the Governor and State commission
of each of the States In which the phycal
property affected or any part thereof is situat

ad and to such other persons as It may deem
advisable Alter notice and opportunity for

bearing If the Commission finds that the pro
posed disposition consolidation acquisition or

control will be consistent with the public inter-

set It shall approve the same

OSen of Cosalssion

The Commission may grant any application
for an order under this section In whole or In

part and upon such terms and conditions as it

finds necessary or appropriate to secure the

maintenance of adequate service and the co
ordination In the public Interest of facilities

subject to the jurisdiction of the Commission

The Commission may from time to time or

good cause shown make such orders supplemen
tal to any order made under this section as It

may find necessary or appropriate

June 10 1920 ch 255 203 as added Aug 20
1935 ch $87 title Ii 213 49 StaL 849
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change -ate charge ciassif ice Ion or service

shall go In effect at the end of such period
but in mae proposed increased rate or

charge the Co caniasi ay cy order require

the thin erted public utility public utilities to

keep accur account in detail of all amounts

received on sot of su Increase specifying

by fans Ii wh so beaif such amounts

are paid ax upon coinp elion of the bearing

and docdon by further order require maci

public utility or pseblic utilities to refott with

Interest to the persona In whose behalf such
amounts were paid such portion of such In

aesaed rate or charges as by Its decision shall

be found not juatif at At any heasing Involving

rate or charge eought to be Increased the
burden of proof to show that the Increased rate

Or trge as -isat sue reasousale shad be upon
th public utility and the Commission shall

ve to the bearing and decIsIon of such ques
Lions preference Ovet other puntions pending
be or it sad decide the asarse as speedily as pos
sible

UI Sate of ssioaaaile adlasiscest classes sad

bIle rzstillty yrsetloni action by CaealSon
satonatie adjustaseat daun defined

Cl No later tsoan years after November
1P78 and usa often than every years

thereat the Commission shall make thor

ough view so inatIe adjustment clauses in

snibdc utLn rate schedules to examine
whether or not each such clause effec

Lively pr ricer Incentives for efficient use of

resources fndudlng economical purchase and
use of fue and electric energy and

CE whether any such clause reflects say
costs othcr than costs which are

sub ect to periodic fluctuations and

di not susceptible to precise determina
tions in rate cases prior to the time such
coats are Incurred

Such review may take place in Individual rate

proceeding-s In generic or other separate pro
ceedings pJcable or or more utilities

No less frequently than every years In

rate proceedings in generic or other separate

proceedings the Commission shall review with

respect to each public utility practices under

any automatic adjustment clauses of such utili

ty te insure efficient use of resources Including
economical purchase and use of fuel and elec

tic energ under such clauses

The Comndsalon may on Its own motion
or upon cr-mplalrn sCar an oppoflunlty for an
evldentiary baring order public utility to

CA modify the terms and provisions of any
automatic adjustment clause or

CE aiaae any practice connection with
the ciauae

If such clause or practice does not result In the
economical purchase and use of fuel electric

energy or otha Items the cost of which Is In
cluded In any rate schedule under an automatic

adjustment clause
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Section 205 contd

As used in this subsection the term auto
matic adjustment clause means provision of

rate schedule which provides for increases or

decreases or both without prior hearing in

rates reflecting increases or decreases or both
In costs incurred by an electric utility Such
term does not include any rate which takes

effect subject to refund and subject to later

determination of the appropriate amount of

such rate

June 10 1920 th 285 3205 as added Aug 26
1935 ch 687 title II 213 49 Stat 151 and

amended Nov 1911 Pub 95-417 title II
II 207a 208 92 StAt $142
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habit or pfennt1tl tic Matement ret

eons for cbartges wing- edflabon of Issues

Whenever tb-c Commission at tee hearing

had upon hs ii uw ar cpu complaint

sits find that any nra thtrge or clustfica

hon demanded oboe we ci tid collected

by any public utint for ax transmission or

sale subject in the junsdl -hon of the Comnis
Mon or tha an mile rag-Lit on practice or

contract affected snot rat bar or

eatlon is unjust unrenonsble unduly discrimi

natory or prefe -entisi in Commission shall

determln the just and new rble rate charge

clint cmtlon nile ngulatao practice or eon
tract to be titers ter owned and in force
and shall fix tl saint dec Az complaint

or notion of the Cominisslo to initiate pro
ceeding under Uts tio sisaL state the

change or changes to be made in the rate

cbae clinilimtion nile reruistlon practice
Sottitct then and th retsuns for

any propcused ihng or changes therein
alter review of any motion or complaint and

annec the Commlnio ral deckie to bold

bearing it shall lx order Cs time and place

of such bearing ax shall specify th Sun to

be tijudicated

MAfsmd dfeedn date prefenntal piecetiiags

ststnnect of isor to dab bat of pratt

nope of refund ot refund wArn In noes of

tisir- kkv I5tiJfl

Whenever the Coennirlo institutes pro
ceeding under liz srtlo Commission
shall establlst refund ctl date In th
case of proceeding Instituted on complaint
the refund effective date shall not be earlier

than the date 60 days after the filing of such

complaint nor later trcan nontits titer the ex
piration of such 60-day lot in the case of

proceeding Instit ted mmlssion on Its

noti the rfund t1 date sisal not

be earlier than the dat 60 day-s after the publi
catlonbytheCommlsal nofr tic fitsinten
tion to Initiate such -weeding lain than
months alter the erpiratlor of sucb 80-day

periot tlpor instltutior receding under
this section th Cinmlsa on sisal give to the
decision of such proceeding same prefer
ence as provided under srtlon 624d of this title

and otherwise act ax ape dl- pieslb no
final decision is rendend by the refund disc

tin date or by the one us on of the i3O-day

period commencing upon Initiation of pro
ceeding pursuant to this racion whichever Is

earlier the remission shall state the reasons

why It has failed to do so and shall state Its

beat estimate as to when It reasonabxy expects

to make such decajon any sceding under

this section the brdc roof It s.ow that

any rate charge classification sale regulation

practice or contract is unjust unreasonable

unduly discriminatory preferential shall be

upon the Commission or th con laln.tL At
the conclusion of any peoceeding under this

section the Comminlor may ord the public

utility to make refurds of any amounts paid

for the period suinequenc to th refund effec

tive date through date finns months after

such refund effective date In of those

which would nave been pal ocr the just and

reasonable rate chary cleatS tion ntis in
ulatlon pr60tme or cont act er sz use Con
mlnlonordentobett re tenedandin

force Pvnded ma II the proceeding is not

concluded within fifteen monhs alter the

refund effect ye date and if the Commission
tenrilnes at the conclusior of the prooee
that the proceeding was no resolved wltcln

fifteen-month period primarily because of dilt

tory behavior by he p..L utility t.e Comnis
Mon may order refunds of any or all amounts

paid for the period subsequen to the refund ef

fective date and prior to the conclusion of the

proceeding The refunds sisal be made with In

terest to those persons who have paid those

rates or charges which are the subject of the

proceeding

ZSIIPA esnlderstlot skifting assist reduetlort In

east elietcie utility esmanlss and ngls
SS bolting esssnf defined

Xotwlthstandir4 subsection of this sec

tion in proceeding commenced under this sec

tion involving two or more electric utility core

panS of registered holding company refunds

which night otherwise be payable un er sub

section of this section shall not be ordered

to the extent that such refunds would result

from any portIon of Commton order that

requIres decease in system production or

uanln1on costs to be palo by one or more of

such electric companies and is based upon

determination that the amount of such de
aease should be paid through an increase In

the costs to be paid by other electric utility

companies of such regIstered boding company
ovded That refunds in whole or in part

may be ordered by th Commission if de cc-

nines that the registered hoMing company
would not experience any reduct on In revenues

which results from an Inability of an electric

utility company of the holding company to re

cover such increase In costs fo the period be
tween the refund fective date and the effec

tive date of the Commissions order Poe pus

poses of this sub-section the terms electric

utility companies and registred holding com
pany shall have the sam .anlngr as provid

ed in the Public Utility biding Company Act

of 1935 as amended USC 79 et seq.l

tavatigatlot attests

The Commission upon Its own mntinn or

upon the request of any state commission

whenever It ten do so without prejudice to the

efficient and proper conduct of Its affairs may
investigate and determine the cost of the pro
duction or transmission of ectric energy by

means of facilities under the jurladlctt of the

Commission in cases where the remission has

no authority to establish -ate go erning the

ale of such energy

June 10 1920 ch 36 5206 as added Aug 26

1135 ch 607 title II 213 49 Stat 662 and

amended Oct 1986 Pub i00-473 52 102

Stat 3299

Soction 206 of the FPA 16 S.C 224o
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