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EXECUTIVE SUMMARY 

STATEMENT OF BRAN'DON BECKER,  DIRECTOR 
I ) M S i O N  OF M A R K E T  REGULATION 

U.S. SECURITIES AND EXCHANGE COMMISSION 
REGARDING THE M A R K E T  2000 R E P O R T  AND 

THE UNLISTED TRADING PRIVILEGES ACT OF 1994 (H.R. 2515) 

H.R. 4535; The Unlisted Trading Privileges Act of 1994 

The Commission believes that H.R. 4535, amending Section 12(f) of the Exchange Act, would 
remove unnecessary regulatory delays that inhibit market competition with respect to unlisted 
trading privileges CUTP"). The exchange application, public notice and Commission approval 
process existing under Section 12(t) have been in place since 1936. H.R. 4535 would eliminate 
theseprocedures, thereby enabling exchanges to extend UTP immediately to most securities that 
are listed on another exchange or traded on Nasdaq. 

Currently, the Commission processes hundreds of exchange applications yearly for extension 
of Lrl'P. Comments on these applications are extremely rare, which seems to indicate that the 
rigid procedures for considering individual applications to extend UTP are no longer 
appropriate. Thus, the Commission supports the Subcommittee's efforts to streamline the 
regulatory process in this area. 

The Commission is aware that some concern may exist regarding immediate UTP in securities 
that are the subject of an initial public offering CIPO"). H.R. 4535 provides a temporary 
2-day delay of UTP in such cases. The bill also requires the Commission to undertake 
rulemaking to determine whether a delay for IPOs is appropriate. The Commission believes 
that this is a balanced and prudent approach and will consider public comments in this complex 
area. 

Market 2000 

Over the past 20 years, our securities markets have changed dramatically in response to 
technological advances, new product developments, and global economic expansion. These 
changes led market participants to raise questions regarding whether the existing regulatory 
framework had kept pace With market developments. In response to these concerns, the 
DiviSion of Market]Regulation undertook the Market 2000 Study. The Report concludes that 
today's equity markets are operating efficiently within the existing regulatory structure. 
Nonetheless, recommendations were formulated to make the markets work better for investors 
and-to make=eonipetitirn;w0rk better for the markets. 

The Comfiais~ion i~ ~wai'e o]' the importance of timely implementation of the recommendations 
of the Report, and already has published for public comment three proposed rules arising from 
the Market 2000 recommendations. Specifically, the Commission has sought public comment 
on proposed rules that would enhance disclosure of payment for order flow practices and related 
issues, require broker-dealers sponsoring automated trading systems to maintain certain records 
and make certain periodic reports to the Commission, and expedite Commission review of SRO 
proposed rule changes in many instances. The Commission staff currently is reviewing the 
comments received concerning these proposed rules. Although the Commission is encouraged 
by the SRO efforts in response to the Report, the Commission looks forward to further 
initiatives by the SROs to implement fully the recommendations. 
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Thank you Chairman Markey and members of the Subcommittee. 

I welcome the opportunity to discuss with you the report, Market 

2000: An Examination of Current Equity Market Developments ("Market 

2000 Report" or "Report"), prepared by the Commission's Division 

of Market Regulation. I The Report, issued this past January, is an 

important part of a continuing dialogue among the Commission, 

investors, broker-dealers, and the markets about how best to ensure 

the most fair, open, and efficient equity markets. In addition, 

I am pleased to have this opportunity to voice the commission's 

support for H.R. 4535, the Unlisted Trading Privileges Act of 1994, 

which also results from this dialogue and the work of members of 

your Subcommittee. The Commission believes that H.R. 4535 would 

remove unnecessary regulatory delays that inhibit market 

competition with respect to unlisted trading privileges. Thus, the 

Commission supports the Subcommittee's efforts to streamline the 

regulatory process in this area. 

Over 20 years ago, the Commission undertook an examination of 

the equity markets similar to the study that led to the Market 2000 

Report. At that time, questions had arisen as to the fairness, 



I f 

2 

competitiveness, and efficiency of the U.S. markets. As a result 

of the Commission's examination, then Chairman William J. Casey 

sent to Congress the first of a series of reports which would 

culminate in the restructuring of the United States equity markets. 

A growing market crisis at that time affected both institutional 

and individual investors: increasing volume could not be 

accommodated; fixed commission rates had caused inefficient 

relationships between market participants and unnecessarily high 

transaction costs; restrictions on access to markets prevented 

competition from working to serve the investor. The Commission 

proposed a vision of how our markets could be enhanced to provide 

a foundation for the future as well as to fulfill a compelling 

public need. This vision was premised on the use of technology to 

link markets and market participants efficiently within a fair 

regulatory framework. The orders placed by large and small 

investors alike would be executed in the best market, with market 

information available to all. Within this system competition would 

drive the evolution of the markets. Where diversity of interests 

impeded progress, the Commission would be authorized to act 

directly. 

This vision was enacted into law in the Securities Acts 

Amendments of 1975 ("1975 Act Amendments"), in which Congress 

directed the Commission to facilitate the development of a 

"national market system". 2 The principles Congress embraced to 

guide the development of this system have served our markets and 

our country well, enhancing a marketplace that by any measure is 
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the fairest and most efficient in the world. The strength of the 

U.S. equity markets is evidence of their effectiveness. Our 

national market system enjoys the benefits of the following 

developments over the past 20 years: 

• Technological advances that have made it possible to 

display, expose, and execute orders in volumes that were 

unheard of even ten years ago. 

• Instantaneous and inexpensive communication among markets 

and participants. 

• Execution of orders at the best bid or offer quoted across 

a spectrum of markets. 

• Resiliency that enables our markets successfully to weather 

crises that would paralyze the financial systems of other 

nations. 

While these developments have generated positive results, the 

evolution of our equity markets and the implementation of the 

nationai market system have posed difficult and vexing questions. 

The dramatic changes of the markets in response to advances in 

technology, new produdt developments, and global economic expansion 

caused many commentators to question whether the regulatory 

structure had kept pace. Concerns about market fragmentation, 

inadequate disclosure of market information and unequal regulation 

were raised. 
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Market 2000 

The Market 2000 Report is an attempt by the Division to review 

these concerns and suggest changes where appropriate. The Division 

took on the task of conducting a comprehensive assessment of the 

state of our equity markets to provide guidance for the continuing 

development of the national market system. Concurrent with the 

study, Congress held a series of hearings in 1993 that raised many 

of the issues covered by the Report. 3 In addition, the U.S. 

General Accounting Office ("GAO") released a report on market 

structure. 4 The information from those hearings and the GA0 Report 

substantially contributed to our understanding of the difficult 

structural issues facing our markets today. With the support of 

your Subcommittee and other members of the Congress we were able 

to produce a comprehensive assessment of the state of our equity 

markets that we hope will provide guidance for the continuing 

5 development of the national market system. 

The response by the securities industry and by the news media 

to the Report attests to the enormous amount of hard work and 

careful analysis by all the many participants in this process of 

review and analysis. 6 We look forward to continuing to work with 

you as we move forward on the implementation of the recommendations 

in the Market 2000 Report. 

The Report makes clear that our markets are not in crisis 

today. By all measures, our system is working well to raise 

capital and provide a wide range of investment opportunities for 

an even wider range of investors. The trading environment that 
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was envisioned by Congress in 1975 has been largely realized. The 

Report reaffirms that the objectives delineated by Congress which 

have conferred so many benefits on our markets remain valid as 

guiding principles for the Commission. 

Nevertheless, the Division found that in several areas the 

markets could work better for investors and competition could work 

better for the markets. The Division formulated specific 

recommendations for action in these areas. While the 

recommendations are incremental, some address highly contentious 

issues. In many instances, there are no clear answers, but there 

are several equally viable or plausible alternatives. In those 

cases, the Division has offered recommendations which it believes 

are most appropriate, based on its experience and accumulated 

knowledge. 

Protecting investors while maintaining a fair field for 

competition is the touchstone of the RePOrt's recommendations. To 

achieve this end, Market 2000 identified three broad themes. 

First, arrangements between customers and broker-dealers should be 

as clear as possib!e. 7 Second, markets should have as much 

information about supply and demand as is consistent with customer 

interests. 8 Third, competition and innovation in the provision of 

trading services should be encouraged. 9 The Market 2000 Report 

recommends specific action in each of these areas. 

The importance of the first goal, clear arrangements between 

broker-dealers and customers, is self-evident. Investors' 

decisions to participate in the equity markets are critical to the 
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success of the economy and our national well-being. The decision 

to participate is predicated on the perception, and reality, of 

fairness and integrity. Well-informed customers and fulfilled 

expectations regarding the obligations of brokers toward their 

customers are the essence of fairness and the basis of investor 

confidence. Market 2000 recommends that investors be put first and 

that broker-dealers be reminded of their obligation to provide best 

execution. 

In addition, the Report calls for enhanced disclosure with 

respect to practices such as payment for order flow and soft dollar 

arrangements. I° Because broker-dealers have a comparative 

advantage in monitoring the quality of executions, Market 2000 also 

calls upon broker-dealers that use automatic routing procedures to 

assess market quality on a periodic basis, and for markets and 

market makers in listed securities to offer price improvement. II 

In addition, Market 2000 recommends action to improve order 

handling practices for securities quoted on the National 

Association of Securities Dealers Automated Quotation ("Nasdaq") 

system and to improve the overall quality of the over-the-counter 

("OTC") market.12 

The second theme, the desirability of well-informed markets, 

is premised on the Commission's long-standing belief that 

transparency plays a fundamental role in the fairness and 

efficiency of the secondary markets. The principle of transparency 

is a fundamental aspect of investor protection and efficient 

markets. There are many benefits associated with enhanced market 
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transparency. First, transparency enhances investor protection. 

Second, by encouraging investor participation in the market, 

transparency promotes market liquidity. And third, transparency 

fosters the efficiency of securities markets by facilitating price 

discovery and open competition, thereby counteracting the effects 

of fragmentation. Each of these benefits both promotes and is a 

function of the others. For example, by providing protection for 

investors, transparency encourages greater participation in 

securities markets and, therefore, enhances the liquidity of those 

markets. This increase in liquidity, in turn, increases market 

efficiency. Similarly, by reducing the effects of fragmentation 

and increasing the pricing efficiency of securities markets, 

transparency also promotes the fairness of the markets. Thus, 

timely and comprehensive disclosure of information on quotations, 

trading volume, and trading practices is essential to the market. 

Selective or partial disclosure impairs market pricing mechanisms, 

weakens competition and prevents customers from monitoring the 

quality of their executions. In assessing whether information on 

customer orders should be publicly disclosed, or only available to 

market professionals, Market 2000 advocates giving more information 

to market participants, including investors. 

The high level of transparency in the U.S. markets today can 

be attributed largely to Commission action that resulted in the 

creation of a consolidated quotation system, the consolidated tape, 

and last sale reporting for Nasdaq securities. The Commission has 

ensured that data concerning market transparency is available 
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equally to investors, analysts, and all other participants in the 

U.S. equity markets-so that they may have a complete picture of 

trading activity,_ This has secured the role of the U.S. equity 

markets as the most efficient, liquid, and fair markets in the 

world. To ensure that the U.S. equity markets maintain their 

preeminent position in an increasingly global market place, the 

Report urges continued Commission efforts to enhance transparency 

in all markets. Greater transparency would unite the various 

market segments by enabling market participants to assess overall 

supply and demand. Moreover, greater transparency would promote 

fair competition between markets and preserve an efficient price 

discovery mechanism. 

The Report's recommendations regarding increased transparency 

focus on the stock pricing system, the display of customer orders, 

and after-hours trading. To improve transparency, the Report 

recommends that markets move from the current pricing system for 

stocks to a decimal system. 13 Market 2000 recommends additional 

display and exposure of customer orders and more complete and 

accurate reporting of trades, including after-hours trades and 

trades in U.S. securities nominally executed abroad. 14 In 

addition, Market 2000 recommends that the SROs consider the 

feasibility of an order exposure rule. 15 

The third theme is that competition and innovation should be 

encouraged. Technological advances have changed dramatically the 

way that the securities business is conducted and promise to change 

it further. Market 2000 points out that many of the innovations 



in the markets during the past 20 years have been generated by 

competition. The introduction of new technologies that benefit 

investors has been the result of competition between and among 

markets and market participants. Congress recognized the central 

role of competition when it instructed the Commission to 

facilitate, but not design, the national market system. 

Market 2000 calls for increased oversight of automated trading 

systems and recommends recordkeeping and reporting requirements for 

these systems. 16 The Report recommends that the National 

Association of Securities Dealers ("NASD") assert greater oversight 

over the trading of listed stocks in the over-the-counter market 

to maintain market integrity. 17 Additional recommendations involve 

securities transaction fees, 

rule changes, 19 off -board 

approval of delisting decisions, 

22 System. 

The Commission is aware 

18 Commission review of SRO proposed 

trading restrictions, 20 shareholder 

21 and the Intermarket Trading 

of the importance 

implementation of the recommendations of the Report. 

of timely 

Under the 

leadership of Chairman Levitt, the Commissionalready has initiated 

action on all of the recommendations of Market 2000 that require 

Commission action. The three rulemaking proposals that have been 

initiated cover payment for order flow, automated trading systems, 

and the review process for SRO rule changes. These proposals also 

discussed "soft dollar" and decimal pricing issues. I would like 

to discuss briefly the Commission's efforts in these areas. 

Generally speaking, payment for order flow is a practice 
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whereby market makers or exchange specialists compensate brokerage 

firms for directing customer orders to them for execution. This 

practice has generated much debate and controversy within the 

securities industry regarding the potential benefits and harm to 

public investors. Those market professionals who receive payment 

for order flow confront a potential conflict between the interests 

of the customers they serve and their own interests. This conflict 

raises, in turn, disclosure, best execution, agency and market 

structure issues. 

Last October, the Commission published for public comment a 

proposed rule that would require enhanced disclosure of payment 

for order flow practices on customer confirmations, annual account 

statements, and new accounts. 23 The Commission also sought comment 

on various alternative approaches to payment for order flow, such 

as banning the practice outright, passing-through the payment to 

customers, and adopting a decimal pricing system. In addition, the 

Commission sought comments concerning the extent of payment for 

order flow in goods and services, and whether the proposals would 

lead to an increase~in this type of payment for order flow. 

Opponents of payment for order flow cite several factors that 

make cash payment for order flow inconsistent with market 

principles. They believe the practice compromises the broker's 

legal obligation to obtain best execution of the customer's order, 

distorts competition among markets, and violates the broker's 

fiduciary obligations under common law agency precepts. Supporters 

of payment for order flow argue that the practice provides economic 
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benefits that flow to the customers. They view the payments 

received by firms that route order flow as volume discounts that 

result in substantial savings to these firms. Moreover, supporters 

claim that payment for order flow enhances competition that has 

resulted in reduced execution costs in all markets. The comment 

period on the proposed rule on payment for order flow practices has 

expired. The Division staff is analyzing the 54 comments received. 

The adoption of a decimal pricing system to replace the 

current system based on eighths (12.5 cent increments) not only is 

a part of the payment for order flow debate, but also has been the 

subject of a fair amount of debate in its own right. Adoption of 

a decimal-based system would permit narrower spreads and greater 

flexibility in the pricing of securities. This narrowing of the 

spread might mitigate some of the economic incentive behind payment 

for order flow arrangements. Some commenters favoring decimal 

pricing argue that market makers' willingness to pay for order flow 

indicates that current spreads are too wide. Opponents to 

decimalization argue that costs of conversion to a decimal system 

would far exceed the potential benefits to investors. Market 2000 

recommended that the current system be revised, at a minimum, by 

going to sixteenths (6.25 cent increments). 

The current pricing system dates back to the 1700s and, 

apparently, Spanish currency. The current federal securities laws, 

however, do not dictate what prlcing system the markets should 

employ. It is important that the issues associated with revising 

the pricing of stock be fully explored by all those involved in the 
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The potential costs of converting to 

decimal pricing must be balanced against the benefits of more 

precise pricing. -24-- In addition, it is important to consider the 

effect that a conversion could have on the competitive posture of 

the U.S. equity markets relative to the global stock markets. 

There is likely to be a lively discussion on these issues. 

A separate Commission rulemaking proposal arising from Market 

2000 involves automated trading systems operated by broker- 

dealers. Existing technology has facilitated the development of 

private trading systems that automate the execution of orders based 

on quotations of the system sponsor or its affiliates. Other 

systems have developed that automate both the dissemination or 

collection of quotations, orders, or indications of interest and 

complement transaction execution. To date, the Commission largely 

has regulated these systems as automated broker-dealers. 

Some traditional markets have argued that proprietary trading 

systems compete with them for order flow and therefore should be 

subject to comparable regulation. The Division concluded that its 

experience with these systems and their current level of activity 

do not warrant extensive regulation by the Commission. The Report 

indicated that the regulatory structure contained in a prior 

proposed rule, proposed rule 15c2-i0, that would have subjected 

proprietary trading systems to less substantial requirements than 

those applicable to the SROs but more substantial than those for 

broker-dealers was not appropriate at this time. Market 2000 

highlighted the need to obtain the information necessary for 
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evaluating the operation of these automated trading systems with 

regard to national market system goals, and for monitoring the 

competitive~effects of these systems, among other objectives. 

As a result, the Co mm~issioD published for comment last 

February a prop0sed rule that would require broker-dealers 

sponsoring these systems to maintain participant, volume, and 

transaction records, and to report system activity periodically to 

the Commission. 25 The proposal would cover both proprietary 

trading systems operated by broker-dealers and some automated 

trading systems operated by third market makers. 

The comment period for this proposal has ended. The 

Commission has received six comments on the proposed rule. Five 

of the six comment letters supported the concept of a recordkeeping 

andreporting rule, but recommended that it be amended to address 

specific concerns. For example, commenters argued that the 

recordkeeping requirements of the rule may be overly burdensome, 

and expressed concern about whether the reports required to be 

filed with the Commission would be confidential. The sixth comment 

letter, from the NASD, opposed adoption of the rule, arguing that 

the Commission should reinstate proposed rule 15c2-I0, which it 

withdrew concurrently with the proposal of rule 17a-23. The NASD 

argued that, with respect to systems that merely automate 

traditional market maker functions by a registered broker dealer, 

the rule is overly burdensome. The NASD also argued that, with 

respect to automated trading systems that act as markets, the rule 

should address the competitive concerns of the SROs by imposing 
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requirements more similar to those applicable to SROs. The Division 

currently is reviewing the comment letters and is considering the 

commenters' suggestions. 

Market 2000 also reviewed the role of the Commission in 

guiding the continued development of the U.S. equity markets. The 

Report recommendsimprovements inthe Commission's oversight of the 

SROs. In particular, Chairman Levitt directed the Division to 

review its procedures for processing proposed rule changes by SROs. 

The goal of this review was twofold. First, to reduce the number 

of filings with unresolved issues that had accumulated over the 

years, and, second, to establish a mechanism to accelerate the 

Commission's review of future rule filings without compromising 

investor protection. 

As a result of Chairman Levitt's efforts, old rule filings 

have been dramatically reduced and new procedures have been 

proposed. Specifically, the Commission has published for comment 

amendments to Rule 19b-4 and Form 19b-4, the rule and form that 

set forth the procedures for the filing by the SROs of proposed 

rule changes under the Securities Exchange Act of 1934 ("Exchange 

Act"). The amendments would expand the scope of proposed rule 

changes that may become effective uPon filing pursuant to Section 

19(b) (3) (A) of the Exchange Act. In particular, routine procedural 

and administrative modifications to existing order-entry and 

trading systems and noncontroversial rule proposals would become 

eligible for expedited review. The proposed amendments are 

intended to expedite and streamline the process through which 
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proposed rule changes are filed and become effective. The 

Commission also proposed to amend the rules and forms applicable 

to the annual filing of amendments to registration statements of 

national securities exchanges, securities associations, and reports 

of the Municipal Securities Rulemaking Board, to streamline those 

requirements. 

One recommendation of Market 2000 requires legislative action. 

The Report recommends that transaction fees apply equally to listed 

and Nasdaq securities. Section 31 of the Exchange Act imposes a 

transaction fee on all national securities exchanges, based on a 

fixed percentage of the aggregate dollar value of executed trades. 

The Report recommends that Section 31 be amended to extend 

transaction fees to Nasdaq securities. The House of 

Representatives passed a Commission authorization bill (H.R. 2239) 

that contained a provision for self-funding which included 

extending Section 31 fees to Nasdaq securities. A Commission 

authorization bill has not been considered by the Senate. The 

President's proposed budget for fiscal year 1995 provides for 

Section 31 fees on Nasdaq securities. This bill currently is under 

consideration in theappropriations committees of both the House 

and the Senate. 

As you can see, the Commission has actively pursued prompt 

implementation of the Market 2000 recommendations directly related 

to Commission action. All of the remaining recommendations of the 

Market 2000 Report require action by the SROs. I would like to 

discuss briefly the SROs' efforts and comments concerning the 
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Report's recommendations, along with the Commission's work with the 

SROs to implement the remaining Market 2000 recommendations. 

Upon release of the Report, Chairman Levitt sent letters to 

the SR0s asking for their response to the Division's 

recommendations. Subsequently, your Subcommittee asked the SR0s 

to respond to Market 2000 recommendations. The SROs responded 

favorably on the Division's overall approach and agreed that the 

U.S. markets are working well. The SR0s, however, raised issues 

about a number of the difficult structural proposals and suggested 

that further study was required regarding some of those proposals. 

The SR0s have started to implement a number of the 

recommendations in Market 2000. For example, the NASD has made 

significant progress with respect to recommendations affecting the 

OTC market. The NASD has filed with the Commission proposed rule 

changes concerning the protection of customer limit orders 26 and 

display of 

Commission 

significant 

SelectNet interest to 

believes that efforts 

step in implementing 

non°NASD members. 27 The 

by the NASD represent a 

recommendations concerning 

transparency and limi~t order practices in the 0TC market. The NASD 

also pledged to work with the Commission on the remaining 

recommendations, including recommendations concerning surveillance 

and order handling responsibilities for third market trading. 

In addition, the SROs agreed with several of the 

recommendations in Market 2000 that require specific action or 

rulemaking by the SR0s. These include increased transparency 

through the display of customer limit orders and the display of 
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after-hours and overseas trades, and improvement of market 

executions by assessing market quality on a periodic basis and by 

markets and market makers in listed stocks offering price 

improvement. 

For several of the recommendations, however, the SROs believe 

that additional examination is necessary, or did not comment at 

all. These recommendations concern eliminating the one-eighth 

pricing system, the feasibility of an order exposure rule, off- 

board trading restrictions for after-hours trading, shareholder 

approval of delisting, and extending the ITS/CAES link to all 

listed stocks. 

Cooperation with the SR0s is essential to implementation of 

the Report's recommendations; the Commission intends to continue 

working with the SR0s to resolve any outstanding issues. In this 

regard, the Commission staff has discussed with the SR0s 

implementation of the Market 2000 recommendations. The Commission 

believes that more needs to be done by the SR0s. It expects that 

the non-controversial proposals will be implemented expeditiously 

and hopes that other recommendations will be implemented in a 

timely manner. 

Unlisted Trading Privileqes 

In the release initiating the Market 2000 Study, the Division 

noted that the regulatory process associated with unlisted trading 

privileges ("UTP") could be a potential area for reform. Shortly 

thereafter, members of your Subcommittee began working on draft 
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legislation that would amend Section 12(f) of the Exchange Act 

regarding UTP. H.R. 4535, the Unlisted Trading Privileges Act of 

1994, is the result of your efforts in this area, working with 

market participants and others to streamline the regulation of UTP. 

The Commission supports H.R. 4535, and believes that it will remove 

unnecessary regulatory delays that inhibit market competition. 

As you are aware, Section 12(f) of the Act specifies the 

circumstances under which a national securities exchange may extend 

UTP to a security. Currently, Section 12(f) of the Act requires 

an exchange to apply to the Commission before extending UTP to any 

security. Section 12(f) also requires the Commission to publish 

the application for notice and provide opportunity for hearing. 

If the Commission determines that certain criteria have been met, 

the Commission then issues and publishes an order approving the 

application. H.R. 4535 would remove these procedures. 

The existing exchange application, public notice, and 

Commission approval process for UTP has been in place since 

1936.28 Prior to the enactment of the Exchange Act and Section 12 

thereof, exchanges were free to trade both listed securities and 

securities not listed on any exchange. Thus, exchanges frequently 

extended UTP to securities pursuant to exchange member requests. 

Section 12 of the Act altered this practice by prohibiting an 

exchange from trading a security that was not listed and registered 

on the exchange, subject to the limited exception provided in 

subsection 12(f) . 

Subsection 12(f), as enacted in 1936, allowed an exchange, 
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subject to Commission approval , to extend UTP to securities that 

were listed and registered on another exchange, or to securities 

that were traded OTC for which there was available information 

substantially equivalent to that available for listed securities. 

Prior to 1936, concern had been raised as to whether the markets, 

rather than the issuer, should have authority to determine the 

location in which a security may be bought or sold. The 

restriction on UTP in 0TC securities addressed concerns regarding 

possible public reliance on a misperception that OTC securities 

traded on an exchange were subject to the same registration and 

disclosure requirements placed on exchange-listed securities. 

Certain geographical and telecommunications issues also 

existed during the early years of the Act, which led to concern 

that sufficiently widespread public distribution of, and sufficient 

public trading in, a security should exist in the vicinity of an 

exchange extending UTP to a security. 29 Thus, Section 12(f), as 

enacted in 1936, established the 10-day notice and opportunity for 

hearing provisions for any party with a bona fide interest, 

including the issuer of the security, regarding a UTP application 

filed with the Commission so that the Commission could address 

these issues and concerns on a case-by-case basis with each 

exchange application for the extension of UTP. 

Congress made its most recent revisions to Section 12(f) in 

conjunction with the 1975 Amendments. At that time, Congress chose 

to maintain the exchange application, notice, and Commission 

approval process that had been in place since 1936 regarding an 
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exchange's extension of UTP. In 1975, Congress also added criteria 

for Commission approval of UTP applications, such as consistency 

with the maintenance of fair and orderly markets and the protection 

of investors. Congress also listed particular areas that the 

Commission must consider with respect to any application for the 

extension of UTP to OTC securities. Among these is the progress 

that had been made toward a national market system. In addition, 

the Commission is required to make a finding that the exchange 

making the application does not have any rules in place that would 

unreasonably restrict competition between or among 0TC dealers and 

specialists. 

The Commission processes hundreds of exchange applications 

for the extension of UTP each year. In 1993 alone, the Commission 

processed over 1,600 exchange requests for UTP. Comments regarding 

UTP applications are extremely rare. Indeed, virtually no comments 

have been submitted to the Commission on a UTP application in over 

ten years. This lack of comments seemsto indicate that the rigid 

procedures for considering individual applications to extend UTP 

are no longer appropriate. 

As discussed above, the notice and opportunity for hearing 

requirement has not been substantively changed since 1936, and 

requires the Commission to process each application, ensure that 

notice of the application has been published in the Federal 

Reqister for a minimum of i0 business days, evaluate the 

application, and issuean approval order. Thus, regional exchanges 

must wait until a security has been trading for several weeks 
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before competing with the exchange that lists the security. This 

waiting period, while originally designed to provide a forum for 

public input in the Commission's determination, now has the effect 

of providing the listing exchange with sole trading rights until 

competing exchanges' applications are published and processed. The 

impact of the delay may be particularly significant because the 

initial bar to competition among the markets may influence order- 

entry firms' decisions in long-term order-routing determinations. 

H.R. 4535 would eliminate the application and approval 

process, thereby removing unnecessary regulatory delays and 

enhancing the opportunity for competition among markets. As a 

general matter, H.R. 4535 would authorize immediate UTP in 

exchange listed securities and those traded on Nasdaq. Therefore, 

removal of the regulatory delays that result from the notice and 

opportunity for hearing requirements should serve to further the 

objectives of the Act, particularly with respect to free, open, and 

competitive markets, and generally should serve to streamline the 

regulatory process regarding UTP. 

H.R. 4535, however, provides a temporary exception to 

immediate exchange authority to extend UTP in instances where a 

security is listed on another exchange and is the subject of an 

initial public offering ("IP0"). In these instances, during the 

180-day period following the enactment of this bill, an exchange 

must wait until the third trading day in the security before 

extending UTP to the security. H.R. 4535 requires the Commission 

to undertake rulemaking within 180 days of the enactment of the 

bill to determine whether any delay in trading an IP0 pursuant to 
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UTP should be required. 

The Commission supports this approach to the potentially 

complex issues surrounding multiple market trading of IP0s. 

Several months ago, Commission staff became aware of some market 

participants' concerns that multiple market trading of a security 

while it initially is being offered to the public may hinder 

efficient pricing and distribution of the security. The 

Commission, however, has not received concrete evidence or any 

thorough analysis of the potential harms associated with UTP in 

IP0s. 

Commission staff, led by Chairman Levitt, have worked to forge 

an appropriate approach to this area. The Commission supports the 

approach taken in H.R. 4535. It attempts to balance the interests 

of those who wish to level the competitive playing field and 

streamline the UTP process against those who have expressed concern 

with the effects of the change on the stability of the markets and 

the capital formation process. The Commission believes that, given 

the market uncertainty that is associated with any significant 

change in how and by Whom IP0s are traded, the compromise presented 

in H.R. 4535 is a prudent and balanced approach. 30 

During the 180-day period following the enactment of H.R. 

4535, the Commission will seek public comment from the national 

market centers and participants regarding this topic. In 

particular, the Commission plans to seek comments concerning the 

benefits associated with streamlining the regulatory process and 

enhancing competitive opportunities among market centers with 
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respect to UTP and IP0s, and identification of the negative effects 

that immediate UTP may have on the distribution of these 

securities. Specifically, we will look to the markets to provide 

data on the nature and effect of trading activity in connection 

with IP0 listings. 

For 60 years, the Commission has worked with the Congress and 

the Senate to ensure that equity market regulation protects 

investors, aids capital raising, and keeps pace with the changing 

dynamics of the secondary markets. The Market 2000 Report and H.R. 

4535 are new steps in this process. The recommendations of the 

Market 2000 Report address existing obstacles to investor 

protection and fair competition. H.R. 4535 removes unnecessary 

delays that inhibit competition among markets. The Commission 

looks forward to continuing to work with the Subcommittee in the 

future in our efforts to identify and implement solutions to 

problems and concerns that arise as the U.S. market enters into 

the 21st Century. 

Thank you. 
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