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: ED STATES DISTRICT COURT
UNITED STATES OF AMERICA, : DYSTRICT OF NEW JERSBY

: c:iin. Cage No. 92-347-2

- againast -

an. Nicholas B, Politan,
U s D Jl

MITCHELL, AKTAR,

Defendant.

cc';m.m-r IH DRTERVENTION

Proposed intervemor Sam M. Astar ("Antar®], by and through
his attormeys, Kostelanetz & Pink, and Cole, Schotz, Meisel,
Forman & Leonard, ae and for his Com%laint In Intervention (the
*Complaint®), respectfully alleges a? Eollows:
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1. Sam M. Antar ("Antar") sub%its this Cemplaint in
support of his motion to incervene‘pérsuant to Fed. R, Civ. P.
24 (a), aﬁd to recover monies pursuané to N.J. Digt. Ct, Local
Rule 35(c) and 28 U.S.C. 52042, and in opposition to the motion
of Charles C. Carella, Txusceelnocatve:. to execute on cash
security pursuant to 28 U.8.C. 52044. A Memorandum of Law
setting forth the basls for the interventiou aund the claim tor

relief, together w;tg the Affidavit of Mitchell Antar ("M. Antar

Af£.*), sworn to June 17, 1994, and the Affidavit of Benjamin
Ruszer ("B. Kuszer AfE.*), swommn to &une 29, 1894, are besing
submitted in conjunction with these papers.

2. Sam M, Antar is a citizen of the State of New Jeraef.
havipg a residence at 717 Ocean‘Avenée, West End, New Jersey.

3.  Mitchell Antar is a citize% of the state of New Jersey
and a defendant in the case entitledinn;;gd_ﬂigsgg_!;_uigghall
Antar, Crim, Case No. 92-347-2 (NHP)|

4, Benjumin Kuszer is a cicizgn of the state of New York,
and the p2981dent of NIC Management,.Inc. ("RTG*) .

5. On information and belief, .Charles C. Carella, EBsq.
(*Carella®} ir an attorney admitted to practice before this
Court and is a member of the firm of Carella, Byxnme, Bain,
Gilfillan, Cecchi, Stewart & Olstein, On information and
belief, Mr. Carella has been appointed Trustee/Receiver as part

0603
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of a judgment eatered in this case on %pril 29, 1994, and
docketed May 3, 1994. '

THE EACTS .

6. On or about June 11, 1992, ﬁ%tchell antar, :oéether
with his brothers Bddie and Allen Antar, were arrested and
charged with counts of securities ﬂraup, 15 vU.8.C.. ss7am &
T8EL(a), mail fraud, 18 v. 8.C. §1341, bonspiracy to commit méil
fraud, 18 U.S.C. §371, and coaspiracy to violate the Racxeteer
Influenced and Corrupt Organizations ACt (*RICO"}, 18 u.s.C.
§51962(c) & (4). Mitchell Antar was dubsequently‘remanded into
the custody of the United States Marsuall. | |

‘7. On or about June 24, 1992, d bail hearing was held
befora Magistrate Judge Haneke. The ﬂagxstrate Judge set bail
for Mitchell Antar at $500, 000, secur¢d by property and Cen
parcent cash security (the *Cash Securmty')

8. On or about June 24, 1982, Sam Antar anked Benjamin
Xugzer to help him gecure Mitchell Antar's release frcm custody
by deducting $100,000 from the bank abcount of NTG, executing
.two Cashier's Checks in the amount 025550.000 each (§50,000 for
Mitchell Antar’s bail; §50,000 for Allen hatar's bail), and
making auch-checka;payable to the Cléfk of the New &ersey
District‘Court for use ag. cash securfty. The ﬁoﬁies represented

e Mt partial repayment of loans which Sam.nntar had made to NIG. Mr.

. BUNAND. 0.4

Sran o sa Kuszer complied with the request, and forwvarded the Cashier’s

. EbAGE STAREY
BME. LA I
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Checke to Mitchell and Allen Antar’s Ltcorneya, who then
deposited them with the Clerk of the bourt.

8., Mitchell and Sam Antar agre?d that the monies used tb
secure Mitchell Antar’s relegse were'i loan with respect to
which Mitchell Antar was to have a co@tinuing cbligaticn of
repayment. Mitchell and Sam Antar albo agreed that the monies '
uould be used for the sole purpose ot securing Nitchell Antar's
release f£rom ~ustody.

10. After an eight-week jury tnial H:I.tchell Antar was
convicted en certain counts of securijties and mail fraud,
conspiracy to commit mall fraud, and;con:piracy to violate RICO.
He was sBentenced to fifty ene months finpzisonment- and three
years supervisod release, a conditiod of which vas paymant of a
$3 million order of restitutiom.

11. By motion dated June 1, 19é4. Charles C. Carella,
Truatde/keceiver, moved tor an order} pureuant to 28 U.S.C.
§2044 and N.J. Dist. Ct. Local Rule 35(c)(1). providing for the
turnover of the $50,000 Cash Schricy. Mz, Carella intends to
apply these monies to Mitchell Anta:!s restitution obligations.

BRMW |

13. Proposed intervenor :apaat; and vealleges sach and
every.allegltian contained in Paragr%phs 1-11 of the Complaint
ap if set forth here in fuvll.

13. The propotied intervenor ha? a direct, undivided and

non-contingeat interest in the Cash ?ecurity.

4
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14. ‘The proposed intervenor’'s éntorest in the Cash
Security will be impaired unless he ;s allowed to xntarvene

15. The proposed intervenor is.the only party that can
adequately represent his own interesus in :h;s action.

16. The Trustee/Receiver cannot claim any prejudice fram
Mr. Antar’s interveation in these prqceedings.

17. 1In view of the :ofegoing, Qroposed intervenocr is
entitled to lntarvene pursuaat tovPeé.ln. Civ. P. 2¢(a).

18, Propored {ntervenor repeaté and reallegas each and
every allegation contained in Paragr%phs 1-17 of the Complaint
as if set forth hare in full. '

19. N.J. Dist. Ct. Local Rule 35(c)(1} provides that where
monies deposited to post bond belonggto gomeone other than the
defendant, no lien may be asserted o;er these proceeds for the
purpores securing repayment of a finé or costé levied against
the defepdant. :

20. 28 U.S.C. § 2042 provides that any claimant entitled
to any such mcney may, on petition tp the court and upon notice
to the Unitéd States Attormey and tuhl prxoof of the right

thereto, cbtain an oxder directing ppyment to him. '

21. The monies uged as Cash Sacurity were a loan used for

T S06OTL AL tha sole purposa of allowing M;tcheyl Antar to secure bail. Sam

8 8 \ZSRANR. PA

ooniuaw o1 s Antar never relinquished his intereét over thege funds.
- Al (BT . 3
| ALK, B &1 00)
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22, In view of the foregoing, péoposed incervenbr Sam
antar 18 entitled to a return of the monies used as Cash
Securivy. ' _

nnsRsFORE, proposed intervencr S'r Antar :eépectfully
reguests that an Order be entezed: : |

'(1) granting his motion to inte?vene pursuant to Fed. R.
civ. P. 24(a);: | §

}2)  recognizing proposed ihtervenor's interest in and
zight to the return of the'sso.ooo Cﬁlh Security, together with
applicable interest; .

: (3) denying, with prejudide, the Trustee/Receiver's
moticn to executs on‘Cnsh Security pdrsuaht to 28 U.5.C. §2044;

and

AL, V5
e A1 LW
ey’

% ke Bleat
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(4) granting proposed inteévenor such other, further

or different relief as the Court may deem just and proper.

pated: New York, New York
June 30, 19%4

COLE SCHOTZ, | MEISBL,
FORMAN & LEO

By: @-ﬂ m‘M
ﬁi?ia”ﬁT'Lohané {OK-7791)

A Professicmal Corporation

‘ _ 25 Main Street
Hackenaacr New Jersey 07802-0800
{(201) 489i-3000

-a_nd-

KOSTELANBTZ%& FINK

Mzﬂ et (Doee

edlly le-0023)
230 Park Avenue
New York, New York 10168
{212) 804-8100

Attormeys f6r Proposed Intervenor
Sam M. tar
i
o 1% s, P L
wndraLLg AY LW
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CARL R. WOODWARD. 1l

RICHARD K. MATANLE. Il . PLEASE REPLY TO

DONALD S. BROOKS

OF COUNSEL

via Hand Delivery

Hon. Nicholas H. Politan,
United States District Judge
United States Courthouse and
King Federal Building
Fifth Floor ' '

50 Walnut Street

Newark, New Jersey 07102

Re: SEC vs. Mitchell Antar
Crim. No. 92-347-2

Dear Judge Politan:

The within letter is respectfully submitted in lieu of a more
formal brief in opposition to the motion to intervene of Sam M.
Antar and in further support of the Trustee/Receiver's application
for issuance of a writ of execution and turnover of cash security.

As appears from the papers submitted by Sam M. Antar, no
relief can be afforded him regarding the cash deposit to which the
Trustee/Receiver lays proper and irrefutable claim. Specifically,
defendant Mitchell Antar has executed an affidavit in which he
unequivocally admits that Sam M. Antar "loaned" him the $50,000

cash, and that he (Mitchell) signed an Affidavit of Ownership of
Cash Security.

It is axiomatic that a loan of money, when made, transfers
title to the borrower. As such, we may take Mitchell Antar's
statement of ownership as true when made in June 1992. Mitchell

Antar was the owner of the cash. See Spagnuolo v. Bonnett, 16 N.J.
546, 554 (1955).

023



Hon. Nicholas H. Politan, -
United States District Judge
July 5, 1994

Page Two

Putting aside the utter dearth of .documentation regarding the
various loans asserted in the application to intervene, no document
could be produced which would show any retention of a lien or
security interest in the $50,000 cash: None can be created in cash

in the custody, possession and control of a third-party (here the’

clerk of the court) and none can be devised to create a paramount

right to the funds beyond that of the United States and the
Trustee/Receiver.

The application of Sam M. Antar to interevene, in this
proceeding is at best untimely and disingenuous. It defies all
semblance of logic to believe that he and his son were so ill-
advised and incapable of taking any action (in the two years since
delivery of the cash to the clerk of the court) to even attempt to
correct the record (assuming, arquendo, that the record of
ownership could have been amended - we submit it could not have
been changed in light of the loan transaction now sworn to). See
7/5/94 Declaration of A. Richard Ross at Paragraphs 4-6. Only when

faced with the Trustee/Receiver's June 1, 1994 application for

turnover to partially satisfy restitution (and after specific
discussion with Sam M. Antar's counsel regarding Mitchell Antar's

restitution) does Sam M. Antar surface to assert his claim to these
funds. '

But query: Would a bank or other lender be afforded any
greater right to these funds than the United States or the
Trustee/Receiver? We submit not, as supported by U.S. v. Higgins,
987 F.2d 543, 546 fn. 3 (8th Cir. 1993): Sam M. Antar has not,
indeed cannot demonstrate a legally established superior claim to
the cash security. The facts of this case, moreover, are entirely

sufficient and undisputed to merit immediate turnover to the
Trustee/Receiver.

Respectfully submitted,

b T [Bpe

A. RICHARD ROSS
[ARR-1798]

ARR: jrp

cc: David Kohan, Esq. (via fax)
Paul A. Weissman, AUSA (via fax)
Susan Steele, AUSA (via fax)
Kathryn Keneally, (via fax)
Marvin Gersten, (via fax)
Richard E. Simpson, (via fax)

CARELLA, BYRNE, BAIN, GILFILLAN, CECCHi, STEWART & OLSTEIN

A PROFESSIONAL CORPORATION
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY- -

UNITED STATES OF AMERICA, -

- against -

‘ea ®e on oo 34

Crim. Case No. 92-347-2

Hon. Nicholas H. Politan,

MITCHELL ANTAR,
R . “ . Lo N v.‘UA.‘S’AD:VDI J', .

AFFIDAVIT OF

Defendante, .
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STATE OF NEW YORK ) . L 7*, M :_'" : ',
COUNTY OF NEW YORK ) . i;i" -
SAM M, ANTAR, being duly sworn,_deposes and says:

1. I am a citizen.of the State of New Jersey..:{ﬁ 
-reSpectfully submit this affidavit in support of my motion to
Lntervene pursuant to Fed. R. Civ. P. 24(a), and to recover |
monies pursuant to N.J. Dist., Ct. Local Rule 35(c) and 28 U s C.
§2042, and in opposition to. the motion of Charles C. Carella,
Trustee/Receiver (the "Receiver"), to execute on cash security
pursuant?to 28 U.S.C. 52044. . The statements contalned 1n thzs
affldav;t are based on my personal knowledge. |

2. I am the father ol uitchell Antar and Allen Antar.
My sons were arrested in connection with an- Lndlctment brought in
this Court. At the time of their arrest, their attorneys asked
if I could provide assets to be used as bail toiobtaxn tneir
releagse pending trial. I agreed to do whatever 1 con;d‘to.help
ny sons. I |

3. 1 made available my interest in certain real

030



APR B7 'S5 ©9:06AM CARELLA BYRNE ' . P.3

property in Deal, New Jersey, to be used as security for their
pail. I whs told that this :eal p:ope:ty'weé not sufficient, and
that additional amounts needed to be posted for each of my sons.

é. The source of funds most readily available to me
at that time was in the form of a loan owed to me by a company
called NTG Management, Inc. ("NTG"). My son-in-lew, Benjamin
Kuszer, is the president of NTG, and I knew that he would :epay
this loan to me at my request to respond to this family
emergency. I instructed Ben Kuszer to _take $100,000 owed to mJ
by NTG and to make it available to my sons' attorneys Eor the

 purpose of securing their release on bhail. I understand that

$50,000 wee applied to Mitchell's bail, and the balance was
appliedvto Allen's bail. | |

S. I considered these funds to be mine at all times. .
The funds were owed to me bf NTG, and I directed that the funds
be used sp?citically and solely to secure my sons' release on
bail. I did not lend_these funds to either of my sons. Rather,
it was alwpys ny understanding that this money was mine.

6. I understand that my son Mitchell has stated that
he understood that the money that was posted in connection with
nis bail was a loan from me. Perhaps he believed this because he
felt that he had an obligation to repay this money tome. I
never thought the Mitchell owed me enythinq, however. I trusted
that my son would not violate his bail obligations, and I alweys ;'
believed that this money would be returned to me by the Court..: :

; 2 Sy SRS
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7. I understand that the Receiver has called the
Court's atfiention to documents that I executed in connection with
posting real property for my sons' bail. I executed the
documents that my sons' attorneys told me were necessary. I was
never informed that I was required to execute any documents in
connection with the money that I provided. I was told by my
sons' attorneys that money was needed, and I made arrangements to
" have noney provided. I never intended, however, éo giye up my
rights to this money. It was and is my $50,000 that was postedﬂ
in connection with Mitehell Antar's bail. I respectfully ask

this Court to direct that this money be returned to nme.

sworn to before me
this 31st day of August, 1994

%WJOW

Not@/_y Public

10 ANN PROVINO
Notary Public, State of New York
No. 434713069
Qualified in Richmond County
Term Expires April 30, 193.48
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_U.S.A. vANTAR June 25, 1993 Trial Transcript, Volume 8

Page 831
A Mixchell was like a brother 1o me.
Q What about Allen?
A Allen and my brother Mark were the best of friends.
Q Did you discuss the Crazy Eddie businsss with the other
Antars at this time? We're talking now about the earfy “70s.
AYes, | did.
OImmy w.'nlntno-ly‘wabymw
A During both periods | did.
Q Al right. DHMMudoyou bmm inall
of their discussions about the business?
A No. Sormetimes they would hucidie up awey from me. They'd
9o upstairs. They'd 9O into another room. They'd ask me 1©
lemve. Notin all their discussions.
Q Do you know whether at this time - now we're in a period
aher you leave your parents’ home. Do you know whether Sam

Trrer ’
3Fsesa:ssnasassas

- w-n.nwummmmbmbh
) MMM“M«‘M::M“
of of 1062,

was that | would go 1o the various

no?mdlwud R
sun-:"m“hm

mwum Pulied out whatever
faghromesives. Mm.nhtmmb:z

gsz *?

x
AThis amrm mmﬁdﬂyu
m&:mpumuw-:&.

33333833838
i

i‘i

o 'how much maney you right pick up ata
an paniculer Christmas season all together?
n Alnothealions. Asmuchas~- .

00 Al just wagg 10 correct .mw wes
an D-;l'*oﬂm Not of 1978. m
:: QMhMmmdudemm

en AYes

an QWeve about all cash? -~

an AYes mmnmumoum
ay and Mﬁlm“lwlbnm
@9 Q DKI they ever give any of it 1o you?

an A 5

(m Q Did you ever keep anty — how much did they give you?

@ A Sometimes 5,000, sometines 10, . Depended how they

geoywlummmppcrubuuadhw
.

® A They kept t for themesives. Some of k they said went ©©
(1) terasl in some bank accounts that they had,

(1) Q Now, you sald you started this in 1878. Do you know
(D spproximately how much was sikimmed as a total,

approxdmeiely,
(19 In that perticular year; skimmed from the stores?
ne A $3 million.
(19 Q Whaere do you get that figure from?
(19} A From discussions with the Antar famnily. | used 1o be
(' there. Sam M. Antar and his immediats tamily used 10 be thers.
3: Tmmabommum Sometimes
09 amount of wo&lcomo as 10 how much

money up they

a% Thdhwhulndl

[-1}) mewnulwmdbamummwm
an n::hom&aum.mm

(=] (N

29 Q What was the general subject matter of thoes discussions?

M
25 A Wsll, they had this avertually of apublic
JE'M_ n becoming apublic

(1) company.
@ This was from around early 1980. afitte
o) before or a litde after, but that time. They

“w km-lpwlicm-lmmmydmmm.

they

) reizted 10 me they knew as a public company that you have to
© show samings. You can't not.

M QWeli, lst me st1Op you there.

® wmwmmwnmam

®) company or maks Crazy ino a public company?

(10 avu Tou'nd:ym

on Speciicaily by doing what?

(1) A By seliing stock. Selling shares of ownership 10 the

1) pubdlic.
D) memm-ﬂmmmh
e (1) discussions? o -

(m AWell, nmwmmum |
(1§ don‘t recall who was there during svery singie
Anter would be Swre 2 lot of imes. Eddie

| oniy ived by et door. | stopped by and would i
IS oo ooy o

Q These pecple, at various times did discuss
T?M1=rauroguunn oy samps they

3s33sszusz [BEBREE

4
|
;

0n

(1% Wome, coporiie me Mm

D) ummm mm“y&

0n they wouki go public or even § they wouid eventually - ¥

e they wouks actually pull ' ALt

on Towards pesparing ©© would sidm out

8 less money each year : hmmem
(19 more In ke profs. Todw:‘im-duﬂy'" faster

5
:
3
i
}
-

previously described
(un OYounldWNwaltmmym
(1) miltion?
(19) AYes
eo Q in subsequent years?
z1) Altwas two and a haif 10 two milllion in 1960,
an About a miltion and a haif in 1981. And the Christmas of 1962
an | think t was jess than $1 miltion.
@) QWhat about 19837
@s) A They didn'l skim for their own personal pockets. The only
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YMAX(30)

Page 4.172
(1) Q Did you lose those positions when the company was taken
@ over by new management?
@ AYes.
) Q Also, let me direct your attention to 1978 and ask you
{5) whether you had a medical problem in that year?
¢ Alhad a heart attack in November 1978.
m Q Were you out of work for a period of time?
@® A Approximately twu to two and a hatf months.
® Q Did you then resume your work?
o) AYes.
(1) QAllright Let me get your attention back to the period
(12) before the company went public starting in the early ‘70s. Who
(13 did you report to when you were handling the books of Crazy
(1¢) Eddie?
0s) ATo Samand Eddie.
e Q Sam?
n ASamM. ,
(18) Q We want to distinguish batwéen Sam M. and Sam E. SamM.
(19) Antar and Eddie Antar, '
_@o) AEddie Antar. . .
21) Q Atthe time you wers hired to do the books, what
©22) instructions - what particular instruction were you given, if

any?
24 a%d;‘tyodulwmewoxplalnwhm_myduﬁes?m?
25) tell us tyourgmralduﬁsm
4.1

age
(1) AMake deposits, pay tie vendors, make the payroli - do you
@ wantme to tell you how - what happened?
® QWe will getto thatin a second. Your general duties were
t¢) to make deposits in the bank, right?
= ARight
19 Q That would be Crazy Eddie money; correct?
m AYes.
® Q You say ‘paid vendors.* Who? :
® AMake out the clerks to people who sell us merchandise.
(o) Q Finally you said *make the payroll.* What did you mean by
(1) that? ’
(12) A Actually take the cash, put it in enveiopes to pay the
(1s) employees.
(14) Q Were the employees paid entirely in cash?
15 A With an exception. Yes.
(16) Q Eventually were they paid partiy in check and partly in
(7 cash?
s AYes.
(19) Q Were you given any particular instructions at the time you
0 were hired in connection with how you were going to do these
1) duties in terms of how to handie the receipts, the money that
2) came in from Crazy Eddie? i
29 Alwas told to hold back - in other words, I'li give you an
¢} example. Say $1,000 for the day in cash. Hold that part ot

5 that be it for payroll or for nal for the
: Page 4.174
(1) officers.
?)
¢ QWaltasscond. Let's take it step by step.
@) Firstof all, what kinds of payments did customers
) make at Crazy Eddie for products? What form were the
payments
© in?
@ A They came in the form of cash, checks and charges.
® Q Let's focus onthe cash. You told us you received
® Instructions conceming holding back a portion of the cash?
(107 A Correct.
1) Q Who gave you those instructions?
(129 A Sam or Eddie or possibly the two of them together. You're
(13) talking about something that happened 20 years ago.
4 Q['m aware of how long ago it was, Mr. Antar . | want you
(15) tolistento ~ ’ .
(&) MR.ARSENEAULT: Can we make sure we're Ciear on the
(17 time frame?
8y QYes. I'mbeginning -
(1) A Beginning 1973.
o Q18737
@1 AYes.
22) QAnd up until the period of the public offering. Actually,
23) we'li go 7310 '78. Now, with to the cash that you
2¢) received thess instructions about, this was cash sales
(25) receipts, correct?

Page 4.175
m ARight.

@ QTell us what you were instructed 1o do with the cash that
@ came into the Crazy Eddie stores that was delivered to you?

@) ATohold back haif, approximately half of that. Only

5) depcsl'.whatwasnooassarywcoverwhatevordwd(swere
(6) outstanding. :

™ Q With the portion that you held back, meaning you wouldn't
® depositlt.wh&mreyoutoldtoholdltbadﬂoﬁ

® A Wa use it for payrol! and other expenses and for whatever
(10) they wantad it for.

(1) QWhenyoumy‘formmverthoywamodMor'-

(12) AMeaning Sam M. or Eddie.

(13) QWhenyousay‘forpersonaloxponses.‘whatdoyoumean?
(16) A For their personal expenses.

(15 Q Take us through the process, physically, of how store

(16 rocelptswouldboneamdbyyoumdﬁutbﬂmhowyou
(v7) would handleﬂnmncdptsmmmwbedeposmd.
{18) Then teli us how you would handle the store receipts that were
(19) held back Just assume a day and walk us through.

(20) A One of these store managers wouid drop off a bag that held -
@1 gll the cash, checks and charges that were received that day.
z2) Q That would be cradit card charges?

23) A Credit card charges, yes,

@4 Q What would you do with the charges?

=s5) Alwould makea for the 7

A
m A Make a reconclliation statement for it so it would go into
@ the banks to get the money for the charges. The checks - we'd
P os;?.?x’ M °Af5mn
) up, Mr.
®) A The checks —we would endorse the backs of, deposit. The
(¢ cash would be countsd out. Whote back hatf of it or
m approximmlyhanoﬂttomonmmundw.
) whatsver it was, and then deposit the rest. _
®) if there were extra checks coming in through the bank
(t0) 1'd depositalittie bit and not hold back as much.
(13)) QWIﬂ\mspecttomeponionoﬂhoashMyoumgoing
(12) to deposit, what would you do with the cash?
(13 Al'd hold it Use it for payroil.
(14 Q Mr. Anttar, you misunderstood my question. The part of the
(D) mhMywmmdeMwﬂdyouphyduny
(16) dowith it? ’
an AMakeadeposl!slipmddepodtlthbmbank
(18) QWouldyoudopodthtomebankpermalm
(1) A most of the time yes.
29 Q What would you do with the deposit siip?
1) AUse it as a'deposit slip.
©=2) Q Did you give it to somebody? Did you keep & record of a
23) depositslip? ‘
24) AAtthe very beginning, no. We diin't have bookkeepers at

25 the time.

— Page 4.177
(1 Q But eventually?
@ AEvenwalIy.whonwegotboold&oopenl'dgmmeopyof
(o)) medopochdlptombookkoepormmupedmﬁngthe
(] amount of checks as would be done with the deposit slip, also,
= and the amount of the charges.
()] Q So the bookkeeper would receive the checks, the charge
o slips and that portion of the cash that you would deposit;
(® cofrect?
® AYes.
(19) leltﬂmﬁgurathatwouldehowuponmbooksmd
(1) meordsofmecompanyasshovﬂngmogmmcdptsiorm
(12) day?
(13) AYes,
(14) Q That ha!f of cash, approximately, that you heid back, that
(1s) did not appear on the books and records of the company.
(16) correct?
(1n. ANo. htdid not appear.
(18) Igwmzdldyoudomnphydcallﬂ What did you do with
(19} .
@0} Alputhaway.
@1) QWhere?
@2 Alnthe houss. In an attache cass. Whatever. in @ drawer.
@) Q And was cash received by you from the stores on a dally
R¢) basis?
©s) AYes.

O
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Page 4.178
hQ How long - how many days would you generally keep the

)

Page 4.181

after it was accumulated?

cas : ) AWell, Eddie might call or Debbie might cali or Sam might
@ inyour houss accumulating before the next step? o) call. Sam M. might call and say Allen needs so much for this
) A Could be a week. itcould be amonth. it could be four 4) or Allen Antar.
(4) woeks - five weeks, six weeks. ® Eddie would say Debbie needs so much money for this.
5 QAnd what would happen with the cash atter it accumulated () Atone time he just made & blanket staterent, *Anything that
(6 for this period of time? ‘ m Debbie needed, just give her whatever she wants."
™ Al would either drop it off at Sam M.'s house or one of the (8) Sometimes his mother-in-law would ask for it for
@) boys wouid pick itup. Either Mitchell or Ben. Ben Kuzser. # Debbie.
® Q When you say "Mitchell,’ do you mean Mitchell Antar? (10) Q Besides Allen and Eddie and Sam M. and Debbie, who else
(10) A Mitcheil Antar. . {11) would get cash for incidentals?
(11) Q Now, with respect to the cash that did not appear on ~(12) AOnthatbasis,
(12) books of the company. Did you keep any record of your.ownof | (133 MR.ARSENAULT: For clarity, Dsbbie Rosen we're
(13) that amount of cash? (14) talking about?
(14) AYes. (15) Al'msomry. Debble Rossn Antar.
(15) Q Where was that kept? ¢16) Ql'msorry. Debbie Rosen.
(1) A We destroyed them. | destroyed them. (in AYes.
(1 Q Until they were destroyed, where did you keep that record? (18 Q So would you, personally, give menay to Allen, cash money
(t8) A In my home. (19) to Allen?
¢19) Q So you had & sacond set of books? @0) Al'vedoneit
r0) AYes. . 1) Q Mitchell?
1) Q You said - telis us again. Who would pick up the money it 22) AYes.
r2) youdidn'tdeliver itto Sam M.'s house? ) Q Debbie Rosen?
@3) A Either Mitchell, Mitchell Antar or Ban Kuzser. ¢y AYes.
¢ Q How would you arrange with them? Was there a scheduled 25 _Q Then you aiso brought the cash over to Sam M.
25) pick up? ‘ Pege 4.182
Page 4.179 1) AYes.
(1) ANo. ’ 2 A Also cash to Eddie, aiso.
@) Q Orthey would just call? 3) Q And to Eddie as weil?
) ACallup. ) AYes.
© Q On the occasions you deliverad the cash to Sam M.'s house, ) Q Thatis Eddie Antar, the defendant?
) where did it go? Did you see where it was put? (6) A Eddie Antar.
© AWherY e he put it that particular moment? m Q You, yourssil, would you gst paid off the books?
m QYes. i ® AYes,
(8) A He had a false celling in his walk-in apartment. He would ) Q Approximately how much were you paid of! the books during
® putitinside the false ceiling. (10) this period of, iet's say, in the mid-70s?
(19) Q What was the reason that the cash was being heid back? (11) Altwas $150 a week, evary week.
(11) A Notto pay taxes on it. (12) Q That was in addition to your payroll check?
(12) Q You toid us that the cash that was - are you familiar with (13) A My payroll check, right.
(13) the termn skimming? Yes? (1¢) Q Did you report the cash off the books as payments you
(14) AYes. - (15) recelved for income tax? .
(15) Q Essentially? (16) A No.
(16) A Skimming. (11  Q Can you estimate for us, by the way, how much cash a week
(sn Q You skimmed cash. Corect? (18) Debbie Rosen Antar used to pick up from you or used to get
n8) A Correct from
(19) Q Now, let’s talk about the uses for which this skimmed cash (19) you?
(20) was put. You said that you would take a portion of the skimmed | (20) A During -
(21) cash and use It for payroli? 1) MR.ARSENEAULT: Judge, wa're covering a long period
z2) ACorrect. 22) oftime.
23) Q Explain to the jury what you mean by that? 23) Q Let's say from the mid-to late 7087
24) Al someone was supposed to get $500 a week? 2¢) Alknow we had her, as tar as the payroll was concemed, it
25 _A He would get $500 net a week. Then he would be booked for | @5) was $1500 a week. Addition - | can't even remember. _
Page 4.180 Page 4.183
(1) $500 gross or sometimes less. The tax would be paid on the (1) MR. KROVATIN: |can't hear him.
2) amount booked. v 2 Q You gotto use the mike,
@ Q Then the difference between ths amount booked and the @ THE COURT: Move your chair closer. Help him.
4) amount net was pald in cash? ) Somebody help him get the chair cioser. We may need a lower
) Alncash. Aftar we started the checks. Priorto the -
(6 checks, we just gave them cash. 5) getitrightin front of your mouth. it won'tbite you. You
M Q Then after the checks, you would pay part in cash and part (6) won't get olsctrcuted. Modern technolcgy.
®) by checks? m THE COURT: Go ahead.
® AYes. : ® QAliright I'msomy. Mid-tolats 70s. You sald, first
(109) Q When the time came for the company to pay - to issue W-2s ) of all, Debble Rosen Antar was on ths payroll for 1500 a week.
(11) for income tax purposes, which figure did you put on the (10) Was that 1500 on the books or 1500 cash?
(12) employee's W-27 (11) A 1500 was the cash.
(13) A The figure that is shown in the payroll book. 12) Q So that was unrepcrted?
(14) Q Which was the figure on the check but not including the (13) AYes.
(15) cash? (14) Q Did she actually work at Crazy Eddis's?
(16 A Not including the cash. (15 ANo.
(11 Q Now, a part from the cash that you used for payroli, what (16 Q You say in addition to that thera were other sums Debble
(18) was the other cash used for? (17 Rosen Antar would get from time to time?
(19) A Some of the uses were fixing the house, expenses for buying (18) AYes. ’ )
o) clothing, marchandise and whatever. (19) Q Would you tell us the magnitude of the sums? How much at
1) Q Did you use It for fixing the houss or buying clothing or "0) any one time did she get?
z2) merchandise? 1) Aitcould have bsen as low as a couple of thousand - couple
@3 ANo. 2) of hundred dollars sven or it could have bsen as much as 15or
¢ Q Tell us how you would distribute the cash apart from what 3) $18,000.
%) you have aiready described in terms of having It picked up 24) Q During this period, let’s say, from 1573 to the early 1580s
25) there were additional stores being added; comrect?
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(1) QWhonyousay‘qmabnofmy.'whatdoyoumean? (1) Q Then what did you do? )

@ A A iitle over - maybe $500,000. @ AWe went on to Jerusalem and stayed. That year it was the

) QThisisin cash?
¢y ACash.
® Q So what was the discussion that you and Sam M. Antar had
) conceming taking the money to srael?
M A He was going to take it over to Israel.
® Q What was the discussion?
® AThatwasit. Hewould take some money over to lsrael.
(10) There wasn't a long discussion or anything like that.
{11) "Would you liks to go to lsrael?’
(12) |said, "Okay.*
(13) Q Let's take it a little more step by step. He said to you
(16 what?
(15 A Oh, | can't remamber now. )
(16) Q Insubstance. Did he make a request of you?
tun Alimagine - let me il you what | did.
(18) Q First tall us what did he ask you?
119) A He asked me to pack up the money 1o take R to lsrael.
=0 Q Did he give you some of the money? s
R L I——
22) id you some of the
z» Algavehmhalioflit -
z¢ Q How did you pack up your half 10 take to lsreel?
25 Al them both up into maniia s. $100 bills.
: 4.1
() QI'msomy. Whatdid yousay?
@ A In hundred dollar bills. :
™ Q Did you accompany Sam M. Antar to isteei?
) AYes. :
5 Q With your wives?
® AYes.
™ Q Where did you carry the hundred dollar bills that you had?
® A In my ovemnight bag.
® Q Where did he carry his?
(19) A In his overnight bag. -
(11) Q Before you left with him, what discussion, if any, did you
(12) mnwlmumwnhghowyoummwwumy
13 .
(16) Alhad been through the airport betore. | noticed there are
{15) signs thers that say you had to deciare anything over $10,000,
116 it you were carrying anything more than $10,000. | mentioned
(a7 thatto him. .
(18 He sald, *Don‘tworry. El Al doesn't check your
(19) bags.'
=o) He seemed 10 know that you could just carry money out.
1) Q intfact, were you able to carry money with Sam M. Antar
z2) Into lsrael? -
2y AYes.
ze Q Did you get any compensation for that, by the way?
25 A We gota trip to israel. Meand%xwlfa
— Page 4.1

() QWhatairine did you fty?

@ ABAL

® Q Do you remember where you landed?

W AlnTel Aviv.

™ Q Do you remember the name of the alrport?

© A Oh, Ban-Gurion.

m O Ben-Gurion Alrport. What time?

@® A Excuse me. Could ! have some water, maybe?

® Q Sure.

(10 (Water handed to the witness.)

{11 Q Okay. What time of day did you and Sam M. Antar arrive in
(12) Israel? ’

(13) A Early moming.

(14 Q Whatdid you and your wives do atter you had gotien through
(15) boarder customs?

(16) A We walked through customs. We diin't have anything to
(11 deciare. .

(18) Q Except for cash?

(15) A We didn't deciare that, either. We just walked through.

29 We took a cab to Bank Leumi.

en QWhatdldypudoMmyouuﬂvodeankmel?

22) A Lsft the wives outside. Went inside with Sam M. | think
23) It was the third fiocor. Narrow bullding. Narrow entranceway.
24) We met a gentieman named Dov Nivon. Took the money. They

25 counted it. IgumgngamadoMsllgbrﬂ.

@) Hilton Hotel.

) Q How much longer did you spend in lsrael at that time?
@ A Probably about two wesks. Teon days to two weeks.

& Q Mr. Antar, do you, yourself, have an account in lsrael?
m ANo.

(®) Q Did there come a time, again, in the early ‘808 when you
®) observed an Israeli bank account signature document?
o) AYes.

(11) Q Tell us the circumstances of that. Where?

12y AYes.

(3 -Q Where and when did that happen?

A We had a walk-in apartment in Sam M.'s house. Sitting
(15) around a kitchen table. He took out a bank resolution and
(16) asked Ben and Mitchell o sign It. | don't remember if Eddie
(17 signad it then. But - a bank resolution. He signed R also
(18) and Rose signed It . i

(19 Q When you say "Ben,* you mean who?

o) A Ben Kuszer.

en QThatis-

22) ASamM.'s son-inlaw.

©9) Q When you say “Mitchell,* you mean who?

¢ AMitchell Antar

© Did you see Mitchell Antar sion the document in front of
— F-oo“‘ﬁ '

) you?

@ AYes.

®) Q Where did Eddie and Deborah Rosen Antar live relative to
«) Sam M. Antar? :

ly across the street.

Q Where would this be? .

@ AEast Third Strest between - I'll give you the address.

(a)d 2148 was Sam's address. | don't remember what Eddie’s
address -

® was. Onthe opposite side of the street.

(10) - Q In Brooklyn? L :

(11) AYes. ;

(12) QDoyouncall.gnnllyuehgmdmnthmﬂgnod?

(1% AVYes.

¢ Q I'm going to show you - : )
5 MR. CHERTOFF: Perhaps 1011 we reached an agresment

" (16) on.

©7 Q Let me show you the Exhibit IBR-1100 1011. Let me ask you

(18) Hyourecognlzo-eomoofﬁndgnmmmbloekodout

(19) Bml?mskyouﬂywmnmmwwnmmw

o) thers : :

@1) Alrecognize three of them. Bon Kuszer, Mitchell Antar and

2) Eddie Keiso. :

%) Q Eddie Antar?

@4 A Eddie Antar. . )

e5 QDo nize Debble's?
1

(1) A Debbie's | didn't see that often, so | can't.
@ Q You recognize Ban Kuszer's, Mitchell's and Eddle Anmar's
@ signatures? : '
W) AYes. i
® QAlso, let me - as long as I've got this here, I'd like to
© Myouwmnuytwpmponnumbormdewnw. )
m y:uwould compare the passport number beginning with H 1 -
@ A30334.
® Q Does that appear on this document?
(10 AYes,
(11) THE COURT: What are you comparing?
(122 MR. CHERTOFF: I'm comparing it to Exhibit 709 In
(13) evidence, your Honor, and IBR-1011.
(14} THE COURT: Both the same passport numbers?
(155 MR. CHERTOFF: Yes, they are the sams passport
(16 numbers, your Honor.
(1 Q Were you asked to sign this?
(18) ANo. ]
(19) Q Let me show you Govemment Exhibit - IBR-913,
o) IBR-914 and IBR-915 for kientification.
@1) With respect to IBR-913A for identification, do you
@2) see a signature on A in the lower right-hand comner?
23) A it's Ben Kuszer.
4 Qlsthatadepositsiip?
25) AYes.
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are different.
Is that the problem?

THE WITNESS: I have no problem with

_that.

I have a problem with dates. Eddy my
brother did not work for us until 1972.
Q Okay.

THE WITNESS: He’s going back to 1969.

Q Let me rephrase the question then.
A Okay.
Q At any time from 1972 to 1979, did you

become aware that your brother Eddy kept in his house
currency that had originated from Crazy Eddie?

A Yes.

Qo And how did you become aware of that
fact?
A He was in charge of the business.

Q Wwhen you say "he was in charge of the

business," do you mean that Uncle Eddy was in charge
of the entire business?
A The entire financial parf of the business.

Q And as a result of his responsibility fﬁr
the financial part of the business, did you become
aware that your brother Eddy kept in his house

currency -that had originated from Crazy Eddie?

R
]

-
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Antar - Direct ) 58

A Yes.

o] | And how’did‘you become aware of that?
A How did I become aware of it?
Q | Yeép | |
A It was parf of our operatibn.
Q Cén you‘déscribe how it was part of your
operation?
A o Frém 1972 to 1976, wé set money aside. Some of

it was used for payroll, some of it was used for
purchasing merchandise and some of it was kept on the
side. -

Q . Caﬁ Y6ﬁ describe the process by which
money was kept aside?
A You Qill have to ask Uncle Eddy for that.

>'Q' : ;Did You ever have any conversations with

Uncle Eddy about how money was kept éside?
A Pardon me? |

Q  Did you have any cohversations with your
brother Eddy about the process by which money was set
aside? o - |
A I may have.

0 Do you recall, as you sit here today, any

of those conversations?

A No.

Q When you say that you may have had

P Y
D
No

FE.DERAL COURT ‘PF‘:'DOD“'PF‘,DQ Y901\ QaaAs_na4n
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A Same time everybody else learned about it.

Q And how did everybody else learn about
it?
A Everybody that was involved, me, Uncle Eddy,

Solomon and Eddie, and of course probably filtered
down to his son, Sam E., and that was it.

Q And it’s your testimony that after 1976,
to your knoWledge, no cash was set aside from Crazy
Eddie operations?

A Not to my knowledge.

o] 'Now, with respect to the cash that‘laid
there, where was that cash maintainéd while it was
laying there?

A Most of it was maintained in my home.

Q And how did it come about that the cash
was maintained iﬁ your home?

A Very simple. It was in my home.

Q You testified that your brother Eddy was
in charge -- |
A Yes, but he would give it to me or give it to
my son Eddie.

0 And then your son Eddie would give it to

you?

A Sometimes he would and most of the time, yes, I
P

think he did. 11

4
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Q And where was the cash maintained in your
home? | |
A | In my home.

Q Was there a particular location in your
home?
A Yeah. Ih the ceiling of one of the bedrooms.

See that up there?
Q What was the largest amount of cash
maintained in your home at a single‘point in time?
A I don’t know. About maybe $3 ﬁillion; a
million dollars, I don’t know.
| Q - Let me try to clarify that.
When you say you don’t know, do you have
a recollection that the amount maintained at a single
point in time was in excess of a million dollars?
A Yeah. Sometimes maybe $50,000 less, $50,000
more, $100,000 less, $100,000 more.
Q How did it come about that the amount of
cash in your home would become $100,000 less?
A In the earlier days it would become less
because of the fact that we were doing cash
purchasing, but after we went legitimate, we didn’t
need it.
Q Okay;

I’'m directing my questions to basicalﬁ

15
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A No.

Q Did you have any conversations with your
brother about opening up an account at Bank Leumi?
A No.

Q Did you.have any conversations with-
Solomon Antaf about openino up an account at Bank
Leumi?

A Yes,

Q And did those -- did that conversation or
those conversations take place in 19797?

A Yes. Maybe 1978.

Q Do you recall a specific conversation
with Solomon?

A I don’t know exactly the conversation, but we
were --‘in 1978 in Israel we attended a seminar
telling us anyone that has cash, leave it in Israel,
it’s 1like being in Switzerland.

That'’s it.

Q Was the conference held at the Hilton
Hbtel in Israel?

A ; No, ﬁhe Hilton Hotel in Jerusalem.
5 0 oh, okay.

Id

After the conference, did you have any

!,

ponversations with Solomon about opening up --

/A ~ No.
' ' 118
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Antar - Direct 105
maintained in your home?
A No.

Q From 1976 to 1979, did the cash that you

maintained in your home remain in your home?

A Yes.

o) You didn't‘put>if in a bank accolnt or
anything?
N

Q Did you discuss with anyohe,'éthér than

Solomon}'thé{éﬁbjeét 6f dpeﬁing a bank account at Bank
tewniz
A ro.
MS. KENEALLY: Objection, form.

‘QJ ‘Andﬁaid 96ﬁ say that the seminar was in
1978 or 1979?
A'“M~é -iﬂbéiiéQé-'ﬁéf I don’t know. Somewhere --
before, maybe it Qasﬁ’79,'the beginnihg of ’79, I
don’t know. If you look up my passpoff, YOu'll find
it. o

Q When you opened the aCCouht at Bank
Leumi, did you speak to any particular émployee of
Bank Leuhi? o |
A Pardon me?

Q | iéf me rephraSe it.

When ybh opened account 31332 in 1979,

120
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was there a particular employee of Baﬁk Leumi with
whom you spoke to open the account?
A No.

Q When you opened the account.in 1979, did
you present them with the $25,000 in cash and‘ask fhat

they deposit that into the account?

A Yes.

Q Did they say anything in response?
A Pardon me?

Q When you asked them to deposit the

$25,000 in cash into your account, did the Bank Leumi

employee say anything in response to that request?

A I think she was very happy.

Q Did she say anything thaf you can recall?
A Not that I can recall.

‘Q When you made the trip'from_the United

States to Israel, did anyone travel with you?v
A Pardon me?

Q Did anyone accompany you on your trip
from the U.S. to Israel?
A Oh, yes.

MS. KENEALLY: Objection to form.‘

Q Who was that?

A My mother, may she rest in piecé, Bennie’s

mother, may she rest in piece, Solomon Antar, myself,

121
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and my wife.
0 Other than your wife, did anyone else

making the trip know that you were carrying $25,0007?

A Yes.
Q And who knew that you were carrying
$25,0007?
A I gave each one §$5,000.
Q And so each person carried $5,000 each?
A Yes.
Q When you opened the account at the Hilton

Hotel brapch, was anyone present with you?
A No.

o I think you mentioned thét Rose, your
wife, was also a signatory to the account?
A Pardon me?

Q - I think you mentioned earlier that your
wife, Rose, was also a signatory to the account?
A Yes.

Q Did she sign the account documents at the
same time you did or did she sign them at a different
time? ”

A I think she might havg signed it later or I
might have taken it upstairs to her. She was in the
hotel.

o] And you were staying at the Hilton,Hotel

FRNERAT. FONRT REPORTERS (201) 994-2940 142
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in Tel-Aviv at that time?
A | Yes.

Q After you opened account number 31332,
did you have any conversations with Eddie pertaining
td a bank account in Israel?
A Yes.

Q And when did that conversatidn or those
conversations take place?
A I really don’t know, but it had to be between
October 30 to April 10th, sometime.

Q okay}v

Why did it have to be between those two

dates?

MS. KENEALLY: Let the record reflect

~ that the witness has been looking --

A Because that’s what the record shows.
MS. KENEALLY: -- at plaintiff’s exhibit
nine.
Q And you said that’s what the record
shows? |
A The record shows that I must have spoken to him

then because we decided that we would take all the
money over there, little by little.
0 Okay.

When you say "we decided," was that you,]23
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12, does your signature appear on that page?r
A - ‘Yes, sir:
"'Q  -‘And the third page‘'is entitled ""Deposit
d1ip, "and-it appearéiﬁajbé‘aatedeuné 4, 19807
A Right.
0 Does this document reflect that you made

a $400,000 déposit into account number 31332 on June

4, 19807
A Yes.
‘Q° © ‘And was the $400,000 deposit in the form
of cash? '
A Yes.
Q Where did the cash come from? -
A° - 'Med
Q Where was it physically located before it

was transported to Israel and deposited into this

account?-
A In my home.
0 How did you transport the $400,000 from

yout' home to’'Istael?:
A " The same way as I did at other times.
o} When you travelled to Israel and made
this deposit, did anyone travel with you?
A My wife, perhaps:

Q Did anyone else travel with you?
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A I don’t remember.

Q I think you said that you transported

this cash the same way you did on other occasions.
‘Was that by putting the cash into some

kind of bag or container?

A Yes.

Q Did you keep that container with you
during the flight?
A Yes.

Q When you made the deposit, did you make
the deposit at Bank Leumi’s Foreign Resident and
Tourist Center?

A Yes.

Q And is that located at 130 Ben-Yehuda
Street in Tel-Aviv? | |
A Yes, sir.

Q Do you recall what floor the Foreign
Resident and Tourist Center is on?

A Pardon me?

Q | Do you recall what floor the Foreign

Resident and Tourist Center is located on at the

address of 130 Ben-Yehuda Street?

A No.
Q Is it on the grouns floor?
A No. o 127
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Q Did you have a conversation with Solomon
after he made a deposit of $400,000 in cash?
A - I don’t remember.
Q Mr. Antar, going down to the notation
dated October 7, 1980, that’s farther down?
A Way down. October 7, yes..
That’s this one? No, this is July.
MS. KENEALLY: Right here.
THE WiTNESS;_uOh,-October, yeah.

MR. GERSTEN: That’s 2557?

Q - The notation says, "Deposit of cash,
$255,000"? '
A Yes.

Q' Did you make that deposit?
A Yes. |

0] Where did the cash come from?
A Me

Q. - Was that cash that was located in your
home?
A Yes.

Q- Did any portion of the $255,000 come from

a source or location, other than your home?
A From where?
Q Let me try to shorten it.

Did any part of the $255,000 come from

O
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anywhere else?
A No.
Q - How did you transport the $255,000 from

your home to Israel?

A In the same manner.

Q You placed the cash into some kind of
container?
A Yes.

o When you made the trip to Israel, did

anyone accompany you?

a I believe my wife was with me. I think so.

Q Do you recall if anyone else accompanied

yYou on that trip?

A Possibly.

0 But you don’t recall, as you sit here
today?
A =~ No.

Q - When you made the deposit of cash, did

You make the deposit at the Fdreign Resident and

Tourist Center of Bank Leumi?

A ' I believe I did.
Q Did you meet with Mr. Nivron on that
occasion?
A I don’t remember.
Q Before you made the trip to Israel, did 131
2 4
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’“”Aﬁﬁéri; DiIeCt-‘ R B .139
It séys a deposit of cash in the amqunt
0f $605,0107
A Yes.
Q Did you mage_hﬂdeppsit pfvaPp;oximately
$600,000 into the account.on April 24, 198172
MR. SIMPSON: Let?s have‘this#ma;keélas
the next exhibit. |
_QSECflgh_geposit slié, is marked for
identification.)
Q ;:_!Mr,LAnta;(wle; me show you what’s been
marked as SEC deposition exhibit number 14.

The second page of this exhibit purports

~,to-be a deposit slip. ..

A Right.

Q Does your signature appear_og,the bottom

of the second page?

A .. , Yes, sir.

Q.  And the deposit of approximately $600,000
that you made on April 24, 1981, was that .deposit in

the form of cash?

A Yes. .

Q And where did the cash come from?
A It could have been from my brother Eddie.

- Ms. KENEALLY: Not could have been, S;m.
PRI . . 1 . ; ' T s b4
268
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What do you remember?

A Well, because he came with me, and his wife.
Q Okay.

A But I made the deposit.
Q Was your brother Eddie -- that’s the

official marked copy,:but I can give you an extra copy
that you can write on. |
A I would appreciate it.

MS. KENEALLY: Sam, do you want -- could
we go off the record?

May I have a two minute break?

MR. SIMPSON: sure{

(Recess.)

Q Mr. Antar, if you want to wrlte anythlng
on any document, I have no objection.
A Okay.

Q Focusing your attention again on the
deposit of $600,000 on April 24,‘1981, did you make
that deposit at the Foreign Resident and Tourist
Center of Bank Leumi?

A Yes.

Q Was your brother Eddie present with you
at the time that you made that deposit?

A He was present in Israel with me.

I don’t know whether he came to the bank with

FEDERAL COURT REPORTERS (201) 994-2940 13
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A About?

Q About his‘carrying some'of the money to
Israel?
A There was no conversation.

o Mr.-Antaf, did the 5605;000 consist of

cash that had been set aside from Crazy Eddie?

A Pardon me?

Q Did the $605,000 consist of cash that had

been set aside from Crazy Eddie?

A Possibly.
Yes.
Q Okay.
How do you know that the cash -- let me

rephrase that.”

How do you know that the $605,000 came
from Crazy Eddie? ‘
A I don’t think my brother Eddy had that kind of
money.

Q Did your brother Eddy tell you thét it
came from Crazy Eddie?
A Pardon me?

0 Did your brother Eddy tell you that it
came from Crazy Eddie?ﬁv | \ |
A I didn’t ask hin.

Q To your knowlédge, was the $600,000 set
. ° - . . .

FEDERAT. COIRT _DRDARTRDE (9N01) Q0A-2QA4AN G

n-
U




10

11

12

13

14

15

16

17

.18

19

20

21

22

23

24

25

Antar - Direct 154

A Yes.

Q- It says there is a deposit of cash of

$1,060,000?

A Yes.
Q | Actually I believe the date is April 20,
198272
A What is it?
Q April 20?
A April 20, okay.
MR. GERSTEN: O0Of ’82?
MR. SIMPSON: Right.
Q Did you make that deposit?
A - If it says I made it, I made it.

MS. KENEALLY: The question is: Do you
know now that you made it or not?
THE WITNESS: I don’t remember. I don’t

remember.

MR. SIMPSON: Let’s mark this as the next
exhibit._
(SEC exhibit number 16, docu@ent, is
marked for identification.)
Q Showing you what’s been marked as SEC
deposi£ion exhibit number 16, and it has some Hebrew

words on it, but it’s dated April 20, 1982 and at the

‘top left-hand corner it says, "Deposit of foreign

143
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currency" in English?

A Yes.

Q@ . . Does your signature appear on the bottom-
of the first page?. _P:5_:,-m, e e e ey
A Oh, yes. Yes, sir.

Q Does that refresh .your recollection that

you were the person who made --

A Yes.

Q -- the deposit of a million deollars at

the Bank Leumi on April 20, 19827

A ; Yes.

Q Where did the cash come from?..
A . Me.

Q Okay.

Let me just back up for a foundation

question.

Was the form.of that deposit.in cash?

A . Pardon me?
.9, - Was the deposit made in the form of cash?
A . Does it say anything else?.
Yesa
Q When you say the cash came from you, was

that cash that you maintained in your home?

A Yes.

Q Did any portion of the million dollars in

T
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cash come from anywhere else?
A Pardon me?
Q Did any part of the million dollars come

from anywhere else, other than your home?

A My home.
Q And no where else?
A No where else. -
Q How did you transport the cash from your

home to Israel?_

A Same way.

Q That was by putting it in a container?
A Yes. |

Q Did you keep the container with ydﬁ'on

the flight to Israel?

A Oh, yes.
Q Did anyone accompany you on this trip?
A I believe so. I don’t remember who, though.

At the present moment I don’t remember who.
Q When you made the deposit of the million
dollars, did you make that deposit in the Foreign

Resident and Tourist Center of Bank Leumi?

A Yes, sir.

Q Did you meet with Dov Nivron at that
time?
A I believe I did.

14
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A No.
0 At any time subsequent to the time when
you opened up the account, was anyone else added as a
signatory to that account;
A . No.
MR. SIMPSON: . Letfé mark this as the next
document.
(SEC-22, two-page document, is marked for
identification.)
Q Mr. Antar, you now have ;_éopy of what'’s
been marked as SEC deposition exhibit number 22.
Turning.to the second page-of this
exhib}t, at the bottom right-hand corner of the
document, is that your signature on the éocqment?
A Yes.
Q Is this a document that you signed at the

time that you made a deposit of $600,000?

A Yes.
Q Into account number 122457
A Yes.
0 Where did.the cash come from?
A ¢ Yours truly.
MR. SIMPSON: Can you read the response,
please?

(The last answer is read back by the 150
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court reporter.)
A Myself.
| Q How did you transﬁort the $600,000 from
the United States to Israel?
A Same way.
Q " And was that in a container in which you

carried the cash?

A Yeah, me and my wife.
Q Your wife also carried some of the cash?
A She might have, she might have. It might have

been ohe'or two, I don’t know.

Q ~ You don’t remember?
A No.
Q0 Was this $600,000 the last remaining cash

that was in the ceiling in your home?

A " I believe that was.

Q ~ And you made this deposit at the same
time that you opened up account number 122457
A Yes.

Q Moving down on the first page of what'’s
been marked as SEC exhibit number éo, at the second to
the.last line, there is a notation dated August 21,

1984.

It says, "Transferred to A/C 606/13299 in

the amount of $964,884."

151
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 95-5283

IN RE SAM M. ANTAR,

Petitioper-Defendant.

SECURITIES AND EXCHANGE COMMISSION,
Plaiﬁtiff-Respondent,
V.
SAM M. ANTAR, ALLEN ANTAR, and BENJAMIN KUSZER,
Defendants,
and
RORI ANTAR, SAM A. ANTAR, MICHELLE ANTAR,
ADAM KUSZER SAM KUSZER, SIMON KUSZER,
ROSE ANTAR, and SAM M. ANTAR, -

Relief Defendants.

HONORABLE NICHOLAS H. POLITAN, UNITED STATES DISTRICT
JUDGE - FOR THE DISTRICT OF NEWARK

Nominal Respondent.

OPPOSITION OF THE SECURITIES AND EXCHANGE COMMISSION
TO _SAM M. ANTAR’S PETITION FOR WRIT OF MAHQAMHS

The Securities and Exchange Commission opposes Sam M.
Antar's petition for a writ of mandamus seeking':ecusal of
District Court Judge Nicholas H. Politan. Petitioner points to
no statement or conduct by the judge in this proceeding that

Creates an appearance of bias. Instead, he challenges statements



made in a prior related proceeding. Such statements are
insufficient to require recusal undervthe controlling standard
set forth in Liteky v. ﬁnited'States, 114 S. Ct. 1147 (1994):
They do not stem from an extrajudicial source, nor do they
exhibit such a high degree of favoritiém or antagonism as to make
fair judgment imposSiblé;'“Thﬁs, the judge did not abuse his
discretion in denying the recusal motion, and therefore Antar has
not shown that he.has a “cléar and indisputable" right to the
extraordinary relief of a writ of mandamus.
.. DACKGROUND

A. The Commission’s Complaint Against Antar
' In this civil law enforcement action, the Securities and
Exchange Commission seeks injunctive relief and disgorgement

against petitionerisam M. Antar ("Antar"), an officer, director
and co-founder of Crazy Eddie,vInc{, for insider trading in Crazy
Eddie common stock in violation of the antifraud provisions of

the federal securities laws. 1/ The Commission’s complaint,

-1/ Antar is alleged to have violated Section 17(a) of the
Securities Act of 1933, 15 U.S.C. 77q(a), and Section 10 (b)
of the Securities Exchange Act of 1934, 15 U.S.C. 783 (b),
and Rule 10b-5 promulgated thereunder, 17 C.F.R. 240.10b-5
(Exh. B at 25-26). S

"Exh. " refers to exhibits to the Transmittal Affirmation
of Kathryn Keneally, Esq. in Support of Petition for Writ of
Mandamus, dated April 27, 1995. "A " refers to the
Appendix to the Declaration of Richard E. Simpson filed in
the district court in this action on April 9, 1995, the
cited portions of which are attached to this opposition.

At times, Antar is referred to as "Sam" to distinguish him

from other members of his family.



filed on September 8, 1993, alleges‘that over a.threelyear period'
from Seéptember 1984 through October 1987, Antar s5ld'1 24C>§OO
shares of Crazy Eddie common stock for proceeds of $18 661 087
when 'he knew or was reckless in not know1ng that Crazy Eddle s
financial statements were materially false and misleading (Exh. B
at 24-26). “ -

The complalnt seeks a Judgment en301n1ng Antar from
committing future V1olatlons of the securities laws, orderlng him
to disgorge his 1llega1 profits, and barrlng hlm from serv1ng ‘as
an officer or director of any public company (Exh. B at 30-31).

B. Judge Politan’s Dgglal of Antar S Motlon for Recusal

On MarCh'24 1995, Antar filed a motlon-for recusal efrJudge‘
Politan, which Judge Polltan denled at a hearlng on Apr11 24
1995 (Exh. D at 25). At the hearing, the judge made clear that
he had not formed an opinion about Antar’s culpability before
hearing the case (id. at 9-11): o | ' |

I will not in any way, shape, manner or form |
.prejudge it nor have I ever prejudged the matter.
* % * T haven’'t done any work on the case at all.
* * * T have not formed any opinion about Sam -
~ Antar. * * * I’ve never seen Mr. Antar on the
stand nor have I ever seen him testify. * * % I.

have no preconceptions as to this man.

' STANDARD OF REVIEW

A recusal motion is committed to the sound discretion of the
district court judge; his decision to deny the motion shonld be
reversed only for abuse of discretion. Jones y.'Pittsbnrgh
National Corp., 899 F.2d 1350, 1356 (3d Cir. 1990); United States



v. Wilensky, 757 F.2d 594, 599-600 (3d Cir. 1985),

A writ of mandamus is a drastic remedy that should be used
only in extraordinary circumstances. Kerr v. United Statesg

District Court for the Northern District of California, 426 U.S.
394, 402 (1976); Westinghouse v. Republic of the Philippines, 951

F.2d 1414, 1423 (34 Cir. 1991). Aas the_party seeking mandamus,
Antar has the burden of showing that his right to issuance of a
writ is "clear and indisputable." A;ngij@miggLJQQgh_x*

Daiflon, Inc., 449 U.S. 33, 35 (1980); Westinghouse 9, Republic

of the Philippines, 951 F.2d at 1423.
ARGUMENT

THE DISTRICT JUDGE DID NOT ABUSE HIS DISCRETION IN DENYING
ANTAR'S RECUSAL MOTION BECAUSE ANTAR FAILS TO MEET THE STANDARD

FOR RECUSAL SET FORTH IN LITEKY V. UNITED §IATES,

Antar argues (Pet. 5-11, 12-13, 19-21) that statéments_made
by Judge Politan in a related case demonst:ate that the judge’s
impartiality might réasonably be questioned. Antar fails,
however, to show that'these statementé meet the gpverning
standard for recusal set out by the Supreme Court in Liteky v,
United States, 114 S. Ct. 1147 (1994). Liteky held that the
"extrajudicial source doctrine" applies to recusal”motiOns
brought under 28 U.S.C. 455(a), which requires a federal judge to
"disqualify himself in any proceediné ih‘which his impartiality
might reasonably be questioned." Allegations of bias or
prejudice based on statements made in judicial proceedings do not

require recusal unless they "reveal such a high degree of

-



favoritism or antagonism as to make fair judgment impossible."
Id. at 1157. See, e.9., United States v. Bertoli, 40 F.3d 1384,
1412 (3d Cir. 1994). Because the challénged statements were not
extrajudicial, and because they do not make fair judgment
impossible, there was no abuse of discretion in denying Antar’s
recusal motion.

A. Statements Made by Judge Politan in a Prior Criminal
Case are not Extrajudicial.

The comments that Antar finds objectionable are not
"extrajudicial." They were made during a prior case (Unitgd
States v. Antar, Exh. A) and were based on testimony Judge
Politan heard from presiding over the case. Such knowledge is
not "extrajudiciél;"

Antar nevertheless baldly asserts (Pet. 16-20) that the
source of Judge Politan’s statements is extrajudicial because
Antar was not a party to the prior proceedings. Such a
limitation on the extrajudicial source doctrine -is contrary to
the plain meaning of "judicial." Antar cites no case in support
of his proposition, and we are aware of none. Furthermore,
several cases have held in analogous situations ghat recusal is
not required. See, e.g., United States v. Schreiber, 599 F.2d4
534 (3d Cir.), cert. denied, 444 U.S. 843 (1979) (bench trial of
president of corporation where judge previously presided over
jury trial of corporation and its general sales manager and
stated that there was evidence of president’s knowledge of false

and fraudulent corporate filings); Ferrari v. United States, 169



N
R

F.2d 353, 354-55 (9th Cir. 1948) (bench trial where judge had
"heard testimony of a narcotics agent given in another case in
which appellant was not a defendant [and] appellant’s name was
mentioned therein in connection with very damaging evidence.")
In addition, the Supreme Court’s reasoning in Liteky refutes
Antar’s argument. The court stated (114 S. Ct. at 1155):
‘Also not subject to deprecatory
characterization as "bias" or "prejudice" are
- opinions held by judges as a result of what
they learned in earlier proceedings. It has
long been regarded as normal and proper for a
- judge to sit in the same case upon its
remand, and to sit in successive trials
involving the same defendant. '
The fact that Antar is a new defendant in the second trial is a
distinction without a difference. "
_Finally, Antar's‘argument, if correct, would create
difficulties for administration of the judicial system. A party
should not be allowed to insist on a trial by a judge who has
never come into contact with him or heard anything about him in a
related.case. "Ours is not a system of disposable judges wherein
members of the judiciary may be discarded after a single use."

United States v. Archbold-Newball, 554 F.2d4 665, 682 (5th Cir.),

cert. denied, 434 U.S. 1000 (1977).

B. Statements Made by Judge Politan in the Prior Criminal
Case Do Not Show Such Deep-Seated Antagonism as to Make
Fair Judgment Impossible.

Although Antar does not explicitly argue that Judge Politan
has demonstrated such deep-seated antagonism as to make fair

judgment of his case impossible, he does argue, after citing




Liteky, that the "record in this action meets all criteria for
recusal" (Pet. 13). Assuming that this conclusory statement is
an argument that the Liteky standard has been met, the argument
fails. AThe challenged statements -- viewed objectively and in
context -- do not demonstrate that it is impossible for this
judge to render a fair decision in this case.

1. . Statements relating to Antar’s attempt to seize
ba11 monev Dald by M1tche11 Antar

On June 11, 1992 M1tchell Antar, Sam’s son, was 1nd1cted
for securltles and mall fraud and consplracy to commit mall fraud
(Exh A at 6) He ‘was conv1cted on July 20 1993 sentenced to
four years 1ncarcerat10n and ordered to pay $3 mllllon in
.restltutlon (Exh A at 7) 2/ Subsequently, Sam sought to
1ntervene in the cr1m1na1 case to oppose a motlon by the
trustee/recelver to whom restltutlon was to be paid for turn-
over of the $50 000 that Mltchell had posted for hlmself as ball
(6/30/94 Sam M Antar Complalnt in Interventlon (A5))

Sam made 1ncons1stent assertlons about hlS purported.
ownership of Mltchell ] ba11 money In his motion to 1ntervene,
Sam clalmed that the money was a loan (id. at f 9. But he
reversed hlmself when the trustee/recelver p01nted out that a
loan 1ndlsputably transfers t1tle to the borrower, thereby
subjecting the funds to turn over (7/5/94 ‘Letter- Memorandum of A

Richard Ross at 1 (A28)).' Sam then submitted an aff1dav1t

2/ Mitchell’s conviction was reversed on April 12, 1995. Exh.
A at 20.



contradicting his priof claim that the $50,000 was a loan. He
asserted that, in some legally unrecognizable transaction, the
money was made available to Mitchell from money due Sam on a loan
he had made to his son-in-law’s company, but that the money
nevertheless remained Antar’s (8/31/94 Sam M. Antar Affidavit at
11 4-5 (a31)).

Judge Politan suspended decision on Sam’s motion to
intervene until Mitchell provided discovery to the
trustee/receiver fegarding the extent of his assets (Exh. C at
15-17). When Sam protested that he had not been party to prior
proceedings and that he should be allowed separate discovery on
the issue of ownership of the bail money (Exh. C. at 18,

21), Judge Politan made a number of statements to explain his
ruling. Sam quotes these statements (Pet. 6-7) and asserts that
they create the appearance of bias. Howéver, the fact that the
challenged statements were well-founded in the record would lead
an objective observer to conclude that the judge, rather than
exhibiting bias,‘was-exercising appropriate caution in
withholding decision on Sam’s highly questionable attempt to
seize Mitchell’s bail money. ' For example, Judge Politan stated
(Exh. C. at 19, 21-23):

the record will show and the record will reflect

the interaction and interreaction between these

parties and this family and their financial
dealings. :

* * %

Right now he’s [Sam Antar] beihg charged with



certain activity relative to the Crazy Eddie stock
in connection with the SEC proceeding. So he is
part of it. Moreover, there was testimony in the
record, whether the statute of limitations has run
or not, about his carrying millions of dollars
across the sea to Israel strapped to his body, and
what-have-you. There are all sorts of things.

* * *

Sam does not come in here with a halo on his head
based upon the testimony that I heard in this
case. I can’t close my eyes to it or put blinkers
on. . =

* % * _ s
I'm telling you‘the Court is aware, having sat through
the trial, that his brother got on the stand and
testified. His nephew got on the stand and testified.

@

* % %

What I'm saying to you is this Court cannot put ,
blinkers on and say I never heard that. I heard it.
If I heard it, I know there is a lot of :
-interrelationships between these people and a lot of
money floating around.

The judge’s comments are well-supported by the record in
the criminal case. 1In that case, Sam’s brother Eddy ("Uncle
Eddy") testified regarding Sam’s participation in a cash skimming
scheme at Crazy Eddie, Inc. retail stores. Uncle Eddy testified
that, beginning in 1973, Sam and Eddie directed him to hold back
half of the stores’ cash sales proceeds (Trial transcript 4.173-
75 (A65)). Uncle Eddy would either drop the cash off himself at
Sam’s house, or Mitchell or Sam’s son-in-law would pick it up

(id. at 4.178 (A66)). Uncle Eddy testified that he accompanied

Sam on a trip to Israel to deposit skimmed cash in an Israeli
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bank account (id. at 4.192 (A68)).

Sam E. Antar, Sam M.'’s nephéw, corroborated Uncle Eddy’s
testimony. He confirmed Sam‘M.'s presence at family discussions
about the cash skimming scheme (id. at 8.33 (A62)). He testified
that he took cash from Crazy Eddie stores to Sam M.’s house,
where they counted it, packaged it for deposit, pulled what they
needed for themselves, and allocated the remainder to pay bills
(id. at 8.31-32 (A62)). The amount of cash‘skimmed was
approximately $6 million between 1979 and 1982 (id. at 8.36
(a62)). 3/

Giveh this record of Sam’s conduct, and the judge’s
understandable skepticism as to Sam’s contradictory assertions
about his claim to the bail money, the judge’s statements do not
reveal the high degree of favoritism or antagonismbnecessary for

recusal. 4/ Nor do the other statements with which Antar finds

3/ Furthermore, the judge’s statements concerned actions that
Antar admits. 1In a deposition in this case, Antar conceded
that, in conducting the business that came to be known as
Crazy Eddie, he and others skimmed cash from the stores
(1/11/94 Sam M. Antar Dep. at 57-58 (A101-02)). Antar
admitted that he personally took custody of the skimmed cash
(id. at 74-75 (A114-15)). He also acknowledged that the
cash ended up in Israel and that he personally carried a
total of nearly $3 million in cash to that country (id. at
103, 105-08, 125-26, 134-35, 139-40, 143, 154-56, 230-31
(A118, 120-23, 126-27, 131-32, 136-37, 140, 143-45, 150-
51)).

4/ This case presents a very different situation from cases
requiring recusal. Compare, e.g., Haines v. Liggett Group
Inc., 975 F.24 81, 88, 97 (3d Cir. 1992) (judge called the
tobacco industry, on trial for conspiring to conceal
potential health hazards from the public, "the king of

' (continued...)
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fault. For example, Judge Politan also stated (Exh. C. at 14,
21):

I'm dealing with one large family who have a track
record before me.

* % *

Sam is not some innocent bystander. The innocent
bystanders laying out there are the public. The
public are the innocent bystanders. Not the Antar
family. No one in the Antar family was an '
innocent bystander. That is what I’m saying.

At most, these remarks display impatience, dissatisfaction,
annoyance or anger -- within the bounds of what the Supreme Court
accepts as immune from a recusal challenge. As the Supreme Court

stated in Liteky, 114 S. Ct. at 1155:

The judge who presides at a trial may, upon
completion of the evidence, be exceedingly ill
disposed towards the defendant, who has been shown
to be a thoroughly reprehen51ble person. But the
judge is not thereby recusable for bias or
prejudice, since his knowledge and the opinion it
produced were properly and necessarily acquired in
the course of the proceedings, and are indeed
-sometimes (as in a bench trial) necessary to
completlon of the judge'’s task.

Consequently, "jud1c1a1 remarks during the course of a trial that
are crltlcal or dlsapprov1ng of, or even hostile to, counsel, the
parties, or thelr cases, ordinarily do not support a bias or

partiality challenge."” Id. at 1157. See also In re Huntington

4/(...continued)
concealment and disinformation"); Nicodemus v. Chrvsler
Corp., 596 F.2d 152, 155-56 (6th Cir. 1979) (judge called the

defendants "a bunch of villains" during a pre-trial hearing
and admitted that it would be difficult for him not to be

swayed by episodes then before him if he were to contlnue
sitting).
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Commons Associates, 21 F.3d 157, 159 (7th Cir. 1994) (court’s
impatience with and admonition of defendant in combination with
adverse judicial rulings, were not "remotely sufficient evidence
of the required ‘deep-seated and unequivocal antagonism that
would render fair judgment impossible,’" quoting Liteky, 114 S.
Ct. at 1157).

Finally, an objective observer may take into account Judge
Politan’s statements, in denying Sam’s recusal motion (Exh. D at
7, 11), that the ev1dence presented in the criminal case

does not interfere with my ]ud1c1al Judgment as to
whether or not Mr. Antar [Sam] is or is not
responsible to the SEC in this case. I don’t
know. I have no prejudgment of that. I have no
bias about it one way or the other. I don’'t even
know what the facts are. * * * To suggest to me
that I have a mindset or even an appearance of a
mindset against.Sam Antar is: absolutely and
unequivocally wrong. 5/ o

2. Statements relatlng to the dlstrlbutlon of restitution
funds. : _

In United States v. Antar, a panel of this Court held that

Judge Politan committed plain error by not recusing himself sua

sponte from presiding over the jury trial of the criminal case

against Eddie and Mitchell Antar. The court based its decision

5/ Antar argues (Pet. 13-16) that Judge Politan erred in _
asserting that recusal is not requlred in the absence of
actual bias. The above quotation demonstrates that the
judge did not rely solely on the absence of actual bias.
Furthermore, while it is true that the test is the
appearance of partiality rather than actual bias, whether a
judge appears to be biased must be judged according to the
standard for recusal set out in Liteky. The judge’s
statements do not warrant recusal under that standard.
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on the following statement made by Judge Politan at Eddie’s
sentencing hearing (after the jury had returned a unanimous
verdict for conviction), in response to a question concerning the
potential claimants to restitution (Exh. A at 10):

My object in this case from day one has always

been to get back to the public that which was

taken from it as a result of the fraudulent

activities of this defendant and others.
The Court held that "a reasonable person could think that the
judge’s goal dﬁring the criminal pfoceeding -- and the reason
behind some of the rulings -- was to enforce orders he~issued in
a parallel civil case," and that such a éoal was improper in a |
criminal case (id. at 20).

Sam argueé (Pet. 10) that the judge’s reference to "and
others" includes him. The reference to "others," however, is
ambiguous. The most reasonable interpretation is that "others"
refers to persons found to have committed fraud or those who
"admitted their role in the fraud in testimony at trial. This
‘Court included Mitchell ‘in "others" because he was a co-
defendant (Exh. A at 20). Since Sam was neither named as a
defendant nor testified as a witness in the criminal case against

Eddie and Mitchell, it is pure speculation for Sam to stretch

"others" to cover himself. &/

6/ Antar'’s assertion (Pet. 2, 4) that the allegations against
Eddie and Mitchell are "indistinguishable" from the
allegations against him is inadequate to support the
conclusion that "others" must also include Antar.
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Finally, Sam argues (Pet. 8-11) that the "reasoning" in

United States v. Antar applies equally to him. Assuming for

purposes of this petition that the decision in United States v.
Antar is corfect, 7/ its reasoning has no relevance here because
there is no pending parallel case against Sam. No criminal
charges have been filed. Judge Politan is presiding over only
one action against'Sam, this civil enforcement action brought by
the Commission. Thus, there is no possibility of the judge
having'the'"improper goal" of using a pending case as a means to

enforce orders that were entered in a prior case.

N

1/ The U.S. Attorney has been granted an extension of time
until May 26, 1995 to seek rehearing or to suggest rehearing
en banc. :

iy ;‘//
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CONCIL.USION
Antar has failed to show that the judge abused his

discretion in denying the recusal motion, and therefore Antar has
not shown a clear and indisputable right to the extraordinary
relief of a writ of mandamus. For these reasons, the petition
for a writ of mandamus should be denied.
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