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- EXECal,O! OFFICE OF tHE PRESiDE£N i 
OFFice OF MANAGEMENT AND BUDGET 

Washington. D.C. 20503-0001 
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LEGISLATIVE REFERRAL MEMORANDUM 

LRMNO:5303 

FILE NO: 1682 

Total PagICs): _ 

TO: Legislative Liaison Rfflel- See Distributlo~19W;~ 
FROM: James JUKES ~~ ~ ~ As-sistant Director for Legislative Reference 

OMS CONTACT: Ingrid SCHROEDER 395~3883 Legislative Assistant's Line: 395-3454 . 
C=US, A=TElEMAIL.P;;GOV+EOP.O=OMB.OU1=LRD.Sz;SCHROEDER. G=INGRIO, I=M 
schroederj@a1.eop.gov 

SUBJECT: JUSTICE Proposed Report RE: HR3005, Securities Amendments of 1996 

DEADLINE: 10am Wednesday, August 14,1996 

In accOrdance with OMB Circular A-19, OMB requests the views of your agency on the above subject before 
advising on its relationship to the program of the President. , 

. . 
Please advise us If thiS Item wlU affect direct spending or receipts for pUITPOS8a of the "Pay-As-You-Go" 
provisions of Title XIII of the Omnlbu8 Budget Reconciliation Act of 1990. 
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If your response to this request for vleW8 Is short (e.g., concur/no comment), we prefer that you respond bye-mail or 
by faxing us this response sheet. . 

If the response Is short and you prefer to call. please call the branch-WIde line shown below (NOT the analyst's line) 
to leave a message with a legislative assistant. 
You may also respond by:· . 

(1) calling the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not answer); or 
(2) sending us a memo or letter . 

Please Include the LRM number shown above, and the subject shown below. 

TO: Ingrid SCHROEDER 395-3883 
Office of Management Bnd Budget 
Fax Number: 395-3109 

FROM: 

Branch-Wide line (to reach legislative assIstant): 395·3454 

_____ ~t_-...;...~-·-_l;~y~ ____ (Date) 

_
_____________ ~=~~l~(a~~"r4==-=-----------(Nam~ 

I 
_____ -_..l=:::W::...J..:.H---::C-.loQc-;'1~...i..;..rt..;... .. .L..( ____ (Agency) 

_______ ...JGoIC..P 1""'S::L...L'_'1+-____ (Telephone) 

SUBJECT: JUSTICE proposed Report RE: HR3005,. Securities Amendments of 1996 

The following is the response of our agency to your request for views on the above·captioned subject: 

__ Concur 

__ No Objection 

No Comment ---
__ See proposed edits on pages ___ _ 

___ Other: _________ -:--__ _ 

-- FAX RETURN of _ pages, attached to this response sheet 
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om~c u' rtlc AIIII.wlt Altonlc), Gelleral 

Honorable Alfonee D'Amato 
Chairman 
Committee on aankillg, lfoustng, and 

Urban Affairs 
United States Scnat~ 
Washington, D.C. 20510 

Dear Mr. Chairman: 

U. S. Department of Justice 

Office of Legislative Affairs 

Wall/lf/Ktt"" D.C. 2OJ]O 

-

P.3/9 

This sets forth the views of the Department of Justice 'on 
section 315 ("church employee pension plans ll ) of H.R. 300S, the 
"Securities Investment Promotion Act of 199~/" as passed by the 
Senate on June 27, 1996. . 

Section 315 of H.R. 3005, as passed by the Senate, would 
exempt church employee pension. plans ("church plans") that meet 
certain specifiad criteria· from several federal statutes 

1 Section 315 is intended to provide exemptions to: 

"Any church plan described in section 414{e) of the Internal 
Revenue Code of 1986, if, under any such plan, no part of 
the asaets may be used for, or diverted to, purposes other. 
than the exclusive benefit of plan participants or 
beneficiaries, or any company 01' account tha.t is --

II (A) established by a person that is eligible to 
establish and maintain such a plan under section 414(e) 
of the Internal Revenue Code of 1986; and 

II (B) substantlallY all of the activities of which 
consist of --

"(i) managing or holding assets contributed to 
such church plans or other assets which are 
permitted to be commingled with the assets of 
church plans under the Internal Revenue Code of. 
1986; or. 

"(ii) administering or providing benefitc pursuant 
to church plans.". 

H.R. 3005, § 315(a). 
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pertai,ning to the iesuance of and investment in securities. 
Section 3l.S would also exempt church plans from statp. laws 
relating to such activity" Speci!ic~lJ.y, the Act would exempt 
church plans from the requJ.rements of the In"estment Company Acl;. 
of 1940, 15 U.S.C. §§ 80a-1-80a-62, the registration and 
reporting reguirement6 of the securities Act of 1933, 15 U.S.C; 
§§ 77a-77aa,2 the requirements of the Securities Exchange Act: at 
1934, 15 U.S.C. § 78a-78kk, the requirements of the !nvestment 
Ad"isers Act of J940, 15 U,S.C. §§ 80b-1-80b-21, the requirement.s 
of the Trust Indenture Act of 1939, 15 U.S.C. ,§ 77aaa-77zz7., and 
all state laws requiring registration or qualification of 
securities. See lLR. 300S, § 315. Because it appears that 
similarly situated, non-religious 'employee pension plans would 
not receive a similar benefit under the various regulatory 
regimes affected, s'ection 3,15 is unlikely to satisfy the 
requirements of the Establish~ent Clause of the United States 
Constitution. 

l. General Standard 

As a general matter, the Establishment Clause prohibito the 
government from singling out religj.oua organizations for 
especially favorable -- or unfavorable -- treatment. See, ~, 
Board of Edug, of Kiryas Joel v. Grumet, 114 S.ct. 2481, 2487 
(~994) (Establishment Clause requires that the go"ernment "pursue 
a course of neutrality toward religion, favoring neither one 
religion over oth~rs nor religious adherents collecti"ely ov~r 
nonadherents") (internal quotation omitted). This principle 
applies not only when the government seeks to confer a direct 
benefit exclusi"ely on religion, but a1eo when the gover.nment 
creates a religious-specific exemption from a regulatory 
requirement. I"or example, in 'rexas Monthly, 'Inc. v. Bullock, 489 
U.S. 1 (1989), the court held that the Establishment Clause 
prohibits a state fr.om singling out for exemption from its sales 
tax periodicals sold by religious organizat,ions, and no others. 
~ ~ (plurality opinion); ~ at 26 (Blackmun, J., joined by 
O'Connor, J., concurring in judgment),3 

2 Under section 315, church plans would not be exempt from 
the prOvisions of the Securities Act pertaining to fraud. See 15 
U.S.C. § 77q. 

,: . 
3 The courtis plurality opinion stated that "Texas' sales 

tax exemption . . . lacks sufficient breadth to pass scrutiny 
under the Establishment Clause.1! Id. at 14. In his concurring 
opinion, uustice Blackmun stated that "[i)n this case, by 
confining the tax exemption exclusively to the sale of r'eligious 
publications, Texas engaged in preferential support for the 
communication of religiQus messa.ges." 15L.. at 28. Such a 
"statutory preference for the dissemination of religious ideas," 
stated Justice BJ.ackmun, "offends our most basic understanding of 

2 
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.The exemptions created b¥ section 3l.5 apply only to employep. 
penslon plans that are mainta~ned by chu;r'ches. Non-religious 
employee pension plans exhibiting otherwise identical 
characteristics would not qualify for the exemptions. In this 
respect, section 315 differs materiaJ.ly from the statute the 
Court upheld against an Establishment Clause challenge in Walz v. 
~ax Comm., 397 U.S. 664, 67'- (1970). That statute exempted a 
broad range of non-religious organizations from New York's 
property tax based on the same criteria used t.o determine 
exemptions (<?r religious organizations_ 4 The statutory exemption 
contained in section 315, by contrast, appljes "exclusively to 
religious organi2ations," ~ulloqk, 489 U.S. at 15. thereby 
advantaging church plans over other similarly situated employee 
pension plans. 

Exemptions from the federal regulatory regimes affected by 
section 315 are available under existing law to a broad range of 
entities for a large number of activities. ~,~, 15 D.S.C. 
§ 80a-3(b) (delineating the exemptions under the Investment 
Company Act); 15 U.S.C. § 77c(a) (delineating the exemptions' 
under the Securities Act); 15 U.S.C. § 7Bo(a} (12) fA) (delineating 
the exemptions under the Securities Exchange Act); lb U.S.C. 
§ 80b-3(b) (delineating the exemptions under the Investment 
Advisers Act) . S Some of the exemptions currently available, 

what the Establishment Clause is all about and hence is 
constitutionally intolerable." 19. 

4 The property tax exemption upheld in ~ provided: 

"Real property owned by a corporation or association 
organized exclusively for the moral or mental 
improvement of men and women, or for religious, bible, 
tract, charitable. benevolent, missionary, hospital, 
infirmary, educa.tional, public playground, scientific, 
literary, bar association, medical society, library, 
patriotic. historical or cemetery purposes . . . and 
used exclusively for carrying out thereupon one or more 
of such purposes _ . . shall be exempt from taxation as 
provided in this section." 

~ ~t 667, 11.1 (quoting § 420, subd. 1, of the New York Real 
Property Tax Law) . 

5 In faot, exemptions from the federal regulatory statutes 
affected currently exist for securities issued and investments 
made by a broad range of charitable and benevolent organiZations, 
including religious organizations, provided that no part of the 
earnings of such j.ssuances or investments inure to the benefit of: 
any private stockholder or individual. ~,~,. 15 U. S . c. 

3 
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moreover, expn::lss1 y pertain to employee pension plnns. 6 We 
'llnderstnnd from the SEC that, as a result, Cl large but 
undetermined number ()f non-religious, charitable, benevolent;. ot· 
'fraternal organization employee pension plans are currently 
exempt f.rom many of the statutory regimes affected by section 
315. It can be argued, therefore, that section 315 represento 
merely an attempt Lo place church plnns on an equal footin~ with 
thoae entities, and that the :r.equirements of Bul1o£.K are 
satisfied because lithe benefj.ts derived by religious 
organizations ((i.e., exemption from a variety of laws regulating 
securities and investments)] flowr] to a large number of ' 
nonreligious groups as well. II J3J111ock, 489 U.S. at 11. 

Indeed, j n Dayton Area Visually Impaired Persons, Inc .. ~ 
Fisher, 70 F.3d 1474, 1483 (6th Cir. 1995), cert. denie~, 116 
S.ct 1421 (1996), the Sheth Circuit, without citing BulloCK, 
rejected an EstOlblishment Clause challenge to an Ohio statute. 
that exempted all religious organizations, and other charitable 
organi2ations meeting certain specified criteria, from the 
requirement to r~gister with the state prior to soliciting -
charitable contributions from the public. Although the court 
suggested that the blanket exemption for religious organiza~ions 
was an attempt to "lift [} a regulation that burdens the exercise 
of religion," ~, a purpose that is permissible as an 
accommodation to religion under CotpQration 9f tbe fresigiug 
BJshop v. Amos, 483 U.S. 327 (1987), it also apparently concluded 
that it was sufficjent for purposes of the Establishment Clause 
that an exemption from which all religious organizations benefit 

§ eOa-3(c) (10) ("Any company organized and operated exclusively 
for religious, educational, benevolent, fraternal, charitable, or 
reformatory purpOSGS, no part of net earnings of which inure to 
the benefit of any private shareholder or indivJdual. lI

) 

(Investment Company Act); .~ § 7?c(a) (4) (Securities Act) i ~ 
§ 80b-3 (b) (4) ,(Investment Advisers Act) . 

6 ~, ~, 15 U.S.C. § 78c(a) (l2) (A) (iv) (west Supp. 
1996) (exempting from the requirements of the Securities Exchange 
Act "any interest or participat.ion in a single truBt fund~ or 
collective trust fund maintained by a bank, or any security 
arising out of a contract issued by an insurance company, which 
interest, participation, or security is issued in connection with 
a qualified plan." The term "qualified plant! includes lIa stock 
bonus, pension, or profit-sharing plan which meets the 
requirements for qualification under section 401 of Title 26 

• • • tI ld. § 78c (a) (l2 (C) ); i.sL.. § 80a-3 (c) (11) (e:x:empting from 
the requirements of the Investment Company Act U[a]ny employeels 
stock bonus, pension, or profit-sharing trust which meets the 
requirements for qualification under section 401 of Title 26 . . . "). 

4 
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also benefj.t "yariQUR secuJ.ar groups. " FiEiner, 70 F. 3d at 1483 
(emphasis added). 

Close scrutiny of the exemptions at issue, however, beli~s 
such an argument. Assuming, arguendo, that Fisher was correctly 
decided, that decision is distinguishable on the grounds that. 
"'the vast majority of charitable organizations in Ohio [are] 
exempt from the registration and annual reporting requ.i.rements 
imposed by the (Ohio Solicitation Act]. '" ~ (quoting the Ohio 
Attorney General's synopsis of the bill that eventually became 
the Ohio solicitation Act). The exemption at issue in fisher was 
crafted in such a way that most similarly situated, nonreligious 
charitable organizations are, like religious organizations, 
effectively exempted from the requirements of the affected 
statute. In contrast, we understand from the SEC that a number 
of similarly situated, non-religious, non-profit organization 
employee pension funds will continue to be ineligible f~r 
exemption from the statutory regimes affected by section 315. 
The exemptions at issue would, thus,' advantage church plans that 
are currently covered by the statutes over non-religious emp~oyee 
pension plans in the same category, a distinction that is at odds 
with the purposes underlying the Establishment Clause. 7 

Moreover, the Court in Bullock held that the existence of 
other sales tax exemptions "for different purposes [other than 
the purposes motivating the exemption for periodicals distributed 
by religious organizations) [did) not rescue the exemption for 
religious periodicals from invalidation." Rullock 489 U.S. at 
900, n.4 (plurality opinion). "What is crucial," noted the 
Court, "is that any subsidy afforded religious organizations be 
warranted by some overarching secular purpos~ that justifies lik~ 
benefits for nonreligious groups." ~ The fact that other 
similarly situated employee pension plans are not expressly 
granted the exemptions afforded church plans under section 315 
suggests that no such overarching secular purpose can be shown. 

7 As the Court stated in invalidating a New York statute 
creating a special school district for a religious community of 
Satmar Hasidim, n[b]ecauee the religious community of Kiryas Joel 
did not receive its new governmental authority simply as one of 
many communities eligible for equal treatment under a general 
law, we have no assurance.that the next similarly situated group 
seeking a school district on its own will receive one." Kirvas 
~oel, 114 s.et. at,2491. This statement reflects the concern 
animating the Establishm~nt Clause that lithe legislature itself 
may fail to exercise governmental authority in a religiously 
neutral way." .IS. 

5 
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2. Accommodation 

As noted above, the Court. has fashioned an exception to the 
general rule aga.i.ust singling out T~ligiouB organizations for 
especially favo:r.able or unfavorable treatment, which allows t,he 
government to "accommodate" religion -- and religion only -- in 
certain circumstances. ~ Amo.R, §ugra (.upholding exemption 
regarding secular, nonprofit aotivities of religiouc; 
organizations from Title VII's prohibition against employment 
discrimination based on religion). This accommodat:i.on exception, 
however ~ allows religion an exclusive exemption from a regulatol~Y. 
regime only when, at a minimum, the axemption IIremov[es) a 
signlficant state-imposed deterrent to the free exercise of 
religion." ljullock, 489 U.S. at 15. Unlike the statutory 
exemptiol1 upheld in Amru!, section 315 "cannot reasonably be seen 
as removing a significant state-imposed deterrent to the ·free 
exercise of reltgion." ~,489 U.S. at 14 (citing AITIOs, 483 
U.S. at 348). Assuming, arguendo, that issuing participations in 
and investing the assets of church plans might constjt:.ute t.he 
kind of religious exercise that can be the subject of 
accommodation, it does not appear that the requirements of the 

. statutes affected by section 315 rise to the level of 
"significant" deterrents to such activity. ~ Bullock, 4S9 U.S. 
at 21 (compliance with recordkeeping nnd reporting requirements 
"would generalJ.y not impede the evangelical act1 vities of 
religious groups"). But see Fisher, 70 F.3d at 1483 (quoting 
&!J.Q.§, 107 S. Ct. at 2869) (suggesting as a basis for its decision 
that a blanket exemption from the r.egistration requirements of an 
Ohio statute covering charitable solicitations for relig~ous 
organizations did not violate the Establishment Clause that the 
exemption represented an attempt to II I lift [) a regulation that 
burdens the exercise of religion.'''}. 

3. Entanglement 

Nor can the exemptions be justified On the grounds that they 
prevent the kind of "entanglement ll between government and 
religious organizations against which the Establishment Clause 
was intended to protect. In Bullock,' the Court r.ejected a 
similar claim with respect to the sales tax exemption, concluding 
that the "routine and factual inquiries" in question did not 
create a risk of entanglement sufficient to justify the 
exemption. See ~ullogk, 489 U.S. at 21 (plurality opinion). See 
~ Swaggart Ministries v. Boarg of EgualizatioD, 493 U.S. 378, 
394-96 (1990) (upholding administrative and recordkeeping 
regulations associated with the collection of sales and use tax, 
where no inquiry into religious doctrine'or motivation was made); 
Tony and Susan Alamo Foundation v. Secretary of Labor, 471 U.S. 
290, 305 (1985) (holding in response to an EBtabl.ishm~nt Clause· 
challcmge that the. commercial activities of a religious 
organization.are subject to the r.ecordkeeping and reporting 
re~lirements of the Fair Labor Standurds Act). For these 

6 
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r.e~laons, we believe section 315 is unlikely to satisfy the 
requirementD of: the Establishment Clause. . 

Thank you for the opportunity to comment on this matter. 
The Office of Management and Budget has advised that there is no 
objection from the standpoint of the Administration's prog~am to 
the presentation of this report. 

cc: The Honorable Paul S. Sarbanes 
Ranking Minority Member 

7 

Sincerely, 

Andrew Pois 
Assistant Attorney General 


