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Attached is a draft letter to Senator Dodd on legislation to
preempt state securities law. You'll recall that John Doerr and
others involved in fighting Prop 211 urged us to make such a
statement in lieu of pushing legislative language to go on the
CR. .

The fourth paragraph of the letter contains three bracketed
sentences; these are meant to be alternatives, from which we
should pick one:

. Sentence (1) is a slight simplification of the NEC's (or at
least Ellen Seidman's) current position: preemption is
appropriate when a company that must register under the 1934
Securities Act (i.e., a company with more than 500
shareholders and $10 million in assets) issues a security
that is traded on a registered national securities exchange
(or an automated quotation system of a registered securities
association) and the suit relates to the purchase or sale of
that security. An even broader formulation, also suggested
by the NEC, would encompass securities that, though not
traded on a national exchange, are subject to regulation
(e.g., registration requirements) under the 1933 Securities
Act -- that is, securities offered interstate to any and all
investors in an amount exceeding $5 million. ‘

. Sentence (2) is a slight simplification of the SEC's (or at
least its counsel's and chief of staff's) current position.
The SEC is very uncomfortable with the NEC's proposal -- or
with any other proposal that would significantly revise the
current balance between state and federal securities law.
The SEC is looking for a way to go after what it sees as the
worst aspect of Proposition 211, while leaving other state
securities law in place.

To be more specific: What seems most dangerous to the SEC
about Prop 211 is that it effectively would replace federal
securities law by allowing nationwide securities class
actions to go forward in California courts under very pro-
plaintiff California law. (Who would ever bring such an
action in federal court again?) The SEC believes that the



way to prevent this from happening -- while at the same time
retaining the current role of state securities law -- is to
pass legislation preempting any state securities action that
is not based on privity. (You'll recall from law school
days that a suit is based on privity when the plaintiff has
bought something from or scld something to the defendant.)
According to the SEC, a privity requirement effectively
would foreclose state courts from hosting nationwide class
actions. And since more than 40 states now have privity
requirements, a preemption proposal of this kind would leav
intact most current state securities law.

Of course, this proposal would not satisfy Doerr and others
in the Silicon Valley community. For one thing, it would
leave much of Prop 211 still standing. More broadly, it
would leave securities a law a joint federal-state system,
rather than the almost exclusively federal realm that Doerr
and others (including the President and Leon in some of
their most recent public comments) seem to envision.

. Sentence (3) is the coward's -- or perhaps the wise man's --
way out. This sentence says nothing about the specifics of
a preemption proposal, leaving us to deal with those issues
as they come up (but also perhaps making it harder for us to
object to proposals that we believe to be too extreme).

What do you all think?
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TO THE HOUSE OF REPRESENTATIVES: L~>°~~\ '}{Aua fk4Ax-cj~°

I am returning herewith without my approval H.R. 105§, =~

the "Private Securities Litigation Reform Act of 1995." This.
legislation is designed to reform portions of the Pederal
securities laws to end frivolous lawsuits and to ensure that
investors receive the best possible information by reducing
the litigation risk to.cqmpaniea that make‘forward-lpokiné
statements. '

I support those goals. Indeed, I' made clear my Qillingneea
to aupport the bill passed by the Senate with appropriate 'eafe
harbor' language, even though it did not include certain
provisions that I favor -- such as enhanced provisions with
respect to joint and several liability, aider -and abettor .
liability, and statute of limitations. a

I am not, however, willing to-eign legialatiqn'that will
have ﬁhe effect of cloeing the codrthouae door on inveséors ﬁhé
have legitimate claims. Those who are the victims of fraud
should have recourse in our courts.: Unfoitunately, changeb:
made in this bill during conference could well prevent that._;j

This country {s blessed by sttong and vibrant marketa and
I believe that they function beat when corporations can raiae
capital -by providing inveatora with their best good taith
agsegsment of future prospecta, without tea: of coatly,-.
unwarranﬁed litigation. But 1 algo know that our markets are as
strong and effective as they are becauae they operate .- and are
seen to operate -- with integrity. I'believe that this bill, " as
modified in conference, could erode thie crucial baais ‘of our. ’
markets’ strength. ' o .

. Specifically, I object to the following élemente of this
bill. Fiiat, I believe that the pleading requirements of the
Conference Report with regard to a defendant's state of mind
impose an unacceptable procedural hurdle to ‘meritorious claime

being heard in Federal courts. I am prepared to support the
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high pleading standard of the U.S. Court of Appeals fs; éh;
' Second Circuit -- the highest pleading standard of any Federal.
circuit court. But the conferees make crystal clear in the
Statement of Managers their intent to raise the standare even
beyond that level. I am not prepared to_accept that.

The conferees deleted an amendment offered b§ Senator
Specter and adepted by the Senate that apeeifically inconporated
_ Second Circuit case law with respect to pleading a claim of
" fraud. Then they specifically indicated that.they were not

adopting Second Circuit case law but instead intended to
“atrengthen“ the existing pleading requirementa of the Second
Circuit. All this shows that the conferees meant to erect a
‘higher barrier to bringinj suit than any now existing -- one
8so high that even the moat.aggrieved'inveators with the most
painful losses may get'toaeed out of court before they have a
chance to prove their case. ‘

Second,- while I support the language of the Conference
Report providing a "safe harbor" for companiéa that include’ .
meaningful cautionary statements in their ptojections of .
earnings. the Statement of Managers -- which will be uaed by
courts as a gulde to the intent of the COngteaa with regard to
the meaning of the bill -- attempts to weaken tHe cautionary. N
language that the bill itaelf requires. Once again, tne endﬁ .
result may be that investors find their legitimate claima :

unfairly dismissed. _

Third, the Conference ﬁeport'a Rule 11 provision.lacks
balance, treating plaintiffs more harahly than defendante in a
manner that comes too cloae to the "loser paya' standard I .
oppose. ' ‘

I want to sign a good bill and I am prepared to do'exactly
. that if thé.Congreaa wiil make the following changes to this "

. 1egialation£ .firat( adopt . the Second:Circnit pleading standards.
and reinsert tha Specter amendment into the bill. I will .

support a bill that submits all plaintiffs to the tough pleading
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standards of the Second Circuit, but I am not prepared to go
" beyond that. Second, remove the language.in the Statement of
Managers that waters down the nature of the cautionary language
“that must be included to make the safe hafbor.aafe. Third,
restore the Rule 11 language to that of the Senate bill.

While it is true that innocent compéniea are hurt by
frivolous lawsuits and tha;.valuable 1n£ormati§n may be withheld:
" from investors when companies fear the risk of such suits, it is
also true that there are inndcent investors who are defrguded .
and who are able to recover their losses only becaﬁse they'?an .
go to cﬁurt. It is appropriate to change the law to eﬁeure that
'companiee can make reasénable statements and future projections
without getting sued every time earnings turn out to be lower
than expected or stock prices drop. But it is qot appropriate
to erect procedural barriers Ehat will keep Qroqgly injﬁred
persons from having their day in court.

I ask the Congress to send me a bill promptly that will
. put an end to litigation abusesuwhile stil) protecting the
legitimate.righta of ordinary investors. I will sign such a -

bill as socon as it reaches my desk.

THE WHITE HOUSE,

December 19, 1995.



