THE WHITE HOUSE
WASHINGTON

March 2, 1998
MEMORANDUM FOR THE PRESIDENT
THROUGH: GENE SPERLING
FROM:

SALLY KATZEN

SUBJECT:

Regulatory Reform Legislation

This memorandum seeks your guidance on the Administration position on S. 981, the
Thompson-Levin regulatory reform bill.
ACTION· FORCING EVENT: On Thursday, March 5, the Senate Governmental Affairs
Committee will be holding a markup on the bill. We currently have several serious concerns with
the bill. Your advisors all agree that the Administration should register our views before the
markup. The number and tenor of the objections we present will depend on your preferred
strategy and end game.
BACKGROUND. Senators Levin and Thompson have been working over the past 18 months
on a regulatory reform bill that seeks to avoid some of the excesses in the Dole regulatory reform
bill, which we defeated three times in the l04th Congress and which proved a rallying point for
many of our constituencies in the 1996 election.

The most recent version of S. 981, revised after informal consultation with agencies and White
House offices, responded to a number of our previous concerns. There are, however, significant
problems remaining in the bill even as revised. We believe that some of these flaws could be
fixed to our satisfaction; others may not. Several agencies believe that even if all of these flaws
are fixed, this bill in any form will add significant administrative burdens that will interfere with
their ability to issue regulations to protect health, safety, and the environment, including some of
your major initiatives.
Labor unions, environmental organizations, and other public interest groups are adamantly
opposed to any bill of this type -- even ifmoderate or benign -- and have presented this as a
significant test of our credibility in protecting public health and the environment. For all of these
groups, defeat of this bill is a high priority. By contrast, the business community has consistently
pushed for a regulatory reform bill and is prepared to accept any version that essentially codifies
your executive order governing review of regulations by OMB, although they have been
disappointed by the number of concessions that Thompson has made to gain Levin's support.
The congressional politics of the issue are problematic. Levin is a moderate, is well-respected on

issues of administrative law, and is perceived as unlikely to support a bill that would adversely
affect health, safety, or envirorunental regulations. He has attracted as co-sponsors Senators
Glenn, Rockefeller and Robb. Senator Daschle feels that he has held Levin back to avoid a
division in the Democratic caucus, but that he cannot do so much longer. There are at least four
Democrats on the committee (led by Senators Torricelli' and Durbin), and others in the Senate as
a whole, who want to fight because they believe it is a good issue for Democrats and because
they are under strong pressure from environmental, labor, and public interest groups. In the
House, S. 981 is likely to divide Democrats along the very fault lines that emerged in the fasttrack debate.
The Republican politics are also complex. The most conservative wing of the party is
ideologically wedded to a far stronger version of regulatory refonn legislation than Thompson
has developed with Levin, and may want to preserve regulatory refonn as an issue to use against
Democrats. Other RepUblicans are willing to enact a moderate bill in order to deliver something
for their constituents in this Congress.
Your advisors believe that it is likely that if the bill reaches the floor with Senator Daschle's
support, it would pass the Senate with as many as 70 votes. It is generally thought the House
would then send it to your desk as passed by the Senate (although House leadership will likely
face pressure from the right to make the bill more extreme),
There are three options that your advisors have been discussing. They all presuppose that we will
oppose the bill unless our concerns are met.
Option 1. Present a set of "high-bar" proposals that we know Levin and Thompson are unlikely
to accept.
Pros: This would attempt to satisfy the expectations of labor, envirorunental, and public interest
groups on an issue that these groups have identified as their highest priority.
Cons: This would diminish the likelihood that we can negotiate needed changes if the bill
moves forward despite our strong opposition, and we could be presented with a vetoproof bill that is more burdensome than we would otherwise have been able to negotiate.
Also, if the drafters fix a few of our criticisms, we run the risk of appearing to be
negotiating in bad faith.

Option 2. Set forth a list of the changes to address the major concerns that the agencies and
White House offices agree on.
Pros: This approach would be well received by Levin and Thompson, avoid positioning you as
an opponent of any reform, and substantially improve the bill.

Cons: This will disappoint labor, environmental, and public interest groups. This approach also
presents the risk that Levin and Thompson will accept only some of our changes, leaving
major concerns unaddressed while depriving us of a principled ground for opposition.

Option 3. Set forth an expanded set of changes that go beyond those in Option 2. Not all of these
changes would be essential to a signable bill, but the bar would not be as high as in Option I.
Pros: This approach would give us the negotiating room to insist on the changes in Option 2 as
our bottom line. This additional negotiating room will enhance our credibility with the
groups in opposition, even if they would have us ask for more.
Cons: They could pick and choose among our suggestions but avoid meeting our most important
concerns. This would allow them to trumpet their willingness to compromise, while
casting us as unreasonable if we continue in our opposition. By raising the bar higher than
Option 2, a final acceptable bill would look like more of a loss than it actually is.

We understand that Senator Dasch Ie has given Senator Levin a number of changes which are
essentially a subset of our Option 2 list. We further understand that Daschle would ask Levin to
work with us to incorporate our changes in the bill. Senator Daschle will likely support Levin
even ifall'ofhis own changes are not made. Senator Daschle would either favor Option 2 or 3.
DECISION

__ Option 1

__ Option 2

__ Option 3

Let's Discuss

Attached is a brief statement of the major concerns we would seek to address under Option 2.

s. 981 -- REGULATORY IMPROVEMENT ACT OF 1998

(Substitute)

Summary Statement of Administration Position: In S. 981, Senators Levin and Thompson have
made a thoughtful, good faith effort to draft comprehensive regulatory r~fonn legislation. The
substitute bill issued earlier this month contains significant improvements over last summer's
draft. We applaud this effort. While the substitute is responsive to many of our concerns, there
are still serious issues remaining. One of the problems with comprehensive legislation is that so
many different kinds of rule making are affected. We want to be sure that any new law improves
the regulatory system, and does not impair -- by creating more paperwork, more red tape, and
more delay- - agencies' ability to do their jobs. We are interested in working with the Congress
to see if we can find the common ground.

OVERVIEW OF MAJOR AGENCY CONCERNS
Below we have distilled from agency comments the most serious and legitimate concerns.
Proposed fixes follow. It bears emphasis, however, that agencies are concerned not only with the
specific, major issues noted below, but with the total burden imposed by those and other
provisions in the bill. Most agencies believe that this bill is unnecessary -- from their own
rule making perspective it is certainly unwanted -- and will only add to the time, resources, and
difficulties that currently attend rule making.
Judicial Review

•

The judicial review provisions raise the prospect of tactical litigation over errors that were
not material to the outcome of a particular rulemaking. This risk is compounded by the
mandate that courts "shall" remand or invalidate regulations whenever an agency fails to
perfonn the required analysis, the failure to specify that remand or invalidation is
appropriate only where the agency "wholly" fails to perfonn the analysis, or the
elimination of any judicial discretion to uphold a rule where an asserted error is not .
prejudicial to the outcome of the rulemaking.

Implicit Supermandate

•

The bill would likely be construed to narrow the range of discretion available to agencies
under their existing statutory mandates to protect human health, safety, or the
environment. The purported "savings clause," providing that its tenns not "be construed
to supersede any requirement for rulemaking or opportunity for judicial review,"
exacerbates this risk. Many statutes pennit agencies to promulgate more protective
standards than those that would meet S. 981 's analytical benchmarks (b~nefits justify
costs, net benefits are maximized, and the rule is the most cost-effective option). But this
authority often is conferred in tenns that cannot be deemed a "requirement for
rulemaking." Accordingly, courts may well reconcile any ambiguity in existing
regulatory statutes to the policies in S. 981. This reading would compel agencies to
exercise their discretion within the narrow range of options that are cost-justified and that
maximize net benefits -- an implicit supennandate.

Risk Assessment

•

The substitute continues an effort to codify science and analytical approach at a level of
detail and in terms that are likely to prove inconsistent with the best science in this
evolving field. This is especially problematic in the case of provisions tailored to an~lysis
of cancer risks, which are ill-suited to an evaluation of risks related to environmental and
natural resource protection, worker safety, or airworthiness.

•

The substitute expands statutory risk assessment requirements beyond major rules to any
risk assessment 1h:at OMS "determines is anticipated to have a substantial impact on a
significant public policy or the economy." This could be applied to a new and unbounded
category of agency actions that are not rulemakings.

•

The requirement that agencies revise risk assessments whenever new and reliable
information becomes available threatens an endless analytical process, reopened with
each new study. Agency decisions concerning whether and how to revise a risk
assessment would provide new fodder for protracted litigation.

Peer Review

•

The bill would require peer review in contexts where the process would add significantly
to costs and delays of the regulatory process without any foreseeable benefit. For
example the requirement that cost-benefit analyses be subject to peer review would add
little to the independent review OIRA already performs in our regulatory review process.

•

The requirement that peer review be entirely independent of the regulating agency would
render well-established and credible peer review mechanisms like EPA's Science
Advisory Board unable to perform their assigned functions. This requirement also would
make good peer review impossible for those agencies that have a virtual monopoly on
experts in highly specialized subject areas (e.g. nuclear safety).

Other

•

By codifying certain definitions, procedures, and disclosure requirements that President
Clinton has imposed as a matter of discretion in Executive Order 12866, the bill would
interfere with the President's prerogatives in overseeing the Executive Branch.

•

The bill contains two different, uncoordinated and likely duplicative processes for the
review of past regulations, imposing a major burden on agencies (sections 632 Review of
rules, and 644(b) Periodic review of rules.).

•

The bill imposes its analytical requirements even where the costs of compliance with the
regulation have been incurred by the regulated community and no costs can be avoided by
selecting a different regulatory option. This is a major burden on the agencies with no
conceivable benefit to the public or regulated entities.

•

The substitute requires OIRA, with help from OSTP and CEA, to conduct a series of new
studies for which there is neither funding nor need.

•

There definitions of "major rule" and "substitution risk" should be modified to
confonn to current practice.

•

Exemptions needed:
.. rules to implement international trade agreements or other agreements
concerning foreign affairs;
- rules withdrawing products from market to protect human health, safety
or the environment (currently, S. 981 only exempts rules authorizing
product entry).

PROPOSED FIXES TO SUBSTITUTE S. 981 (Partial List)
1. Judicial Review:
a. Change "shall" to "may," and delete reference to peer review (page 24, lines 12-13)
b. Delete section 627(d) and substitute Glenn-Chafee review language:
"(d) In any proceeding involving judicial review under Section 706 or under the
statute granting the ~lemaking authority, the information contained in any costbenefit analysis or risk assessment required under [sections 623,624, ... ] may be
considered by the court as part of the administrative record as a whole solely for
the purpose of determining whether the final agency action is arbitrary, capricious,
or an abuse of discretion, or unsupported by substantial evidence where that
standard is otherwise provided by law. The adequacy of compliance or the failure
to comply with [sections 623,624,625 ... ] shall not be grounds for remanding or
invalidating a final agency action, unless the agency entirely failed to perform a
required cost-benefit analysis or risk assessment.
c. Add prejudicial error language to sec. 627(e), to ensure that only errors material to the
regulatory outcome are a basis for remand.
2. Implicit Supermandate:
a. Delete section 622(b) and replace as follows:
,"Nothing in this subchapter shall be construed to alter or modify the substantive
standards otherwise applicable to a rulemaking under other statutes, or to limit the
agency's range of discretion in construing other statutes."
3. Risk Assessment
a. Delete section 624(a)(1)(A)(ii), which broadens applicability risk assessment beyond
. rulemaking.
b. Delete the requirement in section 624(d) requiring public notice of intent to perform a
risk assessment
c. Delete section 624(c)(2) to prevent unending cycle of revision, or clarify that new
studies must only be considered if they are reasonably available before the agency
prepares the initial risk assessment.
d. Exclude from the coverage of section 624 those major rules that are not premised on
the outcome of a risk assessment.
4. Peer Review
a. Delete cost benefit analysis from coverage of requirement for peer review (section 625,

line 3,4)
b. Modify section 625 line 14 so that peer review participants are independent of the
"program office," rather than independent of the "agency."
c. Clarify that only one round of peer review is required, and that it should be performed
during the comment period on the proposal.
5. Other
a. Narrow definitions, procedures and disclosure provisions to increase Presidential
discretion. '
- Delete section 641 definitional constraints on what the President may review
- Modify section 643, public disclosure requirements, so that the President has maximum
flexibility (concerning the scope and timing-of disclosure, for example), and so that the
integrity of deliberative process is maintained.
b. Regarding "look back" reviews, delete section 644(b) (duplicates review of rules
section). In section 632, Change cycle of review from 5 to 10 years (page 29, line 19 and
page 38, line 13).
c. Modify both "lookback" and post-promulgation analysis requirements (section
623(£)(2) to 'exclude rules where the costs of compliance have been substantially incurred.
d. Delete section 628 guidelines, interagency coordination, and research and section 629
Risk based pri~ri~ies. stUdy:. A1t~mat~,:,ely, m*e tl.t~s~ requirements contingept on the .
. .- .
availability of appropriations.
r

.......

e. Defmitions:
Delete " .. .in reasonably quantifiable costs" from page 5 lines 14,15.
- substitution risk: inset word "unavoidably" on page 8 line 19 (" ... to result
unavoidably from ... ")
- modify section 621(1) to exclude a rule: "that authorizes or bars the introduction
into commerce, or recognizes or cancels recognition of the marketable status of,
a product."
- add exemption from definition of rule for rules related to international trade.
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