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MANDATORY ARBITRATION AGREEMENTs IN: 
EMPLOYMENT CONTRACTS IN THE.- 

SECURITIES INDUSTRY 

FRIDAY, JULY 31, 1998 

U.S. SENATE,, 
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS, . 

Washington, DC. 
The Committee met at 10:20 a.m., in room 538 of the Dirksen 

Senate Office Building, Senator Alfonse M. D'Amato (Chairman of 
the Committee) presiding. 

OPENING STATEMENT OF CHAIRMAN ALFONSE M. D'AMATO 

The CHAIRMAN. I want  to apologize to my colleagues for the 
delay. Unfortunately, due to the tragic death of two officers, we 
were forced to reschedule, and that 's why we don't have nearly as: 
many Members here as I believe we would have had. I th ink we 
would have had just  about all of our Committee in attendance, 
were this hearing to have been held as originally scheduled~ 

Be tha t  as it may, we have an impressive panel. Our first two 
witnesses are Senator Feingold and Congressman Markey. 

I'm going to ask tha t  the full text of my opening s ta tement  be 
placed in the record. 

Let me begin by saying there is no place for discrimination in the 
workplace, or anywhere-else. Discrimination undermines the very 
system of merit and individual achievement tha t  makes America 
great. People should be judged on the basis of their ability, not on 
the color of their skin, gender, ethnic background, religious affili- 
ations, or any other irrelevant basis. The practice of discr iminat ion.  
must  not be tolerated, and we have to do all we can to ensure tha t  
discrimination has no place in the workplace. 

For this reason, we need to address the abuses that  persist in the 
modern working environment. We mus t  ensure tha t  every working " 
man and woman has an opportunity for redress and access to the 
legal avenues needed to confront and prevent discrimination. 

Mandatory arbitration of disputes is a longstanding practice in 
the securities, industry. For years, employees in securities firms 
have been required to sign such an agreement as a condition of em- 
ployment, mandating tha t  all disputes be settled by way of arbitra- 
tion, rather  than  litigation. Customer disputes, as well as disputes 
between securities firms, are also subject to arbitration. 

There are those who believe tha t  the arbitration process of the 
securities industry should exclude claims of discrimination. Let me 
make it clear: A system of arbitration.which fosters discrimination 

( 1 )  ., 



cannot and should not be continued. But the reality of our overbur- 
dened court system demonstrates that we need to allow for the op- 
tion of arbitration where it is deemed appropriate. 

It is my opinion that in some cases it may be appropriate. We 
will no doubt hear testimony today both from witnesses who agree 
with that proposition, as well as those who do not. 

I want to thank my colleagues, and I want to commend Senator 
Feing01d and Congressman Markey for focusing attention on this 
important matter. They have ~both studied this issue over a period 
of time, and are here to share their views. 

I again thank my colleagues for being here today. I look forward 
to hearing their testimony. 

We will turn to Senator Feingold. 

OPENING STATEMENT OF R U S S E L L  D. FEINGOLD 
A U.S. SENATOR FROM THE STATE OF WISCONSIN 

Senator FEINGOLD. Thank you very much, Chairman D'Amato, 
for calling this hearing on the issue of mandatory, binding arbitra- 
tion of employment disputes in the securities industry. 

Let me thank you, in particular, for you and your staff's courtesy 
in offering me the opportunity to ask questions. Unfortunately, be- 
cause of my schedule, I won't be able to stay for that. But I am 
grateful for it and hope that I could submit some questions in writ- 
ing, if that would be permissible to the Chair. 

The CHAIRMAN. Absolutely. 
Senator FEINGOLD. I must say that I am quite impressed with 

your concern and understanding of this important matter, and I do 
thank you for this hearing. 

I also want to thank Congressman Markey for his leadership on 
this issue in the House. 

There is a disturbing and growing trend in employment con- 
tracts, in particular within the securities industry. Many employers 
are conditioning employment or professional advancement upon 
their employees' willingness to submit claims of discrimination or 
harassment to mandatory arbitration, 'Mr. Chairman--I emphasize 
the word, mandatory--rather than pursuing their suits in the 
courts. Although several Fortune 500 companies utilize mandatory 
arbitration, the securities industry is unique in that  it is the only 
industry which requires its employees to waive their rights to bring 
such claims in court as a precondition of employment. 

Today, morethan 550,000 registered representatives of the secu- 
rities industry must resolve their employment disputes, including 
discrimination and sexual harassment claims, before an industry- 
sponsored arbitration panel. All securities industry employees are 
required to sign a Form U-4, which is the Uniform :Application for 
Securities Industry Registration or Transfer. In other words, the 
Form U-4 is a regulatory safeguard that an employee is required 
to sign prior to gaining employment in the industry: 

Unfortunately, the Form U-4 contains a clause which mandates 
that  all such employees file any employment dispute--even a Fed- 
eral civil rights or sexual harassment claim--before an arbitration 
panel. 

An important point has to be made here--because the practice 
of requiring mandatory, binding arbitration is industry-sponsored, 
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employees cannot simply change firms to  avoid arbitration. In 
short, if someone wishes to work within the securities industry, 
they have no choice but to acquiesce to this unfair and potentially 
biased practice.  

Make no mistake, however. This problemis not limited to what 
we commonly consider the center of the securities industry, which 
is your State, New York. Rather, mandatory, binding arbitration of 
employment disputes affects people nationwide. Indeed, recently, a 
man who worked for a firm in my State, Wisconsin, was fired from 
his job. The man alleged that he was let go not for just  cause, but 
because he was too old; therefore, he filed an age discrimination 
claim against his employer. ~ . 

The plaintiff in this case felt that he should have the right to 
bring his civil rights claim in court, but a Court of Appeals for Wis- 
consin held that  he was bound by the mandatory, binding arbitra- 
tion clause in his employment contract and, thus, must submit his 
case to an arbitration panel. 

The court did note that if this man's  case were decided under 
Wisconsin law---that is, under the Wisconsin Arbitration Act--he 
would have had the right to file his claim in court. But because the 
Supreme Court held in Southland Corp. v. Keating that the Fed- 
eral Arbitration Act preempts such State laws and because the Su- 
preme Court held in Gilmer v. Interstate/Johnson Lane Corp. that 
such an age discrimination claim could be subject to compulsory ar- 

• bitration pursuant to the arbitration agreement in the Form U-4, 
the court had no choice but to force t h e m a n  to forego his right to 
file his claim in a court of law. 

Mr. Chairman, to put an end to this troubling practice, I have 
introduced the Senate version of the CivilRights Procedures Act-- 
Representative Markey has sponsored the House companion bill. 
This measure would amend seven civil rights statutes to guarantee 
that a Federal civil rights or sexual harassment plaintiff can still 
seek the protection of the U.S. courts, rather than being forced i n t o  
mandatory, binding arbitration. Simply stated, this bill would en- 
sure that an employer cannot use her or his superior bargaining 
power to coerce her or his employees to capitulate to an agreement 
which diminishes their civil rights protections. 

Representative Markey and I are by no means the only people 
that are concerned about this important issue. The Women's Legal 
Defense Fund, the Mexican American Legal Defense and Education 
Fund, the National Asian Pacific American Legal Consortium, the  
National Women's Law Center, the National Council of La Raza, 
the Coalition of Labor Union Women, the National Employment 
Lawyers' Association, the American Civil Liberties Union, the D.C. 
Lawyers' Committee for Civil Rights and Urban Affairs, Women 
Employed, and recently, the Attorney General in your home State 
of New York have noted their support for our bills. 

As you know, Mr. Chairman, the New York Attorney General, 
Dennis Vacco, recently held a public hearing on the issue of dis- 
crimination and  sexual harassment in the securities industry. In a 
letter sent to me last week b y  Attorney General Vacco, he noted 
:the importance of this country's civil rights and sexual harassment 
laws and the need to protect such a plaintiff's right to bring her 



or his suit in court. In addition, he also noted the "deficiencies of 
the arbitral process." These included: 

The inherent inequality of bargaining power between individual employees and 
employers necessitates the proscription of mandatory arbitration of employment dis- 
crimination claims; 

Discovery is typically more limited in arbitration than in court proceedings; 
Some remedies available in court, such as punitive damages, are not available in 

arbitration; 
The right to a trial by jury is not available in arbitration; and 
Arbitration proceedings are typically private in nature. Arbitration decisions are 

usually not required to be written and typically go unpublished. Moreover, arbitral 
decisions are subject to review only under limited circumstances. As a result: (1) ar- 
bitrators' decisions, as well as employers and their practices, are not subject to pub- 
lic scrutiny or accountability; (2) the failure of arbitrators to correctly interpret and 
apply the law is not subject to correction; and (3) the development of our civil rights 
laws is severely hampered. 

While it is true that the National Association of Securities Deal- 
ers' proposed rule change eliminating the requirement of manda- 
tory, binding arbitration was recently approved by the SEC, this 
rule change will not go into effect until January 1999. Moreover, 
many of the commentators have criticized the rule's implementa- 
tion delay, and have argued, that it is nothing more than a stall 
tactic by the industry to allow firms time to simply institute their 
own private binding arbitration rules. 

The right to seek redress in a court of law--the right to a jury 
trial is one of the most basic rights accorded to employees in this 
Nation. In the Civil Rights Act of 1991, Congress expressly created 
this right to a jury trial ' for employees when it overwhelmingly 
voted to amend Title VII of the Civil Rights Act of 1964. 

The truth of the matter is that today the intent of the Civil 
Rights Act of 1991 and other civil rights and labor laws, such as 
the Age Discrimination in Employment Act of 1967, are being cir- 
cumvented by the securities industry by requiring all employees to 
submit to mandatory, binding arbitration. In other words, the in- 
dustry is compelling this practice without regard to the basic civil 
rights of American workers or their right to secure final resolution 
of such disputes in a court of law under the rules of fairness and 
due process. 

How then does the practice of mandatory, binding arbitration 
comport with the purpose and spirit of our Nation's civil rights and 
sexual harassment laws? Mr. Chairman, the answer, in short--it  
does not. 

I again want to thank you, Mr. Chairman, for calling this hear- 
ing. I hope we can work together to put an end to this disturbing 
practice which robs employees--especially the securities industry 
employees--of the full protection of our Federal civil rights and 
sexual harassment laws. 

Mr. Chairman, I would ask at this point if we could enter into 
the record testimony and letters in support of our bill, S. 63, from 
Judith Appelbaum, Senior Counsel and Director of Legal Programs 
at the National Women's Law Center; Dennis Vacco, the New York 
Attorney General; Ellen Vargyas, Legal Counsel for the U.S. Equal 
Employment Opportunity Commission; Judith Lichtman, President 
of the National Partnership for Women & Families, and Thomas 
O'Keefe, the President of the National Association of Investment 
Professionals. 



The CHAIRMAN. It is SO ordered that  t h e y  will all be entered into 
the •record. 

Senator FEINGOLD. Thank you. 
The CHAIR~L~. Thank you, Senator. Thank you for your patience 

and continued commitment in this area.  I'm deeply impressed. : 
Congressman Markey, it's good to see you. 
Representat ive MARKEY. Thank you, Mr. Chairman. 
The CHAIRMAN. It's good to have you with us. 

O P E N I N G  STATEMENT OF EDWARD J. MARKEY 
A U.S. REPRESENTATIVE IN CONGRESS 
F R O M  THE STATE OF MASSACHUSETTS 

Representat ive MARKEY. Thank you, Mr. Chairman. Thank you 
very much for allowing me to testify here with Senator Feingold 
this morning. 

Since the early 1990's,. employers across the country have sought 
to circumvent our Nation's civil rights laws by forcing employees to 
sign away their fundamental  rights to a court  hearing. 

The securities industry is the model, but  this practice is now ex- 
tending over to information industries. It  is now spreading over 
into health care fields. It is spreading, in other ,words, from field 
to field, as employees are being asked to sign these contracts which 
waive their own rights; rights which anyone else in America would 
be able to enforce with regard to the civil rights protections that  
over the. last  generation we have worked very hard to put on the 
books. 

As the securities precedent  is set and emulated by other indus- 
tries, this now looms as a threa t  to millions of Americans'-ability 
to be able to exercise their, rights to protect themselves against dis- 
crimination because ofage,  because of sex, because of race. Without 
action, those rights are going to be eroded significantly. 

As a condition of employment or promotion, a growing number 
of employers are requiring workers  to agree to submit .any future 
claims of job discrimination.to.,industry-sponsored, binding arbitra-J 
tion panels. Employees who sign these mandatory arbitration con- 
tracts give up their right,to due  process, trial by jury, the appeals 
process, full discovery, and other court provided rights..In essence,, 
mandatory arbitration contracts reducec iv i l  rights protections to 
the status of the •company car, a perk which can be denied at will 
by the employer to the employee .  • 

Jus t  strip them of it. No, you have lost your ability to appeal, to 
be able to have any additional information. You lost your right be- 
cause of your age, because of your sex, because of other things that  
we determine tha t  in our judgment  as the employer, you do not 
have the right to be able to exercise. 

While this practice has  become increasingly popular  among, e m -  
ployers in many fields, no industry has employed mandatory arbi- 
tration contracts to the same extent as the securities industry. The 
securities industry  is the only industry which requires employees 
to sign away their  civil rights as a condition of licensing. You don't 
ge t  your license as a broker unless you sign away all of your rights. 
This licensing agreement is a take-it-or-leave-it offer. Potential em- 
ployees can agree to mandatory arbitration or they can just  seek 
another profession. There's an option for someone that  has always 
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wanted to get into the financial services worldmsign away all of 
your rights or just go find something else to do with the rest of 
your life. 

Mandatory arbitration of civil rights is wrong even if the arbitra- 
tion process were a balanced one, but too often it has only a sem- 
blance of impartiality. The securities industry, i n  particular, has 
transformed a potentially independent judicial environment into 
one where neutrality is virtually nonexistent. Rather than provid- 
ing its employees with a quick, inexpensive, and fair alternative 
dispute resolution forum, Wall Street has established a system 
which is slow, costly, and often appears biased. 

In 1994, I commissioned the General Accounting Office to care- 
fully study Wall Street's arbitration system. The GAO found that 
a n  astonishing 89 percent of securities arbitrators were white men 
over the age of 60 with little or no expertise in the area of employ- 
ment law. That's. unfair to women, it's unfair to blacks, to His- 
panics, to every minority. White men over the. age of 60 are the 
jury in every: single trial for most of these arbitration cases. At 
best, such a setting has the appearance of unfairness; at worst, it 
is a tainted forum in which an employee, can never be guaranteed 
a truly fair hearing. Like forcing employees to buy goods at the 
company store, the price of such so-called justice is just too high 
for employees all across the financial services industry. 

I am pleased that the securities industry has finally begun to 
take steps to eliminate its inequitable mandatory arbitration re- 
quirement from its licensing agreement, and I applaud the Securi- 
ties and Exchange Commission's recent decision to approve the 
NASD's proposed rule change to eliminate the mandatory arbitra- 
tion clause from its licensing agreement. I am also pleased to hear 
that the Board of the New York Stock Exchange is expected to vote 
on a proposal to eliminate its own mandatory arbitration require- 
ment at their next Board meeting in September. I encourage the 
Board to act quickly to approve this rule ~change. 

Despite the very positive steps taken by the NASD to eliminate 
its mandatory arbitration requirement, I have concerns about the 
much delayed implementation date of the NASD rule change. I am 
particularly worried that this delay may encourage securities firms 
themselves to use this period to impose individual mandatory arbi- 
tration contracts on their employees. Such action would eliminate 
any real benefit securities employees would have received as a re- 
sult of the NASD rule change. 

The waiting period is particularly questionable in light of a deci- 
sion by the Ninth Circuit Court of Appeals regarding mandatory 
arbitration in the securities industry. In the case of Duffield v. 
Robertson, Stephens & Company, the court held that the securities 
industry licensing agreement directly violates the Civil Rights Act 
of 1991--the Ninth Circuit has just ruled on this. If this arbitration 
requirement was found to  be illegal, why aren't we eliminating it 
entirely across the country? 
• Although the NASD will n o  longer require mandatory arbitra- 

tion, the NASD arbitration forum will continue to be used by .some 
individual securities firms which have imposed their own manda- 
tory arbitration requirements. I am deeply concerned about the 
fairness of this forum and, in particular, about a recent NASD pro- 



posal to place limitations on punitive damages that  can be assessed 
in employment arbitration cases. I believe this proposal is incon- 
sistent with every Supreme Court decision affirming the legitimacy 
of using arbitration.-The Supreme Court has repeatedly stated that  
arbitration is acceptable because plaintiffs are entitled to the same 
rights they would receive in court. The industry cannot have ~ it 
both ways; placing caps, limitations, on punitive damages while 
claiming to afford equal protection for those individuals who come 
before these panels. 

As the securities industry begins to take action to el iminate its 
mandatory arbitration requirement and reform its arbitration sys- 
tem, we must  ensure that  Wall Street employees are provided with 
the same access to the courts afforded to other Americans who.are 
subject to discrimination on the basis of race, age, sex, or  disability. 
Workers on Wall Street  and all financial services across the c0un: 
try, no mat ter  what  city in the country they work  in, have a right 
to a fair, equitable, and voluntary forum in which to resolve dis- 
crimination claims. 

I understand , Mr. Chairman, that  today's hearing is an oversight 
liearing on arbitration in the securities industry. It  is not focused 
on any particular legislation. But as Senator Feingold has stated, 
he and I have introduced, along with Representative Constance 
Morella, legislation which would make mandatory arbitration con- 
tracts unenforceable, and which would provide relief to those em- 
ployees in every industry, not just  the securities industry, but  in 
every industry across the country who are required by their em- 
ployer to' sign mandatory arbitration contracts, and would guaran- 
tee that  no one could be forced to choose between their civil right s 
and their job. 

Mr. Chairman, by conducting this hearing today, you are helping 
to educate the  American people about this growing phenomenon of 
a precondition being attached to someone being employed in the 
securities, information, health care fields, and others across the 
country. Senator  Feingold, I think, has done an excellent job here 
in ensuring tha t  we would have a good discussion. Without your 
help, o f  course, tha t  would not be possible. I want  to thank you so 
much for conducting today's hearing. 

I agree with you that  because of the unfortunate passing of the 
two heros protecting us here in the  Capitol, the hearing has been 
delayed in such a way that  some of the other Senators who wanted 
to be here could not. But  your attention to this is very much appre- 
ciated, and I thank  you so much. 

The CH~JRMAN. Thank you very much, Congressman Markey. I 
want  to thank  both you and Senator Feingold. 

Let me, if I might, refer, Congressman, to your written testi- 
mony. I don't mean to take anything out of context, but  you s ta te ,  
"Rather than providing its employees with a quick, inexpensive, 
and fair alternative dispute resolution forum, Wall Street has es- 
tablished a system which is slow, costly, and oi~en appears biased." 

Is there, in your opinion, an alternative to this slow, costly proce- 
dure you speak of? I also note that  my colleague, Senator Feingold, 
has referred, as you both have in your written testimony, to the '  
courts. 



In providing access for the set t lement of disputes, are there any 
alternatives? Can you think of alternatives? Both you and Senator 
Feingold have referred to' the overcrowded court system. Is there 
an alternative to w h a t i s  basically a totally obnoxious practice, the 
s igningaway of rights? 

You have stated that  the GAO report of 1994, on this subject, 
indicates that  the arbitration panels which have been set up are 
not what  they should be. But is there an alternative to the possibil- 
ity of protracted litigation? You have basically stated tha t  people 
should not be forced t o  sign away their  rights. I agree with that  
statement. What is the alternative? ~ 

Senator  FEINGOLD. Mr. Chairman, I do think there is an alter- 
native. My philosophy on this i s ~  

The CHAIR~N. By the way, we're not l ook inga t  the details of 
the legislation you have introduced. 

Senator FEINGOLD. I'm not suggesting a legislative alternative. 
What I'm suggesting is that, of course, voluntary arbitration is an 
option, after the fact of discrimination, and is perfectly reasonable. 
If somebody believes that  they would get adequate remedies and 
rights in that  context, rather  than going through the courts, I think 
that  should be available and should be encouraged. 

The issue here, though, is mandatory  arbitration. I cannot say 
whether  the process within the securities industry or the  courts is 
slower, but I do know, as your Attorney General  pointed out, that  
the remedies and the rights are significantly less in the context of 
this mandatory arbitration. 

My answer would be that  we should facilitate the opportunity for 
voluntary arbitration, but reserve the right for court action. That  
would provide, without passing any laws other than the ban on 
mandatory arbitration, an opportunity for a different forum than a 
court, if  someone chose that. 

The CHAIRMAN. Congressman Markey. 
Representative MARKEY. The industry, not just  the securities in- 

dustry, but  every industry argues tha t  the system they have set up 
is wonderful and fair. 

If  tha t ' s  the case, then why don't they allow for an individual 
who is an employee to decide if they want  to put  themselves inside 
of that  wonderful and fair system? Why don't they make  it vol- 
untary  if they're so confident of that? 

I think just by giving the employee the abi l i ty  to voluntarily 
choose that,  would then force each one of these industries to make 
these forums much more neutral  in terms of the  likelihood of what  
the outcome would be~ 

What we have right now, of course, is a system where ironically 
it costs $3,000 to $4,000 per  day for an employee in forum fees in- 
side one of these mandatory arbitration settings, whereas it would 
only cost ~ the same employee $150, $150 in a filing fee in court in 
order to bring their  case. 

The whole system is set up in a way right now which really 
doesn't make it voluntary, it doesn't make it fair, but I th ink just  
by making it voluntary, we would ensure tha t  the arbitration proc- 
ess became fair. 

The CHAIRMAN. Let me ask you one other thing. 



You make mention tha t  some of the contracts that  people were 
made to sign, employment  contracts in which they agreed to these 
provisions, at  bo th  the New York Stock Exchange and I think at 
Nasdaq, as of J anua ry  1999, would no longer be enforceable. 
• I s t h a t  correct? 

If  so, what  you're asking is why not now? 
Representative MARKEY. Why not now? Why not end it? We have 

jus t  had the circuit court decision. They can make it immediately 
effective. 

The CHAIRMAN. The circuit court decision in your opinion or your 
interpretation, Congressman, says that  they're illegal in any  event? 

Representative MARKEY. That's correct. 
We would have no guarantee at this point tha t  it's going, to 

spread across the  r e s t  of the country. I t  could take a lot of  time 
for the individual employees to gain access to that  protection. 

The CHAIRMAN: Was that  a unanimous decision? I 'mt ry ing  to get 
a sense of what  the courts are doing. Do you believe that  the case 
will go to the Supreme Court? I know you have been following this 
and I would like to get your  impression. 

Do you think it will be affirmed? 
Representative MARKEY. There is a pending appeal to the Su- 

preme Court. The Supreme Court has yet to decide whether or not 
it is going to hear  the case. Right now, the employees have had a 
huge victory in this Ninth Circuit. 

The CHAIRMAN. I'm going to pose that  question to our various 
panelists. The Executive Vice President: for Dispute Resolution and 
Chief Hearing Officer at  NASD Regulation will be present in the 
second panel, and I will raise that  question. 

I f  my colleagues want  to join us, and I know, Senator, you have 
other pressing matters,  and Congressman, I don't want  to impose 
upon your time, but  if there are any questions you would like to 
ask of the panelists, feel free to join us as we invite our second 
panel. 

If  you have anything additional, we will keep the record open to 
receive it and make it available to our other Committee Members .  
I want  to thank  both  of you for your important work in this area. 

I wish more of our colleagues were here, but  I'm s u r e t h e y  will 
be following it through their  staffs. : 

Senator FEINGOLD. Thank you, Mr. Chairman. 
Representative MARKEY. The final po in t  tha t  I would make ,  

M r .  Chairman, is that  an employee has the same chance-.to beat  
an employer in these kind of forums as the Red Socks have of 
catching the Yankees this year. None, We're trying to level:-the 
playing field a little bit. 

The CHAIRMAN. That's heresy at home. - • 
Senator FEINGOLD. Mr. Chairman, the only other remark I would 

make, because you're asking questions about what  the Supreme 
Court would  do on this issue, it's a fair question, but  I think your 
gut reaction is the right one. It doesn't matter  what  the  current 
state of the law is. This is unacceptable. 

We should make it illegal. 
The CHAIRMAN. Oh, I have a feeling that  the Supreme Court is 

going to concur. I really do. I believe that  the Ninth Circuit opinion 
will be affirmed. 
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In terms of fairness, it seems to me that these mandatory agree- 
ments cannot be tolerated. It is t he  most involuntary act, to require 
someone to sign away his or her right to something that every 
other American, that  everyone, should have as a condition of em- 
ployment. It just seems to me that, on its face, this is  something 
that is rather abhorrent. 

I want to commend both of my colleagues and I'm looking for- 
ward to. the testimony of our other panelists. Thank you for your 
great work. 

I would ask our second panel to be seated, and we thank them 
for their participation. 

On our second panel we will hear the testimony of: Isaac Hunt, 
Commissioner, U.S. Securities and Exchange Commission; Samuel 
Estreicher, Professor, New York University School of Law; Cliff 
Palefsky, Chairman, Securities Industry Arbitration Committee, 
who is testifying on behalf of the National Employment Lawyers' 
Association; Linda Fienberg, Executive Vice President for Dispute 
Resolution and Chief Hearing Officer, NASD Regulation; Stuart 
Kaswell, Senior Vice President a n d  General Counsel, Securities In- 
dustry Association; Elizabeth Toledo, Vice President, National Or- 
ganization for Women; and Robert Meade, Senior Vice President of 
the American Arbitration Association. 

Commissioner Hunt, it's good t o s e e  you again. Your Statement 
will be placed in the record as if read in its entirety, and we would 
appreciate your comments. 

OPENING STATEMENT OF ISAAC C. HUNT, JIL, COMMISSIONER 
U.S. SECURITIES AND EXCHANGE COMMISSION 

Commissioner HUNT. Mr. Chairman, like you, I'm sorry there 
aren't more of your Members here to address this important topic, 
but I am pleased to offer my comments here today on behalf of the 
Securities and Exchange Commission concerning the requirement 
that securities industry employees arbitrate their statutory employ- 
ment discrimination claims. The Commission commends the  Com- 
mittee for holding this hearing, and we thank you for requesting 
the Commission's views on this important topic. 
Discrimination claims and their resolution touch on sensitive 

issues of race, gender, age, and workplace conduct. These issues 
are important to all Americans, not just those employed by the se- 
curities industry. But in the last few.years, increased attention has 
been paid to t h e  securities industries' process, for resolving such 
claims: 

Securities firmS, the self-regulatory organizations, or SRO's, and 
the Commission have entered into a dialogue as to this process, 
as has the Equal Employment Opportunity Commission and civil 
rights and other organizations. T h e  dialogue has been spirited but 
respectful. We all agree that  securities industry employees deserve 
to work free of discrimination, but some of Us differ as to how em- 
ployees claiming to be the victims of such misconduct should seek 
redress. 

Since coming to the Commission, I have very strongly supposed 
ending the practice of mandatory arbitration for employment dis- 
crimination claims. Yet, my views on this subject were shaped long 
before I came to the Commission. You see, I was the dean of two 
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law schools and in that capacity I handled numerous employment- 
related issues.~ : 

In addition, in the mid-1980's, I served on several New York 
Stock Exchange-sponsored arbitration panels. While those panels 
involved customer rather than employment discrimination or other 

employment-related disputes, the experience gave me some insights 
that I believe I can fairly bring to the employment discrimination 
context. 

Finally, like everyone else, I have hadmany  personal life experi- 
ences which have influenced my views on topics touching .on issues 
of race, gender, and age in American society. 

I was delighted last month when the Commission approved an 
important change in the rules of the National Association of Securi- 
ties Dealers. The NASD eliminated its requirement that securities 
industry employees arbitrate statutory employment discrimination 
claims under mandatory predispute arbitrati0n clauses included in 
all securities industry employment agreements. 

I congratulate Frank Zarb andMary  Schapiro, their colleagues, 
such as Ms. Fienberg; and the staffs of the NASD and the Commis- 
sion for making this initiative come to pass. 

The NASD's change is a good beginning. The NASD, after all, • 
administers a very large number of arbitration claims because of 
its very large membership. The Commission now expects the other 
SRO's to adopt similar rule changes industrywide. Moreover, this 
change is a beginning for another reason. SRO rule changes in this 
area simply put firms and their employees in the position to decide 
which forum to use to resolve discrimination claims. 

The practical effect of any SRO rule change is not certain. Firms 
simply may redraft their individual employment agreements so 
that job applicants would have to waive their rights to sue in court 
as a condition of employment, and those private agreements would 
not be governed by Commission or SRO regulations, but by con- 
tract law and the Federal Arbitration Act. 

But not all firms will do that. Already one major broker-dealer 
firm has said that it will not require its employees to enter into 
predispute agreements requiring them to arbitrate statutory em- 
ployment discrimination claims. The Commission also expects other 
firms to seriously consider giving their employees the option of 
going to court or going to arbitration under postdispute arbitration 
agreements. 

As a personal matter, I believe that firms should negotiate with 
their employees on this issue rather than dictate a result. I ap- 
plaud those firms willing to offer their employees a choice of fora, 
and I will be disappointed if only a few firms follow suit. 

Let me make one thing very clear at this point, Mr. Chairman. 
The Commission's approval-of the NASD's rule change does not 
indicate that we necessarily consider arbitration to be an inappro- 
priate forum for resolving employment discrimination claims. Secu- 
rities industry employees, if they wish; should be able to make such 
claims in arbitration fora. In this regard, t he  Commission is com- 
mitted to ensuring that those fora are fair and equitable ones. 

The Commission agrees with the SRO's that it is important for 
them to continue to look closely at their existing procedures corn 
cerning training, arbitrator selection, and administration for cases 
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involving employment discrimination claims. In  fact, many SRO's 
already have expanded their arbitrator recruitment to reach out 
both to arbitrators with appropriate expertise and to greater num- 
bers of women and minorities. 

The Commission also is aware that  a committee has been formed 
with representatives from NASD Regulation, the New York Stock 
Exchange, and others to study a host of issues related to the ar- 
bitration process. The Commission hopes that the results of the 
committee's efforts is that securities arbitration fora become more 
attractive to employees for the resolution of their discrimination 
disputes. If that result occurs, even those employees with a choice 
of fora may elect to use arbitration as an efficient and fair way to 
resolve their disputes. 

Like the NASD's action approved by the Commission, S. 63, 
Senator Feingold's bill, distinguishes employment discrimination 
claims from other claims between employees and employers. 

S. 63 would, amend the principal Federal civil rights statutes and 
the Federal Arbitration Act to prevent the application of predispute 
arbitration clauses from claims that arise for alleged unlawful em- 

ployment discrimination. The bill would prohibit employers from 
requiring employees to sign mandatory arbitration agreements as 
a condition of employment, so-called predispute agreements, but 
would permit employees and employers to enter voluntarily into ar- 
bitration agreements after a claim has arisen, so-called postdispute 
agreements. 

The Commission believes the decision as to whether to amend 
the Federal civil rights laws and the Federal Arbitration Act is 
uniquely an issue for Congress to decide. The Commission supports 
S. 63 if the Congress believes it will enhance the civil rights of se- 
curities industry employees. 

Notably, in formulating our approach to the NASD rule change, 
the Commission looked to the studies and to the conclusions of the 
Equal Employment Opportunity Commission, the Dunlop Commis- 
sion, and others with expertise in this area. We also considered the 
views of employers and employees. 

We understand that Congress will do the same in considering 
S. 63, and the Commission stands ready to provide the Congress 
and this Committee assistance on this important issue. 

Once again, Mr. Chairman, the Commission thanks you for offer- 
ing us the opportunity to appear here today and to provide our 
thoughts for your consideration. 

Thank you very much. 
T h e  CHAIRMAN. Thank you very much, Commissioner. 
I'm going to attempt to strike a little balance here, so let me rec- . 

ognize Samuel Estreicher, Professor at the New York University 
School of Law. I have no idea as to how Professor Estreicher is 
going to testify with respect to this issue. 

I have not had an opportunity to review your remarks, so the 
fact that you're seated at the completely opposite end of Commis- 
sioner .Hunt is my idea of attempting to get some balance out of 
this panel. 

Professor Estreicher. 
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OPENING STATEMENT OF SAMUEL ESTREICHER 
P R O F E S S O R ,  NEW YORK UNIVERSITY SCHOOL OF LAW 

Mr. ESTREICHER. Thank you, Senator D'Amato. I applaud the 
Committee for looking into the issue of manda to ry  arbitration in 
the securities industry and for convening this hearing. 

Since 1978, I have been teaching labor and employment law at 
New York University School of Law. I am also Executive Director 
of NYU's Center for Labor and Employment Law, but nothing I say 
today reflects the views of the Center. I am here in my individual 
capacity. In addition to teaching, I serve as counsel to a law firm 
in New York in the labor and employment field. 

I have also been involved, since 1985, with the Center for Public 
Resources, which is a leading ADR organization in this country, 
and more recently with the American Arbitration Association in de- 
veloping fair procedures for pre- and post-dispute mediation and  
arbitration of employment disputes. 

It is my  view that  predispute agreements to arbitrate employ- 
ment  claims, whether  they arise under a contract or under statute, 
provide a legitimate alternative to litigation with distinct advan- 
tages over litigation in that  it is likely to offer the prospect of a 
quicker, less costly, less divisive, less distracting forum for the par- 
ties themselves, and often a desirable nonpublic resolution of the 
dispute. Such agreements, in my view, should be enforced with the 
important  proviso that  the procedures that  are used conform with 
the adjudicative quality standards of the leading arbitration and 
ADR provider organizations, and here I have in mind the work of 
the American Arbitration Association, JAMS/Endispute, and the 
Center for Public Resources. 

And the enforceability of such agreements is, indeed, the over- 
whelming view of the courts, beginning with the Supreme Court's 
decision in Gilmer v. Interstate~Johnson Lane Corp. and every other 
court of appeals that  has looked at the issue. 

There is one exception that  has been mentioned earlier this 
morning, the Duffield case in the Ninth Circuit. 

I have made a bet with Mr. Palefsky; to my right over here, that  
if the Duffield case is upheld by the Supreme Court, I will take 
him and his wife out to Lutece in New York and pick up the tab. 
That's how convinced I am that  such an outcome will not occur. 

Two or three weeks after Duffield was decided, the Third Circuit 
sitting in Philadelphia took sharp issue with Duffield: Every other 
circuit tha t  has passed on the subject disagrees with Duffield. 

The only circuit that  hasn' t  ruled on the subject is our own cir- 
cuit, Senator D'Amato, but it has ruled on this issue in the context 
of age discrimination claims. And the Second Circuit's view in such 
cases is tha t  employers and employees can enter into valid, bind- 
ing, mandatory  predispute arbitration agreements whether  those 
agreements cover contractual claims or statutory claims. 

The CHAIRMAN. Let me ask you, Professor, at this point, someone 
wants a job, they're prepared for it, they're qualified, there's no 
doubt about their  qualifications, and  in every area they would be 
judged to be superior and well-qualified and would be hired. 

Then they are presented with a form which says basically that  
they must  agree that  any disputes that  arise will be settled by way 
of an arbitration proceeding. 



14 

Do you th inkthat ' s  voluntary? 
Mr. ESTREICHER. Yes, I do. 
The reasoning of the courts in these cases is t ha t - - and  this is an 

important point that  I think may have been obscured by  earlier 
test imony-- the only thing that  is actually being waived is the judi- 
cial forum. 

It is absolutely required that  the arbitrators apply the relevant 
s tatutory law and if a violation is found, award s ta tutory remedies. 
The only thing being waived is the particular f o r u m ~  

The CHAIRMAN. In other words - - I  want  to t ry to get this straight 
in my own mind--you are talking about a procedure that  would 
guarantee adjudicative standards which would be used in a dif- 
ferent process maybe, one that  is less burdensome, less costly, and 
not completely in the public domain. 

Would this process apply the applicable s tandards of law? 
Mr. ESTREICHER. Absolutely. 
The CHAIRMAN. And that 's as a precondition. 
Mr. ESTREICHER. Absolutely. That  is a precondition of the lead- 

ing arbitration services organizations. 
The CHAIRMAN. Let me ask you this. Is that  what  we find today 

as applicable to the industry? 
Is that  prevalent? In other words, I made this note, adjudicative 

standards, and that  just  stuck with me, that  this was important  to 
be able to guarantee a process of highest  impartial  s tandards that  
the various groups recognize. 

I mean, is that  implicit? 
Mr. ESTREICHER. First  of all, adherence to these s tandards is 

the explicit requirement of these organizations before they will pro- 
vide any arbitrators. Second, we are a very large country making 
generalization hazardous, but  I would say that  v i sua l ly  every com- 
pany that  has adopted a predispute arbitration program, outside 
the securities industry, does conform to these adjudicative quality 
standards. 

With the caveat, this is a very large country, I may have missed 
one or two. 

The CHAIRMAN. Now let me ask you this. This may or may not 
be fair to you, I jus t  don ' t  know, but  I know you will be able  to 
handle it. 

Mr. ESTREICHER. I hope so. 
The CHAIRMAN. Yes, you will. You may not have looked at this 

closely, but I think you have. You knew we were going to talk 
about how this relates to the securities industry. 

Does anybody here have one of these agreements? Mr. Paiefsky, 
do you have one? 

I mean, I see you hopping up and down. I'm going-to call you 
next, don't worry. 

[Laughter.] 
Do you have one of these s tandard agreements? These agree- 

ments are standard, aren't they? Aren't these agreements s tandard 
as a condition of employment? Somebody must  have one. The Uni- 
form Application for Securities Registration or Transfer, is this the 
thing? 

[Pause.] 
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' You have to check all of these things. I mean, pages and pages. 
I will bet tha t  very few people have ever read everything encom- 
passed in this. This is it. 

Ms. Fienberg, this is the document  that  is generally used by,the 
industry. Is tha t  correct? . . . .  

Ms. FIENBERG. That  is correct. And in that  document, there is an 
arbitration clause. If  you would like, I would be happy to read the 
provision. ',- " 
• - The CHAIRMAN. Pardon me? .'. . ~ 

Ms. FmNBERG. If  you would l ike,  ! would be happy  to read the 
• * " " , i provision'. : :. 
The CHAIRMAN. Would you do that? ' ~ 
Ms. FIENBERG. The provision-in the-form says~ :~ 
I agree to arbitrate any dispute, claim, or cofit#oversy that may arise between 

me and my firm, or a customer, or any other person, that is r~quirgd to be arbi- 
trated under the rules, constitutions, or by-laws of the organizations indica~d in 
Item 10 ... 

Item 10 is where you check off whether you.will be working for 
an NASD member, New York Stock Exchange member, or member 
of some other exchange. - ' 
. . .  as may be amended from time to time and that  any arbitration award rendered 
against me may be entered as a judgment in any court of competent jurisdiction. 

That's on page 4 of the Form U-4 as it  was revised in November 
1991. It's a form tha t  is approved by the Securities and Exchange 
Commission and is used by every self-regulatory organization and 
all 50 State regulators. 

The CHAIRMAN. Professor Estreicher, let me go to the ques t ion .  
Does this meet your standards? I mean, we're going to hear some 

people testify tha t  there's a 1994 GAO finding that  would seem to 
cast some doubt with respect to the objective standards tha t  you 
have articulated, tha t  would guarantee you the proper kind of judi- 
cial process, whether  it be by arbitration or in a court of law. 

Have those standards tha t  you feel are necessary been met by 
the industry? 

M r .  ESTREICHER.. Up until now, no. 
But I should say this. • 
The CHAIRMAN. Now, let me tell you something. It's very refresh- 

ing to have somebody as candid as you are, so up until nowmno, 
go ahead. 

Mr. ESTREICHER. Thanks to the work of Ms. Fienberg and others, 
I believe tha t  things are Changing for the  better in the securities 
industry,  because what  is happening is that  statutory discrimina- 
tion claims are being t a k e n  out of the U-4 process, and th i s  is the 
case with the NASD. 

A s y o u  know, Senator D'Amato, the change will also be made for 
arbitration with the New York Stock Exchange. When that  occurs, 
securities industry employers and securities industry employees 
will be precisely on the same footing, as employers, and employees 
in any other industry in the country.. 

That means tha t  the securities industry would then, I think, 
have to develop procedures which conform to the adjudicative qual- 
ity s tandards of the leading provider organizations or their awards 
will not be susta ined in the courts. 
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I should add, though, that  while some of the criticisms made of 
securities industry arbitration are legitimate, many of the asser- 
tions are also overblown, as I understand them. For example, with 
respect to the female composition of NASD arbitrators, as I under- 
stand it, the numbers are bet ter  than  for the Federal District 
Bench across the country. 

But I do think it is problematic to have these agreements re- 
quired industrywide, as opposed to agreements struck by individual 
employers and employees, as a condition of employment. We should 
have a free marketplace among employers and that 's  important. 

I think there's also a problem with the perception of fairness, not 
necessarily the actuality of fairness, but the perception of  fairness 
when an industry self-regulatory organization develops the panel, 
and the parties have to choose the arbitrators from that  panel. 

The CHAIRMAN. I have one last  question. 
You hea rd  Congressman Markey refer to the cost of arbitration 

as somewhere in the area of $3,000 a day tha t  the claimant must  
now pay. 

Is that  correct? • 
Mr. ESTREICHER. Forum fees are not common outside of the secu- 

rities industry at all. My understanding is tha t  forum fees some- 
times are waived by the arbitratOrs in securities cases in their  
awards, and I should point out tha t  I think this is a problem tha t  
does need a legislative fix. ~The D.C. ~ Circuit sitting here in this 
town, in an opinion by Judge Harry Edwards, a noted labor scholar 
before (and after) he ascended to the bench, has made clear tha t  
if the forum fees tha t  are being assessed are higher than what  a 
court would charge in civil cases, tha t  feature of the agreement is 
not enforceable. 

The CHAIRMAN. All right. I appreciate your candor, and it would 
appear to me that  you have struck the proper balance, tha t  what  
is going on and what exists at this time is really not right, it's not 
proper, and it does not give the kind of objective adjudicative 
standards that  you could be supportive of. 

But you're saying that  the industry is now headed in the right 
direction. 

Mr. ESTREICHER. If  I may add, within 6 months or so, the situa- 
tion in the securities industry will be the same as elsewhere and 
there is no need for a specific s tatute  dealing with the Securities 
industry. 

The CHAIRMAN. Thank you, Professor Estreicher. 
As I said, I'm going to try to get some balance as we go along. 
I now call on Mr. Cliff Palefsky, the ~, Chairman of t h e  Securities 

Industry Arbitration Committee in San Francisco, California, who 
will be testifying on behalf of the National Employment Lawyers'  
Association. He was doing like a little Terentino in tha t  s e a t . .  

[Laughter.] 
Thank you. 
Why don't you make whatever observations you have at  this 

point, instead of  reading your whole statement.  I think it goes a 
little better. We will place you s ta tement  in the record as i f  read 
in its entirety. Go ahead. 

Mr. PALEFSKY. I don't even have it in front of me. 
The CHAIRMAN. Good, let me know what  you're thinking. 
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• OPENING STATEMENT OF CLIFF PALEFSKY, CHAIRMAN 
SECURITIES INDUSTRY ARBITRATION COMMITTEE 

ON BEHALF OF THE 
NATIONAL EMPLOYMENT LAWYERS' ASSOCIATION 

Mr. PALEFSKY. Let me first allay some of your concerns. We,  a s  
employment lawyers, a r e  not only lawyers but a l so  psychiatrists 
a n d  job counselors, and we know and passionately believe that  our 
clients are bet ter  served by avoiding, litigation, by resolving cases 
as quickly as possible and getting back to work. 

• In fact, I don't think there's an organization in this country that  
has done more to encourage the use of alternatives to litigation 
than NELA, and Mr. Meade from the Triple A can confirm that. 

I n  California, I would say that 90 percent of all employment 
cases get mediated enthusiastically by both sides of the case, and 
90 percent of them settle. We strongly encourage alternatives. It's 
a rare case where anyone benefits b y  going to court. 

More importantly, though, this does not involve merely the issue 
of discrimination. It really involves the integrity of the laws passed 
by Congress. 

Having had the  chance to sit here this week and watch this proc- 
ess in detail, it  reminded me of a few things. One is that  when 
Congress passes laws to regulate a particular relationship, like the 
workplace, it's not up to the employer to pick and choose which sec- 
tions of that  law they want  to comply with. When you allow the 
employer to unilaterally impose an arbitration agreement which 
not only sets the forum but  sets the remedies, picks the arbitrators, 
and limits discovery, you are literally allowing the people you are 
regulating to opt out of the laws of Congress. 

I also was present  yesterday when you introduced a judicial can- 
didate before the Judiciary Committee, and we all are very im- 
pressed with t h e  deliberation and the care that goes into selecting 
judges because we know how hard it is to interpret the laws of 
Congress. 

What we want  is not additional rights; we want the laws of Con- 
gress interpreted-by the judges appointed by the President, con- 
firmed by the Senate, and the Supreme Court, not by retired bond 
traders, not by people with absolutely no legal background. It does 
a disservice to the very legislative process. 

To put  this in a proper social context, this is not a liberal or con- 
servative issue, or a Republican or Democratic issue. In fact, the 
very first piece of the "Contract with America" that  was passed and 
signed into law made Congress subject to the civil rights laws. Last  
year, the White House was made subject to the civil rights laws. 
We're sitting here now where the President of the United States 
has to sit for a deposition in a sex harassment case, but a branch 
manager at Smith Barney who operates a "Boom Boom Room" in 
his basement does not. There's something very skewed about the 
present situation. 

Most importantly, I don't want you to think that it is the plain- 
tiff's bar or the civil rights bar  on one side and the academic and 
the neutral community on the other side. The National Academy of 
Arbitrators, which is probably the most distinguished professional 
organization of arbitrators in the world, has Opposed mandatory ar- 
bitration as a condition of employment. They have specifically gone 
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to court, challenging the securities industry sys t em,  saying that  
that  system in:particular does not conform to the minimum stand- 
ards necessary. 

Professor Estreicher referred to those minimum Standards. They 
were embodied in the Dunlop Commission, they are embodied in 
the due process protocol, both of which have been out for- 4 years  
n O W .  

I am very concerned because the securities industry sys t em does 
not conform, and I'm concerned as to w h y  they don't conform. It  is 
important to note that  the Triple A and JAMS/Endispute  would 
not arbitrate a case today under the rules tha t  are used in the se- 
curities industry. 

My. concern is tha t  the reason that  the due process protocol has  
not been adopted, the reason the securities industry  does not have 
special employment rules that  have bedhadopted- 

The CHAIRMAN. You said t he  due process? 
Mr. PAL~:FSKY. Protocol. 
The CHAIRMAN. Protocol. 
Mr. PALEFSKY. Probably 10 different organizations comprising 

the ABA, the Federal Arbitration and Mediation Service, the Amer- 
ican Arbitration Association, the  Defense Bar, and the Plaintiffs 
Bar, have all agreed on minimum standards of due process. 

The CHAIRMAN. Let me ask you this. If  the due process protocol 
were to be a part  of this employment contract, what  would your 
feeling be? Would that  be wrong, would that  be right? 

Mr. PALEFSKY. If the decision to elect arbitration was voluntary, 
I think it would be a great development, because arbitration can 
be  a good way to resolve certain cases. 

One of the things which I really want  to make clear to everyone 
is that  arbitration i s  not just  another forum. Like every other 
system, it has its advantages and disadvantages, and it would be 
malpractice for a practicing lawyer not to be aware of those distinc- 
tions. If  I can characterize it, it's the difference between a justice 
system where reaching the legally correct result  is t h e  ult imate 
aim, versus a dispute resolution system where finality is the goal. 
There are many disputes where jus t  getting it over, right or wrong, 
is your goal. That's what  arbitration is. 

Contrary to what  Professor Estreicher said, the present stand- 
ards in arbitration do not require arbitrators to either know or fol- 
low the law. An incorrect award that  is incorrect on its fate is not 
subject to review or appeal. In fact, unlike every other single arbi- 
tration forum in this country, the securities arbitrators are told in 
writing in advance that  you are not bound by s ta tutory law. That's 
a remarkable directive. 

My concern is that  we have been bringing t h i s  to their attention 
for 4 years now, and it's only when 20/20 or The Wall Street Jour- 
nal makes enough noise, that  we can get their attention. 

With all due respect to the SEC, I appreciate Commissioner 
Hunt's statements.  I agree with him, but  we hope for and we need 
a lot more than wishful thinking from the  SEC. 

The courts are relying on the SEC to oversee this process and if, 
in fact, they think it's a good idea, we would ask them to respect 
the policy decisions of the EEOC, which said make the NASD rule 
change effective immediately. 
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The CHAIRMAN. I'm going to ask that  w e  take a 3-minute  recess. 
I have a telephone call to make, and if you would wait  right here, 
it will only take 3 minutes  and I'll be right back. 

[Recess.] 
The CHAIRMAN. All right, let's do a l i t t le-something unusual. 

Who would like to be the next panelist to make their  remarks?.. 
[Laughter.] 
I have never seen, in my 17 plus years here, anyone running one 

of these hearings ask for tha t  help. .• 
Who wants to volunteer?. Who is wai t ing?  . . 
Ms. FIENBERG. I will be happy to address the Committee. 
The CHAIRMAN. OK, very good. - 
Ms. FIENBERG. Thank you, Chairman D'Amato. 
The CHAIRMAN. We will now hear from Linda Fienberg, the Ex- 

ecutive Vice President . for  Dispute Resolution and Chief •Hearing 
Officer of NASD Regulation. • - 

O P E N I N G  STATEMENT OF LINDA D. FIENBERG 
EXECUTIVE VICE PRESIDENT,  DISPUTE RESOLUTION 

AND CHIEF HEARING OFFICER, NASD REGULATION 

Ms. FIENBERG. Thank you for. inviting me to testify today. I ap- 
preciate the opportunity to be here on behalf of NASD Regulation. 
• First, let m e  say we operate the largest dispute resolution forum 

in the securi t ies area. Last  year, 6,000 claims were filed with us, 
which is about 90 percent of all claims filed with the SRO's. Most 
of our claims are investor claims, in fact, about 80 percent. 

The CHAIRMAN. B y  the way, isn't there a clear distinction be- 
tween employment dispute resolution as it relates to matters of dis- 
crimination, and then all those claims that  fall into the area of 
whether or not the sale was or was not completed or whether some- 
body did something outside of the scope, whether it's a broker or 
otherwise, didn't  follow the customer's instructions, et cetera? Can 
we all agree on that?  

Mr. PALEFSKY. There is a definite' distinction, but there is some- 
thing in between like whistle-blower cases. 

The CHAIRMAN. I'm not saying that  we're taking in everything, 
but if 90 percent or so of the cases fall in with respect to whether 
or not a transaction was  undertaken wi th  the proper authority, the 
knowledge, or whether  it was delegated, that 's  really a lot different, 
and I see the P r o f e s s o r ' s ~  

Mr. ESTREICHER. I'm not  sure that 's right, Senator D'Amato. . 
The CHAIRMAN. I have a feeling. Let me say this to you. I have 

a very strong feeling tha t  there's a different standard. 
I have no problem as it  relates to seeing t o  i t  t ha t  you, number 

one,~have the k i n d  of system t h a t  you spoke to, one  tha t  guaran- 
tees, and I th ink both Mr. Palefsky and yourself, ~ Professor, spoke 
to it, whether you have due process protocol or you have adjudica~ 
tive standards tha t  meet the levels tha t  are going to  try to get peo- 
ple real justice. 

But, boy, I~ll tell you,- as it relates to whether or not someone has 
been discriminated against  because of age or sex, I would be very, 
very careful before anybody has to sign an.agreement  tha t  ~would 
limit their rights. ~ . 

I just  have a basic feeling about this. ~ -~ 
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As it relates to the process of monetary  disputes, I think those 
are a lot easier and clearer to determine, and you can more easily 
set up ways in which to move that  process. 

If you had to litigate every single claim from a broker  whose cli- 
ents said, well, you didn't sell when I told you to, or you sold when 
I didn't tell you-- there  is no court system in the world that  can 
handle that  kind of thing. I think w e  have to make a distinction. 

Mr. ESTREICHER. Could I swim ups t ream and at tempt to counter 
that  a bit? 

The CHAIRMAN. Yes, I only took one labor law course, s o ~  
Mr. ESTREICHER. Cases, as Just ice Brennan said, are a collection 

of facts; they are factual disputes. And you can have a dispute be- 
tween the company and the customer, there  could be contractual 
theories coming out of those facts, there  could also be theories 
under 10(b)(5) of the securities laws, and~ there could be theories 
under RICO, and there could be s ta tutory claims. 

And so too in employment discrimination cases.  You look at most 
of the cases filed in the Federal District Courts in 1997.  Most of 
those are garden variety factual disputes. The company says the 
employee did a lousy job. The employee says, no, I didn't. I was a 
decent employee; it must have been because of my age, my race, 
my disability. 

Those are, I would submit to you, 95 percent of the~employment 
claims. We're talking about facts and legal theories that  come out 
of facts: 

When you have an agreement, the arbitration agreement-says  
that  the entire factual dispute goes to arbitration. 

The CHAIRMAN. Yes, Commissioner. 
Commissioner HUNT. If I could disagree with the Professor a s  a 

former professor myself, Iwou ld  argue tha t  even though Congress- 
man Markey talked about 80 percent of the  arbitrators being white  
men over 60, I have always argued that  they were uniquely un- 
qualified to handle cases like this the kind we're talking about - -  
although probably adequate to handle the ordinary, run-of-the-mill 
broker-customer  group to which you refer. 

Even though the panels on which I served were more diverse 
than 80 percent 60-year-old white men the Ne~v York Stock Ex- 
change had a more diverse panel of a rb i t ra tors - - I  still would argue 
that  the panels for either the broker -dea le r  community in NASD 
as presently constituted or the New York Stock Exchange or the 
other exchanges are ill-equipped to handle the  kind of claims we're 
talking about, even though I would  argue that  they are equipped 
to handle the ordinary business dispute in t he  brokerage industry. 

The CHAIRMAN. All right. 
Ms. FIENBERG. I believe I can address tha t  and talk about  wha t  

it is tha t  we have done already to change a lot of the perceptions 
I think have been given today, and things we are doing as we go 
forward. 

Put  in further context, of the 1,200 or so intra-industry disputes, 
those that  involve employees and m e m b e r s ,  apart  from the cus- 
tomer cases, only 139 of those filed last year, that 's l e ss  than 2.3 
percent, involved discrimination. Although we are making huge im- 
provements in the fora to address these claims, they are a very, 
very small part  of what  we are about as a neutra l  forum. 
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There are a couple of things I think are important to keep in 
mind.  It is only brokers who deal with the public in selling securi- 
ties and their supervisors who are required to sign the Form U-4. 
Administrative and clerical people-are not required to sign that  
document, and therefore are not required by the SRO's to arbitrate. 

Further, the arbitration forums do not recognize class actions. 
Accordingly, any employee of a securities firm, albeit a registered 
or a nonregistered person, can bring a class action lawsuit to assert 
discrimination in  any Federal or State court in the country. 

I would like to talk specifically about changes we have made in 
the forum up to this date and changes we are making which we 
will be presenting to our Board in October and shortly thereai~er 
to the SEC for approval. First, in our forum,, in a discrimination 
case, and in most other kinds of employment cases, the panel of 
three arbitrators is a panel consisting Of two of what  We call public 
arbitrators and one industry arbitrator. The public arbitrators can- 
not have had any involvement with the securities industry or any 
conflicts in tha t  regard. 

Second, t h e r e  is no limit in terms of substantive remedies, that  
is, compensatory damages or punitive damages, in our forum for 
employment cases, and none is contemplated. 

There is in the Title VII Statute itself, which Congress passed, 
a $300,000 cap on punitive damages, and arbitrators would be ex- 
pected to follow tha t  law under Title VII. But there's no cap, apart 
from the laws Congress has passed, that  applies to employment 
law in our forum and, as I said, none is contemplated. 

Third, the roster has changed since the GAO report in 1994 
• which found tha t  89 percent of the people who were in both our 

and the New York Stock Exchange rosters were white males over 
the age of 60. 

The CHAIRMAN. We're not condemning all white males who have 
reached the age of 60. I mean, Saturday, I l l  be 61. 

Ms. FIENBERG. Half  of our discrimination claims are claims filed 
by white men over 40 alleging age discrimination. I think tha t  
gives another perspective to that. 

But that  aside, we are very, very interested across the board in 
having a diversified roster. We now have 16.3 percent women on 
our roster. That's still not sufficient and that 's one of our major 
goals. Five percent of our roster consists of minorities. 

When employment discrimination cases are filed, we attempt to 
panel those cases with people who have employment expertise and 
are representative of the diversity of the people who are involved 
in the lawsuit. 

Further, all arbitration awards issued by the SRO are public. 
There was some indication from someone that  these awards are not 
public. That's not true. All arbitration awards are public. We make 
them available to anybody who asks for them. The fact of an arbi- 
tration award is noted on every firm's CRD form. 

Fourth, the win rate for customers and employees I submit is 
much higher in arbitration than it would be in court. Customers 
win approximately 60 percent of all arbitration cases filed at the 
NASD. That, in part, is because arbitrators apply equitable prin- 
ciples and try to do the right thing, and those figures wouldn't be 
nearly so high if  they were in court. 
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In discrimination cases, employees win approximately 35 percent 
of the cases that  go to award. Again, I believe they are much more 
successful  in arbitration than they would be in court. 

We have, in the last number of years,  intensified our recruitment 
to increase the diversity. We have conducted training across the 
country in the employment law area. Those are the things we have 
already done, but  we are looking at the due process protocol, and 
we expect to make recommendations to Our Board for its October 
meeting that will endorse almost all aspects of that  due process 
protocol. 

The CHAIRMAN. Mr. Palefsky, how do you feel about that? 
Mr. PALEFSKY. I think neutral i ty is a lot like pregnancy. You 

can't be half  pregnant. You can't be half  fair. 
The CHAIRMAN. Good heavens, I give you the greatest  oppor- 

tunity and you just  go with it. Don't be so understated.  
[Laughter.] 
Ms. FIENBERG. If I can say, I have a Board that  I have to go to 

and I have to go to the SEC for approval, so obviously what  I say 
about what  we're going to do has to be somewhat  guarded. 

The CHAIRMAN. I want to ask this. What  your problem is, is that  
Ms. Fienberg, when she talked about the due process protocol, said 
"almost" all aspects and you think it should be "all" aspects. 

Is tha t  correct? 
Mr. PALEFSKY. That's right. 
The CHAIRMAN. OK. If it were "all" aspects, if it was the whole 

protocol, how would you feel about that? 
Mr. PALEFSKY. I would think tha t  would be a dramatically posi- 

tive development. 
However, the author of the protocol, Arnold Zack, the President 

of the National Academy, says the  first and foremost element is 
that  there be a neutral organization selecting the arbitrators. I 
don't think that  is yet on the agenda. 

Ms. FIENBERG. Mr. Palefsky is not correct about that. I didn't get 
a chance to finish all of the things we are planning to do. 

We are planning to establish specialized rosters of arbitrators 
who will hear these cases, who will be picked very similarly to the 
processes recently incorporated by the Triple A for these kinds of 
cases. 

Also, we have filed part  of our proposal of a list selection method 
of choosing arbitrators with the SEC for approval, where the par- 
ties will be given lists of arbitrators and will be able to choose. 

The CHAIRMAN. Let me ask you one thing, and this is unfair, I 
think, to a certain extent. 

You said most of the protocol. Are you familiar with that  area? 
Can you share with us at this t ime why it's most and not all, be- 
cause I gather, again, there are some similarities in terms of the  
points of views that Professor Estreicher and Mr. Palefsky have? 

One thing is that  this process mus t  meet  the test, the adjudica- 
tive standards test, of one that  is going to seek justice. 

So why not all of the protocol? 
Ms. FIENBERG. We are in the process of examining that.  I have 

to take my recommendations to a board. I have to go to the SEC 
for approval. 
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The CHAIRMAN. As Chairman of the Committee,  and I am not 
Chairman of the Subcommittee on Securities, but I think when you 
s tar t  hedging like that,  you give peopie reason to be insecure. I 
don't mean you personally, I think the Nasdaq people he/ve been 
doing great  things, particularly u n d e r  the leadership of my friend 
and  former colleague, colleague in  terms of Government service, 
-Frank Zarb. He does an excellent job. - - 
" I think he's brought great  distinction in doing lots~.of things posi- 

tively, but  I don't think that  you do yourself or your efforts, which 
seem to m e  to be very concentrated.in a relatively .short period of 
time, justice when you say "most of them" are included a n d  "we're 
in the process of looking at them." 

I unders tand you have to meet with your colleagues to further 
discuss the matter ,  but  the SEC certainly is not going to, in any 
way, quarrel with you adopting all of.the protocol. I can assure you 
of that,  and I believe Commissioner Hunt  would agree-with that. 

Is that  correct, Commissioner? 
Commissioner HUNT. I think that  would be right. 
The CHAIRMAN. They a r e  certainly not going to dispute that. 
I would jus t  l eave th i s  to  you, if you're moving in the right direc- 

tion. I want  to commend you to take a look at the total protocol. 
If  you want  to keep a system from being overburdened with costly 
litigation as it relates to the resolution of disputes wi th  customers, 
et cetera, on the economic side, then I would suggest you use the 

• total process. 
Now, as it relates to the other areas, as it relates to discrimina- 

tion, et cetera, I have to tell you that  I wouldn't like having to sign 
away my right to bring a suit that  every other American might 
have a right to bring. 

But  reasonable people might differ on that. Go ahead. 
Ms. FIENBERG. I didn't mean to suggest, Senator, that  we h a d  re- 

jected any parts of them. We are still in the evaluation process. 
I guess I would ra ther  be understated than overstated. 
The CHAIRMAN. OK, sure. 

• MS. FIENBERG. I don't have anything further to add, but  I would 
be happy to answer any other questions you might have. 

The CHAIRMAN. We are deeply appreciative of the facts that  you 
bring, and the special knowledge and understanding you have on 
the subject. I think Mr. Kaswell almost volunteered before, you did, 
but  you got there first, so I'm now going to call Mr. Kaswell. 

OPENING STATEMENT OF STUART J. KASWELL~ 
S E N I O R  V I C E  P R E S I D E N T  A N D  G E N E R A L  C O U N S E L  : 

S E C U R I T I E S  I N D U S T R Y  A S S O C I A T I O N  ,.  

Mr.-KASWELL: T h a n k  you, Mr. Chairman. My name is: Stuart  
Kaswel l ,  and I am Senior Vice President and General Counsel of 
the Securities Industry  Association. The SIA commends you for 
holding today's hear ing ,  and I appreciate the opportunity to testify. 

The CHAIRMAN. Mr. KasweU, do me a favor. 
Mr. KASWELL. Yes, sir. 
The CHAIRMAN. Boil it down} and let 's.talk about that  part  of the 

dispute resolution process that  exists today as .it relates to discrimi- 
nation. At this point, tha t ' s  what  we're focusing on, ~ and I don~t 
want  to get into the other area, OK? 
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Mr. KASWELL. Yes, sir. 
The CHAIRMAN. Tell me, should the practice be continued as it 

is? Should it be changed? Where are we? 
Mr. KASWELL. Well, sir, I think I can make  a few points tha t  ad- 

dress tha t  issue. First, I want  to correct one thing that  some others 
have stated, and that is that  by choosing arbitration, people are 
choosing their r i g h t s ~ e y  have to make a choice between their 
rights a n d  their job, and we jus t  don't a g r e e w i t h  that.  We think 
they arechoosing their forum and not their rights. 

The CHAIRMAN. Wait a minute. Can anybody get hired without 
signing this document :and making a decision? 

Mr. KASWELL. S e n a t o r ~  
The CHAIRMAN. Now, look. 
Mr. KASWELL. May I make my statement? 

T h e  CHAIRMAN. This is my forum. 
Mr. KASWELL. Yes, sir. 
The CHAIRMAN. You don't have to testify, but  I t ry  to be fair. I 

really try. 
But I want  to know if somebody applies for a position and doesn't 

agree that  all disputes, including those that  cover Whether or not 
they have been discriminated against  because of age, r ace ,  creed, 
sex, et cetera, i f  that  person doesn't sign and agree to arbitration, 
they don't get hired; do they? 

Mr. KASWELL. Yes, sir, that 's correct. 
The CHAIRMAN. They don't get hired. 
Mr. KASWELL. They do not get hired in the current  si tuation,  yes, 

sir, that 's  correct. 
The CHAIRMAN. All right. You may think that 's  voluntary, but  I 

don't believe it is. We may agree or not  agree as to the proper fo- 
rums to give people legal redress. That  is, absolutely reasonable 
people can disagree: I'm telling you, however, tha t  if  a person is re- 
quired to sign and say that  I waive my rights to go to court as a 
condition of employment, I don't think it's voluntary. 

If  the whole industry has this as a pattern,  how voluntary is it? 
What  you're saying is, if you want  to work in this industry, you 
have to give up the right that  other people would maintain in other 
areas of employment. In other words, tha t  they can bring suit; isn't 
tha t  true? 

Mr. KASWELL. Yes. 
The CHAIRMAN. OK. 
Mr. KASWELL. The situation now with the  current  Form U - 4  has 

required~:all industry registered ~ representat ives to agree to arbi- 
trate their disputes in an SRO-sponsored forum. 

The CHAIRMAN. Right. 
Mr. KASWELL. w e  have supported the change t h a t  has been dis- 

cussed here. 
The CHAIRMAN. All right. 
Mr. KASWELL. For that  reason, we u n d e r s t a n d  it will now be a 

mat ter  of agreement between the f i r m  and the  registered repre- 
sentative as to how they're going to handle the s i tua t ion .  

We already know that  one firm, the largest  in the industry, has 
said that  they are not going to require registered representat ives 
to sign predispute arbitration agreements,  and others are exploring 
other alternatives outside SRO-sponsored fora. 
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We believe there is a lot of oppOrtunity coming when this new 
rule takes effect in January ,  and that  there will be competition and 
there will be alternatives available to people. I can't tell you that  
I know which ones will be available yet, but we're very hopeful. : 

The CHAIRMAN. Good. We came a long way. 
Mr. KASWELL. I can be trained, sir. - 
[Laughter.] :- .- : 
The CHAIRMAN. Do you w a n t  to make some other po in t s?  , 
Mr. KASWELL. I have a couple of other points. 
The CHAIRMAN. Sure. . 
Mr. KASWELL. With respect to t h e  demographics that  have been 

discussed here earlier, we looked at New York Stock Exchange ar- 
bitration cases involving women who alleged that  they had been 
discriminated against, and we found that  in 86 percent of those 
cases, the panels included a female arbitrator. We believe there is 
a big change taking place. 

The CHAIRMAN. You are saying that  there has been a change 
between the report of 1994 and the situation that  exists today. I 
th ink Commissioner Hunt  agrees with that  as well. : - 

Commissioner HUNT. I jus t  thought tha t  my experience was al- 
ways tha t  the New York Stock Exchange panels were much more 
diverse than the industrywide panels. There were always women 
and minorities represented on New York Stock Exchange panels. 

• Mr. KASWELL. We, like everyone else here, are jus t  not satisfied 
tha t  everything has gone as far as it should. We want  to see more 
diversity. 

The CHAIRMAN. But what  do you think about the due process 
protocol? Shouldn't  tha t  be something that  you operate by? - 

Mr. KASWELL. We are supportive. We haven't seen the proposal, 
so it's a little difficult to react with specificity. 

We believe the NASD process is very fair. They have gone a long 
way and we will be looking to see that  proposal. 

The CHAIRMAN. OK.. 
Before I call on Ms. Toledo, I'm going to take another 2-minute 

break. I have another call to make. 
I'm sorry, but everyone is leaving town, and we're trying to wrap 

things up. When I return, I would be interested in hearing Your 
comments. 

[Recess.] 
The-CHAIRMAN. We are now going to hear from Elizabeth Toledo; 

Vice President of the National Organization for Women. 

OPENING STATEMENT'oF ELIZABETH TOLEDO 
VICE PRESIDENT, NATIONAL ORGANIZATION FOR WOMEN 
Ms. TOLEDO. Thank you. Patricia Ireland was called away on an 

emergency family matter.  
The CHAIRMAN. I kept looking for her. " 
Ms. TOLEDO. I didn't look like her. 
[Laughter.] 
She regrets not being here. 
Thank you for the opportunity to submit testimony on behaff of 

the National Organization for Women. I am Vice President of the 
largest group of feminist activists in the United States. Since NOW 
is dedicated to ending discrimination of all kinds, we are keenly in- 
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terested in ending mandatory arbitration in the s_ecurities industry,  
and nationwide. 

We believe that  due to mandatory  arbitration, the securi~;ies-in- 
dustry is still dominated by white men. Women and people of color 
are forced to work in offices where many managers have little fear 
of--or  respect for--civil rights laws. As  a result, we have become 
engaged in many cases where women have suffered egregious dis- 
crimination with absolutely no recourse, and continue today to suf- 
fer great  injustices. 

Today, I want  to focus o n t h e  impact of these policies on women 
and people of color in the industry itself, and to talk about  the con- 
sequences for the industry a n d  the Nation. 

The human cost of this system has been high. It has  created a 
hostile work environment of which many cases have. arisen. We 
have heard today about the now infamous "Boom Boom Room." 

Although the "Boom Boom Room" is perhaps the most notorious 
abuse at Smith Barney, it is not the  most egregious. For example,  
complaints regarding pregnancy discrimination, sex discrimination, 
and sexual harassment include women like Roberta Thomann, a 
senior sales assistant when she went  on an 8-week materni ty  
leave, who reports that  she was notified only days before her  sched- 
uled return to work that  she would be demoted, whe rea s  male em- 
ployees who take medical leaves of absence had not historically 
been demoted. 

Judi th  Mione, a 40-year veteran in the securities industry who 
has successfully completed the licensing exams for registered repre- 
sentatives under Uniform State Securities and Branch Office Man- 
ager, complains that  she was repeatedly denied the opportunity to 
advance in managerial posi t ions  at Smith Barney. Even though 
men with less qualifications and experience were hired to fill such 
positions, and despite repeated applications and interviews, she 
was forced to take a position as a sales assistant. During one inter- 
view, Ms. Mione reports tha t  she was told the ideal candidate 
would be "some guy with brass ba l l s . "  

Lydia Klein, a Vice President in Smith Barney's main office in 
New York City, alleged that  she was subjected to sexual harass-  
ment. According to the complaint she filed, male employees in her  
office sent her a calzone in the shape of a penis with ricotta cheese 
spurting out of one end. On another occasion, she received choco- 
late candy in the shape of a penis. She also complains tha t  a male 
supervisor used to look at her  breasts  and comment, "Ooh, I love 
them." A male trader also stared at her  breasts and would ask, 
"How they hanging?" Ms. Klein s tated that  men in the office often 
referred to women using derogatory terms for female genitalia too 
grotesque and too offensive to repeat.  

All of the 23 named plaintiffs in the Smith Barney case chose the 
risky course of pursuing a class action suit in an effort t o  avoid the 
industry-sponsored mandatory arbitration. They opted for litigation 
even though the odds of certification of the entire class were very 
low, and despite the likelihood that  their class, even if it was cer- 
tiffed, would exclude many of the lower-level staff  who were pre- 
dominantly women. 
W h y  did they choose this course? Perhaps it was because they 

did not believe in the validity of the arbitration system where they 
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knew that  the majority of arbitrators had been white men over the 
age of 60, many_ of whom had been employed in the management  
ranks of securities firms. Perhaps they preferred litigation because 
arbitration is binding with no appeals process. Some of the women 
may seek justice in civil courts because arbitration panel members  
are not required to be trained or experienced in employment or dis- 
crimination law. " 

Clearly, mandatory arbitration has been bad for employees, and 
has also cost corporations money. Since the only way  women mud 
people of color canhope  to have their day in court is to form a class 
and sue, companies-- l ike Smith Barney--face expensive class ac- 
tion suits in Federal court: The.plaintiffs in the Smith Barney case 
would never have initiated a class action i f  they could have  had ac-: 
cess to the courts. Ultimately, even billion-dollar Wall Street  com- 
panies will benefit when arbitration is an option~ not a mandate.  ~ 

We applaud the recent changes that  have been discussed by the 
NASD and the SEC today. Both have opted to remove the require- 
ment  that  securities industry employees sign away their civil rights 
in exchange for a job. 

Despite the  anticipated changes, we believe it is urgent that  Con- 
gress move forward to provide immediate relief to women in this 
industry, and to secure the rights for all employees on Wall Street  
and across the country. Securities firms have internal personnel 
policies that  require the arbitration of employment discrimination 
complaints. While we applaud the action taken by the NASD and 
the SEC, it will prove to be little more than a hollow gesture to 
women and people of color in the industry who still are locked out 
of court and deprived of the right to argue their cases in front of 
an impartial ju ry  and a ju ry  of their peers. 

Congress must  take immediate action to insure that  employees 
are entitled to the full benefits of the Nation's equal employment 
opportunity laws. Your failure to act would send a dangerous sig- 
nal to employers in the securities indus t ry  and others. ~ 

Since 1991, a growing number  of employers have been more mo- 
tivated than ever to s tay out of court. Increasingly, other employers 
are looking with envy at the securities industry system of man- 
datory  arbitration. We have encountered numerous companies, as 
diverse and varied as JCPenneys a n d  Hooters who are trying to 
impose this unfair  system on their employees, while they ask, quite 
reasonably, why is it that  this system should, apply only to the se- 
curities industry? - 

It  is imperative that  you safeguard the rights of all ~mployees. 
! urge you to right the wrongs suffered by so many women and peo- 
ple of color b y e n d i n g  mandatory arbitration, first in the securities 

I industry and 'ultimately in every industry throughout the country. 
As we examine the cont inuing efforts by the industry t o  self- 

regulate, we urge you to ensure that  they not control the forum 
and that  the mandatory par t  of mandatory arbitration is removed. -~ 

Thank you.. " ' 

The CHAIRMAN. Thank you very much. : . 
I want  to thank  Mr. Robert Meade, Senior Vice President ~ of t h e  

American Arbitration Association, for his patience,  and call upon 
him now. : ,  , . . . . . .  

.Mr: Meade. ~ . • : . ' . . . . .  
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• O P E N I N G  S T A T E M E N T  OF R O B E R T  E. M E A D E  
S E N I O R  V I C E  P R E S I D E N T  

AMERICAN ARBITRATION ASSOCIATION 
Mr. MEADE. ,Mr. Chairman, t h a n k  you for this opportunity; I 

appreciate it. I m going to touch on some of the developments in 
the securities area, but what  I would like to do is to talk about the 
alternative and the due process protocol, and add some flesh to the 
bones of that. 

The CHAIRMAN. I would appreciate that.  
Mr. MEADE. I would like to remark,  though, that  this is a much 

larger issue than employment dispute arbitration. In. May of this 
year, we issued a protocol governing consumer disputes, and today 
up in Toronto, the President of the American Arbitration Associa- 
tion, President of the American Bar Association, a n d  President of 
the American Medical Association are issuing a protocol for the ar- 
bitration of health care disputes, patient disputes with doctors and 
with H M O ' s .  

There is the idea of establishing minimum due process proce- 
dures and arbitrating individual disputes, whether- i t  be consumer, 
employment, or heal th care, as subject to the attention of this asso- 
ciation and many of the other organizations cooperating, including 
Mr. Palefsky's organization. 

First, the AAA, my organization; we won't help You if your car 
breaks down, but we are a n o n p r o f i t ~  

The CHAIRMAN. I was going to do that,  but I reconsidered and  
thought better of it. 

[Laughter.] 
Mr. MEADE. I saw it in your eyes, so I thought I would get there 

first. 
We  are a private, nonprofit 501(c)(3), headquartered in New York 

City. We have been there for over 70 years. I haven' t  been there 
70 years, but we have been there. We do a great deal of research 
and development in developing fair dispute resolution procedures, 
not only arbitration, but mediation, negotiation, and all sorts of dis- 
pute resolution. . 

Last year, we administered well over 78,000 cases around the 
country and around the world, which represents about  one-third of 
the cases filed in all Federa l  courts in the Nation. Fifteen thousand 
of those cases, by the way, were between individuals in labor orga- 
nizations and companies where they had bargained for  the right to 
arbitrate grievances. I believe tha t  in the labor/management forum, 
parties feel that  this is a very fair, economic, just  way to resolve 
grievances in the employment setting. 

Approximately 141 of those cases arose in the securities industry, 
however, I would say that  none of those cases involved employment 
disputes; they were trading disputes. 

There were 1,345 of the 78,000 that  involved individual employ- 
ment  complaints outside of the labor/management setting, but only 

h a l f  of those 1,345 cases involved individuals affected by employer- 
promulgated plans. There is somewhat of a usage of private tribu- 
nals to resolve employment disputes, but I believe.it 's very small 
measured against the total usage. 

Approximately 400 companies have worked with the Association 
over the past 4 years to design and implement employment dispute 
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g rograms.-That-would equa te  to covering about  :4.5 million people; 
y a very rough measure.  - ' 

I would comment that  one of the companies we recently worked 
with was Merrill Lynch, mentioned here previously, I guess~ per- 
haps not by name. On Ju ly  1, the beginning of  this month; they 
implemented a new program covering employment disputes  tha t  al- 
lows the individuals who have signed the U - 4  agreement to either 
opt to arbitrate before an independent agency, including the Amer- 
ican Arbitration Association~ or to go to the SRO or to court if  they 
have a s ta tutory issue. 

So Merrill Lynch, for its some 40,000 employees~however  many  
of those are governed by the U - 4 - - I  think is way out ahead of. the 
game in terms of allowing employees with statutory issues to go 
either to a private forum, a n S R O  , o r  to court. That  is already in 
place. 

One of the things that  we have been doing-generally throughout 
the employment community is educating employers--and,  to the  
extent  possible, employees-- in  the use of alternative dispute reso- 
lution systems, mechanisms to resolve disputes on their own, short 
of having to go to external forums: the voluntary use of. internal 
mediation; peer  review, which is another form of dispute resolution; 
ombudsmen; et cetera, so working with the organizations and the 
employees to resolve employment disputes without having to go to 
the outside. 

Our policy, the American Arbitration Association policy~ on em- 
ployment disputes is such that  we require any company designing 
an employment dispute pr0gr,'im to file a copy of tha t  program with 
us 30 days prior to it going into effect. We review it for conform- 
ance with and adherence to the terms of the  protocol which has 
been discussed here today, and the Association's employment dis- 
pute  arbitration rules which incorporate the protocol. 

The protocol touches upon a number  of very basic issues and 
rights that  the individual should have: First, it ensures tha t  the 
plan clearly state tha t  the individual has the right to counsel i f  he 
or she so wishes to be represented, either in a mediation, which is 
a nonbinding process, or in the arbitration. That has to be abun- 
dantly clear. 

The plan cannot in any way, shape, or form, reduce the remedies 
tha t  a re  available to the individual tha t  would have been available 
by statute or  i n  court. I t  can ' t  shorten time limits to file, can't take  
away punitive damages, attorneys fees, any remedy, the right to re- 
instate back pay, front pay, et  cetera. No remedies can be abridged 
through these programs. 

The t imeframe to file mus t  be as allowed by statute. If  you have 
3 years under  statute,  you have 3 years under the programs, things 
of tha t  nature.  : 

The p rogram should clearly state tha t  this does not prevent  an 
individual from filing her  ~ or his complaint with the EEOC, the 
NLRB, the State  Human Rights Commission, or the New York City 
Human  Rights Commission if  you ' re in .  New York. It cannot pre- 
vent  an individual from going to the agencies responsible for over- 
seeing these programs. 

Also, I would like to s t ress - - I  mentioned just  one moment ago, 
mediation. We strongly urge, and I think virtually every company 

50-00299-2 
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we have worked with h a s  adopted, a mediation step where the  par- 
ties sit down at a table with a mediator and try. to negotiate a set- 
tlement. That has been effective in over 90 percenl~: of the  cases 
that  have been presented to mediators in a broad range of areas, 
including employment. It's a very important  par t  of this. 

We do admin i s te rp rogramsmand  this is where  Mr. Palefsky and 
the AAA have had lengthy discussions--we @ill administer cases 
where employers mandate arbitration of employment disputes as a 
condition of employment, as long as they meet  the requirements of 
the due process protocol. 

The CHAIRMAN. Which you have jus t  spelled out. 
Mr. MEADE. Yes. 
The CHAIRMAN. Ms. Toledo, what  is your thinking about that? 
You don't abridge anybody's rights. People can sue in any forum. 

But they set up a process whereby you minimize the necessity, the 
compulsion that people might feel, to take the mat ter  to the courts. 
By the way, if they Want to, they can. 

Let me ask you to jus t  think about that. I'll come back to you. 
You can gather your thoughts on i t .  

Mr. Meade, have the Nasdaq people or the  New York Stock Ex- 
change come to you for some advice as it relates~to seeing to it that  
they have panels which meet the protocol test--fairness,  people of 
ability, et cetera? This business of jus t  having arbitrators,  if  you 
don't have the right pool then you have polluted the system. 

You have  to have a pool, and I think Commissioner Hun t  has al- 
luded to that. I think Professor Estreicher said that  when he stated 
he wants to have the kind of judicial process tha t  gives a person 
the best  opportunity for real justice. 

How would you work it? If  you were going to advise, let's say,  
whether it's the Nasdaq or anybody else, how would they get their 
arbitrators to see to it that  people are ensured a fair process? Let's 
suppose it's an employment mat ter  that  comes before you, how 
would you see to it that  they have people who are qualified, who 
are going to give them a n  opportunity to use this process, and they 
can feel that their case is going to be heard on the merits? 

People want their cases heard on the merits. How would you go 
about that? 

Mr. MEADE,Let me quickly describe the model we use. 
The CHAIRMAN. Sure. 
Mr. MEADE. The due process protocol was signed by a group of 

people that  negotiated over a period of about 10 months. It  w a s  an 
ecumenical group: Plaintiffs' counsel, labor, unions ,  corporate coun- 
sel, Federal Mediation Conciliation Service, and on and on. 

We established a national advisory group which was replicated 
throughout the United States, of people to  nominate and screen the 
arbitrators and mediators that  would come on our employment 
panel. We created a new panel of approximately 600 people around 
the United States, based on the recommendation and nominations 
of people from various walks of life with various interests.  

We also mandated that  all  of the people tha t  came on tha t  panel 
go through a standard training program that  touched upon the 
process and the law so that  we have now created this body, this 
national body of 600 people, diverse in gender, sex, culture, and 
background, but all must  have 10 to 15 years  of experience and a 
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great deal of familiarity with employment law, and be able to inter- 
pret the statutes and the law that 's presented to them in thecases  
they hear. 

The CHAIRMAN. Now, let me ask you this. In your due process 
protocol, i f  a person, signs this, they can still then. bring suit if  they 
choose; is tha t  correct? - 

Mr. MEADE. Not if the program is a mandatory program as a con- 
dition of employment. They can still bring suit, but whether or n o t  
the court will force them to arbitrate is another issue. " .  

For example, Mr. Cole Burns has been referred to here in th i s  
Washington. 

Mr. PALEFSKY. The due process protocol does not speak to volun- 
tariness. I t  only speaks to once you're there, what's fair. The issue 
of whether it has to be voluntary or not was not something tha t  
the defense bar and the plaintiffs bar could agree upon. 

Every other neutral  enti ty a n d t h e  arbitrators themselves have 
said it has to be voluntary. All of the  fundamental underpinnings 
of arbitration, the limited review, the limited discovery, the risk of 
an incorrect result, are all dependent on a truly voluntary choice 
and the submission to someone that  you have confidence in. 

Mr. ESTREICHER. I want  to correct something tha t  Mr. Palefsky 
said on that.  JAMS/Endispute, the National Academy, and AAA-- 
all of them will administer these agreements if  they conform to the 
due process standards. 

It is true tha t  the National Academy has taken a position in liti- 
gation tha t  these agreements should not be imposed as a condition 
of employment, but the National Academy's members also admin- 
ister these agreements. 

Ms. TOLEDO. We would be opposed to any system that  did not 
have a voluntary mechanism for entering into this system at its 
very earliest stages. 

The CHAIRMAN. Yes, Mr. Meade. 
Mr. MEADE. With respect to, as was mentioned, arbitrators' deci- 

sions, if an arbitrator in the employment context is dealing with a 
statutory issue, she or he must  write an opinion that  clearly ad- 
dresses how she or he found under the statute, so that  if, subse- 
quently, a court takes a look at that  decision, a court can decide 
whether or not the s ta tutory issues were addressed. 

Finally, with respect to the publication of awards, which has 
been an issue, our National Advisory Committee, which included 
Mr. Palefsky, has now recommended and we are pursuing finding 
an outside agency tha t  will begin publishing decisions in this area, 
probably redacting the name of witnesses, and perhaps the name 
of the individual, but not the company or the arbitrator so tha t  you 
can do research on how arbitrators are deciding cases. 

Ms. FIENBERG. Not only have we published our awards for many 
years, but also we make available to all the parties in the forum 
all of the awards issued by an arbitrator when those arbitrators 
are on a list from which the parties can select their arbitrators. We 
have been doing tha t  for many years. 

Mr. PALEFSKY. There are very different kinds of awards. The pro- 
tocol requires a reasoned explanation. Findings and conclusions of 
law are also required. 
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But the securities industry, on the other hand, has historically 
trained their arbitrators not to write opinions and to use only one- 
sentence awards like "all claims dismissed," specifically to frustrate  
an appeal. 

There is a very big distinction. You can publish those awards, 
but you can't tell anything .from reading them. 

The CHAIRMAN. I am going to ask, Professor Estreicher, do you 
want to end the hearing with any summary  that  you would like to 
make? I will then continue on and ask each witness if  they would 
like to include their summaries. 

Mr. ESTREICHER. I see a lot of consensus on the need to move the 
ADR systems into conformity with these adjudicative quality or due 
process standards. 

The CHAIRMAN. I think Ms. Toledo would agree with that. 
Ms. TOLEDO. That's right. 
Mr. ESTREICHER. The only question really is whether  or not these  

agreements should be left as a mat ter  of contract between the par- 
ties, or whether there should be some stipulation by Government 
that  it's outside the realm of contract. That 's a little bit of a loaded 
way of putting the point, but  that 's  really the only question I hear  
that  divides the panel. 

Ms. TOLEDO. First of all, we feel very strongly that  the industry 
should not continue to regulate itself, to be outside of the laws and 
regulations that  Congress has set  forth for the rest  of the Nation. 
In no way  should they regulate themselves. 

They should not have any further  ability to do anything that  is 
not absolutely voluntary from the outset  for employees. We see a 
very dramatic impact when that  happens. 

The CHAIRMAN. Mr. Palefsky. 
Mr. PALEFSKY. Voluntariness is the one simple solution to every- 

thing. If the parties have the ability to themselves guarantee fair- 
ness, they will only agree to go if the arbitrator is properly trained, 
if the forum is fair, and if the right rules are there. 

The point I would love to leave you with i s - - and  it pains me to 
say th i s - - I  do not think that  the industry should be allowed to run 
its own forum anymore. There may  have been a reason many years 
ago, but  in 1998, there are so many t ruly neutral  forums. 

You can see the distinction. I jus t  think it's a huge mistake. 
The CHAIRMAN. Professor Estreicher, do you agree with that? 
Mr. ESTREICHER. Yes, I do. 
The CHAIRMAN. Mr. Meade. 
Mr. MEADE. Thank you for the opportunity and happy birthday. 
The CHAIRMAN. Thank you,-Mr. Meade. 
Mr. Kaswell. 
Mr. KASWELL. I agree, happy birthday, Senator. 
We believe that  a lot is about to change in this environment as 

the new rules take effect. There will be more choices available to 
people. 

We would disagree with the characterization that  the-securit ies 
industry has some sort of hammerlock control over the arbitration 
fora that  are SRO-sponsored. They report  to the SEC, not to us. 

Thank you. 
The CHAIRMAN. Ms. Fienberg. 
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Ms .  FIENBERG. I would only say tha t  we do not consider our- 
selves to be  an indust ry  forum..We run a neutral forum. 

The disproportionate number of awards for customers certainly 
demonstrates this. What  happens i s  tha t  the broker-dealer firms 
subsidize the cost of the forum; otherwise, it would be much more 
costly for investors to be able to bring their cases, either before the 
AAA or in court. 

The CHAIRMAN. I would like to see you do something as  an indus- 
try. It seems to me . tha t  mandatory arbitration makes a lot of sense 
as it relates to disputes tha t  Center around a business transaction. 

I believe tha t  you have a right to say, this is the way disputes 
are going to be settled. I honestly do. 

As it relates to the terms of employment, I think that 's  a very 
different matter.  It  would appear that  you would want  to t ry to'en- 
courage a voluntary system tha t  would be less costly t o  all con- 
cerued, and in which a person has  a right to choose the forum tha t  
he or she might want.. 

That 's a different area. That's my.opinion. Indeed, if you have 
Merrill Lynch moving in tha t  direct ion,I  would hope tha t  others 
would look at that.  

In the fullness of time, I think you bring much more credibility, 
particularly given some of the egregious situations, and you always 
get egregious ones, as Ms. Toledo pointed out. But I believe there 

• is a very clear distinction between those cases and the arbitration 
proceedings, 90 plus percent of them which center around business 
transactions. 

It's tha t  other area, the one which includes the possibility of peo- 
ple being forced into arbitration and  of those who feel they have 
no recourse from an unjust  process, that 's a different matter.  Those 
who believe they really have been discharged because of age, be- 
cause of sex, that 's  a whole different matter. I feel it should have 
different t reatment .  

Commissioner HUNT. I wanted to say happy birthday too, since 
we share the same birth date and we both will be over the age of 
60 tomorrow, but obviously I'm not white: 

[Laughter.[ 
The CHAIRMAN. Commissioner Hunt ,  only you could get .away 

with that.  
[Laughter.] 
Commissioner HUNT. I did want  to say that  your gut feeling 

about these contracts reminds me of a contractual doctrine, tha t  is, 
Contracts of adhesion by people with vastly different bargaining 
power, and tha t  sounds like an unconscionable contract. 

When you have Merrill Lynch dealing with one person, take it 
or leave it, because you have to sign this, some courts would h a v e  
held that  to be an unconscionable contract. 

Your feeling, I think, Mr. Chairman, is right. 
The CHAIRMAN. I want  to thank all of the panelists for being so 

patient, for coming in on a Friday, not always an easy time. 
I want to thank  you for your candor, and I wanted it to be candid 

because I wanted to get a real feeling as to what the industry was 
doing, where you were moving, what  the rules of the road are. 



34 

Professor Estreicher, I am extremely privileged to have met you 
in person. I have read about you, and to meet you is a wonderful 
thing. 

Mr. Meade, I didn't get into the AAA, I was going to make that  
crack. . 

I want to say, Ms. Toledo, indeed, NOW is very fortunate to have 
someone such as yourself as the Vice President. Thank you very 
much for coming in. 

Mr. Kaswell, you did a good job under difficult circumstances. 
Ms. Fienberg, I think you continue to move tl~e goals in the right 

direction. . 
I hope my colleagues will have an opportunity to review these 

matters when they return. 
We stand in recess. 
[Whereupon, at 12:12 p.m., Friday, July 31, 1998, the hearing 

was adjourned.] 
[Prepared statements and additional material supplied for the 

record follow:] 
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P R E P A R E D  S T A T E M E N T  OF SENATOR ALFONSE M. D'AMATO 

Today the Committee meets, to examine an issue of great importance ...  the use 
of mandatory arbitration agreements in the securities ihdustry, especially as they 
relate to claims of discrimination. ~ " • 

There is simply no place for discrimination in the workplace, or anywhere else. 
Discrimination undermines the very system of meritocrac~ and individual achieve- 
ment that makes America great. People should be judgedon the basis of their abil- 
ity, not on the color of their skin, gender, ethnic background, religious affiliations, 
or any other irrelevant basis. The' practice of discrimindti0n must not" be tolerated, 
and we must do all that we canto ensure~that discrimination has no place in the 
workplace. 

For this reason, we need to address the genuine abuses that persist in the modern 
working environment, and we must ensure that every working man and woman has 
an opportunity for redress and  access to the legal avenues needed to confront and 
prevent, discrimination. " 

Mandatory arbitration of disputes is a longstandingpractice in the securities'in- 
dustry. For years, ~'mpl.oyees in securities firms havebeen required to sign such an 
agreement as a condition of employment, mandating that all disputes be settled by 
way of arbitration, rather than litigation. Customer disputes, as well as disputes be- 
tween securities firms, are also subject to arbitration. " 
" There are those who believe that the arbitration process of the securities industry 
should exclude claims of discrimination. Let me make it clear: A system of arbitra- 
tion which fosters discrimination cannot be permitted to stand. But the reality of 
our overburdened court system demonstrates that we need to allow for the .option 
of arbitration where it is deemed appropriate. " 

The Federal securities laws, over which this Committee has jurisdiction, einbody 
a unique scheme of self-regulation by the securities industry and markets subject 
to the authority of the Securities and Exchange Commission. As a result.of concerns 
raised about the inclusion of discrimination claims in the industry's commonly used 
arbitration proce.hs, many changes have already been made. " -- 

Recently, the National Association of Securities Dealers changed its. rule regard- 
ing its mandatory arbitration process. In addition, I was very gratified to receive 
a letter from the New York Stock Exchange announcing thatat their September 
meeting, the NYSE Board expects, and I quote, to submit our rule. change to the 
SEC and have it in place by January 1, 1999." I look forward to hearilig aboutthese 
positive developments during the course of this hearing. 

I want to commend Senator Feingold and Congressman Markey for focusing at- 
tention on this important matter. They have both studied the issuecarefully and 
are here to share their views. I thank my distinguished colleagues for their dili- 
gence, and for joining us today. I look forward to hearing their testimony, as well 
as the testimony of our other distinguished witnesses, including Commissioner Hunt 
of the Securities and Exchange Commission. 

P R E P A R E D  STATEMENT O F E D W A R D  J .  M A R ~  
A U.S. REPRESENTATIVE IN CONGRESS FROM THE STATE OF MASSACHUSE'I'rs 

JULY 31, 1998 

Mr. Chairman, Senator Sarbanes,: Members of the Committee, good morning. I 
would like to thank you for holding, this hearing this morning, so that we might 
have the opportunity to more fully examine the arbitration system of the securities 
industry and its inherent  inequities. . 

Since the early 1990's, employers across the country have sought to circumvent 
our Nation's civil rights laws by forcing employees to sign away their fundamental 
rights to a court hearing. As a condition of hir ing or promotion, a growing number 
of employers are requiring employees to.agree to submit any future claims of job 
discrimination to binding arbitration panels. Employees who sign these • mandatory 
arbitration contracts give up their right to due process, trial by jury, the appeals 
process, full discovery,, and other court provided rights. In essence, mandatory arbi- 
tration contracts reduce civil rights protections to the status of the company car, a 
perk which can be denied at will. . . . . . 

And while this practice has become increasingly popular among employers in the 
fields such as information technology, health care, and engineering, no.industry has 
employed mandatory arbitration contracts to t h e s a m e  extent as the securities in- 
dustry. ThE securities industry" i s ' the  only industry which requires employees to 
sign-,away theircivil rights' as a condition, of licensing~ Anyone wising to work.as 
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a registered representative for any securities firm in the United States must agree 
to submit future claims of job discrimination and sexual harassment to industry- 
sponsored arbitration panels. This licensing agreement is a take-it-or-leave-it offer; 
potential employees can either agree to mandatory arbitration or can seek another 
profession. 

Mandatory arbitration of civil fights is wrongeven if the arbitration process were 
a balanced one, but too often it has only a semblance of impartiality. The securities 
industry, in particular, has transformeda _potentially impartial and independent ju- 
dicial environment into one where neutrality and independence are virtually non- 
e,~i'stent. Rather than providing its employees with a quick, inexpensive, and fair 
alternative dispute resolution forum, Wall Street has established a system which is 
slow, costly, and often appears biased. 

In 1994, I commissioned the General Accounting Office to carefully study Wall 
Street's arbitration sys.tem. The GAO found that an astonishing 89 percent of securi- 
ties arbitrators were white men over the age of 60 with little or no expertise i n  the 
area of employment law. At best, such a setting has the appearance of unfairness; 
at worst, it is a tainted forum in which an employee can never be guaranteed a 
truly fair hearing. Like forcing employees to buy goods at the company store, the 
price of such so-called justice is just too high. 

I am pleased that the securities industry has finally begun to take steps to elimi- 
nate its inequitable mandatory arbitration requirement from its licensing agree- 
ment, and I applaud the Securities and Exchange Commission's recent decision to 
ap.prove the National Association of Securities Dealers' proposed rule change to 
eliminate the mandatory arbitration clause from its licensing agreement. I am also 
pleased to hear that the Board of the New York Stock Exchange is expected to vote 
on a proposal to eliminate its own mandatory arbitration requirement at their next 
Board meeting in September. I encourage the NYSE Board to act quickly to approve 
this rule change. 

Despite the positive steps taken by the NASD to eliminate its mandatory arbitra- 
tion requirement, I have concerns about the much delayed implementation date of 
the NASD rule change. Althou~h the NASD Board voted to eliminate the mandatory 
arbitration requirement from its licensing agreement last August, the rule change 
approved by the SEC does not take effect until the beginning of 1999. I do not un- 
derstand the rationale for requiring Wall Street employees to wait 18 months after 
the NASD voted to eliminate this requirement to fully exercise their constitutional 
and civil rights. This delay may merely encourage securities firms to use the interim 
period to impose individual mandatory arbitration contracts on their employees. 
Such action would eliminate any real benefit securities employees would have re- 
ceived as a result of the NASD rule change. Wall Street employees have waited long 
enough to receive their right to a day in court; the~. should not have to walt one 
more day to fully exercise their constitutional and civil rights. 

The proposed waiting period is particularly questionable in light of a recent deci- 
sion by the Ninth U.S. Circuit Court of Appeals regarding mandatory arbitration 
in the securities industry. In the case of Duffield v. Robertson, Stephens & Com- 
pany, the court specifically examined the legality of the securities indnstry's licens- 
ing agreement, the Form U-4, and found that it was in violation of the Civil Rights 
Act of 1991. In its decisive ruling, the court stated that the Torm U-4 compels pre- 
cisely what Congress intended to prohibit in the 1991 Act: mandatory arbitration 
requirements under which prospective employees agree as a condition of employ- 
ment to surrender their rights ~ litigate future Title VII claims in a judicial forum 
and accept arbitration instead. If the mandatory arbitration requirement of the 
Form U-4 is of doubtful legality, why aren t we eliminating it immediately? 

Although the NASD will no longer require its registered representatives to use 
the NASD arbitration forum, some individual securities firms will continue to use 
this forum to resolve employment disputes with employees who have signed com- 
pany contracts with mandatory arbitration requirements. I m very concerned about 
the fairness of this system and, in particular, about a recent NASD proposal to place 
limitations on punitive damages that can be assessed in employment arbitration 
cases. I believe this proposal, which would limit the sole recourse employees have 
to punish wrongful behavior by securities firms, is inconsistent with every Supreme 
Court decision affirming the legitimacy of using arbitration for statutory claims. The 
U.S. Supreme Court has repeatedly stated that arbitration is an acceptable forum 
for litigation because plaintiffs are entitled to the s,an~e rights and protections in ar- 
bitration as they receive in court. The industry can t have it both ways; placing caps 
on punitive damages while claiming to afford equal protection. 

As the securities industry begins to take action to eliminate its mandatory arbi- 
tration requirement and reform its arbitration system, We must ensure that Wall 
Street employees are provided with the same access to the courts afforded to-other 
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• Americans who are subject to discr iminat ion o n t h e  basis of race, age, .sex, o r d i s -  
abil i ty.  Workers "on. Wall St ree t  mus t  have a fair, equitable: and voluntary "forum 
in which to resolve Title VII claims. 

I unders tand t h a t '  today's hear ing  is an overs ight  hearing on arbi t rat ion in the  
securities industry and is not focused on  any part icular  legislation, b u t t  have j o i n e d  
wi th  Senator Feingold (D-WI) and  Representative Constance Morella (R-MD) to 
introduce the Civil Rights Procedures Protection Act. Our legislation, which would 
make mandatory arbi t ra t ion contracts unenforceable, would provide relief to those 
employees in every industry,  including the securities industry, Who a r e  required by 
the i r  employer to sign manda tory  arbi trat ion contracts and would guarantee  t ha t  
no one couldbe  forced to choose between their  civil r ights and thei r  job. 

P R E P A R E D  STATEMENT OF ISAAC C. HUNT, J R .  
COMMISSIONER, U.S. SECURITIES AND EXCHANGE COMMISSION 

JULY 31, 1998 

S u m m a r y  
The Securities and Exchange Commission (Commission) has  been a strong advo- 

cate for civil r ights of securities industry  employees. The Commission believes t ha t  
in order to assure t h a t  securities industry employees are not subject to illegal dis- 
crimination, they deserve to have the opportunity to pursue thei r  rights under  the 
various Federal civil r ights  s tatutes.  

• Recent National Association of Securities Dealers, Inc. (NASD) Rule Change: The 
Commission recently approved an  important  change to the rules of the  NASD 
which eliminates the  NASD's requirement  tha t  securities industry employees ar- 
bi t ra te  s tatutory employment discrimination claims. 

• -Civil Rights Procedures Protection Act of 1997: The Commission believes tha t  the 
• decision as to whe ther  to amend the  Federal civil r ights laws and the Federal  Ar- 
bi trat ion Act with  respect to the  arbi t rat ion of employment discrimination claims 
is uniquely an  issue for Congress to decide. The Commission supports the bill if  
Congress believes i t  will enhance  the.civil r ights of securities industry employees. 
The issue of whe ther  employee discrimination disputes may be the subject of 
predispute arbi t ra t ion contracts is-important,  and the Commission s tands ready 
to assist  the Congress as i t  moves forward on this  issue. 

Introduction 
Chai rman D'Amato, Senator  Sa rbanes ,  Members of the Committee, I appreciate 

the oppor tuni ty  to testify on behal f  of the Securities and Exchange Commission re- 
garding the a rb i t ra t ion  of.employment discrimination, d isputes  in- the securities in- 
austry.  Thank you, Chai rman.D'Amato;  for requesting the Commission's views on 
this  important  and timely issue. 

Under  the leadership of Cha i rman  Levitt, the Commission has  been a strong 
advocate for civil r ights  of securities industry employees. The Commission firmly 
believes tha t  securities industry  employees deserve to work free of illegal discrimi- 
nation. I and other members  of the  Commission have spoken out against  discrimina- 
tion in any form in our  industry.  The Commission, moreover, believes tha t  in order 
to assure tha t  securities industry  employees are not subject to illegal discrimination, 
they deserve the opportunity to pursue their  rights under the various Federal  civil 
r ights  s ta tutes  through any available forum: " 

L Recent NASD Rule Change 
As I am sure you know, the Commission recently approved an  important  change 

to" the  rules of the  National  Association of Securities Dealers, Inc., which el iminates 
the  NASD's requirement  t ha t  securities industry employees arbi t ra te  s ta tutory em- 
ployment discrimination claims. 1 This important  rule change dist inguishes discrim- 
inat ion claims from other  employment  related disputes, and removes the NASD's 
requirement  tha t  s ta tutory employment  discrimination claims be arbitrated.  The 

1 Securities Exchange Act Release Number 40109; 63 FR 35299 (June 29, 1998). Each self- 
regulatory organization (SRO) applies its own .arbitration rules to its members. The NASD's ar- 
bitration rules, for example, generally provide that any dispute concerning the  business of an 
NASD member, or arising out of the employment or termination of,employment of an associated 
person, with certain exceptions, must be submitted to arbitration at the request of an investor, 
or in intra-industry cases, at the request of either party. The other SRO's, like the New York 
Stock Exchange (NYSE), have similar requirements. -" 



38 

rule change puts the vast majority of the securities industry in the position of many 
• other industries; that is, it is designed to permit the disputing parties to decide for 
themselves how best to resolve their differences. The Commission has encouraged 
and expects the other SRO's.to adopt similar rule changes industr~ywide. 

The Commission's approval of the NASD rule change does not indicate that  the 
Commission necessarily considers arbitration to be an inappropriate forum for re- 
solving discrimination claims fairly. The U.S. Supreme Cour t  has upheld contracts 
for the resolution of these claims within securities industry arbitration, z The Com- 
mission is committed to ensuring that  securities industry arbitration is a fair and 
equitable forum for resolving the full range of disputes tha t  arise between broker-  
dealers, their employees, and investors. 

The NASD rule change is responsive to concerns raised by Members of Congress., 
the Equal Employment Opportunity Commission (EEOC), civil rights groups, and 
others that  statutory employment discrimination claims should not be subject to ar- 
bitration by operation o f  SRO rules approved by the Commission pursuant to the 
Securities Exchange Act of 1934 (Exchange Act). The Commission noted in approv- 
ing the NASD rule change that the statutory employment antidiscrimination pro- 
visions reflect Congress' express intention that  emP31oyees should receive special 
protection from discriminatory conduct by employers. Such statutory rights are an 
important part of this country's efforts to prevent discrimination. W e  encouraged 
and agreed with the NASD's determination that, in this unique area, i t  should not 
require arbitration. 
T h e  Commission believes that the securities industry and its employees should be 

free to the same extent as other industries and employees to use arbitration or any 
other alternative dispute mechanism to resolve disputes. The Commission is aware, 
of course, that the NASD's rule change does not affect private agreements that  firms 
might enter into with their employees--these are governed by contract law and the 
Federal Arbitration Act. One practical effect of the NASD's rule change could be 
that  many firms would simply require their employees to agree as a condition of 
employment to the arbitration of discrimination claims through separate agree- 
ments. I think a good indication that  this will not happen is that one major broker-  
dealer employer already has stated that  it will not require its 'employees to enter 
into predispute agreements requiring them to arbitrate statutory employment dis- 
crimination claims. We expect other firms also to consider seriously giving their em- 
ployees the option of going to court or going to arbitration after a dispute arises. 
We expect to monitor with the SRO's changes in the .use or the terms of separate 
employment contracts of securities firms with their employees to learn whether 
there are issues that should be addressed. 

The Commission also agrees that it is very important for the SRO's to look very 
closely at their existing procedures concerning training, arbitrator selection, and ad- 
ministration for cases involving employment discrimination claims. In 1994, the Di- 
rector of the Commission's Division of Market Regulation wrote to all of the SRO's 
that  administer arbitration programs to encourage them to take aggressive action 
to train existing arbitrators or to recruit new arbitrators with expertise in discrimi- 
nation law to assure party confidence in panels selected for these cases. He  noted 
that  at that  time, when there were very few cases with discrimination claims on 
the SRO's dockets, arbitrators generally did not have a solid foundation in discrimi- 
nation law. Moreover, he advised the SRO's to assure that  training is developed to 
provide for a balanced presentation of the discrimination issues that  may arise in 

dustry disputes, and that recruiting efforts should be sensitive to" the continuing 
need for balanced and impartial panels. 4 The Division's letter followed the General 
Accounting Office's (GAO) March 30, 1994 report entitled Employment  Discrimina- 
tion: How Registered Representatives Fare in Discriminat ion D~sputes. The GAO had 
several suggestions for improving the administration of cases involving discrimina- 
tion disputes that the Commission and SRO's implemented. 

Since that  time, we understand that  the SRO's that  have administered arbitration 
cases with discrimination allegations have in fact expanded their  arbitrator, recruit- 
ment to reach out beth to arbitrators with appropriate expertise and to greater 
numbers of women and minorities. I think the SRO's have. identified the fact that  
they need tost rengthen even more their  approach to resolving all employment law 

2Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991). Recently, several courts have 
reviewed the adequacy of SRO arbitration foi~ms in the context of statutory discrimination 
cases. Compare Desiderio v. NASD, Inc., 1998 WL 195271 (S.D.N.Y. April 27, 1998) with Rosen- 
berg v. Merrill Lynch, Pierce, Fenner andSmith, Inc~, 995 F. Supp. 190 (D. Mass. 1998).. 

s 63 FR 35299, 35303 (June 29, 1998). 
• 4See, e.g., letter dated June 2, 1994 from Brandon Becker, Director, Division of Market Regu- 
lation, to Robert S. Clemente, Director of Arbitration, New York Stock Exchange. 
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cases. We are aware that currently a committee composed of representatives of the 
NASD Regulation, .Inc. and the NYSE, as well as employment lawyers an academic, 
and securities industry representatives, is studying these issues, including: arbitra- 
tor selection methods, disclosure issues, and whether or how to use a "due process 

~ rotocol" used in other alternative dispute resolution forums, among other issues. look forward to learning more about the committee's work, and hope that the re- 
sult of its efforts is that the arbitration forums become more attractive for the reso- 
lution of discrimination disputes, and that employees will elect to use them, even 
if some of those employees also have the option to proceed in court. 

IL Civi l  R i g h t s  P r o c e d u r e s  P r o t e c t i o n  Act  of  i997 
The Commission's approval of the NASD's recent rule change removes any regu- 

latory requirement thatNASD member employees pursue their Federal civilrights 
claims in arbitration~ Like the NASD's action approved by the Commission, S. 63, 
Senator Feingold's bill, distinguishes employment discrimination claims from other 
claims between employers and employees. The bill establishes special rules in the 
civil rights laws and Federal Arbitration Act for the resolution of these disputes. Se- 
curities industry employers and employees would be treated like any other industry 
group. . 

The decision as to whether to amend the Federal civil rights laws and the Fecleral 
Arbitration Act is uniquely an issue for Congress to decide. The Commission sup- 
ports the bill if Congress believes it will enhance the civil rights of securities indus- 
try employees. In formulating its own approach to the NASD s rule, the Commission 
looked to the studies and conclusions of the EEOC, the Commission on the Future 
of Worker-Management Relations (Dunlop Commission), and others with expertise 
in this area, s and also considered the views of employers and employees. We under- 
stand that Congress will do the same in considering S. 63, and the Commission 
would be happy to assist you as Congress moves forward. 

IH. B a c k g r o u n d  on  A r b i t r a t i o n  i n  t h e  S e c u r i t i e s  I n d u s t r y  
I would also like to provide you with some regulatory background that  may help 

you to understand t h e  place of arbitration within the securities industry. A broker-  
dealer may not effect securities transactions through any employees who are not 
qualified by and registered with a national securities association--the NASD--or  a 

6 national securities exchange--such as the NYSE. As you know, under the Federal 
securities laws, broker-dealers  have an independent obligation to supervise their  
employees. In the course of meeting this obligation, broker-dealers and their  em- 
ployees sometimes have disputes that  relate to the firm s or employee's obligations 
under the Federal securities laws. Arbitration of these disputes, in which neither  
firms, nor employees as.~ert employment discrimination issues, generally provides 
fair, export, and efficient dispute resolution. 

The securities industry has relied on the expertise of arbitrators since at least 
1872 to equitably resolve disputes with less disruption to the business of securities 
firms than  court litigation may involve. 7 -It is generally believed that  solving securi- 
ties disputes between securities industry parties within arbitral forums benefits the 
industry because such disputes can be more quickly and cost effectively resolved in 
those  forums. " 

SSee, e.g., Dunlop Commission, Report and Recommendations (1994); and Equal Employment 
Opportunity Commission, Policy Statement on Mandatory Binding Arbitration of Employment 
Dt-'sorimination Disputes as a Condition of Employment (1997). 

6See, e.g., NASD Rule 1031 and NYSE Rule 311. One important way the Commission and 
SRO's encourage investor protection and healthy and vigorous securities markets is through re- 
t~iring the registration of most securities industry personnel. Registration requirements permit 

e Commission, the SRO's, and State regulatory authorities to control who enters and exits the 
securities industry, and to track the activities of persons currently in the industry. Registration 
also empowers investors by providing them with background information--such as prior sanc- 
tions or criminal convictions--about the person who advises them on investing their savings. 

Sections 6(c)(3XB) and 15A(g)(3) of the Exchange Act permit the NYSE and NASD to establish 
registration requirements for their members and persons associated with their members. The 
NASD, other SRO's, and State regulatory authorities meet their registration obligations in part 
by requiring all applicants for registration as persons associated with a broker-dealer to com- 
plete and sign the Form U-4, the "Uniform Application for Securities Industry Registration or 
Transfer." Among other things, the Form U-4 includes an agreement by registeredporsons to 
arbitrate any claim that is eligible for arbitration under the rules of the SRO with which they 
register. As a result of the NASD's rule change, statutory discrimination claims will no longer 
be covered by this clause. 
7See Constantine N. "Katsoris, Foreword: New York Stock Exchange, Inc. Symposium on Arbi- 

tration in the Securities Industry, 63 Fordham L. Rev.-1501 (1995); Philip J. Hoblin, Securities 
Arbitration Procedures, Strategies, Cases 1-2 (2d ed. 1992). 
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As you know, the Commission. carefully reviews and approves all SRO arbitration 
rules, and inspects their programs for the fair administration of them. The Com- 
mission's inspection staff conilucts periodic reviews to assess the SRO s procedures 
to ensure the evenhanded administration of the arbitration rules. Arbitration has 
played, and will continue to play, an important part in resolving industry disputes. 

The issue of whether employment discrimination disputes may be the subject of 
predispute arbitration contracts is very important. The Commission believes that 
the NASD's rule change and the decisions individual industry members are making 
in this area will help to provide industry employees with more meaningful choices 
on how to resolve dmputes under the Federal civil rights laws. AS a result of the 
rule •change, employers and employees can negotiate over whether to resolve any 
statutory discrimination claims in a court of law or in arbitration. If some statutory 
employment discrimination cases remain in arbitration: the Commission believes 
the SRO's should continue to analyze closely their procedures to address whether 
they must be modified for these special cases. , 

Conclusion 
We thank you for offering us the opportunity to appear here todayj and to provide 

our thoughts for your consicleration. The Commismon and its staff stand ready to 
provide the Committee with assistance on this important issue. 

• PREPARED STATEMENT OF SAMUEL ESTREICHER* 
PROFESSOR, NEW YORK UNIVERSITY SCHOOL OF LAW 

JULY 31, 1998 

Introduction 
My name is Samuel Estreicher. Since 1978, I have been teaching labor and em- 

ployment law at New York University School of Law. I am also the Faculty Director 
of NYU's Center for Labor and Employment Law and Institute of Judicial Adminis- 
tration. Since 1984, I ha~;e served as Counsel to Cab_ill Gordon & Reindel, a law fn-m 
in New York, where I handle labor and employment matters. In addition to my 
teaching, writing, and law practice, I am on the labor, employment, and commercial 
panels .of the American Arbitration Association and on the panel of distinguished 
neutrals of the Center for Public Resources (where I also serve on CPR's Employ- 
ment Disputes Committee). The views expressed are solely the author's and should 
not be attributed to any organization or other person. 

I have long been engaged in exploration of the legal and policy issues in connec- 
tion with predispute agreements to arbitrate statutory employment claims, includ- 
ing my work on the Center for Public Resources' Employment Disputes Committee 
in drafting model arbitration and mediation procedures and on the American Ar- 
bitration Association's National Employment ADR Task Force, Subcommittee on 
Rules and Procedures. I have also given testimony on this subject before Secretary 
of Commerce Brown's and Secretary of Labor Reich's Commission on the Future 
of Worker-Management Relations (1)unlop Commission) On September 29, 1994. I 
thank the Committee for this opportunity to testify on these issues, with particular 
reference to the situation in the securities industry. Chairman D'Amato and all the 
Members of the Committee are to be commended for holding this hearing on these 
important questions. 

My views are set out in full in my recent ~ticle, "Predispute Agreements to Arbi- 
trate Statutory Employment Claims," 72 N.Y.U.L. Rev. 1344 (Dec. 1997), which is 
enclosed and shouldbe appended as an appendix to this testimony. I offer here only 
some highlights of the points made in the article. 

A. The Courts are  Basically Gett ing it Right in Enforcing Predispute  
Agreements  to Arbitrate Statutory Employment  Claims Because  Such 
Agreements  Further the Joint  Interes ts  of the Part ies  and Promote  the 
l ~ b l i c  Interest in Expeditious,  F a i r  Resolu t ion  of  Civil  Rights  Claims 

Predispute agreements to arbitrate statutory employment claims are a legitimate 
alternative to litigation that offers the prospect of a quicker, less costly, less divi- 

* Professor of Law and Director, Center for Labor and Employment Law and InstRute of Judi- 
cial Administration, New York University School of Law; Counsel, Cahill Gordon & Reindel. 
This testimony represents the views solely of the author and should not be attributed to the 
Center, Institute, my law firm, or any other organization. Address: 40 Washington Square So., 
New York, New York 10012; 212-998-6226 (tel.); 212-995-4341 (fax); email: <estreicher@ 
turing.law.nyu.edu>. 
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sive, less  d i s t r ac t ing ,  a n d  nonpubl ic  resolu t ion  of  e m p l o y m e n t  d i spu tes .  Such  agree-  
m e n t s  shou ld  be  enforced provided t h a t  ce r ta in  adjudicat ive  qua l i ty  s t a n d a r d s  (of 
t he  type  proposed  by t h e  Dun l op  C o m m i s s i o n  i a n d  p romulga t ed  by  lead ing  a rb i t r a -  
t ion se rv ices  o r g a n i z a t i o n s  l ike t he  A m e r i c a n  Arb i t r a t ion  Associa t ion  2 a n d  J A M S /  
End i spu t e )  a a r e  me t .  

1. The Overwhelming Weight of  Judicial Authority Supports the Validity of  
Predispute Arbitration Agreements : 

Bui ld ing  on t h e  S u p r e m e  Cour t ' s  decis ion i n  Gilmer v. Interstate~Johnson Lane 
Corp., 4 t h e  Fede ra l  cou r t s  of  appea l s  have  fair ly un i formly  he ld  t h a t  t h e s e  agree -  
m e n t e  a r e  enforceable  u n d e r  t h e  Federa l  Arb i t r a t ion  Act (FAA), 5 w h e t h e r  t h e  c l a ims  
s o u g h t  to be  a rb i t r a t ed  a r i se  u n d e r  cont rac t  law or  Federa l  or  S ta t e  civil r i g h t s  
laws.  s T h e  one  except ion,  a r e cen t  decision of t h e  N i n t h  Circuit ,  7 con tends  t h a t  Con-  
g r e s s  in  § 118 of  t he  Civil R i g h t s  Act  o f  1991,'sub silentio over ru led  Gilmer. T h e  
N i n t h  Ci rcui t ' s  r e a s o n i n g  is open to ser ious  ques t ion ,  s and  i t s  decis ion is no t  l ikely 
to su rv ive  S u p r e m e  Cour t  r e v i e w .  

2. Such Agreements Further the Joint Interests o f  the Parties Without Effecting a 
Waiver of  any Substantive Rights 

T h e  r e a s o n i n g  o f  t h e  cour t s  in  Gilmer and  i ts  p rogeny  is t h a t  p r ed i spu t e  a rb i t r a -  
t ion a g r e e m e n t s  c an  f u r t h e r  t he  jo in t  i n t e r e s t s  of  t he  par t i es  w i t h o u t  r e s u l t i n g  in  
a wa ive r  o f  a n y  s u b s t a n t i v e  r igh t s .  F rom a p r ed i spu t e  perspect ive ,  t h e  pa r t i e s  are.  
be t t e r  off because  t h e y  h a v e  t he  opt ion of a d i spu te  resolu t ion  m e c h a n i s m  t h a t  is  
fas ter ,  tess  cost ly,  a n d  less  divisive.  No s u b s t a n t i v e  waiver  occurs  because  t h e  arbi -  
t ra tor ,  u n d e r  Gilmer, m u s t  h a v e  t he  au t ho r i t y  to apply  s t a t u t o r y  s t a n d a r d s  and .  
a w a r d  s t a t u t o r y  r emed i e s  if  a violat ion is found.  T he  only wa ive r  : tha t  occurs  is. a 
wa iver  of  t he  pu re ly  p rocedura l  r i gh t  to a judic ia l  forum.  In essence ,  p r ed i spu t e  ar-~ 
b i t ra t ion  a g r e e m e n t s  conforming  to the  adjudica t ive  qua l i t y~s t anda rds  ident i f ied  in  
Gilmer, a n d  as  p r o m u l g a t e d  by t he  AAA and  J A M S / E n d i s p u t e ,  f u n c t i o n  pu re ly  as  
a n  a l t e rna t i ve  forum-se lec t ion  device. 

1 See U:S. Dept's of Commerce and Labor, Commission on the Future of Worker-Management 
Relations, Report and Recommendations 31 (Dec. 1994). 

2 See American Arbitration Ass'n, National Rules for the Resolution of Employment Disputes" 
(1998). 

3 See JAMS/Endispute Arbitration Policy (1996). 
4500 U.S. 20 (1991). 
s 9 U.S.C. §§ 1 et seq. 
eSee Seus v. John Nuveen & Co., Inc., 1998 U.S. App. LEXIS 11907 (3d Cir., June 8, 1998) 

(securities broker alleging Title VII and ADEA claims); O'Neil v. Hilton Head Hosp., 115 F.3d 
272 (4th Cir. 1997) (compelling arbitration of FM1,A claim); Patterson v. Tenet Healthcare, 113. 
F.3d 832 (8th Cir. 1997) (former hospital medical technologist alleging Title VII and State civil 
rights law claims); Great Western Corp. v. Peacock, 110 F.3d 222 (3d Cir. 1997) (former mortgage 
consultant for mortgage company alleging sexual harassment claim under State law); Cole v. 
Burns lnt'l Sec. Servs., 105 F.3d 1465 (D.C. Cir. 1997) (former security guard alleging racial 
discrimination and harassment claims under Title VII and intentional infliction of emotional 
distress claims' under State law); Rojas "v. TK Communications, ~ Inc., 87 F.3d 745 (5th Cir. 
1996) (former disk jockey for radio station alleging sexual harassment claim under Title VII); 
Matthews v. Rollins Hudig Hall Co., 72 F.3d 50 (7th Cir. 1995) (former employee/consultant 
of insurance broker alleging ADEA and fraudulent inducement claims);~ Asplundh Tree Expert 
Co. v. Bates~ 71 F.3d 592 (6th Cir. 1995) (former chief executive of predecessor meter  service 
"company alleging contract claims). • 

7See Duffield v. Robertson Stephens & Co., 1998 U.S. App. LEXIS 9284 (9th Cir., May 8, 
1998). 

sAs the Third Circuit reasonably observed in Seus: " 
Nor do we believe that this straightforward declaration of the full Congress [in § 118. 

• of the Civil Rights Act of 1991] can be interpreted to mean t lmt. the ~ FAA is implledly 
repealed with respect to agreements to arbitrate Title VII claims which were executed by 
an employee as a condition of securing employment. Thus, we respectfully disagree with 
the decision of the Court of Appeals "for the Ninth Circuit ~in Duffield v. Robertson 
Stephens &.Co., 1998 U.S. App. LEXIS 9284, No. 97-15698, 1998WL 227469 (9th Cir. 
May 8, 1998). As we understand the opinion in that  case, the court reads the prefatory 
clause, "where appropriate and to the extent authorized by law," in light of the legislative 
history, as a codification of a particular view of the decisional law regarding Title VII ar- 
bitration as it existed pr ior  to the Supreme Court's decision in Gilmer. To us, it seems 
most reasonable to readth is  clause as a reference to the FAA.. . .  Finally, even if we were 
to accept "authorized b~" law" as intended to codify ease law, we Would find~the text in- 
compatible with the notion that  the.law codified was case law incensistent with:a  Su- 
preme Court case decided 6 months before the passage of the {Civil Rights] Act. _ .. 

1998 U.S. App. LEXIS 11907, *22. ~: 
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3. Concerns Over the Adjudicative Quality of  Securities Industry Arbitration 
Procedures are Premature in Light of  Recent SEC Action 

Legitimate, if overblown, concerns have been raised about the adjudicative quality 
of securities industry arbitration procedures, principally the fact that arbitration 
agreements were secured as a condition of registration with the self-regulatory orga- 

trators were selected by the SRO's themselves. However, in view of t~e a recent SEC 
action s approving the change in NASD rules to remove arbitration of statutory em- 
ployment claims from the reach of the NASD arbitration process, these concerns are 
premature. This is because we can anticipate similar action shortly" by the NYSE, 
and when that occurs registered representatives in the securities industry will be 
in precisely the same position as the other employees in industries covered by the 
FAA--arbitration agreements entered into directly between the employer and the 
employee, with the arbitrations conducted pursuant to the adjudicative quality 
standards of the leading provider organizations. 

I believe it is best to allow the parties--the employers and their employees--in 
the securities industry themselves to work out the dispute resolution procedures 
that best fit their joint objectives. In light of the above developments, there is cer- 
tainly no warrant for special legislation targeting arbitration of employment claims 
in the securities industry. 
B. The Policy Objections to Pred ispute  Arbi t ra t ion  of Sta tutory 

Employment Claims Are Misplaced 
Admittedly, people disagree passionately here. Let's consider some of the policy 

objections thathave been raised. 
1. A New Form of'Yellow Dog" Contract? 
One source of criticism is suggested by the reference to "yellow. dog" contracts. 

This conjures up the image of powerless workers givin~ up hard-fought rights in 
order to meet the bare necessitles of life. The imagery is vivid but does not quite 
fit the facts. Arbitration involves a change in the forum--from the courts to a jmntly 
selected neutral decisionmaker. It does not involve a waiver of substantive rights. 
When a contract provides for arbitration of statutory claims, the arbitrator must be 
empowered to apply statutory standards and award statutory remedies. 

In the negotiation of employment contracts, there are some nonnegotiable terms 
established by law (e.g., minimum wages, maximum hours, nondiscrimination rules), 
but areas of overwhelming importance to the employees (e.g., compensation, pension 
benefits, job security) are left for the parties to negotiate by themselves. Little is 
gained by the yellow dog" rhetoric. The policy question is whether-there are strong 
reasons for placing the forum-selection topic outside of the realm of contract and 
thus into the nonnegotiable sphere. This is not current law, and the burden is on 
those seeking legal change to justify taking this matter out of the sphere of joint 
determination by the parties themselves. 

2. Procedural Adequacy: Fresh Apples vs. Spoiled Oranges? 
t h.A second source of criticism points to the procedural inadequacy, of arbitration: 

at the process is supposed to be informal, with scant opportunity for prehearing 
&scever~ and with little adherence to procedural scruples. Critics suggest a kind of 
second-class justice system. 

Some of this criticism, too, is overblown. To a certain extent, apples are being 
compared--not with oranges--but with spoiled fruit. On the one, hand, we are of- 
fered a picture of private litigation under ideal conditions (a world of substantial 
monetary claims warranting the attention of able advocates like Judith Vladeck and 
Cliff Palefsky, quick and cheap access to the courts, and hetty jury awards). On the 
other, arbitration is depicted at its worst (claimants without lawyers confronting 
thfeeir former employers m management-dominated industry panels, and proceedings 
.n e wire mas). This, too, is good rhetoric but, analytically, a mistake. We should 
De assessing the relative merits of litigation and arbitration under the real-life con- 
ditions that most employees and employers will face. For the average employee-- 
whose claims will not warrant the attention of any sophisticated trial lawyers~ 
arbitration offers a better adjudicative alternative than court litigation. 

There are, of course, some important issues of procedural design that-have to be 
considered. How extensive should the opportunity for discovery [m in order to pro- 
wae a meamngful hearing on statutory claims without at the same time replicating 
the costs and delay of acourt action? Can we provide a mechanism for the publica- 

~SEC Release No. 34-40109; File No. SR-NASD-97-77. 
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tion of awards--so  that representatives of, employers and employees can monitor the 
performance and impartiality of arbitrators, wh i l e  preserving the benefits of low- 
visibility, informal claims resolution? Can the standard: for judicial review of awards 
be modified to ensure some adherence to statutory requirements without con~;erting 
arbitrators into trial courts? These questions should be addressed, and are being ad- 
dressed by the leading provider organizations and in the courts, but they "do not 
present a case for newlegislation. 

3. Private Law? 
Opponents of arbitration assume a world dominated by private arbitration of stat- 

utory claims in which no public law, no guidance from prior decisions is generated. 
As with postdispute settlement agreements--clearly lawful at present-- there would 
remain under any realistic scenario plenty of claims for the civil courts. Indeed, pre- 
cisely because arbitration reduces costs for claimants as well as employers and pro- 
vides only limited opportunity for judicial review, many fwms will be reluctant to 
promulgate arbitration policies. In any event, even if the unimaginable were to 
occur, and all private claimants were confined to the arbitration forum, surely this 
would free up the resources of administrative agencies to pursue systemic litigation. 

4. Absence of Jury Trials 
A fourth objection highlights the absence of jury trials. Ju ry  trials indeed play, 

and will continue to play an important role, in the overall system. But consider the 
following: First, c ivi l l i t igat ion resulting in substantial jury awards is a r ea l i s t i c  
prospect for relatively few claimants. For the vast majority, a private lawyer cannot 
be secured and their claims will be addressed, if  at all, by overworked, understaffed 
administrative agencies. These agencies--aRer considerable delay~--typically offer 
little more than a perfunctory investigation. 

Even where private lawyers can be secured, very  few employment cases go to 
trial. The overwhelming number of these cases are resolved by dispositive motion. 

Second, while some individuals with substantial claims--often, white senior man- 
agers with age discrimination grievances or, if  they work in California, Michigan, 
and a few other places, wrongful dismissal al legations--may lose access to jury 
trials, the jury trial is a relatively recent innovation in employment law (introduced 
as late as 1991 for Title VII and ADA lawsuits). We should not assume jury trials 
are an essential feature of the employment law landscape. Major strides were made 
in the discrimination field for 25 years without resort to juries. Our basic labor laws 
do not provide for jury trials. European countries with wrongful dismissal laws rely 
on specialized labor tribunals (essentially tripartite arbitration boards), with well- 
defined, scheduled recoveries; there is no access to the ordinary civil courts, let 
alone civil juries, for such disputes. 

From the employer's perspective, jury trials inject an element of uncertainty be- 
cause of the unpredictability of jury awards and the risk that, in certain cases, 
juries will dispense their own view of social justice rather than finding facts in ac- 
cordance with the law. This spectre of liability undermines society's interest in ena- 
bling firms to make sound personnel decisions and, as the Rand studies suggest, 
may have negative effects for the willingness of firms to hire additional workers. 
We have, in short, a system in which a few individuals in protected classes win a 
lottery of sorts, while others queue up in the administrative agencies and face re- 
duced employment opportunities. 

C. W h e r e  D o e s  t h e  P u b l i c  I n t e r e s t  Lie? 
Where does the public interest lie? I submit it lies in allowing maximum freedom 

of choice consistent with the substantive commitments of Federal and State civil 
rights and employment laws. Predispute arbitration agreements are not for every 
industry, every employer, or for every employee. There will be a good deal of variety 
in practice, with some eschewing arbitration in favor of mediation and nonbinding 
process while others embarking on internal dispute resolution systems culminating 

a fair binding arbitration process. The civil rights enforcement agencies will be 
freed of perfunctory processing of routine claims, and will be able to pursue systemic 
wrongdoing. 

Binding arbitration of public law disputes can be fairly conducted without sacrific- 
ing the substantive protections of employment laws or turning proceedings into full- 
fledged civil trials. Appropriate safeguards include: 

* A competent arbitrator who knows the laws in question; 
A fair and simple method for exchange of information; 

* A fair method of cost sharing to ensure affordable access to the system for all 
employees; 

* The right to independent representation if sought by the employee; 
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A range of remedies equal to those available through litigation; 
A written award explaining the arbiter's rationale for the result; and 
Limited judicial review sufficient to ensure that the result is consistent with ap- 
plicable law: 

Conclusion 
A well-designed private arbitration alternative for employment claims is in the 

public interest. The law should encourage arbitration of employment disputes in a 
manner that satisfies the standards for a fair adjudication before a neutral arbiter 
empowered to apply the law and, where warranted, impose statutorily available 
remedies. 
Thank you. 
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PREDISPUTE AGREEMENTS 
TO ARBITRATE STATUTORY 

EMPLOYMENT CLAIMS 

SAMUEL ESTREICHER* 

Over the last decade, the Supreme Court, through its interpretation o f  the Federal 
Arbitration Act of  1925 (FAA), has expanded the role o f  arbitration in the resolu- 
tion of  legal di.~putes, including disputes arising under federal and state statutes.~ 
Recently, much debate has arisen over the issue of  whether the FAA applies to 
employment contracts, and whether employees can enter into binding predispute 
agreements to arbitrate statutory employment claims. In Gilmer v.,Interstate/ 
Johnson Lane Corp., the Supreme Court held that under the FAA, employees couM 
in fact enter into such predispute agreements. Because the agreement in Gilmer 
was not part of  an employment contract, however, the Supreme Court left open a 
critical question, namely the scope of  the FAA exclusion of  employment contracts 
for certain employees engaged in foreign or interstate commerce, in this Article, 
Professor Estreicher first addresses the various public policy arguments raised by 
opponents of  predispute agreements to arbitrate statutory employment claims. Ad- 
dressing each one in turn, he concludes that where certain procedural safeguards 
are implemented, arbitration is indeed a proper forum for the resolution o f  statu l- 
tory employment claims, and that predispute agreements to arbitrate provide valua- 
ble benefits for both employers and employees. Turning to the issue left open by th~ 
Court in Gilmer, Professor Estreicher explores the confusion surrounding the 
scope o f  the FAA exclusion of  employment contracts, which in large part stems 
from an uncertain legislative history, and suggests that, given recent Court decisions 
and the policies underlying them, a narrow interpretation of  the exch~sion by the 
Supreme Court is probable. Professor Estreicher conchtdes by stressing that a 
proper arbitration system can advance the public policies contained in federal and 
state employment statutes. 

INTRODUCTION 

The Supreme Court held in its 1991 ruling in Gilmer v. Interstate/ 
Johnson Lane Corp: that, in view of the strong federal policy in favor 

* Professor of Law and Director, Center for Labor and Employment Law, New York 
University, Counsel, Cahill Gordon & Reindel. A.B., 1970, Columbia University; MS. 
(Industrial Relations), 1974, Cornell University; J.D., 1975, Columbia University. An early 
version of these remarks was presented at the American Arbitration Association's '*Na- 
tional Employment Enclave--'l~e Faces of Conflict in the Workplace: The Future of Em- 
ployment ADR," Sept. 22-23, 1995, and appeared in Proceedings of New York University 
49th Annual Conference on Labor 93-121 (Samuel Estreicher ed., 1997), The author also 
filed an amicus brief on behalf of the California Employment Law Council in Duffield v. 
Robertson Stephens & Co., No. C95-0109 (N.D. Cal. filed Jan. II, 1995), appeal docketed, 
No. 97-15698 (9th Cir. Apr. 23, 1997). The views expressed here are the author's and 
should not be attributed to any organization. The research assistance of Matthew Kramer 
and Jeffrey Hirsch of the NYU School of Law (Class of 1998) is gratefully acknowledged. 

I 500 U.S. 20 (1991). 
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of arbitration embodied in the. Federal Arbitration Act of 1925" 
(FAA), employees could enter into binding predispute arbitration 
agreements encompassing claims they have against their employers 
under the Age Discrimination in Employment Act of 1967 -~ (A.DEA) 
and, by extension, other federal and state employment laws. Because 
in Gilmer the arbitration agreement was part of a registration process 
with lhe New York Stock Exchange, rather than a contract of employ- 
ment directly between Gilmer and his former employer, the Court was 
able to avoid construing the reach of the exclusion in § l of the FAA 
for "contracts of employment of seamen, railroad employees, or any 
other class of workers engaged in foreign or interstate commerce. TM 

Since, in the absence of FAA compulsion, predispute arbitration 
agreements covering statutory employment.claims generally will be 
denied enforcement, the scope of the FAA § 1 exclusion will have im- 
portant practical implications for the future of employment law arbi- 
tration. In post-Gilmer rulings to date, the District of Columbia, 
"l]fird, Fourth, Fifth, Sixth, Seventh, and Eighth Circuits 5 have read 
the exclusion narrowly as limited to seamen, railroad workers, and 
other workers directly "engaged in" interstate commerce. Despite the 
clear trend of post-Gilmer decisions, however, there remains a good 
deal of uncertainty and controversy over whether predispute agree- 
ments to arbitrate statutory employment claims will or should be 
enforced. 

This Article addresses some of the policy and legal questions con- 
Cerning predispute agreements between employers and employees to 

2 9 U.S.C. §§ 1-16 (1994).. . " 
3 29 U.S.C. §§ 621-634 (1994). 
4 9 U.S.C. § ! (1994). 
5 See O'Neilv. Hilton Head Hosp., 115 F.3d 272,276 (4th Cir. 1997) (compelling arbi- 

tration of claim under federal Family and Medical Leave Act (FMI.A), 29 U.S.C. § 26{)1 
(1994 & Supp. 1995)); Patterson v. Tenet Healthcare, Inc., 113 F.3d 832, 835-37 (gtll Cir. 
1997) (affirming dismissal by district court of hospital medical technician's action against 
former employer alleging violations of Title VII and state antidiscrimination law); Great 
W. Mortgage Corp. v. Peacock, 110 F.3d 222, 226-27 (3d Cir.) (affirming or(let of district 
court compelling arbitration of mortgage consultant's claims against.employer pursuant io 
state sexual harassment law), cert. denied, 1997 U.S. LEXIS 6057 (Oct. 14, 1997); Cole v. 
Burns Int'l See. Servs., 105 F.3d 1465, 1470-72 (D.C. Cir. 1997) (affirn!ing district court 
order compelling arbitration of discharged security guard's claims against forme~" emph~yer 
alleging racial discrimination and harassment in violation of Title VII and intentional inflic- 
tion of emotional distress in violation of state law); Rojas v. TK Communications, Inc., g7 
F.3d 745, 747-48 (5th Cir. 1996) (affirming dismissal by district court of disc jockey's action 
against former employer alleging sexual harassment in violation of Title VII); Malthews v. 
Rollins Hudig Hall Co., 72 F.3d 50, 53 n.3 (7th Cir. 1995) (reversing denial by district c~nrt 
of employer's motion to compel arbitration of former employee's ADEA and state law 
fraudulent inducement claims); Asplundh Tree Expert Co. v. Bates, 71 F.3d 592,506-602 
(6th Cir. 1995) (affirming district court order compelling arbitration of contract claims 
brought by chief executive officer against company which purchased his employer). 
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arbitrate future disputes, whether they arise as a matter of contract or 
under employment discrimination statutes or other employment laws. 
Pol!cy considerations are considered at the outset because they are 
likely to influence heavily ilow the legal issues raised by Gibner ulti- 
mately will be resolved. 

I 
Tm~ CONTROVERSY 

OVER PREDISPUTE ARBITRATION AGREEMENTS 

Postdispute agreements to arbitrate existing disputes, most would 
agree, do not raise especially difficult questions. At least since the 
Supreme Court's Alexander v. Gardner-Denver Co. ~ decision, the law 
on postdispute waivers has been relatively clear. Once disputes have 
arisen, plaintiffs may enter into "knowing and voluntary" waiver 
agreements in which they trade potential claims under federal laws 
like the ADEA, 7 Title VII of the Civil Rights Act of 1964,8 and the 
Americans with Disabilities Act of. 19909 ( A D A ) f o r  monetary or 
other consideration~ If claims can be traded for money, it should not 
be beyond the realm of contract for the parties to negotiate a fair 
postdispute adjudicative process."" 

6 415 U.S. 36 (1974). 
? The-Older Workers Benefit Protection Act, Pub. L. No. 101-433, 9 201,104 Slat. 978, 

983-84 (1990) (codified as amended at 29 U.S.C. 9 626(0(I) (1994)), sets cerlainminimum 
standards for postdispute substantive waivers of ADEA claims. 

a 42 U.S.C. 99 2000e to 2000e-17 (1994). 
9 Title I of the Americans with Disabilities Act (ADA), containing the employment 

provisions, is codified at 42 U.S.C. 99 12101-12117 (1994). 
10 This is the premise of the voluntary postdispute arbitration experiments of the 

EEOC and state agencies. See EEOC Policy Statement on Alternative Dispute Resolu- 
lion, 3 EEOC Compliance Manual (BNA) N:3055 (July 17, 1995) (establishing EEOC 
commitment to Alternative Dispute Resolution (ADR) and setting guidelines for. use); 
Agency is Committed to ADR But Questions Remain, Miller Says, Daily Lab. Rep. 
(BNA), Jan. 24, 1995; available in LEXIS, BNA Library, DLABRT File (describing ADR 
pilot program in which foul EEOC districts offered mediation in selective discharge cases 
resulting in 52% settlement rate). For experience under the voluntary arbitration alterna- 
tive authorized by New York's Human Rights Law, N.Y. Exec. Law § 297, subd. 4, par. A, 
subpar, ii (McKinney 1993), see Peter A. Prosper & Joel M. Douglas, The Arbitration of 
Human Rights Complaints: T h e  New York Experience, Arb. J., Dec. 1992, at 26 (describ- 
ing New York's program);Peter Blackman, Claimants Wanted: Project Tries to Convince 
Employees to Arbitrate, N.Y.L.J., May 26, 1994, at 5 (reporting.thai program.is wanting 
for claimants because o1~ minimal promotion and because in arbitration plaintiffs pay coun- 
sel, whereas when case is before administrative law judge, plaintiffs have access to free 
government counsel). For a discussion of the virtues of postdispute mediation, see Dwight 
Golann, Employment Disputes in Mediating Legal Disputes: Effective Strategies for Law- 
yers and Mediators (1996); MatthewW. Daus, Mediating Disability Employment Discrimi- 
nation Claims, Disp. Resol. J., Jan. 1997, at 16, 17-19. For a model of postdispule 
procedures the author had a hand in drafting, see Center for Public Resources, Inc., Model 
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, Predispute agreements to arbitrate claims arising under individ- 
ual employment contracts also would seem relatively noncontrover- 
sial. If w e  put aside for the moment questions concerning the 
enforceability: of such agreements under the FAA, state law would or- 
dinarily be available to compel the parties to a contract to honor the 
dispute mechanism set out in the very instrument that creates the un- 
derlying substan!ive claim. There may be, however, cases at the mar- 
gin where--because of problems of illusory promise or contracts of 
adhesion--generally applicable principles of state contract law pre.- 
clude enforcement, tt Also, the public policies of some states, as ex- 
pressed in their arbitration statutes, may allow either .par!y to an 
employment contract to disregard executory arbitration promises, t2 

However, a controversy is raging over the validity of predispute 
agreements to arbitrate statutory employment claims. It is here that 
distinguished plaintiffS' lawyers like New York's Judith Vladeck 

ADR P~'ocedures: l~mp!oyment Termination Dispute Resolution Agreement and I'roce- 
dure (1990). 

It Compare Gibson v. Neighborhood Health Clinics, 121 F.3d 1126 (7th Cir. 1997) 
(holding that arbitration clause was not enforceable because of lack of consideration in 
form of any reciprocal employer promise), and Heurtebise v. Reliable Bus. Computers, 
Inc., 550 N.W.2d 243, 247, 258 (Mich. 1996) (holding that there is no enforceable obligation 
under Michigan law to submit sex discrimination claim to arbitration where management 
reserved right to change employee handbook containing arbitration clause and handbook 
stated that it should not be construed as binding contract; three justices also found viola- 
lion of state public policy), cert. denied, 117 S. Ct. 1311 (1997), with Lang v. Burlington N. 
R.R., 835 F. Supp. 1104, 1106 (D. Minn. 1993) (holding that mandatory arbitration policy 
added to employee handbook 26 years after plaintiff was hired constituted offer accepted 
by plaintiff through his continued employment and barred post-termination lawsuit, and 
finding no evidence that provision resulted from fraud or was "inherently unfair"), and 
Fregara v. Jet Aviation Bus. Jets, 764 F. Supp. 940, 952 (DNJ.  1991) (finding that griev- 
ance and arbitration procedures spelled out in employeehandbook providing for appeal to 
supervisor and then to company's board of adjustment, with provision for selection of im- 
partial referee if board was deadlocked, must be exhausted before fired employee can sue 
for breach of contract, and staling that "there is nothing futile or illusory about this pro- 
cess"). See generally Samuel Estreicher, Arbitration of Employment Disputes Without 
Unions, 66 Chi.-Kent L. Rev. 753 (1990); Alfred G. Feliu, Legal Consequences of Nonnn-. 
ion Dispute-Resolution Systems, 13 Employee Rel. L.J. 83 (1987). 

12 Some state arbitration statutes exclude arbitration agreements contained inemph~y- 
ment contracts or made a condition of employment. See, e.g., Ariz. Rev. Slat. Ann. § 12- 
1517 (West 1994); Iowa Code Ann. §679.1(2)(b) (West 1987); Kan. Slat. Ann § 5- 
401(c)(2).(Supp. 1996); Ky. Rev. Slat. Ann. § 417.050 (Michie 1992): S.C. Code A,m § 15- 
48-10 (Law. Co-op. 1976 & Supp. 1997). These state law exclusions become material tc~ the " 
issue of arbitrability of employment claims only if the FAA is held not to apply to arbitra- 
tion agreements contained in most employment contracts. For example, as the St,premc 
Court of Hawaii recently ruled in Brown v. KFC Nat'l Management Co., 921 P.2d 146 
(Haw. 1996), reconsideration denied, 922 P.2d 973 (Haw. 1996), even where the state arbi- 
tration statute requires that the arbitration clause be in a written emph~yment contract, 
"the FAA merely requires that the arbitration provision, but nnt necessarily Ihe c(mtracl 
out of which the controversy arises, be in writing." ld. at 159. Ilcnce, where the FAA 
appl!es,I.the limitations of state arbitration law have no practical effect. 
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charge that the law is sanctioning a.new form of "yellow dog"con- 
tractY ~ Or, as San Francisco's Cliff Palefsky puts it, "an intellectual 
and legal scandal.. ,  is occurring in broad daylight. T M  Notably, oppo- 
sition from the plaintiff's bar, civil rights groups, and advocacy groups 
led the Dunlop Commission on the Future of Worker-Management 
Relations (Dunlop Commission) to scuttle, at the eleventh hour, a 
recommendation that predispute agreements meeting certain quality 
standards should be enforced under existing law. t-~ With mixed suc- 
cess, plaintiffs' lawyer groups have been pressuring organizations like 
J.A.M.S./Endispute and the American Arbitration .AssociatiOn 
(AAA) to decline the processing of predispute agreements, t~ 

13 See Judith P. Vladeck, 'Yellow Dog Contracts' Revisited. N.Y.L.J., July 24, 199.5, at 
7, Professor Stone adopts similar rhetoric in Katherine Van Wezel Stone, Mandatory Arbi- 
tration of Individual Employment Rights: The Yellow Dog Contract of the 1990s, 73 
Deny. U. L. Rev. 1017 (1996). 

t4 Jo~ce E. Cutler, Arbitration: Suits Challenge Mandatory Arbitration as Depriving 
Employees of Their Rights, Daily Lab. Rep. (BNA), Mar. 3, 1995, available in LEXIS, 
BNA Library, DLABRT File (quoting Cliff Palefsky of McGuinn, Hillsman & Palefsky). 
Mr. Palefsky represents plaintiffs in the pending challenges in Duffield v. Robertson 
Stephens & Co., No. C95-0109 (N.D. CaE filed Jan. II, 1995) (order compelling arbitra- 
tion), appeal docketed, No. 97-15698 (9th Cir. Apr. 23, 1997); Burton v. A.F.M. Servs., No. 
965632 (Cal. Super. Ct. filed Dec. 6, 1994), appeal docketed. No. A073922 (Gal. Ct. App. 
Apr. 18, 1996). 

15 For the author's testimony before the Dunlop Commission, see Statement by Profes- 
sor Samuel Estreicher to the Commission on the Future of Worker'-M~inagement Relations 
Panel on Private Dispute Resolution Alternatives, reprinted in Daily Lab. Rep. (BNA), 
Sep. 30, 1994, available in LEXIS, BNA Library, DLABRT File. His views on the Dunlop 
Commission's report 'are set out in Samuel Estreicher, The Dunlop Report and the Future 
of Labor Law Reform, 12 Lab. Law. 117.(1996), earlier versions of which were published, 
all under the same title, in Contemporary Issues in Labor and Employment Law: Pro- 
ceedings of New York University 48th Annual National Conference on Labor 291-311 
(Bruno Stein ed., 1996); Regulation, Mar. 1995, at 28; and Daily Lab. Rep. (BNA), June 5, 
1995, available in LEXIS. BNA Library, DLABRT File. 

16 Several plaintiffs' bar and union representatives participated in Due Process Proto- 
col for Mediation and Arbitration of Statutory Arbitration Dis[ames, in 9A Lab. Rel. Rep. 
(BNA) No. 142, at 534:401 (May 9, 1995) [hereinafter Due Process Protocol]. However, 
this group could not reach consensus on whether predispute agreements to arbitrate statu- 
tory employment claims could be required as a condition of employment. See id. In July 
1997, the EEOC restated its long-standing opposition to "agreements that mandate bind- 
ing arbitration of discrimination claims as 'a condition of employment." EEOC Policy 
Statement on Mandatory Arbitration, reprinted in Daily Lab. Rep. (BNA) No. 133, at E-4 
(July 11, 1997). Two months earlier, the National Academy of Arbitrators had adopted a 
similar position. See National Academy of Arbitrators' Statement and Guidelines 
Adopted May 21, 1997, Daily Lab. Rep. (BNA) No. 103, at E-1 (May 29; 1997). 

Effective June 1, 1996, the American Arbitration Association (AAA) issued new na- 
tional rules for the resolution of employment disputes. See American Arbitration Ass'n, 
National Rules for the Resolution of Employment Disputes (1996) ]hereinafter AAA 1996 
Rules]. The Association's policy is to "administer dispute resolution programs which meet 
the due process standards as outlined in these rules and the Due Process Protocol. This 
includes pre-dispute, mandatory arbitration programs, as a condition of employment." ld. 
at 3-4. The AAA rules were recently amended "to address technical issues." See Ameri- 
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II • . 
THE CASE FOR FACILITATING - • 

PREDISPUTE rAGREEMENTS CONFORMING ".- 

TO C E R T A I N  A D J U D I C A T I V E  QUAL IT Y S A F E G u A R D s  

I do notshare  the position o f  these critics. In my view, arbitra- 
tion of employment disputes should be encouraged as .an alternative, 
supplementary mechanism--in addition to administrative agencies 
and courts--for resolving claims arising under public laws as well as 
contracts. It is an alternative that offers the promise of a less expen- 
sive, more expeditious, less draining and di(,isive process, and yet still 
effective remedy. Private arbitration will never, and should not, .en- 
tirely supplant agencY or- court adjudication. But if properly designed, 
private arbitration can complement public enforcement and, at the 
same time, satisfy the public interest objectives of the various statutes 
governing the employment relationship. 

Admittedly, arbitration of public law disputes is not the same 
thing as arbitration of contractual disputes. The public policies behind 
the laws require that certain adjudicative quality standards b e  met. 
But these standards can be provided without turning arbitral proceed- 
ings into full fledged civil trials. The essential safeguards (drawing 
largely from the Dunlop Commission's report IT) include: 

• no restriction on the right to file charges with the appropriate 
administrative agencies; 

• a reasonable place for the holding of the arbitration;~8 
• a competent arbitrator who knows the laws in question: t9 
• a fair and simple method for exchange of information: 

can Arbitration Ass'n, National Rules for the Resolution of Employment Disputes (In- 
cluding Mediation and Arbitration Rules) 4 (1997) Ihereinafler AAA 1997 Rules]. " 
Similarly, J.A.M.S./Endispute, while expressing concern "when a company requires all of 
its employees to arbitrate all employment disputes as an exclusive remedy," apparently will 
process disputes arising under such programs if a "minimum set of procedures or standards 
of procedural fairness" are met. These standards are set out in the organization's policy on 
employment arbitration. SeeJ.AM.S./EndisPute Arbitration Policy, in 9A I.ab. Rcl. Rep. 
(BNA), Mar. 26, 1996, at 534:521. 

17 See U.S. Dep'ts of Commerce and Labor, Commission on the Future of Worker- 
Management Relations, Report and Recommendations 31 (Dec. 1994). 

t8 Although this item is not mentioned in the Dunlop report, employers should not be 
able by means of an arbitration clause to compel claimants to litigate in a distant, inconve- 
nient forum in circumstances where an express choice of forum clause having the same 
effect would be unenforceable. See,Paul D. Car rington & Paul H. ilaagen, Contract and 
Jurisdi(~tion, 1996 Sup. Ct. Rev. 331,38.5-88 (criticizing Supreme Court's failure to address- 
forum location issue, which was not briefed, in Doctor's Associates. Inc. v. Casarotto, I Iri- 
S. Ct. 1652 (1996)). 

19 Rule ll(a)(i) of th e A A A  !997 Rules requires that "[aJrbitrators serving under these 
rules shall be experienced in the  field of employment law." AAA 1997 Rules. note 16, a t  
15.. :. 
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• a fair  m e t h o d  of  c o s t  shar ing t o . e n s u r e  a f fo rdab le  access  to the  
sys tem for all employees ;  2° 

• the  r i g h t  to i n d e p e n d e n t  r e p r e s e n t a t i o n  if sough t  by the  
employee ;  

• a range  of  r emed ie s  equal  to t h o s e  avai lable  t h r o u g h  l i t igation;  

• a wr i t ten  award expla ining the  a rb i t r a to r ' s  r a t iona le  for the  re-  
suit; 2t and 

• l imited judicial review sufficient to  e n s u r e  that  the  resul t  is c o n -  
s is tent  with appl icable  law. 22 

20 For example, Brown & Root,.a maintenance, construction, and temporary staffing 
company, pays the costs of the arbitration, except for the expenses of witnesses produced 
by the employee and a $50 fee paid by the employee (or forme(employee) if the proceed- 
ing is initiated by the employee or the result of a demand ser~'ed on the company by the 
employee. See Brown & Root, Inc., Dispute Resolution Plan and Rules 17 (1994) (on file 
with the New York University Law Review). This company also established a benefit plan 
to reimburse 90% of attorney's fees incurred up to an annual cap of $2500 per year, with a 
$25 deductible paid by the employee. See Brown & Root, Inc., Employment Legal Con- 
sultation Plan 4-5 (1994) (on file with the New York University Law Review). In Cole v. 
Burns Int'l Sec. Servs., 105 F.3d 1465, 1485 (D.C. Cir. 1996), Chief Judge Edwards held for 
the court that, where the predispute agreement is silent or ambiguous on this question and 
arbitration "occurs only at the option of the employer," the court would interpret the 
agreement to require the employer to assume the arbitrator's fees and expenses: The court 
stated: 

Cole could not be required to arbitrate his public law claims as a condition of 
employment if the arbitration agreement required him to pay all or part of the 
arbitrator's fees and expenses. In light of.this holding, we find that the arbitra- 
tion agreement in this case is valid and enforceable. We do so because, we 
interpret the agreement as requiring-Burns Security to pay all of the arbitra- 
tor's fees necessary for a full and fair resolution of Cole's statutory claims. 

ld. 
21 Rule 32 of the AAA 1997 Rules departs from the Association's customary no-opin- 

ion approach in commercial arbitrations and requires that "[t]he award shall be in writing 
and shall be signed by a majority of the arbitrators and shall provide the written reasons 
for the award unless the parties agree otherwise." AAA 1997 Rules, supra note .16, at 24, 
The Association's Guide .for Employment Arbitrators (effective for cages filed on or after 
June 1, 1997) further states, "The award must include a statement regarding the disposition 
of any statutory claims." American Arbitration Ass'n, Guide for Employment Arbitrators 
16 (1997). 

The Supreme Court's Gilmer decision states: "'[A]lthough judicial scrutiny of arbi- 
tration awards necessarily is limited, such review is sufficient to ensure that arbitrators 
comply with the iequirements of the statute' at issue." Gilmer v. Interstate/Johnson Lane 
Corp., 500 U.S. 20, 32 n.4 (1991) (quoting Shearson/American Express Inc. v. McMahon, 
482 U.S. 220, 232 (1987))i 

The appropriate standard for review of arbitration of public law disputes remains an 
important unresolved issue. Some lower courts have recognized a "manifest disregard" 
standard, a judicially created addition to the statutory grounds for vacating an.award set. 
forth in the FAA. See, e.g., Siegel v. Titan Indus. Corp., 779 F.2d 891,892-93 (2d Cir. 1986). 
(applying manifest disregard standard in arbitration to determine value of stock held by 
shareholder). The "manifest disregard" standard requires a showing that "the arbitrator 
'understood and correctly stated the law but proceeded to ignore it.'" id. at 893 (quoting 
Bell Aerospace Co. v. Local 516, 356 F. Supp. 354, 356 (W.DN.Y. 1973), rev'd on other 
grounds, 500 F.2d 921 (2d Cir. 1974)). The Second Circuit has left open the question of 
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Not all companies will be willing to.subject their supervisory deci- 
sions to a neutral outside arbitrator under these conditions, even if by  
doing so they could avoid .the risks and expense of jury trials. The 
limitations of arbitration are reciprocal; many companies and employ- 
ees may be reluctant to submit to final, binding determinations with 
only limited opportunity for correctio n by the courts. 23 

But  where companies are willing to establish programs con- 
forming to these quality safeguards, the question is whether the law 
should facilitate or obstruct their establishment. Consider the contro- 
versy over workers' compensation laws earlier in this century. 24 From 
an ex post perspective--after an accident has occurred-rworkers with 
serious injuries able to command the attention of competent trial law- 
yers have a better chance at substantial recoveries before a jury rather 
than under an administrative system. Yet from an ex ante perspec- 
t ive -before  an accident has occurred--the workers' compensation 
system offers systematic advantages over tort suits, whether the objec- 
tive is delivering compensation or promoting workplace safety, for 
both workers and their employers. Of course, the tradeoff in the con- 

whether the "manifest disregard" standard is appropriate for arbitration of certain federal 
statutory claims. See DiRussa v. Dean Wilter Reynolds Inc., No. 96-9068, 1997 U.S. App. 
LEXIS 20505, at "6- ' !0 (2d Cir. Aug. 5, 1997) (noting that "manifest disregard" doctrine is 
"severely limited"); cf. Chisolm v. Kidder Peabody Asset Management, Inc., 966 F. Supp. 
218, 222-27 (S.D.N.Y. 1997) (applying, though questioning suitability of, "manife~t (lisre- 
gard" standard for such claims). 

Framed for conlractual disputes, the "manifest disregard" standard may be Ioo defer- 
ential for arbitration of public law claims. By analogy to the National Labor Relatkms 
Board's poli(:y of deferring to labor arbitration awards that resolve statutory issues, a pref- 
erable approach would be to require that arbitrators give reasons for their dispositi~m of 
statutory claims and to confirm awards only if they are not "clearly repugnant !o tile pur- 
poses and policies of the Act." Spielherg Mfg. Co., 112 N.L.R.B. 108(), 1082 (1955) (In 
1984, the Board softened its own test: "Unless the award is 'palpably wrong," i.e., unless 
the arbitrator's decision is not susceptible of an interpretation consistent with the Acl, we 
will defer." Olin Corp., 268 N.L.R.B. 573, 574 (1984) (footnote omitted)). The D.C. ('Jr- 
cult's Cole decision stated (in dictum): "[A]rbitration of statutory claims lis I valid only if 
judicial review under the 'manifest disregard of the law' standard is sufficiently rig~)rous Io 
ensure that arbitrators have properly interpreted and applied statutory law.'" Cole. 105 
F.3d at 1487. 

23 For a survey of employer practices, see U.S. General Accounting Office, Pub No. 
GAO/ttEHS-95-150, Employment Discrimination: Most Private-Sector Emph~yers Use 
Alternative Dispute Resolution (Report to Congressional Requesters) (July 5, 1995). "lhe 
1995 survey found that 10% of firms used arbitration as a dispute resolution mecha,ism for 
their nonunion employees, and in one-fourth to one-half of those firms, arbitratit)n wa~ 
mandatory. See id. at 7. In 1997, the GAO updated its survey, finding thai, of firms re- 
porting the use of ADR for employment disputes, 19% used arbitraiion. See U.S. (";eneral 
Accounting Office, Pub. No. GAO/GGD-97-157, Alternative Dispute Resolutj~m • - l-m- 
ployers' Experiences with ADR in the Workplace 2 (Aug. 1997).. 

24 See generally Lawrence M. Friedman, A History of American I.aw, 587-~8 (1973): 
Richard A. Epstein,.The Historical Origins and Economic Structure o! Wtlrkers' ('cmqwu- 
sation Law, 16 Ga. L. Rev. 775 11982). 



54 

1352 NEW YORK UNIVERSITY LAW REVIEW IVol. 72:1344 

text of arbitration of employment disputes is different because arbitra- 
tion will not proceed on a no-fault basis. Nevertheless, employment 
arbitration also offers systematic advantages over lawsuits for both 
workers and their employers. The policy question is this: are workers 
(and firms) generally' better off '--=-is the overall system of rights and 
remedies for employment disputes enhanced-Lif the law permits com- 
panies to establish binding predispute employment dispute system s 
that satisfy adjudicative quality safeguards? 

• " ' III 
OBJECTIONS TO PREDISPUTE ARBITRATION AGREEMENTS 

Admittedly, people disagree passionately here. Some of the oh: 
jections that have been raised include the following. 

A. A New Form of "Yellow Dog" Contract? 

One source of criticism is suggested by Judy Vladeck's reference 
to "yellow dog" contracts, 2s a phrase conjuring the image of powerless 
workers forced to sell their industrial birthright in order to meet the 
bare necessities of life. The imagery is vivid but does not quite fit the 
facts. What was wrong with "yellow dog" contracts in our earlier la- 
bor histo.ry.was that they were used by employersas purely strategic 
devices to blunt unionization. These agreements served no interest of 
employers other than that of thwarting the associational freedom of 
their employees. Employers sought by these clauses to lay a predicate 
for obtaining injunctions against labor unions which, by the mere act 
of attempting, even peacefully, to organize their workforce, could be 
found to have engaged in tortious inducement of breach of contract. 
Once public policy evolved in support of the right of workers to form 
independent organizations--or, as of the enactment of the Norris- 
LaGuardia Act of 1932, 26 the right at least to be free of court injunc- 
tions in the peaceful pursuit of organizing objectives--these clauses 
were properly deemed to serve no legitimate interest of employers. 

By contrast, predispute arbitration, if properly designed, can offer 
ex ante advantages for both parties to the contract. Moreover, such 

2~ The "yellow dog" label has a long industrial history. It also has entered political lore. 
William Satire reminds us of the story about Tom Heflin, a senator from Alabama (and 
uncle of Howell Heflin),who tried to discourage southern Demo~:rats from bolting the 
party when it nominated AI Smith, a Catholic, a wet, and (worst of all) a New Yorker. 
Heflin is reputed to have said, " r d  vote for a yellow dog if he ran on the Democratic 
ticket." See William Satire, On Language: Blue Dog Demo,N.Y. "limes, Apr. 23, 1995, 
§ 6, at 20. In short, it is not the label but the substance that counts. " 

26 N0rris-LaGuardia Act, ch. 90, 72 Star. 70 (1932) (codified as amended at 29 U.S.C. 
§§ 101-115 (1994)). . , 
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arbitration involves  a change  in the forum on ly - - f rom the courts to a 
joint ly-selected neutral decis ionmaker.  It d o e s  not involve the waiver 
of  substantive rights. 27 When a contract provides for arbitration of  
statutory claims, the arbitrator must be empowered  to apply statutor.y 
standards and; if a ,v io lat ion is found, to award statutory remedie s3  s 

A variant of  the "yel low dog" theme is that workers  cannot 
meaningful ly  enter  into binding arbitration agreements because of  an 
inherent  inequality, o f  bargaining power. Professor Grodin argues the 
fol lowing,  for example:  . . . .  

Before a dispute arises, it is impossible for a party to assess precisely 
what is beingwaived and the probable effect of the waiver--even if. 
his or her attention is focused on the issue. In the employment con- 
text this is especially a problem for the employee: while, the em- 
ployer can.take into account statistical pr0babilities affecting all its . .., 
employees, the employee's ability to predict what may happen 1o 
him or her individually is beyond the scopeof  such analysis. More- 
over, while a post-dispute agreement to arbitrate is likely Io be the 
product of true negotiations against the backdrop of threatened liti- 
gation, pre-dispute agreements to arbitrate are far more likely 1o be 
part of a package of provisions imposed by the employer on a lake- 
it-or-leave it basis. 29 .," 

It is not  clear why  most  job applicants or employees  cannot m a k e  
a rational decis ion whether  they prefer to preserve rights to Sue in 

2"/ As the Supreme Court stated in Gilrner, "'by agreeing to arbitrate a slalulory claim, 
a party does not forgo the substantive rights afforded by the statute; it only submits to their 
resolution in an arbitral, rather than a judicial forum.'" Gilmer v. Interstate/Johnson I.ane 
Corp., 500 U.S. 20,.26 (1091)(quoting Mitsnbishi Motors Corp. v. Solcr Chrysler- 
Plymouth, Inc., 473 U.S. 614, 628 (1985)). 

2s Butsee DeGaetano v. Smith 'Barney Inc., No. 95 Civ. 1613, 1996 U.S. Dist. I.F.XIS 
1140, at "18 (S.DN.Y. Feb. 5, 1996) (holding that although arbitration'procedure did not 
allow arbitrator to award injunctive relief, attorney's fees, or punitive damages, "ltJhe 
mere fai:t that these statutory remedies may be unavailable in the arbitral forum does no! 
in itself establish that "l]tle VII  claims must be resolved in a court of law"). It is uncl(:ar 
whether this ruling is consistent with the Supreme Court's approach in the (_;timer decision: 
See supra note 27 and accompanying text. Conceivably,' the failure to award attorney's 
fees or.punitive damages in an appropriate case still would be grounds for vacating the 
award. Cf. DiRussa v. Dean Wirier Reynolds, Inc.i No. 96-9068, 1997 U.S: App. I.[!XIS 
20505, at "10-'14 (2d Cir. Aug. 5, 1997) (declining to vacate award in i~laintiff's faw)r Ihat 
did not provide attorney's fees because plaintiff had failed It) make clear Io arbilrahJrs thai 
attorney's fees were mandatory award for prevailing plaintiffs under ADI.:.A): Amicu,~ 
Brief of California Employment Law Council at 20-24, Dufficld v. R(d~ert~gn Slcphcns & 
Co., No. C05-0109 (N.D. Cal. filed Jan. 1 I, 1995), appeal docketed, No. 97-15698 (gth ¢'ir. 
Apr. 23, 1997) (arguing that, in view of § 4 of FAA, procedural ade(luacy, of arbilrati(m 
should be resolved through judicial review rather than at motion to compel arbilrati~m 
stage). 

29 Joseph R. Grodin, Arbitration of Employment Discriminali(m Claims: I)(~clrine 
and Policy in the Wake of Gilmer,. 14 Hofstra Lab. LJ. I, 29 (1996). l'r()fcs~ors Carringlcm 
and Haagen adopt a similar view in Carrington & llaagen, supra n()le 18, at ~7.~8 



56 

1354 NEW YORK UNIVERSITY LAW REVIEW [Vol, 72:1344 

court in the event of an employment dispute rather than work for an 
employer that requires arbitration of such disputes. 3° Neither the fact 
that the rights given up may not seem particularly valuable to the em- 
ployee in view of the Iowprobability attached to the eventuality of a 
dispute, 3t nor that some employers will insist on arbitration as a pre- 
condition, seems a compelling reason to negate an agreement in the 
joint interests of both parties) 2 

In several areas our laws do stipulate minimum conditions, that 
are nonwaivable features of the employment bargain. ~3 Employees 
have rights to organize independent unions, to be.paid statutorily de- 
clared minimum wages, to be free of discrimination on account of 
race, sex, national origin, age, and disability, and so forth. But in 
many other areas of vital importance to employees--such as the basic 
economic terms of the relationship, whether it be compensation, bene- 
fits, or job security--the law allows the parties to negotiate a contract 
that meets their joint objectives. 

The pertinent question is whether, in the overall mix, the nature 
of the forum for.future disputes is a subject that may be determined 
by contract or whether this term belongs to the nonwaivable, 
nonmodifiable category and, hence, is outside of the realm of contract. 
The answer cannot be supplied simply by speaking in terms of a 
nonwaivable."right" to go to court, for that in a sense begs the ques- 
tion. Rights are created by statute or decision and are the result of 
policy judgments. A judgment has to be made on the merits whether 
the benefts of allowing the parties to shape their own dispute resolu- 

30 Where all employers in a given industry require predispute arbitration agreements as 
a condition of employment, the employee's practical ability to shop for employers that will 
not require arbitration is substantially diminished. The Duffield litigation, see supra note 
14, raises this issue in the securities indtJstry context, where all registered representatives 
for now,.see infra note 34, must agree to arbitration of employment claims as a condition of 
employment in that industry. See Plaintiff-Appe!lant's Opening Brief at 54-59, Duffield v. 
Robertson Stephens & Co., No. C95-0109 (N.D. Cal. filed Jan. I 1, 1995), appeal docketed, 
No. 97-15698 (gth Cir. Apr. 23, 1997) (arguing that industry-wide requirement of predis- 
pule arbitration agreements forced upon plaintiff the "Hobson's choice" of forfeiting con- 
stitutional rights or forfeiting employment in securities industry). 

31 See Mayer G. Freed & Daniel D. Polsby, Just Cause for Termination Rules and Eco- 
nomic Efficiency, 38 Emory L.J. 1097, 1105-07 (1989) (discussing "perceptual distortion" 
argument for mandating "just cause" termination rules). 

32 Again, at the margin there may be situations where, under the jurisdiction's general 
law of contracts, the conditions foi" a valid, enforceable agreement are not met. The ques- 
tion here is whether, as Professors Grodin, see Grodin, supra note .29, at 20-28. and 
Carrington add Haagen, see Carrington & Haagen, supra note 18, at 401,.suggest, we 
should assume that all predispute arbitration agreements insisted upon by employers as a 
condition of employment are unenforceable contracts of adhesion. 

33 For a critical view of such regulations, see Christopher T. Wonnell, The Contractual 
Disempowerment of Employees, 46 Start. L. Rev. 87 (1993). 
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tion mechanism outweigh the attendant costs to the.parties and to the 
public policy objectives of the statutes inquestion. 

B. Procedural Adequacy: Fresh Apples Versus Spoiled Oranges? 

A second source of criticism points Up the supposed deficiencies 
of arbitration: that the process is supposed to be informal, with scant 
opportunity for preheating discovery and little adherence to eviden- 
tiary scruples, qhe suggestion is that arbitration is a kind of second- 
class justice system. ... 

Much of this criticism, too, is Overdrawn. To someextent, apples 
are being compared not with oranges but with spoiled fruit. On the 
one hand, we are offered a picture of private litigation under ideal 
conditions (a world of substantial.monetary claims warranting the at- 
tention of able advocates like Vladeck and Palefsky, quick and cheap 
access to the courts, and hefty jury awards). On the other hand, arbi- 
tration is depicted at its worst (claimants without lawyers confronting 
their former employers in skewed industry panels -~4 and proceedings 
rife with bias). This is good rhetoric but, analytically, a mistake. We 
should be assessing~the relative merits of litigation and arbitration 
under the rea!-world conditions that most employees and employers 
will face. 

The assertion is often made, for example, that under arbitration 
employers enjoy systematic advantages as "repeat players" that would 
not be available in civil litigation. Although having some force in the 
context of industry panels, the point is considerably overstated if arbi- 
tration is conducted~ as is likely, before arbitrators chosen by the par- 
ties on an ad hoc basis. An employer.may be a repeat player in the 
sense that it likely will be arbitrating disputes with more than one em- 
ployee (or former employee), but arbitrators chosen on prior occa- 
sions are unlikely to be deemed acceptable by claimant 
representatives. Moreover, the real repeat players will be the lawyers 
for both defense and plaintiff bars in the area--such as the members 
of the National Employment Lawyers Association; a plaintiff group--  
who can be counted on to share information within their group about 
the track records of proposed arbitrators. 

34 In May 1997, the National Association of Securities Dealers (NASD) formed a spe- 
cial panel to consider whether the NASD should continue_to require predispute agree- 
ments to arbitrate employment discrimination claims. See Patrick McGeehan, Bias Panel 
Is Formed by NASD, Wall St. J., May 29, 1997, at CI. Three months later, the NASI) 
proposed eliminating from its U-4 registration form any requirement that registered repre- 
sentatives must agree toarbitrate their statutory employment discrimination claims. See 
George Gunset, Securities Group Yields on Suits, Chi. Trib., Aug. 8, 1997. § 3, at 1. - . .  
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There are, of course, some important issues of procedural design 
that have to be considered. How extensive should:the opportunity for 
discovery be in order to provide a meaningful hearing without at the 
same time replicating the costs and.delay of a court action? Can we 
provide a mechanism for publication of awards, so that representa- 
tives of employers and employees can monitor~ the performance and 
impartiality of arbitrators, while still preserving the benefits:to both 
parties of low visibility, informal claims resolution? Can the standard, 
for judicial review of awards be modified to ensure adherence to stat- 
utory requirements without converting arbitrators into-administrative 
law judges writing detailed opinions? These questions should be ad;. 
dressed; they do not, however, present insurmountable barriers. 

C. Private Law 

Opponents also assume a world dominated by private arbitration 
of statutory claims in which no public law, no guidance from prior 
decisions, is generated. 3s Mandatory publication of awards is a close 
question, for such a requirement would diminish an important benefit 
of the arbitration alternative. But the private law. objection plainly 
overshoots the mark. As with private postdispute settlement agree- 
ments, which also preempt a publicly accessible decision on the mer- 
i t s - a nd  are clearly lawful at present--there would remain under any 
realistic scenario plenty of claims for the civil courts. Indeed, pre- 
cisely because arbitration reduces access costs for claimants in addi- 
tion to other costs faced byempl0yers, many firms will be reluctant to 
promulgate arbitration policies. In any event, even if the unimagin- 
able were to occur, and all private claimants were confined to arbitra- 
tion, 36 surely this would free up the resources of administrative 
agencies to pursue systemic litigation. " 

D. Absence of Jury Trials 

A fourth objection highlights the absence of jury trials. Jury trials 
indeed play, and will continue to play, an important role in the overall 
system. But consider the following: 

First, civil litigation resulting in substantial jury awards is a realis- 
tic prospect for relatively few claimants: For the vast majority, a pri- 
vate lawyer cannot be secured and their claims will be addressed, if at 

35 See, e.g., Owen M. Piss, Against Settlement, 93 Yale LJ.  1073, 1089-90 (1984) (criti- 
cizing those advocating emphasis on settlement rather than adjudication because settle- 
ment fails to fulfill essential public law function). 

36 Widespread resort to private arbitration of statutory employment claims, however, 
would change the calculus and support an argument for mandatory publication of awards. 
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all, by overworked, understaffed administrative agencies. These agen- 
cies-af ter  considerable delaymtypically offer little more than a per- 
functory investigation. 

Second, while some individuals with substantial Claims~often 
white senior managers with age discrimination grievances 37 or/if ihey 
work in California, Michigan, and a few other places, Wrongful dismis- " 
sal allegations--may lose access to jury trials, the jury trial is a rela-.. 
tively recent innovation in employment law (introduced.as late as : 
1991 for Title VII and ADA lawsuits). 

we should not assume that jury trials are anesseniial featiJre of 
the employment law landscape. Major strides were m~,de in the d is -  
crimination field for over twenty-five Years without resort to juriesl 
Our basic labor laws do not provide for jury trials) 8 European coun- 
tries with wrongful dishaissallaws rely on specialized labor tribunals 
(essentially tripartite arbitration boards), with well-defined, scheduled 
recoveries; there is no access to the ordinary civil courts, let alone civil 
juries, for such disputes. 39 

Jury trials have their downside. They inject an element Of uncer- 
tainty because of the unpredictability of juries and the risk that, in 
certain cases, jurors will dispense their own view of social justice 
rather than make appropriate findings of fact in accordance with the 
law. This specter of liability undermines society's interest in enabling 
firms to make sound personnel decisions and, as RAND Institute 
studies 4o suggest, may have negative effects on the willingness of firms 
to hire additional workers. In short, we have a system in which a few 
individuals in protected classes win a lottery of sorts, while others 
queue up in the administrative agencies and face reduced employment 
opportunities. 

37 See, e.g., Michael Schuster & Christopher S. Miller, An Empirical Assessment of the 
Age Discrimination in Employment Act, 38 Ind. & Lab. Rel. Rev. 64, 68 (1984) (indicating 
that majority of complaints under the ADEA are filed by male professionals and manag- 
ers, and inferring fro m indirect evidence that most such plaintiffs are white). 

38 See, e.g., National- Labor Relations Act of. 1935, ch. 372, 49 Slat. 449 (codified as 
amended at 29 U.S.C. §§ 151-169 (1994)); Ra!lway Labor Act of I926, ch. 347, 44 Slat. 577 
(1926) (codified as amended at 45 U.S.C. §§ 151-188 (1994)). 

39 See Samuel Estreicher, Unjust Dismissal Laws: Some Cautionary Noles,33 Am. J. 
Comp. L. 310, 313, 315, 316 (1985) (describing use of specialized boards-and tribunals to 
adjudicate such matters in Britain, Germany, and France). 

4o See James N. Dertouzos &-Lynn A. Karoly, RAND Inst. No. R-3989-1CJ, Labor- 
Market Responses to Employer Liability 46-61 (1992) (arguing thai state,adbption of 
wrongful termination doctrine reduces aggregate employment); see ~ilso' James N. 
Dertouzos, Elaine Ho!land & Patricia Ebener, RAND Inst. No. R-3602-1CJ, The Legal 
and Economic Consequences of Wrongful Termination 48 0988). • . . . . . .  
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E~ "Voluntary" Agreements? 

Some have suggested that predispute arbitration agreements 
should be enforceable only when truly "voluntary"; presumably, any 
evidence of insistence by employers would taint the validity of such 
agreements: ~ There is certainly a justification for requiring a "know- 
ing" waiver for ensuring that arbitration Clauses make it clear if their 
intended scope encompasses statutory employment claims. 42 More~ 
over, arbitration clauses should be invalidated if they fail to satisfy 
general principles of contract law, in the absence of other circum-, 
stances indicating that the employee understood what he was waiving. 
But to go further and insist that these clauses will be upheld only if 
they satisfy some vague test for "voluntariness" is problematic. 

What will be deemed a "voluntary" agreement will.be subject to 
the vagaries of after-the-fact litigation. It is unclear, for instance, 
whether under this standard applicants could be required to agree to 
an arbitration clause as a condition of employment, whether improve- 
ments in benefits could be exchanged for agreements to submit future 
disputes to arbitration, or whether voluntary agreements would ever 
be found except for a narrow category of high level executives. A 
"voluntariness" test injects an additional element of uncertainty--on 
top of the doubts under existing law over whether these agreements 
are binding. This additional layer of uncertainty will have the effect of 
discouraging such agreements. 

A voluntariness standard also detracts from the desired uniform- 
ity of internal dispute resolution programs if predispute agreements 
will be upheld for some emplo~,ees but not others who are similarly 

41 See, e.g., Lewis Maltby, Paradise Lost--How the Gilmer Court Lost the Opportunity 
for Alternative Dispute Resolution to Improve Civil Rights, 12 N.Y.L. Sch. J. Hum. Rts. I, 
I0 (1994) (arguing that best approach is to allow only "knowing and voluntary" waivers of 
statutory rights); Lewis L. Maltby, American Civil Liberties Union, Statement of the 
American Civil Liberties Union Submitted to the Commission on the Future of Worker- 
Management Relations 4 (Apr. 6, 1994) (on file with the New York University Law Re~ 
view) (insisting that ADR programs are only acceptable if truly "voluntary"). 

42 The Ninth Circuit, in Prudential Ins. Co. of Am. v. Lai, 42 F.3d 1299 (9th Cir. 1994), 
held that a waiver of the judicial forum must be a knowing one, and because the NASD 
rules at the time did not expressly refer to arbitration of employment claims, there was no 
knowing waiver in that case. See id. at 1304-05. On October I, 1993, the Securities and 
Exchange Commission amended its NASD rules to provide "for the arbitration of any 
dispute, claim or controversy arisingout of or in connection with the business of.any mem- 
ber of [NASD] or arising out of the employment or termination of employment of associ- 
ated person(s) with any member." Kuehner v. Dickinson & Co., 84 F.3d 316, 320-21 (9th 
Cir. 1996) (enforcing arbitration under new rule); see Williams v. Cigna Fin. Advisors, Inc., 
56 F.3d 656, 658 (5th Cir. 1995) (quoting amended NASD rule). See supra note 34 for 
discussion of subsequent proposal by NASD to eliminate from its registration forms any 
requirement that registered representatives agree to arbitrate statutory employment dis- 
crimination claims. 
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situated in a particular workforce. A dispute resolution:system, •like a 
pension plan, is What economists call a "collective" or "public" good. 
I t i s  efficiently provided; if at all, on a collective basis. This. is because 
the costs of such a program (an in-house claims processing office, 
ombudsmen, possible mediators, etc~), even when justified by the col- 
lective benefits to the affected employees, typically exceed the bene- 
fits to individual employees. Piecemeal application of a dispute 
resolution • program could threaten to unravel the: program for all 
other similarly situated employees. 

W e  should face up to the policy question Of whether, in the over- 
all mix, predispute arbitration, if conducted under the right'standards, 
is socially desirable, rather than introdu/:e a voluntariness, standa'rd 
that seeks ind!rect!y to  achieve the same outcome as a flat prohibition 
of such agreements. ' ' 

IV 
THE SUPREME COURT'S'G/LMER DEclstoN 

The Supreme Court, in a number Of rulings over the last decade, 
has interpreted the FAA as a broad statement of congressional policy 
in'favor of agreements to arbitrate both existing and future statutory 
and contractual claims. The Court's recognition of a strong federal~ 
presumption of arbitrability culminated in the 7-2 ruling in 1991 in 
Gilmer v. InterstaidJohnson Lane Corp. 43 " " '" 

Robert Gilmer,was hired by Interstate as a Manager of .Financial 
Services in 1981. As a condition of his employment, he was required 
to register as a securities.representative with several stock exchanges, 
including the New York Stock Exchange (NYSE). 1~e NYSE re- 
quired an agreement to arbitrate ~'any dispute, claim or controversy" 
arising between him and Interstate, 44 The NYSE's'Rule 347. expressly 
required arbitration of any • dispute "arising out of the employment or 
termination of employment, of such registered representative:~ 45 Dis- 
charged six years later at age sixty-two, Gilmer filed an age discrimi- 
nation charge with the EEOC and then brought suit under the ADEA 
in the federal district court in North Caro!ina. Interstate then filed a 
motion to compel arbitration under the FAA.. The district court de- 
nied the motion: 6 It' Cited the Supreme Court's 1974 decision in 
Alexander v. Gardner-Denver Co., 47 which held that union-repre- 
sented employees who pursued arbitration undel- collective bargaining 

43 500 U.$. 20 (1991). 
44 Id. at23. '. 
4s Id. 
• s See id. ai 24. .- ' 
47 415 U.$. 36 (1974). 

60-002 99-3 
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agreements could not be precluded from bringing suits on their 
independent statutory claims.4S The Court of Appeals reversed, find- 
ing nothing in the text~ legislative history, or purposes of the ADEA 
to prevent arbitration of age bias claims: 9 Writ!ng for himself and six 
others, Justice White agreed that arbitration could be compelled. 5o 

• V 

LEGAL CHALLENGES FORECLOSED BY Co'LMER 

Gilmer left certain issues open, but others were clearly resolved. 
In all likelihood, registered representatives in the securities industry-- 
who are now required by third pai'ty registration .organizations to 
enter into predispute arbitration agreements over claims arising out of 
their employment--will have to pursue their statutory employment 
(and other) claims in arbitration. 5t 

4s See Gilmer, 500 U.S. at 24 (citing Gardner-Denver). The courts of appeals are pres- 
ently divided over whether Gilmer requires a reconsideration of Gardner-Denver's hold- 
ing, at least in a case where the.collective bargaining agreement authqrizes the arbitrator 
expressly to consider statutory claims and the individual employee to pursue arbitration 
irrespective of the union's wishes. Compare, e.g., Brisentine v. Stone & Webster Eng'g 
Corp., ! 17 F.3d 519, 526-27 ( l l t h  Cir. 1997) (arbitration clause does not bar ADA lawsuit 
where emplo),ee has not "agree'd individually to the conlraet containing the arbitration 
clause"; the agreement does not "authorize the arbitrator to resolve federal statutory. 
claims"; and the agreement does not "give the emplgyee the r!ght to insist onarbitratioh:if 
the federal statutory claim is not resolved to his satisfaction in any grie'~ance'process"),'and-. 
Pryner v; Tractor Supply Co., 109 F.3d 354, 363 (7th Cir. 1997) (labor arbitration does not 
preclude lawsuit of Title VII  and ADA claims unless employee "consents to have them 
arbitrated"), with Martin v. Dana Corp., 114 F.3d 421 (3d Cir. 1997) (requiring arbitration 
of Title v i i  claim where collective'agreement authorizes ~irbitrator t.o resolve statt'qory 
claim and employee can insiSt, on arbitration), vacated & reh'g cn bane granted, No. 96-' 
1746; 1997 WL 368629 (3dCir. July 1, 1993), and Austin v. Owens-Brockway Glass 
Container, Inc., 78 F.3d 875, 879 (4th Cir.), cert. denied, 117 S. Ct. 432 (1996) (requiring 
arbitration of Title VII and ADA claims where collecti,~,e agreement requires that era-' 
ployer comply" with "all laws preventing discrimination"). 

• For an alternative to Gardner-Denver in the u~nion-represented sector, see Committee 
on Labor and Employment Law of the Association of the Bar of the City of New York, 
Arbitration of Statutory Discrimination Claims Under Collective Bargaining Agreements: 
Comments to the Secretary of Labor; on the Report and "Recommendations of the Com- 
mission on the Future of Worker-Management Relations, 51 Record of N.Y.C.B.A. 154 
(Mar. 1996) (offering interesting "election of remedies" proposal) . . . . . . .  , ." 

49 See Gilmer v. Interstate/Johnson Lane Corp., 895 F.2.d 195, 197 (4th Cir. 1990). 
s0 see Gilmer, 500 U.S. at 53. 
5i i f  the NASD proposal tO eliminate mandat6ry arbiti'ation of discrimination claims, 

see supra note 34, is ultimately approved by the SEC, registered representatives who are 
required by their employers to agree to predispute arbitration clauses will be treated the 
same as employees in other industries subject to the FAA. Note should also be taken of 
the Du.O~eld litigation, see supra note 14, where plaintiff argued that Gilmer involved only 
a rejection of facial challenge to securities industry arbitration in a context where the rec- 
ord was bare regarding procedural deficiencies of arbitration under NASD or NYSE aus- 
pices. See Plaintiff-Appellant's Opening Brief at 38-39, Duffield v. Robertson Stephens & 
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There is also, no persuasive basis for treating Title VII, the ADA, 
the •Family and Medical Leave Act, s2 or laws like the Employee Poly- 
graph Protection Act s3 differently than the ADEAS4--particularly in 
view of the Supreme Court's statement that the party opposing arbi- 

Co., No. C95-0109 (N.D. Cal. filed Jan. II, 1995), appeal docketed, No. 97-15698 (9th Cir. 
Apr.' 23, 1997). 

Moreover, in a recent pair of rulings authored by Judge Reinhardt,'panels of the Ninth 
Circuit appear to have extended the Lai requirement of a "knowing waiver" to require 
that "the employee must explicitly agree to waive the specific rig.hi in question." Nelson v. 
Cyprus Bagdad Copper Corp., 119 F.3d 756, 760-62 (gth Cir. 1997) (employee handbook 

required that new employee "read and understand", its contents but did not explicitly re- 
quire that employee agree to its contents);.Rentet:!a :v. Prudential.Ins. Co. of Am.,  113 F.3d 
1104, 1106-08 (9th Cir:.1997) (registered representative did not make "knowing waiver'" 
because she signed U-4 agreement prior to October 1, 1993 amendment of NASD Code, 
ever! though document bound plaintiff to arbitrate:all disputes listed in NASD Code "as 
may be amended from time to time"). Other courts are likely to. find a "knowing waiver" 
if the' arbitration agreement expressly refers to employment disputes, whether or not the 
specific statute that is the basis for a later-claim is explicitly listed. See, e.g., Mugnano- 
Bornstein v. Crowell, 677 N.E.2d 242 (Mass. App. Ct. 1997) (finding employee, by signing 
arbitration agreement specifically referring to employment disputes, to have agreed to sub- 
mit sexual harassment and gender discrimination claims to arbitration ) . 

52 29 U.S.C. §§ 2601-2653 (1994). 
s3 29 U.S.C. §§ 2001-2009 (1994). 
54 ,Fo.r an attempt to distinguish claims under Title VII from claims umler ADEA "for 

arbitrability purposes, see Patrick O. Gudridge, Title VII Arbitration, 16 Berkeley J. Emp. 
& Lab. L. 209 (1995). 

• Hortatory language endorsing-alternative dispute resolution in provisions of the Civil 
Rights Act of 1991, Pub. L. No. 102~166, § 118, 105 Stat. 1071, 10St (1991) (codified at 42 
U.S.C. § 12212 (1994)),-cannot .fairly be read to change preexisting law with respect tO 
predispute arbitration. Because Congress did not amend Title VII to restricl arbitration--:- 
indeed, section 118 is:if anything, supportive of arbitration "[w]here appropriate and to 
the extent authorized by law."--:-, statements.such as those contained in the conference com- 
mittee report on the pre-Gilmer IC)90 versionof the 1991 law do not reso!ve the arbi- 
trabifity issue: 

• The. Conferees emphasize f ." .  'that [he.use of alte'rnative disputeresoluthm 
• mechanisms is intended to supplement-not supplant, the remedies provided by 
Title VII. Thus, f0r example, the Conferees. believe that any agreement to 
submit disputed issues to arbitration, whether in the context of a.collective 
bargaining agreement or in an employment contract, does not•preclude the 
affected pers6n from seeking relief under the enforcement p'rovisions of Title 
VII. This view is consistent with the Supreme Court's interpretation of Ti t le  
VII in Alexander v. Gardner-Denver . . . .  The Conferees do not intend this 
section to be used to preclude rights and remedies that would otherwise he 
available. 

Conf. Rep. on S. 2104, Civil Rights Act of 1990, reprinted in 136 Cong. Rec. If8050'(daily 
ed. Sept. 26, 1990) (submitted .by Rep. Hawkins) (emphasis added). In the debates o,~er 
the 1991 law, some legislators were supportive of Gilmer. See 137 Cong. Rec. 119548 (daily 

• ed. Nov. 7, 1991) (remarks of Rep.Hyde); 137 Cong. Rec. S15,478 (daily ed. Oct. 30, 1991) 
(remarks of Sen.Dole).  Others were disapproving. See 137 Cong.-Rec. [19530 (daily ed. 
Nov. 7, 1991) (remarks of Rep. Edwards); Stephen Breyer,'On the Uses o[ Legislative 
History in the Interpretation of Statutes, 65 S. Cal. L. Rev. 845, 845-46 (1992) (quotinl~ 
Judge Harold Leventhal's observation that legislative history of this type is akin Io "lor~k- 
ing over a crowd and picking Out your friends").. 
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tration bears the heavy burden of showing that "'Congress itself has 
evinced an intention to Preclude a waiver of judicial remedies for the 
statutory rights at issue.'"s5 And, not surprisingly, the courts of ap- 
peals have so ruled: ~ 

After Gilmer, if the FAA is held to apply, broad arguments based 
on the supposed inferiority of arbitration as a mechanism for adjudi- 
cating statutory claims or on the inherent inequality of bargaining 
power between the parties--despite Justice White's characterization 
of Gilmer a§ "an. experienced businessman"ST--wiU be unavailing. 
Nor is there any probability of success in pressing the view, in the 
absence of clear statutory language precluding or limiting arbitration, 
that policie s against prospective waivers of rights and remedies in the 
federal statute in question override the FAA's presumption of arbi- 

5.~ Gilmer v. Interstate/J0hnson Lane Corp., 500 U.S. 20, 26 (1991) (quoting Mitsubishi 
Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (198.5)). 

5~ See, e.g., Patterson v. Tenet Healthcar~, Inc. ~113 F.3d 832 (8th Cir. 1997) (requiring 
arbitration of "Utle VII an d state law discriminati6n cl,;ims; finding support-in section ! 18 
of the Civil Rights Act of 1991); Great W. MortgageC(~rp. v. Peacock, !10 F.3d 222 (3d 
Cir.) (requiring arbitration of claim broughl under New Jersey Law Against Discrimina- 
tion), cert. denied, 1997 U.S. LEXIS 6057 (Oct. 14, 1997); Pritzker v. Merrill Lynch, Pierce, 
Fenner & Smith Inc., 7 F.3d 11| 0 (3d Cir. 1993) (requiring arbitration of claims under 
Empl6yee Retirement Income Security Act); Sa'ari'v. Smith Barney, Harris Upham & Co., 
968 F.2d 877 (9th Cir. 1992) (requiring arbitration of claim of retaliation for refusal to take 
lie detector test allegedly in violation of Employee Polygraph Protection Act); Alford v. 
Dean. Witter Reynolds, Inc., 939.F.2d 229 (5th Cir; 19.91) (reqdiring arbitration of claims 
under 15tie Vii); see also McNulty v. PrudentiaI-Bache Sec. Inc., 871 F. Supp. 567 
(E.D.N.Y. 1994) (requiring arbitration of sales representati;,,e's claim that he was demoted 
for failure to meet production (]uota On account of time'out for jury .~rvice allegedly !n. 
violation of federal Jury'Systems Improvement Act, 28 U.S.C:'§ 1875 "(1994)). 

57 Gilmer, 500 U.S. at 33. Although Justice White's opinion appears to-leave open 
some room, the context makes clear that challenges to arbitration agreements covered by 
the FAA are con_fined tO the narrow straits of § 2 of the statute: 

IT]he FAA's purpose was to place arbitration agreements on tile same fooi!ng 
as other contiacts. Thus, arbitration agreements are enforceable save upon 
such grounds'as exist at law orin equiiy for the revocation of any contract• Of  
course, courts should remaifi attuned to well-supported claims'that the agree- . , • - , • " t "  . . • ' . 

merit to arb=trate resuRed from the sort of fraud or overwhelmmg.cconom,c 
power that wouldprqvide ground s for revocation of any contract. There is no 
indication in this case, however; that Gilmer, an experienced businessman, was 
cocrce¢l or'defrauded into agreeing to the a~'bitration clause in his registration 
apl~lication. As with the claimecI "proceclural inadequacies (iiscussed above, this 
claim of unequal bargaining power is best left for resolution in specific cases. 

Id. (internal quotes and citations omitted). States ~ah applycustomary contrac:t doctrines " 
such.as fraud and unconscionability,' However, as the Court reaffirmed in Doctor's 
ASSOCS., Inc. v. Casarotto,.116 S. Ct. 1652, 1656-57 (1996), the FAA p/'eempts any staie law 
that targets arbitration.agreements for different regulatory tr'eatment than other contracts. 
See infra note 93. For a survey of state law contract defenses, see Jonathan E. 
Breckenridge, Note, Bargaining Unfairness and Agreements to Arbitrate: Judicial and 
Legislative Application of Contract Defenses.to Art~itration Agreements, 1991 An n. Surv. 
Am. L. 925, 973-81. 
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trability. These arguments  were expressly rejected in Gilmer. -s8 The 
Court reaffirmed that a no-waiver policy in a statute ordinarilyrefers 
to substantive rights and not the right to a judicial forum, and that 
arbitration is strongly presumed to be as competent as a civil court or 
administrative agency in adjudicating statutory rights. Thus, the Fifth 
Circuit has ruled that the safeguards Congress enacted for waivers of 
" a n y "  r ightsunder  the A D E A  in the Older Workers Benefit Protec- 
tion A c t  of 199(~ s9 (OWBPA) ~ refer only tO Waivers of substantive 
rights and  do not apply to predispute waivers of a judicial forum. 6" 

: + VI 
THE' CI~ITICAL OPEN QUESTION: 

' THESCOPE OF THE §~1 EXCLUSIONARY CLAUSE 

Gilmer did l eave  open one. very important, issue for .our pur- 
poses- - th  e applicability of the exclusion iw§ 1 of the FAA. This pro- 
vision states that "nothing herein contained shall apply to contracts of 

• employment  o L s e a m e n ,  railroad-employees, or. any .other class of 
workers engaged in foreign or interstate commerce. T M  Justice White 
noted for the Court that the § 1-issuehad not been raised below. 62 In 
any event,.he~ added;  the. arbitration promise in+this case was not con- 
tained in an employment  agreement  between Gilmer and his former 
employer. Rather, "the arbitration clause atissue is in Gilmer's secur- 
ities registration application, which is a contract with the securities ex- 
changes,~+ not with Interstate. ''63 

Justice White's reasoning leaves room for improvement. It could  
be+ argued that the securities registration was tantamount to an em- 
ployment agreement; since Gilmer did:not otherwise have an employ- 
ment agreement,  :he had. to sign the registration statement as a 
i:ondition.of employment,  and.the arbitration clauseincluded disputes 
arising out o f  his employment  with Interstate. Moreover, Interstate is 
a member  organization Of the exchanges that require execution Of the 
registration statement. (Also, Justice White's.citations, to. lower court 
decisions did not support  his:reading,of what constitutes a "contract of 
employment"  for PUrposes of the § 1 exclusion. ~ )  .Perhaps thi s 

• , .  . - 

ss 500 U.S. at 26. 
~9 29 U.S.C. § 626(f)(I) (1994). . : 
~o See-Williams v. Cigna Fin. Advisors, Inc.; 56F.3d 656 (5th Cir. 1995). 
61 9 U.S.C. § ! (1994). 
62 See Gilmer, 500 U.S. at 25 n.2. 
63 ld. 
64 See id. (citing;Dickstein v. duPont,'443 F.2d 783 (Ist Cir. 1971)); Malison v. 

PrudentiaI-Bache Securities, Inc., 654 F. Supp, 101 (W.D.N.C. 1987)~ Legg, Mason & C 9. v. 
Mackall & Coe, lnc., 351 F. Supp. 1367 (D.D.C. 1972); Tonetti v. Shirley, 219 Cal. Rptr. 616 
(Ct. App. 1985). These decisions acknowledged that employment contracts were inwflvcd, 
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proves nothing more than that the Supreme Court is infallible because 
it is final, not the other way around. 

A. Arbitration Required by Third Party Organizations :. ~ 

If the Supreme Court ultimately resolves the. issue it/left open by 
holding that predispute agreements to arbitrate statutory employment 
claims are enforceable only when those agreements are required by 
third party registration organizations, the reach of the Gilmer decision 
effectively will be limited to registered representatives in the securities 
field. ~5 The Court is not likely to accept agreements among employers 
to establish third party organizations whose only purpose is to secure 
arbitration promises from employees of the participating employers. ~ 
Such arrangements, in all likelihood, will be viewed as subterfuges. 
Few, if any, indusiries are like the securities indm;try" in maintaining 
self-regulatory organizations with licensure and other functions that 
operate under the sanction of federal law and with the imprimatur of 
a federal regulatory agency. " 

B. Arbitration Pursuant to State Statutes " 

i t  has.been urged that, whatever the scope of the § 1 exclusion, 
state arbitration s tatutes~many,  of  which do n o t  contain a similar ex- 

• clusionary clause67,--are available to enforce predispute arbitration 

but'read the exclusionary clause as limited to employeesin trausportation'indmltries. See 
Estreicher, supra note I 1, at 753-54. 

65 But cf. supra note 34. . . 
For example, Garry Ritzky is a risk and human resources manager for l~zrner Broth- 

ers Trucking Inc., a company that participates in a peer review adjudication program main- 
tained by Employment Dispute Resolution, Inc. (EDR),  an alternative dispute resolution 
firm based in A.tlanta. Ritzky writes: - 

..~ This company, operates as a third-party entity that contracts with employees ' 
and employers separately to pt6vide binding arbitration of all employment- 
related disputes, including personal injury, age, race, sex, disability and reli-, 

• gion. The concept is based on the third-party arrangement used by stockbro- 
, kew's. . ,  and all investors who use their services. 

Garry M: Ritzky, Reducing Employment-Related Litigation Risks, Risk Mgmt., Aug. 1994, 
at 49, 50 (discussing benefits of.employment dispute resolution).. The program comes com- 
plete with a defense fund shared by participating employers and involves training of em- 
ployees who become adjudicators available for other companies. EDR provides a list of 
three trained nonexempt employees from other companies, three trained management em- 
ployees from other companies, and three retired judges/attorneys. EDR,founded by Lynn 
Laughlin (formerly counsel with the Jackson Lewis firm), is reported to have a half dozen 
companies as clients in addition to Turner. See Wade Lambert, Employee Pacts to Arbi- 
trate Sought by Firms, Wall St. J., Oct. 22, 1992, at BI; see also Stephanie Overman, Why 
Grapple with the Cloudy Elephant?:' Alternative Dispute Resolution, HR Magazine, Mar. 
1993, at 60. 

67 See supra note 12; 
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clauses. 6s The FAA by itself would not preempt state_laws enforcing 
arbitration agreements excluded from its reach. 69 Theses ta te  laws 
thus could be invoked to compel, compliance with promises to arbi- 
trate claims arising under state common law and employment statutes. 
It is unclear, however, whether they provide a basis for requiring arbi- 

• tration of claims under federal~statutes that by their.terms contem- 
plate, judicial remedies for violations. Gilmer and its antecedents 

.-.relied on a federal presumption of arbitrability based on the FAA; 
requiring evidence that "Congress itself has evinced an intention to 

• .preclude a waiver of judicial remedies for the statutory.rights at. is- 
sue. ''7° Presumably, tha t  presumption would be unavailable if the ar- 
bitration agreement falls within the § 1 exclusion. The issue would 
then turn on whether--without regard to afederal  presumption of 
arbitrability--the particular federal law precludes binding predispute 
arbitration agreements. 

C, Alternative Readings of § 1 
. 

On the FAA's applicability, two different textual readings of the 
§ 1 exclusion are available.  One position argues that "emplOyment 
contracts," in "ordinaryparlance, means all employment contracts, and 
that the phrase "workers engaged in foreign or interstate commerce" 
should be taken to embrace all workers in industries ihat are subject 
to the reach of the commerce power of Congress. On this view, as 
Justice Stevens urged in his Gilmer dissent, § 1 reflects Congress's 
central purpose in t h e F A A  to enforce "commercial" contracts among 
merchants, not agreements between employers and employees. 7~, 

• ~ See, e.g., Todd H. Thomas, Using Arbitration to Avoid Litigation, 44 I.ab. I,.J. 3, 13- 
14 & n.58 (1993). 

69 As the Court noted in Volt Info: Sciences, Inc. v. Board of Trustees o[ l,eland Stan-. 
ford Junior Univ., 489 U.S. 468 (1989), the FAA "contains no express pre-emptive provi- 
sion, nor does it reflect a congressional intent to occupy the enlire.field of arbitrati~m.'" hi. 
at 477. Volt held that parties to an arbitration agreement covered by tile FAA could elect 
to be governed by a state arbitration statute because such choice of law clauses did not 
conflict with the pro-arbitration policy of federal law. See id. at 479. 

7o Gilmer v. Interstate/Johnson Lane Corp., 500. U.S. 20, 26 (1991) (ciling Milsllbis|li 
Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985)). 

71 See id. at 39 (Stevens, J., dissenting). In his dissent, Justice Stevens also qua)ted a 
portion of  the hearings on the proposed hill: . 

The  trouble about the matter is that a great many of these contracts that arc 
entered into are really not [voluntary] things at all. Take an insurance policy; 
there is a blank in it. You can take that or yo u can leave it. ' Ihe agent has no 
power at all to decide it. Either you can make that contract or you can roll 
make any contract, It is the same with a good many contracts o f  employment .  A ,, 
man says, "These are our  terms. All right, take.it or leave it." Well, there is 
nothing for the man to do except to sign it; and then he surrender~hi~ righ! l~ 
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The alternative reading--embraced in virtually all of the post- 
Gilmer decisions in the lower courts--maintains that Congress used 
limiting language in § 1 to exclude only contracts of employment for 
"seamen, railroad employees, or any other class of workers engaged in 
foreign or interstate commerce. ''72 On this account, the reference to 
seamen and railroad employees suggests tha t  Congress intended to 
exclude only employment contracts of classes of workers directly en- 
gaged in interstate transportation rather tha n of all workers in indus- 
tries "affecting" commerce. Moreover, in view of Supreme Court 
decisions from the period, Congress might have understood the term 
"engaged in foreign or interstate commerce" to connote only workers 
"engaged in interstate transportation, or in work so closely related to 
it as to be practically a part of it. ''73 Thus, the Sixth Circuit stated in 
Asplundh Tree Expert Co. v. Bates: TM 

We conclude that the exclusionary clause of § 1 of the Arbitra- 
tion Act should be narrowly construed to apply to employment con- 
tracts of seamen, railroad workers, and any other class of workers 
actually engaged in the movement of goods in interstate commerce 
in the same way that seamen and railroad workers are. We believe 
this interpretation comports with the actual language of the statute 

• and the apparent intent of the Congress which enacted it. The 
meaning of the phrase "workers engaged in foreign or interstate 
commerce" is illustrated by the context in which it is used, particu- 
larly the two specific examples given, seamen and railroad employ- 
ees, those being two classes of employees engaged in the movement 

• of goods in commerce. 75 

"The post-Gilmer decisions also rely on precedents originating in 
the 1950s TM that considered the FAA's applicability to disputes arising 

have his case tried by the court, and has to have it tried before a tribunal in 
which he has no confidence at all. 

ld. (emphasis added) (quoting Sales and Contracts to Sell in Interstate and Foreign Com- 
merce, and Federal Commercial Arbitration: Hearings on S. 4213 and S. 4214 Before a 
Subcomm. of the Senate Comm. on the Judiciary, 67th Cong. 9 (1923) (s!atement of Sen. 
Walsh)). 

• 72 9 U.S.C. § I (1994). 
73 Shanks v. Delaware, Lackawanna, & W. R.R. Co., 239 U.S. 556, 558 (1916) (constru- 

ing Federal Employers' Liability Act of 1908). 
74 71 F.3d 592 (6th Cir.' 1995). 
75 Id. at 600-01. 
76 See SignaI-Stat Corp. v. Local 475, United Flee. Radio & Mach. Workers of Am.. 235 

F.2d 298, 302 (2d Cir. 1956) (determining that employees of automotive electrical equip- 
ment manufacturers were not involved in interstate commerce and hence not within § 1 
exclusion); Tenney Eng'g, Inc. v. United Elec. Radio & Mach. Workers of Am., 207 F.2d 
450, 452-53 (3d Cir, 1953) (holding that employees engaged in production of goods for 
subsequent sale in interstate commerce were not exempt under § 1). 

These rulings were reaffirmed in later cases. See, e.g., Miller Brewing cO. v, Brewery 
Workers Local Union No. 9, 739 F.2d 1159, 1162 (7th Cir. 1984) (explaining that § ! exclu- 
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under collective bargaining agreements prior to the Suprem e Court's 
1957 decision in Textile Workers Union of Araerica V. Lincoln Mills of  
Alabama. 77 Fearful that the anti-arbitration premises of state com- 
mon law would undermine labor arbitration, the courts in these cases 
strove mightily to preserve some role for the FAA in enforcing arbi- 
tration promises in collective agreements. 7R They did so by reading 
§ 1 either as inapplicable to collective bargaining agreements alto- 
gether or as limited to employees in particular•transportation indus- 
tries. The Supreme Court's tour d e  force in Lincoln. Mills-- 
recognizing a federal  common law of collective bargaining contracts 
under section 301 of the Labor Management Relations ActT~-resSen - 
tially removed the need for such creative readings. 

Despite, its pedigree, the "transportation industry only"-reading 
of § 1 suffers f r o m a t  least two problems. It requires, as the Sixth 
Circuit noted (by way of dicta) in Willis v. Dean Witter Reynolds, 
Inc. xo' that the term "commerce" in §1 be read narrowly while con- 
struing expansively the "transaction involving commerce" language in 

Petitioner's Brief at 58-59, L'incoln Mills (No. 2il). 
79 29 U.S.C. § 185 (1994). 

80 948 F.2d 305 (6th Cir. 1991). 

sion applied only to workers in transportation industries); Erring v. Virginia Squires Bas- 
k6tball Club, 468 F.2d 1064, 1069 (2d Cir. 1972) (holding exclusionary language of § I not 
to apply to contract of professional basketball player); Dickstein v. duPont, 443 F.2d 783, 
785 (lst  Cir. 1971) (explaining that § 1 exemption applied only to employees involved in, or 
closely related to, actual movement  of goods in interstate commerce). , 

77 353 U.S. 448 (1957). ., 

78 The union in Lincoln Mills offered the FAA as an alternative basis for enforcing the 
employer's executory promise to arbitrate. See David E. Feller; End of the Trilogy: qhe 
Declining.State of Labor Arbitration, Arb. J., Sept. 1993, at 18, 19 (discussing union reli- 
ance primarily on section 301 of the-Labor Management Relations Act of 1947. ch. 120, 61 
Slat. 136, 156-57 (codified as amended at 29 U.S.C. § 185 (1994)), "because of the hostility 
of the courts to arbitration under the FAA.. As a back-up [the union] also argued that the 
exclusion in Section i of the FAA of contracts of employment applied only to individual. 
contracts and was inapplicable to collective bargaining agreements.")• ;I-he anion also re- 
lied, in the alternative, on the "transportation.industry only" reading of § I: 

]If] the Court should find that the exemption of contracts of employment ~:on- 
tained in Section 1 of the Act was intended to exempt all. labor arbitration 
because those who drafted it would not have recognized the dis t inct ion. .  " 
between collective agreements and contracts of hire,'then, on the same princi- • . 
pies, the exemption should be read as covering only what it was intended to 
cover, that is, contracts of seamen, railroad employees, and other workers en- 
gaged directly in foreign or interstatecommerce. It cannot simultaneously be 
urged that the 1925 exemption should be read as it would have been read in 
1925, but ~that the class of workers affected by the exempiion should not be 
limited to the class of workers intended to be covered by the 1925'languagb. '," 
The workers in this case are not engaged in interstate commerce. "l]ley are" ' 
engaged in industry affecting interstate c o m m e r c e . . . .  . .. 
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§ 2, whichdefines the FAA's substantive reach, st Indeed, the 
Supreme Court in Allied-Bruce Terminix Cos., bzc. v. Dobson s2 held 
that the language of § 2 should be read broadly as coextensive with 
the reach of the Commerce Clause--even though the pre-New Deal 
Congress that passed the Act in.1925 was working with a narrower 
conception of thecommerce power, s3 .~ 

Another difficulty with the "transportation industry only" read- 
ing is the absence of evidence that such a limitation reflects a discerni- 
ble purpose of Congress. While it. is hard to assume Congress would 
have any purpose to exclude arbitration agreements signed by highly- 
placed executives, it is no'less difficult to attribute to Congress some 
purpose for excluding individual employment contracts of seamen, 
railroad employees, and others directly engaged in interstate shipment 
of goods while covering individual employment contracts of all others 
who work for firms subject to its commerce power. In a 1953 ruling, 
the Third Circuit attempted to justify such line drawing by noting that 
Congress had provide d grievance machine~ for seamen and railroad 
workers and presumably sought to exclude from the FAA workers "as 
to whom special procedure for the adjustment of disputes had previ- 
ously b e e n  p r o v i d e d  ,,s4 . .  , ,  

: , :  . , . . . .  4 . 

Sl See id. at 310-11. Section 2 makes enforceable a written arbitration provision in " a  
contract evidencing a transaction.involving commerce." 9 U.S.C, § 2 (1994). 

s2 513 U.S. 265 (1995). 
s3 See id. at 275. Thus,professor Finkin argues: 

In 1925, Congress had no power to legislate regarding contracts of employme'nt 
. • of accountants or secretaries even if they .worked for railroads or steamship 

companies, or of deliverymen if they did not crossstate lines. It was irrelevant 
whether or not the statute dealt with employees "in" interstate commerce, ';en- 
gaged in "  interstate commerce, or.who were "involved in" interstate com- 
merce, for however the statute was phrased, these employees were wholly 
outside the power of Congress to regulate at the time, and Congress could not .  
have intended to include them.. It should follow that as the Court expanded 
the scope of the commerce power to reach all these employees, the scope o f  
the exemption expanded as well, leaving their status just as Congress contem- 
plated, Le., as not reached by the arbitration act. 

Matthew W. Finkin, Employment.Contracts Under the FAA--Reconsidered, 48 Lab. L.J. 
329, 333 (June 1997) . . . .  , 

A somewhat different argument for exclud!ng FAA ~:0verage is Suggested by Rushton 
v. Meijer; Inc., No. 199684, ,1997 WL'476366, at ,!9 (Mich. ~App. Augl 19, 1997) (arguing 
that store's,floor detective~'s:duties "did not facilitate, affect, or arise out of interstate or 
foreign commerce','). ,The suggestion.cannot .be ,squared, however, with the Supreme 
Court's Dobson ruling. -'~ 

s4 Tenney Eng'g; Inc. ,v. United Elec. Radio & M a c h  . Workers of Am., 207 F.2d 450, 
452 (3d Cir. 1953). As the court stated in Tenney: . ~'. 

Seamen constitute a class of workers, as to whom Congress had long provided 
machinery for arbitration, in exempting them the draftsmen' excluded also 
railroad employees, another class of workers as to whom special procedure for 
the adjustment of disputes had previously been provided. Both these classes of 
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Both readings of t h e  § 1 exclusion are.hampered by a murky leg- 
islative history. What evidence thereis  suggests only that the exclu- 
s ionary clause was inserted in response to objections from organized 
laborIprincipal ly  voiced by Andrew Furuseth, then-head.of .the Sea- 
farers' U n i o n I t h a t  the FAA would somehow operate as a "compul-  
sory labor" measure. The original bill, introduced in~1922, d id  not 
contain the exclusionary clause, as In the congressional hearings, rep- 
resentatives of  the American Bar Association (ABA),  which had been 
actively involved in the drafting process, urged that labor's concern 
was misplaced: 

It was not the intention of this bill to make an industrial arbitration 
- in any.sense; and s o l  suggest that." . if yourhonorable committee 

should feel that. there_is any danger ofthat, they should add to the 
bill the following language,/'but nothing herein contained shall ap- 
ply to seamen or any class of workers in interstate and .foreign com- 
merce." It is not intended that this shall be an act referring to labor 
disputes, at all. It is purely an act to give the merchants the right or 

. the privilege of sitting down and agreeing with each'other as to what 
their damages are, if they want to do it. a6 

workers were engaged directly in interstate or foreign commerce. To these the 
draftsmen of the Act added "any other class of workers engaged in foreign or 
interstate commerce." 'We. think that the intent of the latter language was,. 
under the rule of ejusdem generis, to include only those other classes of work- 
ers who are likewise engaged directly in commerce, that is, only those other 
classes of workers who are actually engaged in the movement of interstate o r  

foreign commerce or in work so closely related thereto as be in practical effect 
. . . .  part of it. :l'he draftsmen had in mind the two groups or" transportation work- 

.-, ~ ers as to which special arbitration legislation already existed and they rounded 
out the exclusionary clause by excluding all other similar classes of workers.- 

Id. at 452-53. The Sixth Circuit quoted this passage with approval in Asplundh Tree Expert 
Co. v. Bates, 71 F.3d 592, 598 (6th Cir. 1995). .. 

Chief Judge. Edwards of the D.C. Circuit and Chief Judge Posner of the Seventh Cir- 
cuit take a similar view in, respectively, Cole v. Burns lnt'l Sec. Seres.. 105 F.3d 1465, 1471 
(D;C. Cir. 1997) (upholding parties' arbitration agreement and supporting narrow reading 
of exclusionary clause based in part on reasoning of Tenney) and Pryner v. Tra.ctor~Supply 
Co.,.109 F.3d 354, 358 (7th Cir. 1997) (finding that legislative history supports narrow read- 

,.ing of exclusionary clause). 
sS See Sales and Contracts to Sell in Interstate and Fori~ign Commerce, anti i:ederal 

Commercial Arbitration: Hearings on S.,4213 andS. 4214 Before a Subc~)mm. of tile 
Senate Comm. on the Judic!ary., 67th Cong. 9 (1923) (statement oi: W I.I ii.iPiatt, chilirm;lll 
of the Committee of Commerce, Trade. and Commercial .Law hf the Americ.an..Bar 
Association). .. 

86 ld. (emphasis'added).:- 
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When the bill was reintroduced in December 1923, it contained the 
exclusionary clause, a7 Apparently, organized/abor was satisfied be- 
cause it played no role in the subsequent hearings. 

Based on a review of the infernal proceedings of the American 
Federation of Labor and the Seafai'er's Union, the argument has been 
offered that labor's objections were misstated by the ABA representa- 
tires. ~8 On this account, the unions' principal concern was not that 
theFAA would mandate "industrial arbitration" of labor disputes but 
rather that ship masters would be able to foist arbitration and compul- 
sory service on seamen who were required by federal law to have indi- 
vidual contracts of hire. Accordingly, the § 1 exclusion should be read 
as a response to broad-based concerns over the inherent inequality of 
individual workers~ bargaining power, s9 . 

There is, unfortunately, little, if any, evidence that Congress in 
1925 shared this understanding when it enacted the F A A .  9° If the is- 

s7 See Arbitration of Interstate Commercial Disputes: Joint Hearings on S. 1005 and 
H.R. 646 Before the Subcomms. of the Comms. on the Judiciary, 68th Cong. 2 (1924) 
(including recitation of bill text that contained exclusionary clause). 

s8 See Matthew W. Rnkin, "Workers' Contracts" Under the United States Arbitration 
Act: An Essay in Historical Clarification, 17 Berkeley J. of Emp. & Lab. L. 282, 295-96 
( 1 ~ ) .  

~9 Consider Judge Posner's reaction to Professor Finkin's essay in Pryner v. Tractor 
Supply Co., 109 F.3d 354 (Tth Cir.), cert. denied, 1997 WL 275009 (Oct. 14, 1997)- 

Professor Finkin argues that the prevailing view, which limits the exclusion in 
section ! to employment contracts in transportation, is wrong. His review of 
the legislative h i s to ry . . ,  has persuaded him that Congress's intention was to 
exclude all employment contracts. Yet, as he acknowledges, the impetus for 
the exclusion came entirely from the seafarers union, concerned that arbitra- 
tors would be less favorably inclined toward seamen's claims than judges were, 
Judges favored such claims, the union thought, in part because of a tradition 
that seamen were "wards in admiralty," in part because of peculiarities of mar- 
itime law that would make it easy to slip an arbitration clause into a maritime 
employment contract without the seaman's noticing it, and in part because the 
maritime employment relation was already heavily regulated by federal law. It 
was soon noticed that the railroad industry's labor relations were also heavily 
regulated--by a statute (the Railway Labor Act) that included provisions for 
compulsory arbitration of many disputes. Motor ~:arriers were not yet compre- 
hensively regulated, but it may have seemed (and was) only a matter of time 
before they would be: hence the expansion of the.exclusion from seamen to 
railroad to other transportation workers. It seems to us, as it did to the Third 
Circuit [in the Tenney decision], that'this history supports rather than under- 
mines limiting "engaged in foreign or interstate commer~:e" to transportation. • 

ld. at  358. 
9o Professor Finkin acknowledges: . 

No "paper trail"'has been left of the history of the exemption. A search of the 
files of the Commerce Department, the Senate JudiciaryCommittee ' then Sec- 
retary Hoover, Senator Walsh (who left a voluminous archive), the legislative 
files of the AF of L. and Victor Olander (for the files of ihe [International 
Seamen's Union]) yielded a scanty record bearing upon the Act and no record 
whatsoever concerning the exemption. 
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sue of interpretation turns on tile specific intent of Congress at t h e  
time, the most that can be said is that Congress intended: to exc lude  
disputes involving collective bargaining agreements from the reach of 
the FAA. 9t .Yet the language that Congress used in the exclusionary..• 
clause cannot easily be made to fit an exclusion limited,to labor dis- " 
putes, even if this were Congress' s principal focus in 1925. . 

The Supreme Court will have to choose between two alternatives. ' 
One inte1:pretation o f  thd"exclusionary clause essentially readst i le '  
FAA out of the picture for all employment disputeSoutside of fhe* " 
security industry. The secondoffers a narrow reading o f  the clause* 
their seeks to presei~'e a ~ substantial r01e for the FAA in this'area. ' : 

Aith0ughpredictiOn is a hazardous enierprise=--es'peciali), when 
dea!ing with the Suprenle Cgurt.-~~i b(oa d inierpre!ati0n of the ~xclu-" i 
sion is~improbable. Thel Court Would have tO ~ ~ejecr.ihe* e'ssefitial 
thrfisi not only Of Gilmel" bht ~ilso !tsprior ruling in.Perry v." 7"homas,'~2 "~ 

Finkin, supra note 88, at 295 n.61 (emphasis added). For Senator Walsh's statemenl, Seei 
supra note 71. 

91 See United Paperworkers Int'l Union, AFL-CIO v. Misco, Inc.. 484 U.S. 29, 40 n.9 
(1987) (quoting § ! exclusion and observing that "the federal courts have often looked to 
the [FAA] for guidance in labor arbitration cases"). The clca~" implicati?n is that § I ex- 
cludes collective bargaining agreements. 

• Consider also the Fourth Circuit's assessment of the legislative purpose " in United 
Elec. Radio & Math. Workers of Am. v. Miller Metal Prods., 215 F.2d 22! (41h Cir. 1954): 

,, It appears that the exclusion clause of the Arbitration Act.was introduced into " 
the statute to meet  an objection'of the Seafarers International LJrlion; anil cer- ~' " 
tainly such objection was directed at including collective bargaining agreements • ;, 
rather than individual contracts o f  employmentunder, the provisions o f  the slat- , . 
ute. The terms of the collective bargaining agreement become terms of the 
individual contracts of hiring made subject to, its provisions and the conlrover- 
sirs as to which arbitr:iiion would be appropriate arise in almost all instances, 
not with respect to the individual contracts of hiring, but with respect Io the 
terms engrafted on them by the collective ba~'gaining agreement. It is wilh re- 
spect to the latter that objection arises tO the compuls0ry'submission to arhi: 
tration which the Arbitration Act envisages. No one would have serious , • .. 
objection to submitting to arbitration the matters covered by the individual fon- . 
tracts o f  hiring divorced from the'provisions grafted on them b.v the colle'ctii~e 
bargaining agreements. 

ld. at 224 (emphasis added) (quoted with approval in Kropfelder v. Snap-Tools Corp., 859 
F. Supp. 952, 957 (D. Md. 1994)). • 

On the other hand, the Court in Miller Metal Products was "lnotl impressed by Ihe 
argument that the excepting clause of the statute should be construed as not applying Io 
employees engaged in the'production of goods for interstate commerce as digti.guish,./d 
from workers engaged in transportation in interstate commerce, as Ileld by the.majority in .L 
T e n n e y . . . . "  Miller Metal Products, 215 F.2d at 224. Attempting toqualify this language, 
the district court in Kropfelder v. Snap-on Tools Corp., 859 F. Supp. 952 (D. Md. I~)t)4)~ 
suggested, "[t]hat statement was made in the context of arbitratioq agreements cfmtnincd ' 
in collective bargaining agreements." Id. at 957 n.ll .  • ' : 

9z 482 U.S. 483 (1987) (holding that FAA preempted anti-arbitration pr~wision i~f (:all 
fornia wage payment law so as to compel arhitraiion). • ' ' 
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which ,likewise ~ involved statutory employment claims. Moreover, 
although one can say that the Court simply would be interpreting the 
scope of the § 1 exclusion---~an issue not squarely resolved in any prior 
-ruling--the underlying policy justification that would be attributed to 
Congress for such a broad reading clashes with much of the reasoning 
that undergirds the Court's FAA jurisprudence. The Justices would 
be, in a sense, disowning their earlier pronouncements of arbitral 
competence--that arbitration is not a disfavored institution for resolv- 
ingstatutory claims and that generalized concerns over inequality of 
bargaining power cannot be raised to prevent arbitration (unless the 
federal statute in question evinces,a clearly stated policy against arbi- 
tration or the contract wouldbe invalid under the state'sgeneral law 
of contrac!s):~ 3 In addition to the obstacles created byprior rulings, 
the caseload and -''litigation explosion" considerations that implicitly 
prompted' the Court in the first place t'o find in the FAA a broadly 
preemptive pro-arbitratiori sword argue against a broad reading of the 
exclusion which is compelled neither by text nor  available legislative 
history. "' ~: 

VII 
ROLE OF PUBLIC POLICY CONSIDERATIONS 

It 'is important to remember, however, that, irrespective of ,the 
scope of the exclusionary clause, the federal agencies enforcing the 
employment statutes have an important role to play in the process of 
ensuring that .arbitration of statutory claims broadly conforms to the 
public policies contained in those laws; 

A. Anti-Retaliation Provisions 

If We decide as a policy matter that predispute agreements are 
enforceable; even if.insisted upon as a condition of employment, that 
determination shouldforeclose use of the anti-retaliation provisions 
of the employment laws 94 to attack, without more, such insistence on 

93 In Doctor's Associates., Inc. v. Casarotto, 116 S. Ct. 1652 (1996), the Supreme Court 
examined a Montana statute that declared arbitration clauses unenforceable unless they 
contained a prominent notice on the first page of the agreement stating that the contract 
was subject to arbitration. The Court held (8-1) that the statute was preempted by § 2 of 
the FAA, 9 U.S.C. § 2 (1994), because it singled out arbitration for regulation not applica- 

~ble to contracts generally. See id. at 1656-57. 
94 Section 704(a) of Title VII provides in pertinent part that an employer may not dis- 

criminate against the employee (or former employee) "because he has opposed any prac- 
tice made an unlawful employment practice by this subchapter [so-called opposition 
clause], or because he has made a charge, testified, assisted, or participated in any manner 
in an investigation,.proceeding, or hearing under this subchapter ]so-called participation 
clause]." 42 U.S.C. § 2000e-3(a) 0994). The legal issue would be whether an employer's 
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the agreement itself. These provisions should not be used as a back- 
door vehicle for relitigating the policy judgment,already made. If an 
employer has a right under the FAA to insist on a predispute.arbitra~ 
tion clause, the refusal to hire a job applicant who declines to agree to 
Such a clause cannot be actionable retaliation under the discrimination 
laws. 

There Would, however, be so~e role for the anti-i'etaliation pro- 
visions..-As the E E O C  v. Rive.i Oaks Imaging and Diagnostic~ litiga- 
tion in Te,-,as make's clear, employers should, not be able to u s e  
arbitration agreements as a club to retaliate against employees who 
have filed charges with the.EEOC. ~s . . . .  ,,, 

" " ' B. Right to File Charges ,;iih the E E O C  

A more productive r'outef0r regu!at0ry oversight is,provided by 
theright of claimants to file charges with the EEOC and other en- 
forcement agencies even ~when they have signed predispute arbitration 
agreements, Under current law, employees may not waiye; and em-. 
ployers cannot require Waiver of, the right to initiate a proceeding 
with the EEOC-and other agencies. 9~ Thefiling of a charge gives the 

insi_slence on a pred!spute arb!tration clause, or in its adherenc e once a dispule has arisen, 
violales either the "Opposition" or 'iparticipation" clause. 

~)5 Cir. A. No. H:95-755, 67 Fair Empl. Prac. Cas. (BNA) 1~43 (S.D. Tex. Apr. !9, D95)' " 
(granting preliminary injunction preventing employer from requiring employees to agree 
to dispute resolut on procedure .that interferes with employees' right to file c6mplaints with = 
EEOC). . . ; . . ., . . 

• ~ Consider, however, some of the clecisi0ns rejecting' an "election of remedies" ,a~- 
proach for' union-represented eml~loyees See e g EEOC v Board of Go,/e'rnors of Slate 
Colleges.and Univs. 957 F.2d 424 (7th Cir. 1992) (holding that collecti'/'e bargainingag ree-'~ 
ment prohibiting grievances t'ro/n proceeding to arbitration ifemployee filed lawsuit or 
age-bias charge with EEOC ~,iolated ADEA); EEOCV. Oetie'tal Mo/0rs Corp., 8.2.6 F: ' 
Supp.' 1122 (N~D. i l l  1,993) (de.retraining that employer violated anti-retaliation provJsmns 
of. "lltle VII  and ADEA by withdrawing ac/:ess' to internal dispute resolution pr6cednre " 
when emplo);ees filed charges with EEOC). Employers (and unions) should-be prevented .'.. 
from Witfiholding'contra/:t'ual processes simply because employees'have filed charges,with ; , 
the EEOC or other enfo~/'t:ement agencies. But cluery whether the anti!reta!!a,t!on provi- , :. 
stuns should h~ir the parties to 'a collective bargaining relationship fiom es~annsnmg a pro- 
gram for internal 'ri:solution of disputes that, if invoked by emlblOy e~s,f°recl°ses any later. 
court suit. provided that the arbitrator ha's the authority to consider statutory issues a n d :  
award statuto0, remedies for vioiati0ns: For a related proposal, see supr2a no!e " 4.8... that ~ :, 

9~ See Older Workers Benefit Protection Act 29 U.S.C § 626(0 (4) (is,~4) (s[am,g 
"No waiver may be used to justify interfering with the protected right of an employee to 
fiie a charge or participate in an investigation or proceeding conducted by the [EEOCJ':); 
EEOC v. Cosmair,lnc., 821 F.2d 1085, 1089-90 (5,h Ci/'. 1987)(~lding,.e~.p.l°yee.,,~di~e ~ 't'- ~ 
right to file charge with EEOC void as aeainst public policy)..!he va,~J.y u'~v'.'.[ ¢..:[lf..~f 
settlement/~greements that pi'eclude the filing of charges~'[~s~u~g';~e[~/n~a:;':;J,~j;;l',C: 
EEOC'v. Aslra U.S.A. Inc. 929 F Supp 512 (D. MasS. J P L . t : i f i f l  - em.lovce s "~'." 
ti0n restraining employer from enforcing settlementr;gsteem~:~SaPr°~"aff'd~ n'pVrt'a,,d, ' 
from assisting EEOC in its investigation ofsexual ha " ' , ° ,  ' ' 
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agency an .,tportant window of opportunity to monitor employer 
practices (including the fairness and integrity of arbitration proce- 
dures) andto decide whether to file a lawsuit. Even if the courts ulti- 
mately hold, as Judge Sprizzo did in the EEOC v. Kidder, Peabody & 
Co. 9s-litigation, that the EEOChas  no authority to seek monetary 
relief for an employee who has agreed to arbitrate his employment 
dispute, the agenciesretain authority to pursue injunctive relief where 
appropriate and sue on behalf of employees who have not agreed to 
submit disputes to arbitration. 99 

C. Promtdgation o[ Quality Standards by Agency Rulemaking 

Another route would be for the EEOCand  other agencies to use 
their rulemaking authority (if they have it), or at least to issue regula- 
tory guidance (if they do not), to set the quality standards that should 
govern arbitration of statutory employment claims. One step they 
could readily take is to endorse the model procedures of dispute reso- 
lution organizations like the AAA "~° and the Center for Public Re-' 
sources 'm (and those suggested by the Dunlop Commission and the 
Due Process Protocol). "Moral suasion," to use a term favored by 
Felix Frankfurter, would go a long way to improve the process. "~2 

vacated in part, 94 F.3d 738 (tst Cir. 1996) (dissolving injunction but affirming that  
nonassistance covenant~ prohibiting employee communication with EEOC are void as 
against public policy): 

98 No. 92 Cir. 9243, 1997 WL; 620809 (SD.N.Y. Oct. 6, 1997) (holding that EEOC may 
-not seek only monetary relief on behalf of individual employees who have signed I~inding 
predispute arbitration agreements); accord EEOC v. Frank's Nursery & Crafts; Inc., 966 F. 
Supp. 500 (E.D. Mich. 1997). 

90 The Supreme Court in Giimer stated'that "arbitration agreements will not preclude 
the EEOC from bringing a~:tions seeking class-wide and equitable relief," Gilmer v. Inter- 
state/Johnson Lane Corp., 500 U.S. 20, 32 (1991), but did not resolve whether such agree- 
ments could preempt an EEOC action seeking monetary relief on behalf of individual 
employees who had agreed to arbitration. Cf. EEOC v. Harris Chernin, Inc., 10 F.3d 1286, 
1290-92 (Tth Cir. 1993) (holding that prior" ADEA judgment precluded subsequent EEOC 
action seeking indiyidual relief for employee, as opposed to injunctive relief against further 
violation). Because in the Kidder, Peabody litigation the employer had gone out of busi- 
ness, and no theory of successor liability was pursued against the purchaser of its assets, the 
EEOC conceded that it lacked any basis for seeking injunctive or other pr0spective relief. 
See EEOC v. Kidder, Peabody & Co.,No. 92 Cir. 9243, 1997.WL 620809 (S.D.N.Y. Oct. 6, 
1997). 

t0o See supra note 16. 
t0t See Center for Public Resources, Institute for Dispute Resolution, Employment 

ADR: A Dispute Resolution Program fo/" Corporate Employers (1995). 
10l Rather than play this leadership role in prodding companies to develop arbitration 

systems meeting essential adjudicative quality standards, the EEOC is content to rail 
against the prevailing winds and state its implacable opposition to predispute arbitration of 
employment discrimination claims. See EEOC Policy Statement on Mandatory Binding 
Arbitration, reprinted in Daily Lab. Rep. (BNA) No. 1:33, at E-4 (July 11, 1997) (setting 
forth position that agreements mandating binding arbitration of discrimination claims as 
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C O N C L U S I O N "  " " :  " 

well-designed private arbitration alternative for employment 
claims is in the public interest and is achievable. The law should en- 
courage, rather than hinder, arbitration of employment disputes that 
are conducted in a manner that satisfies th e standards for a-fair h e a r -  
ing before a neutral arbiter empowered to apply the law and, where : 
:warranted, to awardstatutory-remedies• 

k 

J 

• " ,  ~ • . , ,  • 

condition of employment are cont/ary to the,policy of the employment dis6riminalio. 
• , • , :  

iaws). 
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PREPARED STATEMENT OF C L I F F  PALEFSKY 
CHAIRMAN, SECURITIES INDUSTRY ARBITRATION COMMITTEE 

ON BEHALF OF THE 
NATIONAL EMPLOYMENT LAWYERS' ASSOCIATION 

JULY 31, 1998 

Introduction 
The NationaiEmployment Lawyers Association (NELA) is an organization of over 

3,000 of this country's leading civil rights and employment lawyers. NELA's mem- 
bers include not only attorneys in private practice but.also lawyers on the staffs of 
the Equal Employment Opportunity Commission and various State antidiscrimina- 
tion agencies. We are the attorneys to whom Congress looks for help in enforcing 
our Nation's civil rights and labor laws. 

The NELA strongly supports all voluntary forms of alternative dispute resolution, 
including arbitration and mediation. In fact, NELA has been in the forefront na- 
tionally in encouraging mediation as a preferred method for resolving employment 
disputes. We helped draft the Due Process Protocol for.the Resolution of Statutory 
Disputes and worked closely with t he  American Arbitration Association in the devel- 
opment of their specialized employment arbitration rules and procedures. 

Because there appearsto be such a great disparity between the public perception 
of arbitration and its day to day reality, both-legal and factual, it is important to 
begin these comments by setting forth some basic facts about  the process which are 
often misunderstood. 

Unlike our constitutionally defined civil justice system, arbitration is not designed 
with the primary goal of achieving the legally correct result. Its pr imary objective 
is finality and economy in achieving t h a t  finality. Although most o f  the general pub- 
lic is  unaware of the fact, arbitrators are not required to know or fol iowthe law. 
Moreover, a legally incorrect ruling cannot be appealed or rectified. The law is clear 
that a decision reached through binding arbitration must be  confirmed even if there 
is an error of fact or law on the face of the award that causes substantial injustice 
to the parties. 

Litigants for whom a quick and final decision is of primary importance, who do 
not require much discovery to establish their cases, and who  are willing to risk a 
decision that could impose a result contrary to law, are certainly entitled to opt for 
binding arbitration of their claims, and indeed it may well be the most logical forum 
for the resolution of certain kinds of disputes. But the compulsory submission of all 
claims, including civil rights claims, whistle-blower claims, and ERISA claims, by 

:employees as a condition of employment is another matter  entirely. The problem is 
even more acute when the forum ~is controlled by the employers and does not con- 
form to consensus minimum standards of due process. 

Simply put, you cannot allow the entity being regulated 'by your legislation to uni- 
laterally opt out of the requirements of that  legislation. 

_ Proponents of mandatory arbitrat ion mistakenly assert that  arbitration is 'gust 
another forum" and that substantive rights a r e  not lost in that  forum. These claims 
are simply not true. Employees lose the right to have t h e  employment laws passed 
for their protection correctly enforced, which is the ultimate substantive right. 

It does employees little good to have numerous protective statutes enacted by 
Congress for their benefit, l'f the arbitrators by whom those statutes are-enforced 
are selected exclusively by theirs.employers and are permitted to ignore or misapply 
these laws. at theirown discretion~ Yet this is precisely the situation which is faced 
by employees in the securities industry arbitration context and, since courts are es- 
sentially powerless to review.or correct decisions reached~through such binding arbi- 
tration, arbitrators are unchecked in their power to ignore or misapply statutory 
law, including the civil rights laws. 

Securities industry arbitrators are explicitly instructed in their Arbitrator's Man- 
ual that they have no obligation to follow statutory law. Even if an individual arbi- 
trator feels .morally obligated to follow the law, however, he or she may make an 
error of law. In such an instance, it is virtually impossible to overturn even the most 
blatant errors of law, since the standard of review is exceedingly narrow. As several 
cases have established, that standard requires that  the arbitrator: (a) knew the law; 
(b) found it applicable to the facts at issue; and, nevertheless, (c) specifically chose 
to ignore it. Not surprisingly, such a restrictive standard of "manifest disregard [of] 
the law" is nearly impossible to meet. This leads to such outlandish-results as 
DiRussa vs. Dean Witter (121 F.3d 818 (2nd Cir. 1997)), in which the arbitrator 
failed to award attorneys fees to a prevailing plaintiff in a discrimination case, in 
plain violation of the statutory requirement. The arbitrator's erroneous decision was 
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affirmed by the court, which stated that  even though the arbitrator, was clearly 
wrong under the law,  the court could not  reverse or correct his decision since there 
was no clear prodf that  h e  had 'q~nown" the law and then had intentionally ?dis- 

determine what  was or was not d e c i d e .  'The consequent lack of effective judicial 
review is particularly serious in arbitrations which have been unilaterally imposed 
by  one party on the.other in a forum controlled by the stronger"party. 

Furthermore, the costs to an employee to vindicate his or her r ights  in the arbi- 
tration forum are exorbitant, despite industry rhetoric to the contrary. An employee 
does not have to pay a Federal court judge to hear his or her discrimination'claim; 
access to the public courts is free,, once the initial $150 filing fee is paid. By con- 
trast, employees who are required to submit such claims to securities industry  arbi- 
tration face exorbitant "forum: costs--a  $500 initial filing fee,. and then between 
$1,500 and $3,000 per d a y  in arbitration forum fees. The result is that,~ over the 
course of a typical securities '.industry arbitration, a plaintiff may ultimately be lia- 
ble for tens of ' thousands of dollars l"n forum fees even i f  he orl she prevails. Forum 
e2es in discrimination cases in the securities industry, are routinely in excess of 

0,000, and several have been.in excess of: $40,000, $60,000, or even, as in the case 
of Wolfe vs. Schwab, $82,000~ • . 

These outlandish costs and fees imposed on those who have been .compelled to ar- 
bitrate their  claims act as a significant barrier to employees who wish to exercise 
their statutory rights. Indeed, several circuit courts have recently found that  there 
is no precedent in American jurisprudence for charging a citizen for the right to 
have statutes 'enacted for his or her protection enforced and that such costs cannot 
be imposed~ Cole vs. Burns International Security, 105 F.3d 1465. (D.C. Cir.. 1997); 
Paladino vs. Avnet Computer, 134 F.3d 1054 ( l l t h  Cir. 1998). Despite the clekr 
holding of two Circuit courts of appeal that  such fees are in fact illegal, .the NASD 
not only continues to charge these unconscionable fees for' the vindication of statu- 
tory rights, but has  asked for the right to increase them. 

It  is also important to note that, in arbitration, discovery is significantly limited, 
which unfairly burdens employees seeking to vindicate statutory rights. Arbitration 
works best when the parties have equal access to the evidence necessary to prove 
their claims--in contract or construction disputes, for example, where extensive dis- 
covery is not necessary. An employee plaintiff, on the' other hand, generally needs 
fairly extensive'discovery if he 'or she is going 'to establish a discrimination claim. 
Such a plaintiff not only has the burden of proof, but also must, in many employ- 
ment ~-.es, prove "state of mind ~ by circumstantial evidence, show "pretext"Ibythe 
employer to disprove the stated re,on for discharge, and/or show a "pattern" of dis- 
.criminatory conduct. Without full and complete discovery,, such proof is extremely 
difficult to establish. This imbalance of access to evidence is exacerbated in the em- 
ployment contoxt by the fact that employee-plaintiffs',attorneys, are ethically pre- 
cluded from informally contacting most of the defendant s current employees. 

In litigation, such essential discovery is easily obtained under the Federal (or ap- 
plicable State) Rules of Civil Procedure. Arbitration, however, typically permits very 
little, if any, discovery, and whatever limited discovery is allowed is lei~ to the dis- 
cretion of the arbitrator (depositions, for example, which are bften the only method 
for obtaining critical evidence from employee witnesses, are often either prohibited 
altogether or severely limited in arbitration). These limitations on discovery in arbi- 
tration inevitably, and very heavily, favor the employ.er in-any employee/employer 
dispute, since the employer usually controls almost all of the critihal evidence. Secu- 
rities arbitkators have historically been trained to permit depositions only for the 
purpose of preserving testimony of witnesses unavailable forthe actual arbitration. 
Therefore, employees oRen hear many Of the stated reasons for their discharge for 
the first time at the arbitration hearing itself, with no effective method of cross- 
examination. It must be noted that the securities industry has steadfastly refused 
to adopt the expanded discovery provisions of the due process protocol which have 
been adopted by the American Arbitration Association and every other truly neutral 
ADR provider. " 
A further obstacle to employees in arbitration is the fact that arbitrators ~ not 

required to follow the establislaed rules of evidence. This Can, and often does, mean 
that the employee/plaintiff Ibses the benefit of significan t evidentiary protections. In 
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sexual harassment cases, for example, consensual sexual activity by the plaintiff 
with persons other than the harasser is excluded~ under Federal law and in many 
State jurisdictions as irrelevant and invasive of the  plaintiff s right to privacy. Yet 
an arbitrator in such a case, under no obligation to comply with such an, evidentiary 
restriction, may allow the employer to forage where it desires !n a plaintiff's private 
conduct. 

Extensive documentation now exists as te.the fundamental inequity of mandatory 
securities industry-arbitration of employees' statutory claims. Many recent studies, 
surveys, and articles by professional neutrals  and academics have demonstrated 

• conclusively tha~ mandatory arbitration of statutory claims places the employee/ 
plaintiff at a severedisadvantage and that outcomes in mandatory arbitrations are 
consistently far more favorable to employers than to employees when compared to 
the results reached :in similar cases brought in a public court--which is precisely 
why the industry has, fought so hard to maintain the present system. . 

Evidence of this disadvantage to the employee/plaintiff includes: 
1. "Repeat User Bias." Many scholars and commentators have for some time ex- 

pressed concern~that, since arbitrators rely on repeat business for income, there is 
a potential for "repeat user bias" by arbitrators, i.e., a natural tendency to favor the 
party which has the potential for using the arbitrator's services again (D.. Schwartz, 

Enforcing Small Print to Protect Big Business: Employee and Consumer Rights 
Claims in. an Age of Compelled Arbitration, 1997 Wisc. L.R.' 33, 73-81, 122-23 

• (1997); J. Sternlight, Panacea or Corporate Tool?: Debunking the Supreme Court's 
Preference for Binding Arbitration, 74 Wash. U.  L.Q. 637, 647-52 (1996)). It goes 
Without saying that, in the employment setting, the "repeat users" are the employ- 
ers. Significantly, there now exists an empirical study by Professor Lisa Bingham 
of. the University of Indiana School of Public Policy which demonstrates that this 
:'repeat user bias" does in fact exist in employment, arbitration (L. Bingham, Employ- 
ment Arbitration: The Repeat Player Effect, Emply.Rte. & Empl.Policy Journal 1 
(1997)). The importance of this study is enormous in ~ any Consideration of employer- 
mandated arbitration in the securities .industry, since it statistically confirms the 
reality of structural bias in favor of the employer in employment arbitration. Securi- 
ties industry employers also have extensive databases of arbitrators' prior awards 
.and proclivities, which gives them a major advantage in the  selection process. 

,2.. Several studies and surveys confirm that employers are far more successful in 
• arbitration than they are in court before a jury. Employers not only win more often 
in arbitration; employees who do manage to prevail are awarded far. less in damages 
(D. Schwartz, Enforcing Small Print to Protect Big Business--cited above; R. AI- 
leyne, Statutory Discrimination Claims:~Rights "Waived ~ and Lost in the Arbitra- 
tion Forum, 13 Hofstra Labor L.J. 38t(1996); Bompey & Pappas, Is There A Better 
Way? Compulsory Arbitration of Employment Discrimination Claims After Gilmer, 
19 Emp.Rel.L.J. 197 (1994)). These findings are consistent with studies indicating 
that, when a petition to compel arbitration is filed, it is always the employe~" who 
is seeking to compel arbitration, while the employee is inevitably attempting to 
bring his or her .claims in Federal or i n  State court (D. Schwartz, Enforcing Small 
Print to Protect Big Business, Bompey & Pappas, IsThere A Better Way?--both cited 
above). Employers would hardly be uniformly seeking an arbitration forum unless 
they correctly understood i t to give them an advantageover employees. 
.3. Counsel for employers repeatedly and publicly recommend that :their employer 

clients use mandatory arbitration for discrimination claims. These attorneys un- 
abashedly base this advice on the fact that, in arbitration, employers will win more 
and pay less indamage awards when they lose, be far more likely to avoid an as- 
sessment of punitive damages, and even possibly succeed in discouraging the em- 
ployee from pursuing a claim altogether, given the costs and obstacles imposed by 
arbitration (D. Schwartz, Enforcin~ Small Print to Protect Big Business, Bompey & 
Pappas, Is There A Better Way?--8oth cited above, and BNA Employment Discrimi- 
nation Report, 1996, Vol. 6, p. 875, summarizing comments by Paul Cane, a man- 
agement employment law attorney, in a speech before a conference sponsored by the 
Labor and Employment Law Section of the State Bar of California). 

On the other hand, Government agencies and commissions, academics, and profes- 
sional arbitration organizations have gone on record as strongly opposingmandatory 
employment arbitration of statutory claims. 
The Equal Employment Opportunity Commission, the agency charged by Congress 

with responsibility for enforcing this Nation s civil rights laws, has issued an exten- 
sive policy statement dealing with mandatory arbitration. While strongly sfipporting 
the utilization of voluntary ADR procedures, the EEOC stated that, Agreements 
that mandate binding arbitration of discrimination claims as a condition of em- 
ployment are contrary to the fundamental principles evinced in the Federal anti- 
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discrimination statutes," a n d  are thus beth illegal and unenforceable. EEOC, Policy 
Statement on Mandatory Binding Arbitration of Employment Discrimination Dis- 
putes as a Condition of Employment, 133 Dally Lab.Rep. (BNA) E - 4  (July 11, •1997). 
This EEOC policy was approved unanimously by the Republican and Democratic ap- 
pointees to the Commismon. ' : . . . • • 

Among the EEOC's objections are that  arbitration is not governed by the statu- 
tory requirements and standards of Title VII; it is conducted by arbitrators" given 
no training and possessing no expertise in employment law; and it forces employees 
to pay exorbitant "forum fees" in the teas of thousands.of dollars, greatly discourag- 
ing aggrieved employees from seeking relief. . - . 
The National Academy of Arbitrators, the leading and most respected national or- 

ganization of professional laber-management•arbitrators and the-bedy which gave 
labor arbitration its credibility, has taken the historic step of passing a resolution 
condemning mandatory arbitration of statutory employment disputes. In 1997, the 
Academy stated that it, opposes mandatory employment arbitration as a condition 
of employment when it requires waiver of direct access to either a judicial or admin- 
istratl've forum for the pursuit of statutory rights ~ (National Academy of Arbitrators 
Statement and' Gnidelines, 103 Daily Lab.Rep. (BNA) E~-I .(May 29, 1997)). The 
'Academy has expressed strong concern that niandatory a~bitration often reshlts in 
arbitral fora which do not provide elements of fundamental, fairness to employees, 
and in which arbitrators are 6ften not able or willing to ~nforce the claimed statu- 
tory rights. In fact, the Academytook the unprecedented step of filing a brief in •the 
matter of Duffield v. Robertson Stephens (1998 U~S. App. LEXIS 9284 (9th Cir. 
1998)) asserting that .the securities industry arbitration system.and its procedures 
were not adequate to.vindicate statutory rights.. . . :: . . . .  

Recently, the Society• o f  Professionals in Dispute Resolution, this country's other 
leading organization of professional neutrals, announced .that it, too, opposed-man- 
datory employment arbitration. In a January 1998 policy statement issued by its 
Board of Directors, the organization stated that it, "is in substantial agreement with 
the position taken by the National Academy of Arbitrators in opposition .to agree- 
ments imposing arbitration of statutory rights as a condition of employment." State- 
ment on Arbitration of Statutory Rights Imposed as a Condition• of Employment, 
'Approved by SPIDR Board of Directors January 24, 1998. " .' ". " 
• The requirement of voluntariness is also supported by-the recommendations of the 
"Commission on the Future ~ Of Worker-Management Relations" (tlie "Dunlop' Com- 
mission"), a blue-ribben Presidential commission consisting of business and labor 
leaders, of Government officials, and of professional neutrals. In its December 1994 
"Report and Recommendations, ~ the Commission stated that, "Binding arbitr~itiOn 
agreements should not be enforceable as a condition of employment." Commission 
On the Future of Worker-Management Relations: Report and Recommendations 
(D~mber 1994), also expressing concern as to: 

The potential for abuse of ADR created by the imbalance of power between 
employer and employee, and the resulting unfairness to employees who, vol- 

• untarily or otherwise, submit their disputes to ADR. These concerns • are ob- 
" .vious if the process is controlled unilaterally by. employers, "such fis when 

employees are required to sign mandatory arbitration clauses as a condition 
- of employment. - ',,' " " " • " i " _" 

Indeed, the Dunlop Commission specifically singled out .the securities industry ' in 
its report. The Commission stated that, "With respect to the securities industry, the 
Commission believes employees of securities firms should not be required as a condi- 
tion 'of employment to arbitrate disputes arising under Federal or State employment. 
l a w s . "  " ' " ~  • " 

The Nat ional  Labor Relations Board has also challenged mafidatery employment 
arbitration agreements as being illegal. In a 1996 report, the General Counsel of 
the NLRB concluded that  mandatory, binding arbitration clauses, imposed as a con- 
dition of employment, violated the National Labor Relations Act.' ,iNLRB General 
Counsel Report, 1996 Daily Lab.Rep. 36 E-4, E-6,7 (Feb. 23, 1996):, ~.'. ~ _ ': 

The General Accounting Office has similarly determined that seciirities industry 
arbitrators were frequently not qualified or properlytrained to decide discrimination 
cases. General Accounting. Office, Report HEHS-94-17, Employment Discrimina- 
tion: How Registered Representatives Fare in Discrimination Disputes (March 30, 
1994). 
• Additionally, a number  of the country's most prominent employment law profes- 
sors and legal  scholars have written law review articles in which they conclude that  
mandatory arbitration of statutory employment claims--imposed by employers as 'a 
condition of employment-- is  unlawful  Their reasons inc ludethe  absence Of a '~,'Ol- 
u n t a r f  waiver of rights, a lack of constitutional due process in the arbitration sys- 
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tem, the basic conflict with the purposes and language of the civil rights laws, and 
the fact that the Federal Arbitration Act (FAA) does not apply to employment con- 
tracts. (R. Alleyne, Statutory Discrimination Claims, L. Bingham, Employment Arbi- 
tration: The Repeat Player Effect--both cited above; P. Carrington & P. Haagen, 
Contract and Jurisdiction, 1996 Sup.Ct.Rev. 331, 344-45 (1997); J. Gredin, Arbitra- 
tion of Employment Discrimination Claims: Doctrine and Policy In Wake of Gilmer, 
14 Hofstra Labor L.J . .1  (1996); S. Hoffman, Mandatory Arbitration: Alternative 
Dispute Resolution or Coercive Dispute Suppression?, 17 Berk.J.Empl. & Lab.L. 131 
(1996); R. Reuben, Public Justice: Toward a State Action Theory of Alternative Dis- 
pute Resolution, 85 Calif.L.Rev. 3 (1997); D. Schwartz, Enforcing Small Print to Pro. 
tect Big Business, J. Sternlight, Panaceamboth cited above; J. Sternlight, Rethinking 
the Constitutionality of the Supreme Court's Preference.for Binding Arbitration: A 
Fresh Assessment of Jury Trial, Separation of Powers, and Due Process Concerns, 
72 Tulane L.R. 1, 7 (1977); S. Ware, Employment Arbitration and Voluntary Con- 
sent, 25 Hofstra L.Rev. 83 (1996).) 

Arbitration is only viable, from either a.legal or policy perspective, if  it is the re- 
sult of a truly voluntary agreement by the parties, who are aware of arbitration's 
strengths and limitations,, and who have freely decided to use that  process to settle 
a particular dispute. Without this e lement  of a knowing, voluntary agreement, there 
is no legal or moral justification 'for enforcing a n  arbitration agreement. 

As the National Academy of Arbitrators has stressed: 

The strength and justification for the enforcement of agreements to arbi- 
trate, and for the limited judicial review of arbitration awards, rests on the 
foundation that agreements to arbitrate be voluntary . . .  unless a party has 
agreed to arbitrate, it will not be compelled to do so. Likewise, the immu- 
nity from judicial review of an arbitrator's alleged e r ro r  of law or fact is 
• premised on the voluntary choice of the parties to submit to an arbitrator's 
judgment. Without the voluntariness of the arbitration agreement, the pub- 
lic policy favorable to arbitration lacks a foundation. (Academy Amicus 
Brief in Duffield, cited above.) 

Aside from general concerns about mandatory arbitration required as a condition 
of employment, the securities industry arbitration systems involve certRin unique 
features distinguishing them from other arbitration systems administered by neu- 
tral entities. 

For the past 10 years, I have been the Chair of NELA's Securities Industry Arbi- 
• tration Committee. In that capacity, I have been extensively involved in monitoring 
the rules, procedures, and results of securities industry arbitrations. I have had nu- 
merous meetings and discussions on the topic of arbitration of employment disputes 
with executives in charge of the NASD and NYSE arbitration systems. I have had 
meetings and discussions with the staff of the Securities and Exchange Commission 
and I have frequently been asked by the SEC to comment on changes to arbitration 
rules proposed from time to time by the various self-regulatory organizations. 
I am also co-counsel for the plaintiff in Duffield vs. Robertson Stephens (USDC/ 

NDCal. Case No. C95-0109-EFL, filed 1/11/95), in which the Ninth Circuit unani- 
mously held that the securities industry could not compel arbitration of discrimina- 
tion claims through the use of the Form U-4. In the course of my representation 
of Ms. Duffield, I took the depositions of the heads of the arbitration programs at 
both the NASD and the NYSE and reviewed the arbitration awards, procedures, and 
all of the training materials used in the securities industry since 1990. The exten- 
sive record we developed in Duffield was submitted to and relied upon by Federal 
Judge Nancy Gertner in her landmark decision in Rosenberg v. Merrill Lynch (76 
FEP 681 (D.Mass. 1998).) 

In Rosenberg; after reviewing the actual structure, operations,, and results of the 
securities arbitration system as the Supreme Court had invited in Gilmer v. Inter- 
state~Lane Johnson Corp. (500 U.S. 20 (1991)), Judge Gertner determined that the 
Exchange's system was structurally biased against employees and fell outside "con- 
temporary standards of arbitral impartiality" due to the industry's domination of 
the system. There is no question that Judge Gertner was correct in her analysis. 

A review of the awards I have obtained demonstrates that even when plainti__ffs, 
prevail in securities industry arbitration, they are frequently not awarded attorneys 
fees and costs as required by the civil rights laws. As already noted, forum fees have 
been as high as $42,600, $42,900, $49,000, and even $82,000.. My review of these 
awards demonstrated that many cases have hearings stretching over months, with 
lengthy breaks between the sessions. This sort of scheduling makes it very difficult 
• to .present evidence coherently and for the arbitrators to keep the facts of a particu- 
lar case in mind. 
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In building our record in Duffield, we also discovered that the NASD requires a 
special review by its staff of any award of attorneys' fees or punitive damages before 
such an award Is issued, since in the NASD forum attorneys'  fees br punitive dam- 
ages are considered "extraordinary awards." This review is not provided for in any 
'published rules of the exchange. The purported reason for the review is to assure 
• that  the award of these damages Or fees has a legal basis. It is telling, however, 
that  no such review is conducted for any other issue--including situations in which 
claims are disraissedin their entirety Without any explanation at all. 

• Over the past several years, the NASD, at the industrfs  insistence, has discussed 
proposals to cap punitive damages in their arbitration forum, even though every 
judl"cial opinion on the subject confirms that this is notpermissible: The first rec- 
ommendation to that  effect was made by their Lawyers Advisory Comndttee. A simi- 
lar recommendation was then formally made by Me Ruder Committee. After being 
soundly rejected by the Securities Industry Conference on Arbitration and even by 
the New York Stock Exchange itself, which deemed such an intrusion into substan- 
tive rights completely inappropriate for a theoretically neutral provider, the NASD 
Board of.Governors went ahead and unilaterally approved a proposed rule change 
which has been subraitted to the SEC. This rule change would Cap punitive damages 
a t  $750,000 or two tinies special damages in customer cases, whichever is less,, and 
the staff is considering a similar proposal for employment cases..These efforts have 
created a culture wi th in  the securities industry and its arbitration systems in which 
punitive damages are discouraged and, in fact, rarely awarded. 
' Most significantly, the securities industry fora stand alone in their refusal to en- 
dorse, use, or conform to the Due Process Protocol for the Arbitration of Statutory 
Disputes. This means there is significantly less discovery, reasoned awards are not 
provided, and complicated legal issues are resolved by unqualified, industry affili- 
ated arbitrators who have no legal training and are told they are not required to 
follow the laws passed by Con gressor  the decisions of the U.S. Supreme Court. 

Even when plaintiffs prevml on discrimination Claims in t h e  securities industry 
system, it is evident that  Federal discrimination laws are not being properly en- 
forced and Title VII claimants rarely receive their full statutory remedies. I am not 
aware of any discrimination case in which remedial relief has been ordered to im- 
prove hostile or discriminatory working environments. . ' 

A further impediment to securities industry employees is the fact t h a t  the exist- 
e n c e  of compulsory arbitration before securities industry arbitrators makes i t m o r e  
difficult.for a plaintiff to obtain legal help in pursuinghis  or her claims due t o t h e ,  e 
accurate perception of unfair results, fewer awards, and lower damages resulting 
from such arbitrations. Based on my own extensive experience and on my conversa- 
tions with plaintiff attorneys from across the country, I believe that  ~ e  requirement 
that  a claim be arbitrated in the securities industry forum deters plaintiff counsel 

• from accepting cases that  they might otherwise take on. It is thus more difficult.for 
securities industry employees to find attorneys willing to represent t b e m i n  that  
forum. Those who are successful in obtaining counsel have to be  advised that, even 
if they prevail, there is no assurance that  they will recover forum fees or attorneys" 
fees, even if such recovery is provided by statute. I am aware of far too many cases 
'where women were advised to abandon apparently valid and substantiated discrimi- 
nation and harassment  claims if  tbe 0nly forum available to them was the securities 
industry arbitration forum. 

Finally, and of ult imate importance, is the fact that a justice system must  not 
only be fair in fact, but  must also be perceived to be fair, if it is to fulfill its purpose. 
That perception does not exist any longer with regard to the industry-contrelled se- 
curi t ies  arbitl:ation system. It is my experience that the securities industry arbitra- 
tion forum is correctly perceived by both management and employee counsel 'as a 
more favorable forum for employers than the Federal courts. I have, in fact, partici- 
pated in numerous presentations at the American Bar Association .and other meet- 
rags where that exact statement was made. On more than one occasion I have had 
defense counsel in a securities industry case say to me, 'To'hat's this case worth, it's 
going to arbitration? . . . . . .  , 

It is now unfortunately well established that, due to the continued domination 
and overreaching by the industry in the operation of the system and the repeated 
promulgation of rule changes intended to deprive employees and customers of sub- 
stantive statutory rights, the securities systems have lost the "perceptionof fair- 
ness," not only in the eyes of the ADR community, but of thepublic, the media, and, 
increasingly, the courts as well, as evidenced by the recent Second Circuit opinion 
in HaUigan vs. Kidder Peabody, in which the court vacated an~arbitration decision 
because the arbitrators had dismissed a compelling age discrimination case with no 
• explanation whatsoever. Even the Second Circuit,. which has .been histo6dally, sup- 
pertive of arbitration, is now telling the industry, "Enough is enough.." .~ . 
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Conclusion 
The bottom line is that, no matter what you think of arbitration, in 1998 there 

is no longer any justification for allowing the securities industry to control its own 
mandatory forum. This affront to law and basic principles of justice has gone on far 
too lon~, despite repeated demands by the EEOC, civil rights organizations, and the 
professional neutral community for reform. It is necessary that Congress perform 
its oversight function and protect the legal and constitutional rights of securities in- 
dustry employees an, d the investing public. 

When the Nation s leading academics and arbitrators summon the moral courage 
to publicly proclaim that the securities system is unfair, and take the extraordinary 
step of opposing the securities arbitration system in court in order to preserve' the 
credibility of '.'fair" arbitration, their message cannot be ignored. ' When The Wall 
Street Journal, The New York Times, USA Today, "20-20,". and other major national 
news sources feature prominent exposes on the abuses of mandatory'arbitration, 
and the securities arbitration system in particular, then all fair-minded people must 
take note. For in the end, ensuring the integrity of the laws passed by Congress 
and assuring the public of the integrity of our Nation s markets must be your goal. 
The investing public will be right in asking: "If we can't trust the industry to oper- 
ate a justice system without taking unfair advantage, how can we trust them with 
our money?" 

Thank you foryour consideration. I would be pleased to.meet with members of 
your staff if you desire more information and documentation regarding the matters 
I have addressed. 

" PREPARED STATEMENT OF LINDA D. FIENBERG 
EXECUTIVE VICE PRESIDENT, DISPUTE RESOLUTION AND CHIEF HEARING OFFICER 

NASD REGULATION 
JULY 31, 1998 

Summary 
NASD Regulation operates the largest dispute resolution forum in the United 

• States for securities market participants. NASD Regulation handles 90 percent of 
all securities arbitration claims filed with the self-regulatory organizations (SRO's) 
annually. In 1997, 6,000 arbitration claims were filed with NASD Regulation, most 
of them involving investor disputes; only 20 percent (about 1,200 claims) involved 
intra-industry disputes (member-member or employee-member) and, of these only 
139--about 2.3 percent of all claims--alleged employment discrimination.. 

For many years, the SRO's have required registeredpersons (individuals working 
for a broker-dealer and engaged in the securities business) to arbitrate employment 
disputes. The registered persons sign a uniform registration Form U-4 used by all 
SRO's and State securities regulators, agreeing to arbitrate all disputes between the 
employee and a customer, firm, or other registered person. 

Judicial Rulings. In 1991, the Suprelne Court held in the Gilmer case that claims 
of age discrimination were subject to mandatory arbitration under SRO rules where 
the employee had signed a Form U-4. Gilmer has since been expanded by Federal 
courts in most circuits to cover other claims of discrimination under various Federal 
and State statutes. 

Arbitration Policy Task-Force, In September 19941 the NASD formed a task force 
to study NASD arbitration policy, chaired by former SEC Chairman David S. Ruder. 
The 1996 Task Force Report focused on investor arbitration, but found that employ- 
ment arbitration offers the same advantages of speed and reduced costs, that statu- 
tory discrimination claims are usually interwoven with industry specific issues, and 
that arbitration is fully capable of protecting the public rights expressed in the anti- 
discrimination statutes. It recommended that employment disputes remain eligible 
for arbitration, but suggested that the NASD continue to monitor this evolving area. 

Advisory Committee on Employment Discrimination Claims. NASD Regulation es- 
tablished an advlsory committee in May 1997 to consider the issues relatmT g to man- 
datory arbitration of employment discrimination claims. After considering the views 
presented to it during a 2-day meeting, and in light of the public perception that 
civil rights claims may present important legal issues better dealt with in a judicial 
setting, the NASD Board determined in August 1997 to remove the mandatory arbi- 
tration requirement from NASD's rules. 

NASD Rule. The SEC approved the NASD's rule proposal to eliminate mandatory 
arbitration of statutory employment discrimination claims under NASD rules on 
June 22, 1998, effective January 1, 1999. 
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Working Group on Employment Discrimination Claims. NASD Regulation has con- 
vened a working group to consider procedural enhancements for the arbitration of 
discrimination claims. It is considering: panel composition for discrimination cases, 
a special roster of employment arbitrators, model arbitration disclosures for employ- 
ees, the application of new investor arbitration rules to employment arbitration, and 
a requirement that  firm arbitration agreements select a forum that meets certain 
procedural standards. 

Introduction 
I am Linda D. Fienberg, Executive Vice President for Dispute Resolution and 

Chief Hearing Officer of NASD Regulation. I thank the Committee for this op.por- 
tunity to testify on the role of the NASD in the resolution of discrimination clmms 
by employees of the securities industry. 

The NASD, working with other regulators, with the industry, and employee repre- 
sentatives, has.been active in addressing concerns about the mandatory arbitration 
of employment discrimination claims in the securities industry, and welcomes this 
opportunity to report to the Committee on its efforts. 

The NASD ' 
Let me first briefly, outline the role of the NASD in the regulation and operation 

of our securities markets. Established under authority granted by the 1938 Maloney 
Act Amendments to the Securities Exchange Act of 1934, the NASD is the largest 
self-regulatory organization, or SRO, for the securities industry in the world. Al- 
though not funded by taxpayer dollars, the activities of all SRO s are subject to Fed- 
eral oversight by the Securities and Exchange Commission. Every broker-dealer in 
the United States that conducts a securities business with the public is required by 
law to be a member of the NASD. The NASD's membership comprises more than 
5,500 securities firms that  operate in excess of 67,000 branch offices and employ 
more than half  a million registered securities professionals. 

The NASD is the parent company of The Nasdaq Stock Market, Inc. and NASD 
Regulation, Inc. These wholly-owned subsidiaries operate underdelegated authority 
from the parent, which retains overall responsibility for ensuring that the organiza- 

• tion's statutory and self-regulatory functions and obligations are fulfilled.' . 
The NASD is governed by a 27-member Board of Governors, a m~jority of whom 

are not affiliated with the securities .industry. Board members are selected from 
leaders of industry, academia, and the. public. Among many other responsibilities, 
the Board, through a series of standing and select committees, monitors trends in 
the industry and promulgates rules, guidelines, and policies to protect investors and 
ensure market integrity. 

NASD Regulation is responsible for the regulation of the securities activities of 
broker-dealers and for the surveillance, oversight, and enforcement of trading rules 
of The Nasdaq Stock Market. It  also operates the largest dispute resolution forum 
in the United States for participants in the securities markets. NASD Regulation 
.carries out all of its examination, disciplinary, and other regulatory responsibilities 
through its Washington, D.C. headquarters and 13 district offices located in major 
cities throughout the country. Through close cooperation with Federal and State au- 
thorities and other self-regulators, overlap and duplication are minimized, freeing 
governmental resources to focus on other areas of securities regulation. 

NASD Regulation Dispute  Resolut ion Program 
NASD Regulation offers a dispute resolution program, governed by the NASD's 

Code of Arbitration Procedure, as  a service to all investors, firms, and registered 
persons. NASD Regulation's program includes two nonjudicial methods of resolving 
disputes: 'arbitration and mediation. 

Arbitration i s ' a  nonjudicial dispute resolution mechanism that  determines liabil- 
ity and damages. In arbitration, an impartial person or panel heal"s all 'sides of the 
issues as presented by the parties; studies the evidence, and then decides how the 
matter  should be resolved. Arbitration is final and binding, subject to review by a 
court only on a very limited basis. 

Mediation is an informal, voluntary approach in which a mediator facilitates the 
negotiations between adverse parties, helping them to find their own mutually ac- 
ceptable resolution. ' " . 

Generally, nonjudicial dispute resolution methods (called alternative dispute reso- 
lution or ADR) such as arbitration and mediation are faster and less expensive than 
State or Federal, court, litigation. They 'also are less formal than court proceedings. 
NASD Regulation arbitrators and mediators are carefully selected "from a broad 
cross-section of people; they are not employees of the NASD but, rather, serve as 
neutrals for an honorarium. In all NASD arbitration cases involving a customer and 

60-002 99 - 4 
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in all employment discrimination cases, the arbitration panel hearing the claim 
must have a majority of public (that is, nonindustry) members on the panel. 

NASD Regulation operates the largest dispute resolution forum in the United 
States for participants in the securities markets. NASD Regulation now handles 
approximately 90 percent of all securities arbitration claims filed with the SRO's an- 
nually. In 1997, 6,000 arbitration claims were filed with NASD Regulation, most of 
them involving investor disputes. Only about 20 percent (or 1,200) of the claims in- 
volved intra-industry disputes and, of those, only 139--1ees than 3 percent of our 
total claims--alleged employment discrimination. 

Securi t ies  Industry  Employment  Arbitration 
Now, I would like to describe briefly the background of employment arbitration 

in the securities industry. For many years, the securities industry SRO's, such as 
the stock exchanges and the NASD, have required registered representatives and 
principals to arbitrate employment disputes. This requirement is imposed when reg- 
istered persons (individuals working for a broker-dealer and engaged in the securi- 
ties business) sign a uniform registration form known as the Form U-4; this regu- 
latery form is used by all SRO's and State securities regulators. Administrative and 
clerical employees who work for a broker-dealer are not required to register and 
thus do not sign a Form U-4. By signing the Form U-4, each registered person 
agrees to arbitrate, according to the rules of the organizations with which the em- 
ployee is to be registered, all disputes that may arise between the employee and a 
customer, member firm, or other registered person. 

Judicial Rulings 
In 1991, the Suprem e Court held in the Gilmer case i that claims of age discrimi- 

nation were subject to mandatory arbitration under the New York Stock Exchange's 
(NYSE) arbitration rules where the employee had signed a Form U-4. 

Soon after the Gilmer decision was announced, a court in California noted some 
differences between the arbitration rule language of the NYSE and the NASD. It 
determined that the NASD's rule, which required arbitration of disputes "arising 
out of or in connection with the business of, any member," was meant to encompass 
only disputes over business transactions and was not specific enough to require reg- 
istered'persons to arbitrate employment disputes. 2 

In the wake of the California case, the NASD added to its Code of Arbitration Pro- 
cedure specific language mirroring the NYSE language and clarified that employ- 
ment disputes were meant to be covered by the Form U-4 arbitration agreement. 
The new language covered all disputes "arising out of the employment or termi- 
nation of employment of associated persons." In its ru le  filing with the Securities 
and Exchange Commission, the NASD described the types of employment disputes 
that might be included in the requirement, such as those arising under Title VII 
of the Civil Rights Act of 1964, the Age Discrimination in Employment Act, and 
other similar equal employment opportunity statutes. The SEC approved the rule 
change as being consistent with the Securities Exchange Act of 1934, and the rule 
has been in effect since October 1, 1993. • " 
The holding in the Supreme Court's 1991 Gilmer case has since been applied to 

cases arising under NASD's rules and has been expanded by Federal courts in most 
circuits in securities and nonsecurities cases to encompass claims of discrimination 
under various Federal and State statutes. 3 
However, the Ninth Circuit ro~ently' held in its'May 8 Duffield decision 4 that, fol- 

lowing the United States Civil Rights Act of 1991, employers may not, as a condition 
of employment ~, compel individuals to waive their right to a judicial forum in cases 
alleging employment discrimination. The Ninth Circuit is the only U.S. Court of Ap- 
peals to reach this conclusion. A month after the Duffield decision was issued, the 
Third Circuit i n its Seus decision disagreed with the Ninth Circuit's interpretation 

z Gilmer v. Interstate~Johnson Lane Corp., 500 U.S. 20 (1991). 
SHiggins v. Superior Court of Los Angeles Count~, No. B057028 (Cal. App. Oct. 8, 1991), re- 

view denied and decision ordered not officially published, 1 Cal. Rptr. 2d 57 (1992). 
s Sce, e.g., Cole v. Burns International Securzty Services, 105 F.3d 1465 (D.C. Cir. 1997); Seus 

v. John Nuveen & Co., Inc., 1998 U.S. App. LEXIS 11907, 1998 WL 294020 (3d. Cir. June 8, 
1998); Austin v. Owens-Brockway Glass Container, Inc.~ 78 F.3d 875 (4th Cir. 1998); Alfofd v. 
Dean Witter Reynolds, Inc., 939 F.2d 229 (5th Cir. 1991); Willis v. Dean Wirier Reynolds, Ins., 
948 F.2d 305 (6th Cir. 1991); Metz v. Merrill Lynch, Pierce, Fenner & Smi'th, Inc., 39 F.3d 1482 
(10th Cir. 1994); Bender v. A.G. Edwards & Sons, Inc., 971 F.2d 698 (11th Cir. 1992). 
4Duffield v. Robertson Stephens & Co., No. 97-15698, 1998 U.S. App. LEXIS 9284 (gth Cir. 

May 8, 1998). 



J 8 7  

of the 1991 amendments and sided with the majority of circuits in holding that the 
Form U-4 arbitration agreement is enforceable as to Title VII claims, s 

Arbitration Policy Task Force 
In September 1994, the NASD formed the Arbitration Policy Task Force to study 

NASD arbitration policy generally and to suggest reforms. The Task Force, chaired 
by former SEC Chairman David S. Ruder, delivered its report to the NASD Board 
of Governors in January  1996. s Although the Task Force focused on investor arbi- 
tration, i t  found that  employment arbitration offers the advantages of speed and 
cost that  are associated w~th customer arbitration, and that statutory discrimination 
claims are usually interwoven with industry specific issues. The Task Force also be- 
lieved that  arbitration's equitable approach to dispute resolution is fully capable of 
protecting the important public rights expressed in the antidiscrimination statutes. 
The Task Force report recommended that employment-related disputes, including 
statutory discrimination claims, remain eligible for arbitration with a number of en- 
hancements to the arbitration process, many of which were recommended elsewhere 
in the report. 

While the number'  of employment discrimination claims filed with the NASD has 
grown over the past 5 years, i t  still represents a very small fraction of overall claims: 

NASD Employment Discrimination Claims 1993-97 

1993 1994 1995 1996 1997 

Employment discrimination claims 40  48 65 109 139 

Percent of total NASD arbitration claims .7% .9% 1.1% 1.9% 2.3% 

Nevertheless, there are many groups and individuals who believe that statutory 
discrimination claims should not be subject to mandatory predispute arbitration 
agreements. 

Advisory Committee on Employment Discrimination Claims 
Responding to continuing interest in the issue of employment arbitration by the 

news media, the Equal Employment Opportunity' Commission, employee organiza- 
tions, and the .new NASD and NASD Regulation leadership, we assembled a six- 
member Advisory Committee on Employment Discrimination Claims in May 1997. 
The Advisory Committee was established to assist NASD Regulation in considering 
suggested enhancements to the employment arbitration process. It was made up of 
two members appointed from the NASD Regulation Board (one an industry member 
representing a member firm and one a public member who was a former State secu- 
rities commissioner) and four other members of the public with distinguished back- 
grounds in business or.academia. • 

The Advisory Committee held a 2-day meeting in Washington and heard from 
representatives of civil rights organizations, the Equal Employment Opportunity 
Commission, general  counsels of member firms, lawyers who represent employees, 
employee organizations, lawyers who represent firms, and arbitration experts. The 
Committee then met with NASD's senior management to discuss the major issues. 

After considering all of the views presented, and in-light of the public perception 
that.civil rights claims may present important legal issues better dealt with in a 
judicial setting, the NASD and NASD Regulation Boards made the determination 
in August 1997 to.~ remove the mandatory arbitration requirement from NASD's 
rules. In particular, the Boards approved the following proposals to: 

• Amend NASD rules to remove from the mandatory arbitration requirement all 
employment discrimination and sexual harassment claims under Federal, State, 
or local statutes. 

: Keep all other types of employment disputes in arbitration. 
Require that any firm arbitration agreements select an arbitration forum meet- 

~ ing certain procedural standards to be recommended by a newly formed Work- 
ing Group, subject to approval by the NASD Board and the SEC. 

• Provide for better disclosure of rights and arbitration features to all registered 
persons. 

U.S. LEXIS 11907 (June 8, 1998). S Seus v. John Nuveen & Co., Inc., 1998 App. 
e I served as a member of the Task Force and as it s reporter. In that capacity, I was the prin- 

cipal author of the report. 
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• Work with other securities regulators (SRO's, the SEC, and the North American 
Securities Administrators Association) so that  Form U-4:  
~ Informs applicants they must arbitrate all disputes with customers and all 

nondiscrimination employment disputes, and 
Compares the features of arbitratio n with court proceedings. 

NASD Rule 
The rule proposal to eliminate mandatory employment discrimination arbitration 

under NASD rules was submitted to the SEC on October 17, 1997, and published 
in the Federal Register on December 17, 1997. The rule proposal was approved by 
the SEC on June  22, 1998. 

The NASD originally requested that the rule become effective 1 year from SEC 
approval to allow firms and employees to prepare for the rule s implementation. 
However, in light of comments received in response to the SEC's publication of the 
rule proposal, and in consultation with the SEC staff, the NASD amended its pro- 
posal in April to set the effectiveness of the rule for January  1, 1999. The rule will 
apply to all claims filed on or  after that date without regard~to either the date of 
the alleged discrimination or the date the employee signed the Form U-4.  

Working Group on Employment Discrimination Claims 
NASD Regulation has convened a Working Group on Employment Discrimination 

Claims to consider procedural enhancements to the arbitration process. This 10- 
member group includes representatives from securities fnuns, lawyers who represent 
employees, neutrals (arbitrators and mediators), and the NYSE. In particular, the 
group has been considering various aspects of a due process protocol that  several 
dispute resolution organizations have adopted. 

This Working Group has met numerous times and will make general suggestions 
to the NASD staff, which will in turn present recommendations to the NASD Board 
this fall. The enhancements being considered by the Working Group include recom- 
mendations on: 

• Panel composition for employment discrimination cases; 
• Selection of arbitrators for a specialized employment roster; 
• Model disclosures for employees about arbitration and the effect of signing arbi- 

tration agreements; 
• Guidelines about how new investor arbitration rules apply to employment arbi- 

tration; and 
• A possible requirement that any arbitration agreements used by firms select, 

as the arbitration forum, either an SRO or another forum that  meets procedural 
standards adopted by the NASD Board. 

Conclusion 
In conclusion, NASD Regulation continues to support its dispute resolution pro- 

gram as an efficient and fair method to resolve employment discrimination disputes. 
We believe we have a responsibility to provide a forum for the resolution of disputes 
for employees who choose arbitration over court or who enter  into private agree- 
ments with their employer to arbitrate those disputes. At the same time, we already 
have taken steps to remove from NASD rules the mandatory arbitration require- 
ment  for employment discrimination claims, and we are moving forward expedi- 
tiously.to enhance further the arbitration forum in ways that  should make. i t  even 
more attractive to employees. _ 
The NASD thanks the Committee for this opportunity to discuss the evolution of 

its dispute resolution program for employment discrimination cases and the issues 
surrounding it. I wouldbe pleased to respond to any questions you may have. 

P R E P A R E D  STATEMENT OF  S T U A R T  J .  KASWELL 
SENIOR VICE PRESIDENT AND GENERAL COUNSEL, ~ SECURITIES INDUSTRY ASSOCIATION 

JULY 31, 1998 

L Introduction and Background 
The Securities industry Association (SIA)1 appreciates the opportunity to testify 

on the role of arbitration in resolving civil rights disputes in the securities industry. 

1 The SIA brings together the shared interests of nearly 800 securities firms, employing more 
than 380,000 individuals to accomplish common goals. SIA members--including broker-dealers, 
investment banks, specialists, and mutual fund companies--are active in all markets and in all 
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We commend Chairman D'Amato and all the Members of t he  Committee for holding 
this hearing on this important issue. 

In a debate marked by stark differences of opinion, there is one fact about which 
there can be no dispute--all forms of discrimination should be eradicated, not only 
in the securities industry, but in society as a whole. This is the very premise of bur 
civil rights laws. SIA and its members wholeheartedly embrace this goal. However, 
we reject the unfounded leap taken by some that Congress should now force all dis- 
putes involving allegations of discrimination into court. As ~ Our testimony will estab- 
lish, the court system is neither the best, nor the only proper, means by which work- 
place discrimination may be effectively redressed. The erroneously drawn conclusion 
that arbitrating employment discrimination disputes in the securities industry will 
somehow erode congressional efforts to eliminate discrimination is not supported by 
the data or by common sense. 

The issue being examined at this hearing is identical to that which was broached 
by one court, when it stated: : . 

[T]here is no disagreement among the 'members of this Court dbout the 
general proposition that  racial, gender, and all other  forms of invidious dis- 
crimination,  are ugly reali t ies that cannot be countenanced and tha t  should 

• be redressable through the widest possible range of remedies (citation Omit- 
ted). However, the issue before us is-not whether discriminatiOn is a social 

"evil that  should be eradicated With 'whatever.tools we have. Rather, the 
issue is whether under existing precedent, theimportant  public policies un- 
derlying [the Civil Rights  Laws] of the Federal CiVil"Rights Act may be 

• deemed to override the "emphatic national policy favoring arbitration [cita- " • 
• tions Omitted], as reflected in the [Federal Arbitration Act]: s 

I I .  S t a t e m e n t  o f  P o s i t i o n  : 
The employees of SIA member ~rrns frequently arbitrate all claims.arising out of 

their employment or termination of employment, including claims arising under the 
Federal antidiscrimination laws. Until only recently, securities industry employees 
agreed to arbitrate their claims by virtue of  registering with a self-regulatory orga- 
nization (SRO).whose rules require arbitration through the execution of a Uniform 
Application for Securities Industry Registration (or Form U-4), or in some,cases, by, 
executing apr iva te  agreement toarbi t ra te  with his or her firm. In June  of this year, 
however, the SEC approved a rule change proposed b y t h e  National Association 0f 
Securities Dealers (NASD), which removed from the NASD's Code of Arbiti'ation the 
requirement that employees must arbitrate statutory claims of employment dis- 
crimination. That rule becomes effective on January 1, 1999 such that, on and after 
that  date, claims may be filed in court for past conduct if they are within the appli- 
cable s t a tu te s  of limitations and meet other statutory requirements and no other 

rASedispute ai, bitration agreements apply. SEC Release No. 34-40109; File No. S R -  
D-97-77.  

• In proposing the rule change, the NASD reiterated its belief that  its arbitration 
system is fair and provides many benefits to employees as well as to securit ies 
firms, and that  the rule change should not in any way indicate a lack of confidence 

;~. in the SRO arbitration system. SEC Release No. 34-40109; File No. S R - N A S D - 9 7 -  
77, pp. 7;12. Moreover, although many urged the SEC and the NASD to invalidate 
even pr iva te  agreements to arbitrate s tatutery discrimination claims, the SEC de- 
c l inedto  do so. Indeed, the NASD has expressly stated that  "such [private] agree- 

"ments would not be  affected by this rule change." NASD Notice ~ Members 98-56, 
July 1998, p. 2. 

• Although a staunch supporter of arbitration, the SIA supported the .change pro- 
posed by the SEC insofar as it purported only to remove the mandatory requirement 
from the NASD's rules. In its January 18, 1998 comment letter to the SEC, SIA 
stated that  i t  supports "the rule in its Current form and commends the [SEC] staff 
on its efforts to balance the competing concerns of arbitration's critics with .those 
who believe in its efficiency, fairness and propriety for resolving all manner of em- 
ployment claims." SIA Comment Letter to  Jonathan Katz, Secretary of the SEC, 
dated January 18, 1998, p. 1. , ' ~ : 

phases'of corporate and public finance. In the United States, SIA members collectively account 
for approximately 90 percent, or $100 billion, of securities firm's revenues. They manage the 
accounts of more than 50 million investors directly and tens of millions of investors indirectly 
through corporate, thriR, and pension plans, and account for $270 billion of revenues in the 
U.S. economy. -. • . . 

2Fletcher v.:Kiddcr, Peabody, 81 N.Y." 2d 623, 636, 601 N.Y.S. ~2d 686, 692 (1993) (arbitrability 
of racial and gender discrimination claims.governed bypresumptionof arbitrability "established 
by the FAA). .~ ' " 
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This hearing today therefore arises at a somewhat unique time. The SEC's adop- 
tion of the rule proposed by the NASD, which will become effective in just a few 
short months, evinces a sharp departure from the system by which virtually all 
claims in the securities industry have been arbitrated. In addition, and as will be 
discussed more fully below, the SRO's have been working hard, with beth the indus- 
try and with those that represent employees, to assure that fairness in this system 
is maximized. To that end, changes have been made and further changes are now 
being studied and, where appropriate, will be made to improve the arbitration sys- 
tem oven further. 

In light of the fluidity of change in this area, it is premature to make any whole- 
sale changes. It has been less than 2 months since the SEC approved the NASITs 
proposed rule change, and by its terms, the rule will not become effective for an- 
other six (6) months (January 1, 1999). 

Although one of the securities industrfs largest members has announced publicly 
that it does not intend to require its employees to arbitrate their employment dis- 
crimination claims by private agreement, the majority of the industrfs firms have 
apparently not yet decided whether or not they will do so. Accordingly, many new 
opportunities will ar i~  for firms and employees to address this issue. Until the in- 
dustry and its employees have had sufficient opportunity to respond to this new and 
significant change, it would be premature for Congress to take further action at this 
juncture, s. 

These developments are occurring at a time when the current court system for 
resolution of employment claims is long, burdensome, and expensive--an unfortu- 
nate reality that benefits neither the employee nor employer. Courts simply cannot 
manage their current caseload, save any influx of cases that further change would 
engender. Moreover, and as discussed below, even without an increase in volume in 
caseload, however, the court system has not been shown, to be a particularly hos- 
pitable environment for discrimination claims. 

Arbitration's ~ vocal detractors have unabashedly assumed--without any meaning- 
ful supportive data--that the judicial system is the best forum for resolving these 
disputes, and therefore, they argue, is the" most effective way to further the goals 
of our civil rights laws. This argument is based in neither fact nor reality insofar 
as stat~tice and the reality of an overburdened and problematic court system dem- 
onstrate quite the contrary. 

In this statement, SIA intends to: 

(i) Review the statutory and judicial bases for arbitration of employment dis- 
crimination disputes; 

• (ii) Explore the safeguards and improvements instituted and being contemplated 
by the various fora that hear securities arbitration cases involving civil rights 
claims; 

(iii) Address why maintenance of the current system of arbitration is vital to fur- 
ther the important policies established by Congress and implemented by the 
U.S. SupremeCourt; and 

(iv) Demonstrate ~ that the arbitration" process is superior and more equitable to 
employees than litigating such claims in court. 

I lL Long Endorsed by Congress and the  Courts ,  Arbi t ra t ion is a Fa i r  and 
Eff ic ient  Means of Resolving Civil Rights  Claims 

A. Congress Has Expressly Endorsed Arbitration of Employment Discriminati°n 
. Claims . ' " 

• Those who oppose arbitration as a forum for resolving civil rights or employment 
discrimination claims assert that arbitration of employment discrimination' disputes 
runs contrary to congressional intent and deprives individuals of substantive statu- 
tory rights. To the contrary, Congress long ago endorsed the resolution of statutory 
claims by arbitration, which included employment discrimination claims. Congress 
enacted the Federal Arbitration Act (FAA)4 in 1925 specifically to encourage the en- 
forcement of arbitration agreements and to make agreements to arbitrate enforce- 
able to the same extent as other contracts. As the U.S. Supreme Court and count- 

sAs this Committee is aware, bills have been introduced in each of the last two Congresses 
that would have barred mandatory arbitration of employment discrimination claims pursuant 
to private agreements. No action was taken on the bills. See, e.g., H.R. 4981, 103d Cong., 2d 
Seee. (1994); S. 2405, 103d Cong., 2d Sees. (1994); S. 366, 104th Cong., let Sess. (1995). 

49 U.S.C. §1, et seq. 
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less courts" have noted, the FAA thus constitutes a "congressional declaration of a 
liberal "Federal policy favoring arbitration agreements." s . 

Arbitration's critics not 'only ignore Congress' longstanding endorsement of arbi- 
tration but also foster a view that  is inconsistent with the national trend to resolve 
disputes through alternative means of dispute resolution. 

More specifically, in 1991, Congress enacted the Civil Rights Act of 1991 (the 
"Act"), s which amended various civil rights laws, by adding a provision endorsing 
arbitration as a fair and effective means of resolving employment discrimination dis- 
putes. Section 118 of the Act provides as follows: 

Where appropriate and to the extent authorized by law, the use of alter- 
native means of dispute resolution, including settlement negotiations, con- 
ciliation, facilitation, mediation, fact-finding, mini trials, and arbitration, is 
encouraged to resolve disputes arising under the Acts or provisions of Fed- 
eral law amended by this title. 7 

Since the passage of the 1991 Civil Rights Act, many courts have recognized that 
Section 118 constitutes a clear congressional endorsement of ~Lrbitratioh, including 
arbitration of employment discrimination claimspursuant"to predispute 'arbitratidn 
agreements, s More fundamentally, t h e  Supreme Court rioted in 1995 tlfat Congress' 

urpose in  enacting the FAA was "to overcome courts ~ refusal to enforce agreements  
arbitrate ?s As a Federal avvellate court recently h e l d  "the FAA not 'only re- 

versed the judicial hostility to the enforcement of arbitration contracts, but also cre- 
" 1 0  ated a rule of contract construction favoring arbitration. 

. B. The Courts Have Approved of Arbitration as an Effective and Fair Means of 
Reso lv ing  E m p l o y m e n t  Discr imina t ion  Claims • : 

Critics also argue tha t  an employee who agrees to arbitrate discrimination claims 
gives up important statutory rights. As the Supreme Court has expressly disavowed 
such rhetoric, so too should this Committee. The Supreme Court held, "[b]y agreeing 
to arbitrate a statutory claim, a party does not forgo the substantive rights afforded 
by the statute; it only submits to their resolution in an arbitral, rather  than a jud i -  
cial forum." u 

In Gilmer,  is the Court upheld the arbitration of an age discrimination claim pur- 
suant to. a Form U - 4  agreement. ARer reiterating Congress' strong endorsement of 
arbitration agreements,  and rejecting criticisms of the arbitration process, the Court 
stated tha t  "[s]uch general ized attacks on arbitration 'res[t] on suspicion of arbitra- 
tion as a method of weakening the protections afforded in the substantive law to 
would-be complaints, and as such, they are 'far out of step with our current strong 
endorsement of t h e F e d e r a l  s tatutes favoring this method of resolving disputes. '"  is 
Notably, the Court considered the arbitration procedures used by the self-regulatory 
organizations in detail and rejected criticisms of them. 14 

On cue from Gilmer  and its endorsemen~ of mandatory arbitration of discrimina- 
tion claims, Is Federal courts have widely upheld the use of mandatory arbitration 

5Moses H. Cone Memorial Hospital v. Mercury Construction Corp., 460 U.S. 1, 24 (1983). 
spub. L. No. 102-166, 105 Stat. 1045 (codified in 42 U.S.C. §2000e, et seq: (1991). 
71d. at § 118. Some critics of arbitration argue that Section 118 should not be construed as 

an endorsement of mandatory arbitratinn agreements. See Duffield v. Robertson Stephens & Co., 
1998 WL 230891 (9th Cir. 1998), appeal pending. We think the more compelling view is that  
which was expressed recently by the Third Circuit Court of Appeals in Seus v. John.Nuveen, 
1998 WL 294020, at *8 (3d Cir. June 8, 1998). Expressly disagreeing with the Duffield Court, 
the Third Circuit held that, -on its face, the text of § 118 evinces ~ a clear congressional intent 
to encourage arbitration of Title VII and ADEA claims, not to preclude arbitratioil.. ~. Nor do 
we believe this straightforward declaration of the full Congress can be interpreted to mean that 
the FAA is impliedly repealed with respect to agreements to" arbitrate Title VII claims which 
were executed as a condition of securing employment." See also Cases cited infra, fn. 8. 

sSee, e.g., Seus v. John Nuveen, 1998 WL 294020, at *8; Austin v~ Owens Brockway Glass 
Container, Inc., 78 F.3d 875, 881 (4th Cir. 1996) (holding that the language of the 1991 Act 
"could not be any'more clear in showing congressional favor toward arbitration" and that agree~ 
ments to arbitrate beth Title VII and Americans with Disabilities Act statutory claims were en- 
forcsable); Mayev.  Smith Barney Inc., 897 F. Supp. 100, 107 (S.D.N.Y. 1995), request for leave 
to appeal dehicd, 903 F. Supp. 570 (S.D.N.Y. 1995) (referring to "seemingly unambiguous con- 
gressional endorsement of arbitration in § 118~). 

SAllied-Brucs Terminix Cos. v. Dobson, 513 U.S. 265, 115 S.'Ct. 834, 838 (1995). 
lOKuehner v. Dickinson & Co., 84 F.3d 319, 320 (9th Cir. 1996). 
sl Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991). 
121d. at 20. 
lSld. at 30 (quoting Rodriguez de Quijns, 490 U.S. at 481). 
S41d. at 30-32. 
lSld. at 26-28. • 
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for a wide range of Federal civil r ights claims. TM Thus, it bears repeat ing tha t  sub- 
s tant ive rights are not waived by vir tue of mandatory  arbitrat ion:  "By agreeing to 
arbi t ra te  a statutory claim, a party does not forgo the  substant ive  r ights  afforded 
by the statute;  it only submits to their  resolution in an  arbitral ,  r a the r  than  a judi- 
cial forum. It  t rades the procedures and opportunity for review of the  courtroom for 
the simplicity, informality, and expedition of arbitrat ion." 17 

IV. Relegating Civil Rights Claims to the A l r e a d y  O v e r b u r d e n e d  
C o u r t  S y s t e m  Will  No t  F u r t h e r  t h e  L a u d a b l e  P u r p o s e s  o f  the 
Civi l  R i g h t s  L a w s  

It  is counterintuitive to argue, on the one hand,  t ha t  the  goals of the civil r ights  
laws are paramount  while, on the other hand,  blindly to insist  t h a t  a system which 
is demonstrably slower and less f a i r / i s  the  best  means to fur ther  those goals. Yet 
this  is precisely the illogical a rgument  fostered by some who oppose arbitration.  
This being said, there is compelling evidence t h a t t h e  Federal  courts are not the 
purveyors of blind j u s t i c e  tha t  plaintiffs'  lawyers and other  critics of arbi t ra t ion 
would have us believe. The court system is far from the flawless, t ime efficient, or 
impart ial  forum tha t  opponents of arbi t ra t ion claim it to' be. 

Indeed, the Federal Judiciary itself recently has  acknowledged that ,  wi th  respect 
to all manner  of discrimination claims~ there  exists perceptible bias in the judicial 
t r ea tmen t  of parties, .witnesses, and counsels throughout  the Federal  court system. 
Report of the Second Circuit Task Force on Gender, Racial, and Ethnic  Fairness  in 
the  Courts, June  1997 (the "Second Circuit Study"). The Second Circuit Study found 
t ha t  judges often express open hostility to employment discrimination claims and 
thei r  litigants. In the study, trial  judges "expressed the i r  belief t ha t  the proliferation 
of small  cases involving individual claimants,  including employment  discrimination 
cases, clog .the Federal courts and divert  the  a t tent ion of judges away from larger, 
more significant civil cases. " i s  Similarly, t r i a l  judges "exhibited impat ience" with 
employment discrimination claims t o t h e  po in twhe re .one  distr ict  court judge is re- 
ported to have unexpectedly awarded summary  judgment  to the defendants  despit e 
the fact t ha t  nei ther  side requested such a ruling, nor had addressed any of the sig- 
nificant issues in the cases other than  jurisdict ional  ones. TM "These prel iminary indi- 
cations in the .. .  study raise a concern that ,  when,  ari employment  discrimination 
case is properly before a Federal court, a judge's  belief tha t  t h e  ma t t e r  is too trivial 
for his or her  a t tent ion may too easily t rans la te  into actual  unfairness  to a l i t igant  
as the case proceeds through the system. "2° 

In this  context of judicial hostility to discrimination claims, a noted Federal  dis- 
trict  court judge held, in disniissing a Title VII claim for racial discrimination: 

This is 'another example where the Nat ions ant idiscr iminat ion laws are 
being misused. Here, a U.S. district  court is asked to involve itself  in a 
minor internal  employee ass ignment  decision . . . .  I t  would be hoped tha t  a t  
some point Congress would review the  law in ' th i s  ar6a and make the nec- 
essary adjustment  to eliminate these meritless,  lottery-type cases. 21 

16See, e.g., Seas v. John Nu'veen, 1998 WL 294020 (3d Cir. June 8, 1998) (Title VII); Patter- 
son v. Tenet Healthcare, Inc., 113 F.3d 832 (8th Cir. 1997) (Title VII);~Cole v. Burns Inter- 
national, 105 F.3d 1465 (D.C. Cii'. 1997) (Title VII); Golenia v. Bob Baker Toyota, 915 F. Supp. 
201 (S.D. Cal. 1996) (Americans with Disabilities Act); Williams v. Katten Muehin & Zavis, 
837 F. Supp. 1430 (N.D, Ill. 1993) (Older Workers' Benefits Protection Act); Byrd v: Shearson/ 
Lehman/American Express, Inc., 926 F.2d 116 (2d Cir.), cert. denied~ 501 U.S..1251 (1991) 
(ERISA); Nghiem v. NEC Elec., Inc., 25 F.3d 1437 (9th Cir. 1994) (Title VII);"Saari v. Smith, 
Barney, Harris Upham & Co., 968 F.2d 877 (9th Cir.), cert. denied, 506 U.S. 986 (1992) (Em- 
ployee Polygraph Protection Act); McNulty v. Prudential-Bnche Sec. Inc., 871 F. Supp. 567. 
(E.D.N.Y. 1994) (Protection of Jurors' Erhployment Act) ~, Great Western Mortgage Corp. v. Pea: 
cock, 110 F.3d 222 (3d Cir.), cert. denied, 118 S. Ct. 299 (1997) (New Jersey Law Against Dis- 
crimination). But see Prudential Ins. Co. of Arm v. Lai, 42 F.3d 1299 (9th Cir. 1994), cert. denied, 
516 U.S. 812 (1995); Duffield v. RobertsonStephens, 1998 WL 230891 (9th Cir. May 8, 1998), 
appeal pending; Rosenberg v. Merrill Lynch, 995 F. Supp. 190 (D. Mass. January 26, 1998), ap- 
pealpending. . ' ". 

1 7  " Gtlmer, 50OU.S. at 26 (quoting Mitsubishi Motors Corp. v. Soler Chrysler.Plymouth, Inc., 
473 U.S. 614, 628 (1985). See also Kuehnsr, 84 F.3d at 316 (holding that NASD arbitration "does 

• not affect [claimant's] substantive'rights .. Y). 
lSAs noted in the Second Circuit Study, from 1970 to 1989, the number of employment dis- 

crimination classes filed in Federal courts increased by a staggering 2,166 percent, as compared 
with the 125 percent increase in the overall civil caseload for that same time period. Id. at 
fn. 82. 

191d. at 90. 
2 O l d  . 

21King v. Georgetown University Hospital, 1998 WL 341556 (D.D.C. June 16, 1998): 
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Thus, while employees and their la~vyers seeking to avoid arbitration contend that 
arbitration is unfair simply because it is not litigation, there is credible evidence 
to suggest .that the crushing discrimination caseload in Federal courts has caused 
judges to look askance at even meritorious discrimination claims, and that this atti- 
tude may result in unfairness in the eventual result. , 

Arbitration, by contrast, seeks to resolve disputes fairly, quickly, and efficiently, 
as recognized by the statistics set forth below as well as in a 1996 study by the Ar- 
bitration Policy Task Force to the Board of Governors of the NASD, which stated 
that "arbitration of employment related disputes offers advantages in terms of speed 
and cost ... [and that] arbitration's essentially equitable approach to dispute resolu- 
tion is fully capable of vindicating the important public rights expressed in anti- 
discrimination statutes." 22 

A~ Arbitration is Swifter and Less Expensive Than Court Litigation 
• ." Employees:alleging workplace discrimination, potentially out of work and lacking 

in funds, would most surely echo the truism that  "justice delayed is justice denied." 
Claims brought in the overburdened court system typicallyare not resolved for sev- 
eral years. Even the staunchest  of critics cannot genuinely contend that  "such delays 
serve the greater good of eradicating workplace discrimination as Congress intended 
with its passage' of the various civil rights statutes. 

The civil trial process for employment claims is long and burdensome. Even those 
employers who prevail after a jury trial sustain immense costs and disruption in 
doing so. Faced with the prospect of huge costs even if they win, many employers 
choose to settle meritless claims rather  than fight them in court. Arbitration, by 
contrast, offers all parties a faster and more efficient means of resolving claims. We 
establish below, with reference to governmental and other unbiased third-party sta~ 
tistics, that: 

(1) Employees prevail more frequently before arbitration panels than before 
juries; 

(2) Discrimination claims brought in arbitration are resolved more quickly than 
court actions,. 

(3) In arbitration, the employees are virtually assured tha t  their  discrimination 
c l a im s  will be heard insofar as prehearing dismissal motions are virtually 
nonexistent. By contrast, in court, such motions are common and very often 
granted; 

(4 )  If arbitration is not an available alternative, employees' claims would be bi- 
• furcated, the cost prohibitions of which may result in the abandonment o f  

otherwise valid claims; and ' ' 
(5) The more informal arbitration procedures favor employees, who generally 

have more limited resources than do their employers. • 

A comparison of the results of discrimination claims brought before the New York 
Stock Exchange (NYSE) and the Natiorial Association of Securities Dealers (NASD), 
with those brought in the U.S. District Court for the Southern District of New York 
(SDNY) demonstrates that the important goal of eradicating discrimination is well 
served by the arbitration process, which results in awards to claimants more often 
• than the court, process. ~ After identifying all claims in which any type of workplace 
discrimination was alleged (including discrimination based on age, race and color, 
sex, natiollal origin, disability, and religion), the SIA staff examined all of the deci- 
sions rendered sin~ February 24, 1992 in arbitrations administered by the NYSE 
(the "NYSE Study') and by the NASD (the ~NASD Study'). SIA staff compared 
these results with the results of all SDNY discrimination claims that culminated in 
a trial verdict since February 24, 1992 (the "SDNY Study'). 24 

22January 1996 Report of the Arbitration Policy Task Force to the Board of Governors of the 
NASD (Ruder Report), at 119. 

23The SDNY was selected because the largest number of employees in the securities industry 
are within the jurisdiction of that Court. Also, data necessary to analyze employment discrimi- 
nation claims was available from the Clerk's office, of the SDNY. 

24The following methods were used to ensure that the list of employment discrimination deci- 
sions rendered by panels in the NYSE, NASD, and in the SDNY during the time period studied 
was complete. For the NYSE, the Securities Arbitration Commentator (SAC)--an independent 
publication--provided us with all employment discrimination decisions• To be as complete as 
possible, we then reviewed every discrimination decision from February 24, 1992 through De- 
cember 31, 1996 on file in the NYSE library at 20 Broad Street in New York, New York. For 
decisions rendered from January 1, 1997 through May 31, 1998, we requested and recdived 
copies from the Director of Arbitration, Robert Clemente, at the NYSE. The NYSE issued a 
total of 65 employment discrimination decisions dining the time pei'iod. With regard to NASD 

Continued 
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Both studies examined cases completed through May 31, 1998. The results are as 
follows: 

L e n g t h  o f  T ime  F r o m  P e r c e n t  o f  C a s e s  W h e r e  
F o r u m  I n c e p t i o n  To Dispos i t ion Employee  P r e v a i l e d  

NYSE 15.6 months 38.46%. 

NASD 17.8 months 32.57% 

SDNY 27.5-months 22.12% 

The NYSE Study shows that  the average length of time between the filing of a 
Statement of claim in a discrimination case a n d  the render ing of an award after 
hearing is 15.6 months. Similarly, the NASD Study reveals that,  on average, dis- 
crimination cases are resolved in that  forum in 17.8 months. 

Conversely, resolution of discrimination claims in the overburdened court system 
is appreciably slower, taking more than 2 years (27.5 months to be precise) to re- 
solve. Such a calculation is in accord with the fact that, in the SDNY, civil cases 
generally.(that.is, those not limited to discrimination cases) proceed from inception 
to trial i n 2 7  months. 2s When the time associated with first exhausting administra- 
tive remedies in the EEOC and then fighting an employer's appeals is considered, 
it is even clearer that  arbitrations affordaggrleved individuals much quicker resolu- 
tions of their claims. 2s In SRO arbitrations, claimants are not required to exhaust  
their  administrative remedies before filing a s ta tement  of claim, and appeals from 
adverse arbitration decisions are rare. 

Nor can it be said that  overcrowded court dockets and increasing case dela~,s are 
soon to be a thing of the past. Court statisticians openly recognize that  the delays 
in court are on the rise due to the increased volume o f  civil cases in general and 
employment cases in particular. The number of new civil cases filed in the Federal 
courts has quadrupled since 1960. 27 Employment discrimination cases commenced 
in the district courts have risen from 10,771 in 1992 to 23,796 in 1997, an increase 
of 121 percent. 2s This surge of new job discrimination claims has led a panel of Fed- 
eral judges to propose that  the EEOC be required to investigate cases much more 
thoroughly before allowing workers to bring lawsuits. 29 

A faster resolution of employment discrimination disputes not only has the obvi- 
ous direct benefit of compensating an aggrieved employee as quickly as possible, but 
has several other tangible benefits as well. Many of the problems associated with 
delay, such as witnesses' inability to recall facts, difficulty of locating witnesses and 
documents, and the at tendant  increases in costs and illogical results  are reduced by 
a more expedient disposition. Delays can  also result  in substantial  disruption, of the 
employer's business and of the employee's ability to. earn a livelihood. These factors 
substantially increase the cost of litigating an employment discrimination claim in 
court, as compared to arbitration. Such a waste of resources, by both employers and 

awards, SAC provided us with all employment discrimination decisions. As a check on the com- 
pleteness of SAC's compilation, we requested that the NASD provide us with all awards in 
which discrimination was alleged, which they did. The NASD issued a total of 132 awards for 
the period February 24, 1992 through May 31, 1998. Finally, with respect to the SDNY aspect 
of the survey, we relied on the Clerk s office of the SDNY to provide us with a computer printout 
of employment discrimination cases which had been tried by a judge or jury through March 
1997. That printout included the necessary data regarding time to judgment and disposition. 
For the period April 1, 1997 through May 31, 1998, we utilized "PACER, a court-based computer 
system, to obtain a list of all cases that had proceeded to judgment whose civil cover sheet cat- 
egorized the action as an employment discrimination matter. For each of the 113 cases on the 
list obtained through PACER that went to trial, we studied either the docket sheets and/or 
other relevant court documents to ascertain the necessary data. 

251995 Federal Court Management Statistics, Administrative Office of the .United States 
Courts, Leonidas Ralph Mechan, Director, p. 48. 

2SAppeals of adverse jury decisions add an additional 11.3 months from the filing of a notice 
of appeal to final disposition. 1996 Judicial Business of the United States Courts, Report of the 
Director Leonidas Ralph Mechan, p. 105. 

27Judges Proposing To Narrow 'Access To Federal Court~ N'YT, 12/5/94, Section A, Page 1, 
Column 3. 

2s 1996 Judicial Business of the United States Courts,.Report of the Director Leonidas Ralph 
Mechan, p. 139; U.S. Government Statistics published at www.uscourts,gov, Table C-2A, as of 
Jul~ 22, 1998. 

2 Judges Proposing To Narrow Access To Federal Court, NYT, 12/5/94, Section A, Page 1, 
Column 3. 
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employees, is to nobody's benefit  and would be substantial ly reduced by continuing 
to permit  less costly and more time efficient arbi trat ions to resolve discrimination 
claims. 

B. Employees Alleging Discrimination Fare Better in Arbitration " 
The arguments  against  arbi t ra t ion of employment discrimination disputes in the  

securities indust ry  are grounded on the mmtaken premise t ha t  the process yields 
unfair results to employees. This is not so. " 

Employees alleging job discrimination benefit substantially when their claims are 
heard in arbitration. Thus, employees alleging discrimination before th e NYSE and 
NASD panels prevail far more frequently than do employees whose discrimination 
claims are heard by juries. As established in the chart, an employee who brings a 
discrimination claim in arbitration before a NYSE panel is almost twice as likely 
to prevail before a panel in that forum than would that same employee before a 
ury. These resultsput to rest the mistaken belief that employees cannot get a fair 
earing before an SRO panel.. Indeed, the fact that employees alleging discrimina- 

tion prevailed in thirty-eight percent (38.46 percent) of the decisions rendered by 
NYSE panels and thirty-two percent (32.57 percent) of the NASD decisions, as com- 
pared with a twenty-two percent (22.12 percent) win rate in the SDNY leaves little 
doubt that critics' concerns about so-called industry-dominated arbitration proceed- 
ings are inaccurate, to say the least. . 

C. Employees Enjoy Numerous Othe'r Benefits in Arbitration 
In addition to these efficiency a n d  fairness benefits,  employees Who utilize arbi- 

• t ra t ion enjoy numerous  other  benefits than  do their  counterparts  in court. In  court 
proceedings, employers are frequently successful in. having discrimination claims 
dismissed on a motion to dismiss or a motion for summary judgment.  Indeed, ac- 
cording to statist ics compiled by the U.S. Bureau of Justice Statistics, during fiscal 
year  1995, Federal  distr ict  courts dismissed 10,904 discrimination cases such t ha t  
only 1,021 discrimination cases actually went to trial, s° In fiscal year  1996, only 6.3 
percent of employment discrimination cases reached trial. 31 Similarly, a s tudy of sex 
and age discn'mination claims found tha t  motions to dismiss were successful forty- 
six percent (46 percent) of the  t ime and summary judgment  motions were successful 
fifty-nine percent  (59 percent) of the time. s2 

Corroborating this  fact is an  analysis of 3.7 million Federal district court cases 
done by the Adminis t ra t ive  Office of the United States  Courts, assembled by the  
Fede ra l  Judicial  Center  and disseminated by the Inter-Universi ty Consortium for 
Political and Social Research via the Internet.  This data showed tha t  of the 2,595 
s ta tutory employment  discrimination cases terminated in 1994 t ha t  were not sett led 
or dismissed on other  grounds, almost 70 percent were decided on pretrial  motions. 
Out of tha t  70 percent,  employers prevailed in nearly 98 percent of those pretr ial  
motions while plaintiffs succeeded in jus t  over 2 percent, s3 

Such is surely not  the  case in arbi t rat ion where employees in all but  the  ra res t  
cases will have the opportunity t o p r e s e n t  thei r  case at  a hearing. As arbi t ra t ion 
practi t ioners will readily acknowledge, preheat ing dismissal rulings are rare. The 
rules of the  NYSE, for instance, do not even provide for motions for summary  judg- 
ment  or dismissal and, in actual practice, preheat ing dismissals are virtually non- 

• existent. The implication of this  fact is tha t  claims which would otherwise have been 
dismissed in court on legal grounds are presented to arbitrators,  allowing the  claim- 
ants  an  opportunity which he or she m a y  otherwise not have h a d - - a n  opportunity 
to persuade the  arbi t ra tors  t ha t  "fairness" dictates tha t  relief should be granted,  
even where the strict legal elements may be lacking. 

Moreover, since discrimination claims are often brought in conjunction with other 
employment claims, such as breach of contract, tort, and wage and hour claims, re- 
moving discrimination claims from arbitration would cause a bifurcation of disputes 
between employers and employees. The resulting bifurcation is wasteful to allpar- 
ties, risks the anomaly of conflictingdecisions arising out of the same facts, and is 
particularly onerous to the party which is less able to bear the burden of parallel 
proceedings--typically, the employee. 

so Letter dated April 15, 1997, from John Scalia, Statistician, Bureau of Justice Statistics. 
s11996 Judicial Business of the United States Courts, Report of the Director Leonidas Ralph 

Mechan, p. 160. . . 
32Employment Discrimination Against Midlife and Older Women, Volume I: How Courts Treat 

Sex and Age Discrimination Cases, a report by the Women's Legal Defense Fund for the Amer- 
ican Association of Retired Persons, 1996, p. 28. 

3SThsodore Eisenberg & Kevin Clermont, Federal District Court Civil Cases (ascertained from 
Web site at address: http://teddy.law.cornsU.edu:8090/questata.htm, visited as of August 19, 
1997). 
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Another benefit of arbi trat ion relates to  the  less s t r ingent  rules regarding the ad- 
missibility of documents at  arbi trat ion hearings.  At the  hearing,  the strict  rules of 
evidence used by courts do not apply. As the U S .  Supreme Court  noted in Gilmer, s4 
this is a distinct advantage for employees, as i t  allows them to put  before the arbi- 
trators all manner  of "evidence" tha t  would not be admissible in court. Similarly, 
the limited availability of hearsay objections and other  technical objections and de- 
vices makes the process more "user-friendly" and therefore readily accessible to em- 
ployees. In short, these reduced formalities of SRO arbi t ra t ion favor the party with 
more l imited resources--typically, the employee. 

V. C r i t i c i s m s  of  t h e  A r b i t r a t i o n  P r o c e s s  a r e  Misplaced 
As established above, there are many benefits of .arbitration. Turning from the 

benefits of arbitrat ion to the unfounded criticisms of the .process itself, the  following 
discussion endeavors to correct some of the more frequently espoused criticisms of 
arbitration. 

Critics frequently claim tha t  the a r b i t r a t o ~  who hear  employment discrimination 
cases are not well trained. This is not true.  The SRO's t ha t  current ly adminis ter  
securities arbitrat ion eases sponsor t ra in ing  programs on employment discrimina- 
tion law for which they actively recruit  participants.  As the  Ruder Report noted, in 
1994 alone, the NASD conducted t ra in ing sessions on employment  arbi t ra t ion t ha t  
were at tended by approximately 700 arbitrators.  3s As one example of the t ra in ing 
tha t  is given, both the NASD and NYSE have part icipated in a t ra in ing  program 
sponsored by the Association of the Bar  of the  City of New York, a neutra l  body 
made up of representatives of employers and employees. Lawyers represent ing both  
employers andemployees  conduct each t ra in ing  session. The result,  in the words of 
an independent  publication tha t  reviewed one of the sessions of t ha t  p rogram,  was 
"commendably objective. ' '3s The NASD prepared professionally ed i tedv ideo tape  of 
the Association of the Bar  t ra in ing program, which it  uses in its t ra in ing  sessions 
throughout the country. Other  t ra ining efforts continue as well, as discussed below. 
The criticism of the supposed lack of training by arbitrators is also logically un- 

sound. Since juries have no training in discrimination law, there is no reason to sup- 
pose that a judge's instructions to a jury concerning the law leave the jury any more 
informed than arbitrators; particularly when arbitrators--unlike juries--frequently 
have received specific training in this area. 

Critics also argue that arbitration is unfair because arbitratolpools are not as 
diverse as jury pools. The SEC, in commenting on a draft of the GAO Report, dis- 
pelled this very notion, stating that "GAO focused its attention on some aspects of 
the general operation of the forums, particularly issues related to the composition 
of the arbitrator pool, and again did not find problems that affected any particular 
cases. "s7 In that same comment, the SEC further noted that there was not "any in- 
dication of bias in the administration of the [discrimination] claims" that the GAO 
reviewed. 

Moreover, criticisms that many of the_arbitrators are older, white males and the 
implication that this demographic profile precludes them from rendering fair deci- 
sions in discrimination actions a re - - i ron ica l ly - -based  on discriminatory and offen- 
sive stereotypes. Indeed, i t  is j u s t  such an  unfounded presumption t ha t  led the Su- 
preme Court to hold t ha t  gender and race based exclusions of potential  jurors  is an  
unconstitutional practice. ~s Moreover, the Supreme Court  repeatedly has  "decline[d] 
to-indulge the presumption tha t  the part ies  and arbi t ra l  body conducting a proceed- 
ing wi l lbe  unable or unwilling to re ta in  competent,  conscientious, and impart ial  ar- 
bitrators. "39 In all  events, such criticisms are misplaced in l ight  of the commendable 
efforts by the  NASD and NYSE to diversify the i r  a rb i t ra tor  pools and to increase 
t h e  ex ten t  of t raining provided to thei r  a rb i t r a to r s - - t r a in ing  which is certainly not 
available to ju~rs.4o This criticism also ignores the  practical reality t h a t  arbi t rat ion 

34500 U.S. at 31. 
3SRuder Report at p. 117. 
36Arbitration Training: Employment Law Seminar, Sec. Arb. Commentator, June 1993, at 8. 
37 Letter from Robert L.D. Colby, Deputy Director, Securities and Exchange Commission, to 

Linda G. Morra, Director, Education and Employment Issues, U.S. General Accounting Office 
(Dec. 30, 1993) (Appendix XII to 1994 GAO Report) (emphasis added). 

3SSee, e.g., Batson v. Kentucky, 476 U.S. 79 (1986) (potential jurors not subject to 15eremp * 
tory challenges on account of race based on the assumption that a potential juror of a particular 
race cannot impartially consider merits of case is invalid and unconstitutional); Edrnonson v. 
Leesville Concrete Co., 500 U.S. 614 (1991) ("Batson" rule extended to private civil cases such 
that the exercise of peremptory challenges to exclude potential jurors based on race deemed 
unconstitutional); J.E.B.v. Alabama, 511 U.S. 127 (1994) (gender-based exclusion from jury is 
unconstitutional). 

39Gilmer, 500 U.S. at 30; Mitsubishi Motor Corp., 473 U.S. at 634. 
4°Arbitration Training: Employment Law Seminar, Sec. Arb. Commentator, June 1993, at 8. 
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panels ordinarily include a lawyer and an experiencel business person, beth of 
whom typically have a reasonable understanding of what the antidiscrimination 
laws require in terms of conduct and behavior. 

The "older white male" stereotype is also factually unfounded. In a.survey that 
was done relative exclusively to gender discrimination claims, the SIA analyzed 
every NYSE arbitration decision from January 1992 through September 1997 where 
a woman claimed discrimination. In 86 percent of those cases, the arbitration panels 
included a female arbitrator, as shown on the following chart. The NYSE has made 
concerted efforts to expand arbitration panels to include female arbitrators and, 
judging by the numbers, these efforts have succeeded. 

I D a t e  o f  
D e c i s i o n  T o t a l  

1992-1997 22 

N u m b e r  of  
A w a r d s  to 
C l a i m a n t s  

12 

P e r c e n t a g e  of  
A w a r d s  i n  

F a v o r  of  
• C l a i m a n t s  

P e r c e n t a g e  o f  P a n e l s  
I n c l u d i n g  F e m a l e  
• Arbitratorb 

54% 86% 

This same analysis of NYSE a~bitrati0ns evidehces a strong track record of suc- 
cess by women in that forum. During the past 5 years, women" asserting discrimina- 
tion claims in NYSE arbitrations received an award in 54 percent of the cases that 
went to a hearing. This success rate is especially significant considering that, as 
previously noted, unlike claims litigated in court, claims heard in arbitration are 
rarely dismissed on motions prior to a hearing. " • ' 

It also simply is not true that industry employees dominate arbitration hearings, 
as some critics assert. NASD and NYSE rules require that two of the three arbitra- 
tors assigned to hear each employment case must come from outside the securities 
industry. The one arbitrator who is from the industry cannot be associated,with the 
firm involved in the case, and, like all arbitrators, must abide by rules requiring 
him or her to disclose ~'any circumstances which might •preclude such arbitrator 
from rendering an objective and impartial determination. "41 The fact that one im- 
partial arbitrator is knowledgeable about how the securities industry works there- 
fore serves to benefit all parties. Furthermore, each party has the unlimited right 
to challenge the selection of any arbitrator for cause, as well as the right to make 
one "peremptory" challenge, i.e., to remove an arbitrator without having to offer a 
reason. 

Critics also claim that the public nature of a court.preceeding acts as a.deterrent 
to discriminatory practices. This criticism is outdated in that arbitration awards are 
publicly available and are, in fact, often publicized. A finding of discrimination re- 
mains a deterrent to future discrimination, regardless of whether the proceeding 
itself is open to the public. Furthermore, the relatively private nature of the arbi- 
tration process may actually encourage employees to pursue their discrimination 
claims in arbitration rather than endure the public nature of a plenary trial. - 

The arbitration process also gives employees an extensive opportunity to collect 
evidence. Employees are given broad leeway to demand and receive all manner of 
pertinent documents and information from employers prior to the hearing, often 
without the sort of limitations to which they would be subject in court cases. 

Also misplaced is the suggestion that court is preferable to arbitration for employ- 
ees because some jury awards are larger than arbitration awards. Moreover, even 
when jury verdicts are aberrationaUy high, they are frequently reduced or nullified 
by the court or on appeal, as confirmed in a recent study performed by the National  
Law Journal.  This s tudy examined employment discrimination verdicts of $1 million 
or more which were rendered during 1996 and 1997, and found tha t  damages were 
fully reversed in about  80 percent of the 35 cases t ha t  had gone through post-trial 
motions. 42. Notably, this  same study reinforced •the pervasive judicial hostility to em~ 
ployment cases; part icularly by Federal judges, as discussed above. One of the  rea-. 
sons cited in the s tudy for these frequent, and sometimes automatic, reductions or 
reversals is Title v I r s  $300,000 cap for punit ive and emotional distress damages. 
In short, the  suggestion t ha t  the interests  of a small  minority~of employees who may 
win subs tant ia l  ju ry  verdicts should dominate over the interests  of the vas t  majori ty 

41See, e.g., NYSE Arbitration Rules, Rdle 610(a); NASD Code of Arbitration Procedure, 
§ 10312(a). 

42Judges Slash Worker Awards, National Law Journal, April 20, 1998, p. 1. 
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of employees, who benefit from having a quicker, fairer, and more efficient mecha- 
nism for resolving employment discrimination claims, should be rejected. 4s 

VI. The  Secu r i t i e s  I n d u s t r y  Is Work ing  to  F o s t e r  a W o r k p l a c e  E n v i r o n m e n t  
T h a t  P r o m o t e s  To le r ance  and  R e s p e c t  fo r  All  i t s  Employees ,  T h e r e b y  
P r o m o t i n g  the  Very  Goals  of  t h e  Civ i l  R i g h t s  L a w s  

As noted, SIA and its members deplore gender discrimination and intolerance of 
all kinds. Although it is important to punish discriminatory behavior, SIA believes 
that it is at least as important for the securities industry to recruit, hire, promote, 
and retain qualified women and minority employees.. To that  end, the SIA itself has 
established a high-level Diversity Committee to focus members'  attention on these 
issues. SIA is actively working with its membership to increase the ranks of women 
and minorities in the industry and to assure t h a t  all employees enjoy a working en- 
vironment in which they can maximize their  success a n d  advancement. SIA last 
year produced and disseminated a video focusing on t h e  importance of creating di- 
versity within our industry and stressing the commitment of our firms to that  value. 
The video highlights the positive attitudes of senior management in our industry 
about diversity, beth in terms of women and minorities. 

Most importantly, the securities firms themselves are keenly aware of the impor- 
tance of full participation by women and minorities in their industry. To that  end, 
firms have ,taken an energetic and proactive approach to developing programs and 
initiatives designed to recruit, train, develop, and retain women and minorities. The 
securities industry has been aggressively pursuing a proactive agenda to help foster 
positive development, support, and understanding of employment and divermty poli- 
cies amongst its ranks of executives, managers, and, staff. Those diversity efforts 
focus on all aspects of employment, including recruitinent, hiring, development, re- 
tention, and promotion. , 

While it may be beyond the scope of this hearing, we believe it may be helpful 
to provide general information about the many types of initiatives and programs un- 
dertaken by its member firms. Of course, the specific programs and initiatives that  
have been undertaken vary greatly based on the differing needs and resources of 
the firms. Indeed, since the size and business focus of SEA's 800 members do vary 
to such an extreme degree--ranging f rom firms with 50,000 employees operating 
from 550 offices to firms with two employees-- i t  is simply not possible to describe 
the programs in terms that are applicable to all members. 

Recruitment. With an eyetoward recruitment, securities firms have tailored and 
expanded traditional recruitment programs to at tract  more female and minority 
candidates. In the interest of diversity and, specifically, with respect to recruitment, 
some fn-ms have created advertising campaigns targeted at female and minority 
candidates. Others publish career opportunity brochures that  specifically target and 
encourage women and minorities to en ter  careers that  in t h e p a s t  may have been 
considered inhospitable to women and minorities. Securities firms have increased 
their use of women-owned search firms that  focus specifically on placing women in 
the industry, and some firms hold special meetings on college and graduate school 
campuses for women students. Some have formed alliances with minority MBA as- 
sociations at major business-schools in an effort to become acquaintedwith their 
pools of qualified female and minority candidates. As part of some firms' recruiting 
efforts, securities firms have participated in.community outreach programs, interu- 
ships and internal programs designed to provide women and minorities with a head 
start in obtaining permanent employment positious in the securities industry. 
• R.etentwn; With respect to retention efforts, that is, programs designed to assure 
um~ a firm s culture encourages the advancement of women and minorities once at 
a firm, managers are encouraged to.develop all their employees to increase their 
skills and chances for success within the firm. At many firms, diversity programs 
are complemented by mentorship programs to assist new employees and junior pro- 
mssionals in their early career development. 

Environment. Securities firms work very hard to encourage an environment that 
welcomes a diverse workforce. Programs designed to heighten the sensitivity and 
awareness of diversity-related issues in the workplace have become an important 
part. of training at many firms. Securities firms were among the leaders in American 
mdust.w in developing such diversity programs~ These programs include mandatory 
dlverslty and other training seminars to increase sensitlvity to gender and minority- 

h (sWhile plaintiffs' lawyers may benefit from a system which dismisses many cases but which 
mas. ou~ me hope of million-dollar verdicts, plaintiffs themselves benefit more in a system 

which gives them a better chance at having their "day in court" and at obt,l,lng a rational judg- 
ment in their favor. . : 
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related issues in the workplace. At many major firms, such diversi ty programs are 
provided to line and support staff as well. 

Policies and Procedures. The strong written policies prohibiting discrimination 
that exist throughout the industry are also a testament to the indust r fs  focus on 
diversity-related issues: In order to communicate a clear and strong message to em- 
ployees and  management  that  they will not condone a discriminatory work environ- - 
ment, most firms have policies specifically stating thisvalue.  The~firms assure their 
employees-that i f  discriminatoryconduct is found tohave  occurred, prompt and ap- 
propriate remedial action will be.taken. SIAs member firms urge employees who 
believe they have been discriminated against to come forward, make known their 
grievance, and take care to assure their employees that-there will be no retaliatory 
action for lodging a complaint. Employees at .many firms have a variety of paths - 
they may follow to raise concerns and, are free to choose whichever is most com- 
fortable for them. For instance, an employee may have the option of"speaking with 
their immediate supervisor, the next level of management, their human resources 
representative, or the legal department of.. the firm. The existence of established 
policies and procedures to air employment grievances is disseminated in new hire 
packages, by posting it in common work areas, and/or by publication in regular in- 
ternal employee communications. At some member firms, this message is  delivered 
directly bysen io r  management.  • , " - 

Investigating Allegations.. Our firms are committed to investigating all claims:of. 
gender dlscr iminat ionor  harassment and in many firms, written internal flrm~pro- 
cedures require a"prompt and careful investigation once a complaint is received. 
Investigations are customarily led by human resources professionals supported by 
attorneys who are trained in conducting such investigations: Once the investigation 
is completed and if wrongdoing is uncovered, the appropriate disciplinary action is 
taken. Some examples o f  appropriate action include counseling, reduction in com- 
pensation, demotion, and, of course, termination. 

While the securities industry is committed to providing workplaces free of sexual 
harassment and discrimination, even the strongest of commitments cannot guar- 
antee that there will never be any instance of discrimination. Our industry employs 
hundreds of thousands' of men and women and there will invariably be isolated 
problems at a given firm or branch office. Despite the existence of individualized in- 
stances of misconduct, such misconduct is, unfortunately, not unique to our industry 
but is problematic in almost all industries, and even in Government. While we will 
never be able to guarantee that isolated instances will never occur, we can state 
unequivocally that these problems are not systemic or pervasive. Thus, the point is 
not that instances of sexual harassment and other forms of invidious discrimination 
unfortunately exist in all industries and in society generally, but that securities 
firms actively address the issue and, to this end, cultures, work environments, and 
procedures are progressing toward a sea change in the workforce in this country. 

V I I .  W h o l e s a l e . C h a n g e s  to  a Sys tem T h a t  Works  Well a r e  Unneces sa ry ,  . 
P a r t i c u l a r l y  W h e r e  I m p r o v e m e n t s  H a v e  B e e n  I m p l e m e n t e d  and  
F u r t h e r  C h a n g e s  a r e  B e i n g  Examined  

While arbitration provides an attractive and fair alternative to court litigation, 
the securities industry is on record as being ready to work with Congress, the SEC, 
the EEOC, and the SRO's to develop ways in which to improve the process. Rather 
than changing a. system that  has proven to be effective and fair, SIA has advocated 
that  a concerted effort be made to improve certain aspects of the process. SIAlet ter ,  
dated April 25, 1997, to Mary Schapiro, President, NASD Regulation. Virtually all 
of thle - changes endorsed by the industry have been or are being considered by the 
SRO s. These improvements include: (i). increasing the extent and quality of arbitra- 
tor training with respect to applicable employment law; (ii) mandatory and auto- 
matic prehearing exchange of relevant documents; (iii) increasing efforts to form a 
diverse pool of arbitrators from which panels are chosen to encourage demographic 
diversity of panels; and (iv) altering the method of arbitrator selection such as fur- 
nishing parties with an increased number of challenges or utilizing the list method 
of selectmn of arbitrators. 

By way of background as to the changes that have been made and are being made 
to the arbitrationprece,ss, in January 1996, the Ruder Report was issued. That re- 
pert studied the NASD s securities arbitration process and recommended reforms. 
The eight-person task force, chaired by David S. Ruder, former Chairman of the 
SEC, concluded their  investigation by issuing over 75 recommendations for changes 
and improvements to the NASD's dispute resolution forum. Since mid-1996, the 
NASD has been reviewing and implementing those recommendations. According~to 
a report recently issued by NASD Regulation, "the process has involved exposing the 
central recommendations to the constituents who nse-the forum in  an effort to test 



I00 

the viability of the recommendations and to build a consensus for change." NASD 
Regulation Dispute Resolution: Status of Arbitration Policy Task Force Recommen- 
dations, p. 1, April 1998 (NASDR Status Report). 

Among the areas covered in the NASDR Status Report, is arbitrator training. Ac- 
cording to the report, NASD Regulation conducts over 200 arbitrator training pro- 
grams annually m over 40 cities nationwide. NASD Regulation conducts training 
programs for new arbitrators and for more experienced arbitrators who want to 
chair panels. NASD Regulation involves lanO~icsPsr~uC~a~neemrS ~1o thede~aelw°.P~ient and 
delivery of training seminars on special top" p y m  , "scevery, 
or damage calculations. In addition, NASD Regulation trains arbitrators to function 
as co-trainers with a comprehensive Train-The-Trainer course. To supplement the 
individual programs, NASD Regulation publishes The Neutral Corner, a newsletter 
for all arbitrators and mediators. The Neutral Corner provides updates on new rules 
and policies and expert guidance on the dispute resolution processes. 

Another area stressed in the NASDR Status Report which may have an impact 
on the arbitration of civil rights claims is mediation. NASD Regulation has worked 
very hard to develop a voluntary, nonbinding mediation program. In this format~ 
the parties control the dispute resolutionprocess, including case scheduling, neutral 
selection, and the outcome of the case. Investors, brokerage firms, registered rep- 
resentatives, and attorneys are beginning to explore ways to use and benefit from 
the mediation alternative. According to the NASDR Status Report, volume in medi- 
ation has grown steadily since the start of NASD Regulation's program. Since the 
beginning of the mediation program in 1995, over 1,500 cases have closed, with a 
steady 80 percent settlement rate. 

In sum, it would be beth frustrating and ironic if Draconian change were imposed 
when the majority of the recommendations made by the GAO and by the Ruder 
Task Force have yet to be fully implemented by the SRO's, and at a time when 
those changes are supported by the securities industry. The industry has been work- 
ing with the SRO's to craft change that will benefit the system and improve the per- 
ception that it is unfair while at the same time, maintaining the efficiency of the 
process. Until the modifications have been implemented and, perhaps more impor- 
tantly, monitored in terms of their impact on public perception of the system, i t i s  
premature to abandon the process. 

The suggested improvements will help make an excellent arbitration system oven 
more effective. The changes proposed can only enhance Congress' efforts to combat 
employment discrimination and protect the Nation's employees. 
VIIL Conclusion 

In sum, maintAiniag the industrfs ability to privately contract with their employ- 
ees and maintaining arbitration as a viable forum for resolution of these disputes 
is essential to reduce the costs, in terms of beth money and human resources, inci- 
dent to court-based litigation, and to ensure the equitable resolution of discrimina- 
tion claims in the securities industry. The arguments against permitting employees 
to arbitrate discrimination disputes ignore: (1) the confidence placed in the arbitra- 
tion process by the Supreme Court; (2) the documented success of SRO arbitration 
panels in resolving discrimination claims fairly and efficiently; (3) the increasing in- 
ability of the Federal courts to resolve such claims fairly, effectively, and efficiently; 
and (4) the unwieldy bifurcation of claims that will result if plaintiffs are given the 
option of bringing employment discrimination claims in court. 

Arbitration of discrimination disputes in the securities industry has been a suc- 
cees for all parties and.should be permitted to continue since it provides an effective 
forum for vindicating statutory claims and does not diminish the employee'S sub- 
stantive legal rights. 

We appreciate the opportunity to testify on this important issue ancl welcome any 
questions from the Committee. 

PREPARED STATEMENT OF ELTT.ABETH TOLEDO 
VICE PRESIDENT, NATIONAL ORGANIZATION FOR WOMEN 

JULY 31, 1998 
In t roduct ion  

Good morning, and thank you for the opportunity to submit testimony on behalf 
of the National Organization for Women (NOW), the largest group of feminist activ- 
ists in the United States..Since NOW is dedicated to ending discrimination of all 
.kinds, we have .a keen interest in endin~ the mandatory arbitration of employment 
discrimination disputes in the securities industry. 



-Today, you will likely hear  a lot of detailed discussion about the merits'velnon 
of mandatory arbitration, what is required by justice versus what is currently al- 
lowed by law. I believe that. the arguments about the flaws in the current securities 
industry system are Well-known and, in any case, can be better presented by others. 
I want to concentrate on the direction and the consequences of the, debate fol, the 
industry and the Nation. 

A r b i t r a t i o n  O v e r h a u l  is  L o n g  O v e r d u e  , - . 
Thanks to mandatory arbitration, the securities industry is s t i l l  a field dominated 

bywhi te  men. Women and people of color are forced to work in offices where man- 
agers have little fear of---or respect for--civil rights laws because they. know they 
are essentially rimmune. When employees sign the Form U-4,  they sign away their  
rights. As a result; the securities industry is able to bypass the very system estab- 
fished to protect the most basic of rights: the  civil courts. Witliout the deterrent ef- 
fect of the courts, discrimination~ has been allowed to fester--on Wall Street and 
throughout the indust ry--denying women and people of color access to  the most.lu- 
crative positions in the field . . . .  " • : 

After listening to the stories of women who have suffered great injustices in tl~e 
securities industry, NOW's leaders and "members have reached a clear conclusion: 
.Mandatory arbitration effectively guts the civil rights laws and allows the.securi t ies  
industry to lag behind other professional fields in hiring, working, conditio.ns,~and 
promotion of women and people of color. , 

The human coat of this unjust system has been high. The industry-sponsored sys- 
tem of mandatory arbitration has created a hostile work environment for .women 
and people of color. The list of complaints.is endless..One recent case ,in Which NOW 
was involved serves as an all too typicalexample. 

The "Boom Boom. Room"--~a fraternity house style retreat for male brokers only, 
housed in the basement of a Smith Barney branch office in Garden City, New York, 
complete with a toilet hanging from the ceiling and:an oversized trash can used to 

s e r v e  Bloody Marys~was ,  perhaps, the most notorious abuse in-that  firm, but not 
the most egregious. We-need only read the 94-page complaint in the class action suit 
.against Smith Barney to get a snapshot of the living hell women were forced to en- 
dure. The complaints include pregnancy discrimination, dead-end career tracks foz 
women, and,, ox course, sexual harassment. 

Roberts Thomann was a senior sales assistant when she went on an 8-week ma~ 
ternity leave. ThomAnn reports that  only days before her scheduled return to work, 
she was notified that  she would be demoted. According to Thomaan, male emplo~,ees 
who took medical leaves of absence were not demoted. 

Judith Mione, a 40-year veteran in the securities industry who has sucoess~lly 
completed the Series 7 (Registered Representative), Series 63 (Uniform State Securi- 
.ties), and Series 8 (Branch Office Manager) licensing examinations, complains that  
she was repeatedly denied the opportunity to advance into managerial positions at 
Smith Barney--even though men with less ~lualifications and-experience were hired 
to fill such positions. Despite her repeated applications and interviews, Ms'. Mione 
said she was forced to t a k e  a posit ion as ,a  sales assistant. During one  interview, 
Ms. Mione reports she was t o ld tha t  the ideal candidate would be "some guy with 
brass balls"--clearly not Ms.-Mione; 

Lydia" Klein, a Vice President in Smith Barney's main office in NewYork City, 
allegedly was subjected to sexual harassment. According to the complaint she-filed,,. 
male employees in her office sent her a calzone' in the shape of a penis with. ricotta 
cheese spurting out of one end. on another occasion, she received chocolate candy 
in the shape of a penis.She also complainedthat a male supervisor used to look 
at her breasts and. comment, "Ooh, I love them." A male trader also stared at her 
breasts and would ask, "How they hanging?". Ms. Klein stated that men in the office 
often referred to women using-euphemisms for female genitalia too grotesque and 
too offensive to repeat. ~ ." 
-All. of the 23 nb~ned plaintiffsin the Smith Barney case chose the risky course 

of pursuing a costly class action suit over industry-sponsored mandatory arbitration. 
They chose litigatioli even though the odds of class certification were low, .and de- 
spite the likelihood that their class would exclude lower-level staff who are predom- 
inantly women. Why? Perhaps it' is because the majority of arbitrators are white 
men over the age Of 60, many of whom have been emp]oyed in the management 
ranks of securities firms. Maybe they prefer litigation because arbitration is binding 
with no appeals process. Some of the women may seek .justice in the civil courts 
because arbitration panel members are not required to be trained or experienced in 
employment discrimination law..Under industry rules, arbitrators are not even re- 
quiredto uphold.the law. ..- ' 
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Clearly, mandatory arbitration is bad for employees, and it can also cost corpora- 
tions money. Since the only way women and people of color can have their  day in 
court is to form a class and sue, companies--l ike Smith Barney--faco expensive 
class action suits in Federal court. The plaintiffs in the Smith Barney case never 
would have initiated a class action if they could have had access to the courts. Ulti- 
mately, even billion-dollar Wall Street companies will benefit when arbitration is an 
option--not a mandate. 

The National Association of Securities Dealers (NASD) and the U.S.. Securities 
and Exchange Commission (SEC) havecome to realize that mandatory arbitration 
is a bad business practice. Both have opted to remove the requirement that.industry 
employees sign away their civil rights in exchange for a job. The New York Stock 
Exchange (NYSE) is expected to follow suit at its next Board meeting. While the 
change in industry requirements represents a-tremendous step forward, it by no 
means signals an.end to mandatory arbitration. . -...: 

Congres s iona l  Act ion is Neces sa ry  , :' ~' 
Despite'the anticipatedchanges in the Form U-4, most.wbmen: and people of color 

emplo,yed in the securities industry still will not have access to the courts. The 
NASD s and the SEC's rule changes will not make mandatory arbitration on Wall 
Sti'eet go away: Securities firms:---like Smith Barne~y--have internal personnel poli- 
cies that require the arbitration ofemploymerit discrimination complaints. While we 
applaud the action taken by the NASD and the SEC, it will prove to. be little more 
than a hollow gesture to the women and people of color in the industry who still 
are locked out of court and deprived of the right to argue their cases in front of an 
impartial judge and :a jury of peers. 

Congress must take immediate action .to insure that  securities industry employees 
are entitled to the full benefits of the Nation's equal employment opportunity laws. 
It  ~ is in the best interest of the employees, of the firms, and of the Nation to pass 
legislation. " • - • - - 
Your failure to act would send a dangerous signal to employers in the securities 

industry and others. Since 1991, when Congress for the first time gave women and 
people of color a right to trial by jury and damages in employment discrimination 
cases under Title VII of the 1964 Civil Rights Act, a growing number of employers 
are motivated to stay out of court. Increasingly, we see other employers looking with 
envy at the securities industrfs system of mandatory arbitration. Numerous compa- 
nies as different as JCPenneys and Hooters now are trying to impose this unfair 
system on-their employees as they ask, not unreasonably, why it should apply only 
to .the securities firms . . . . .  
Conc lu s ion  

Senators, i t i s  incumbent upon you td reaffirm your commitment to the civil rights 
laws of this country. It is imperative that  you safeguard the rights of a l l  emlSloyees. 
I urge you to right the wrongs suffered by SO man~" women and people of'color by 
ending m~Lndatory arbitration--first  in the securihes indust ry--and ul t imately  in 
everyindustry  throughout the comltry. " • ~ 

Thank you. ' - . . . . . .  • 

PREPARED STATEIt~NT OF ROBERT E. MEADE- ' -: 
SENIOR'VICE PRESIDENT, AMERICAN ARBITRATION ASSOCIATION 

: , - . . JULY 31, 1998. . . ' .  
S n m m a r y  . -, 
-. ORen cited .as a more  effective option than traditional litigation, ADR programs 
calling for the administrative services of the American Arbitration Ass0ciatmn to re- 
solve nonunlon-workplace disputes have been implemented by nearly 400 large cor- 
poratio.ns coveringapproximately 4 mil l ionemployees worldwide. The number  of 
compames adopting employment ADR plans is expected to ~row exp?nentially in the 
coming years. The AAA also conducts training programs m conflict avoidance and 
dispute resolution techniques for human resourcemanagers  and supervisors for 
companies including,Booing, General Electric, and Merrill Lynch. • 

As of July  1998, Merr i l lLynch now includes t h e A A A  as an'optional  forum for 
its employees, making it the first Wall  Street  firm to give, its employees the option 
of resolving disputes through an, independent .agency not affiliated-with.the securi- 
ties industry .  . . . . . .  , . - 
The Association's experience and belief is that any ADR method used in the em- 

ployment context is most effective when the parties knowingly and voluntarily agree 
on the process, and have confidence in the neutrality of the mediator or arbitrator 
and the procedures and institution under which their case is being administered. 
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The AAA's policy on employment ADR is guided by the state of existing law, as 
well as its obligationto act in an impartial manner. In following the law, and in 
the interest of providing an appropriate forum, for the resolution of employment dis- 
putes, the Association administers dispute resolution programs which meet the due 
process standards as outlined in its National Rules for the Resolution of Employ- 
ment Disputes and the Due Process Protocol, developed in cooperation with .repre- 
Sentatives. from the American Bar Association, the American Civil Liberties Union, 
and others. ' ,'" " " ~ ' 

If the Association determines that a dispute resolution program on its face sub- 
stantially and materially deviates from the minimum due process standards of the 
Nationdl Rules for the Resolution of Employment Disputes and the Due Process Pro. 
tocel, the Association will decline to administer cases under that program. 
Int roduct io l i  -' " 

Good morning. My name is Robert Meade. I am a SeniorVice President of the 
American Arbitration Association. The leader inconfiict management since 1926, 
the American Arbitration Association is a not-for-profit, public service<organization 
dedicated to the resolution of disputes through the use of negotiation, mediation, 
arbitration, and other voluntary dispute settlement techniques. In 1997, more than 
78,000 cases were administe~d by the Association in a full range of matters, includ- 
ing 141 securities cases and 1,345 nonunion employment disputes for companies in 
a Wide range of industries. Through 37 offices nationwide, and cooperative agree- 
ments with arbitral institutions in 38 Othei- nations, the AAA provides a forum for 
the hearing of disputes, rules, and procedures, and a roster of impartial exports to 
hear and resolve cases. 
ORen cited as a more effective option than traditional litigation, ADR programs 

calling for the administrative services of the American Arbitration Association to re- 
solve nonunion workplace disputes have been implemented by nearly 400 large cor- 
porations covering approximately 4 million employees worldwide. The number of 
com.panies adopting employment ADR plans is expected to grow exponentially in the 
coming years. 

Within the securities industry, brokerage house employees were historically re- 
quired to resolve disputes through one of the self-regulatory organization (SRO) ar- 
bitration forums. This month, however, Merrill Lynch became the first Wall Street 
firm to give its employees the option of resolving disputes through an independent 
agency not affiliated with the securities industry, through the SRO's, or through ' 
court. In a departure from industry practice, Merrill Lynch has included the AAA 
as an optional forum for its employees. Their program should serve as a model for 
other Wall Street firms. 

In addition, the AAA has commenced a conflict avoidance and dispute resolution. 
training and education program for several hundred supervisors and human re- 
source managers at Merrill Lynch. Conducted under the auspices of the American. 
Arbitration Association's Center for Educational Outreach, ° the goal of the training 
is to educate executives, managers, and human resources staff in mediation and 
arbitration processes to enable them to better communicate their program to em- 
ployees and better facilitate program implementation. In the past several months, 
the AAA has conducted similar training programs for The Booing Company, General 
Electric, and United Parcel Services. 

Since the 1991 U.S. Supreme Court ruling in Gilmer v. Interstate/Johnson Lane, 
the lower Federal courts have generally enforced employer-imposed ADR programs, 
as loiig as the programs are fair. In the Gilmer decision, the Supreme Court refused 
to invalidate Gilmer's agreement with the New York Stock Exchange that he would 
arbitrate disputes with his employer simply because he w~s obliged to sign it in 
order to work as a securities dealer whose trades were executedon the Exchange. 

AAA'a Policy on Employment  ADR 
The AAA's policy on employment ADR is guided by the state of existing law, as 

well as its obligation to act in an impartial manner. In following the law, and in 
the interest of providing an appropriate forum for the resolution of employment dis- 
putes, the Association administers dispute resolution programs which meet the due- 
process standards as outlined in its National Rules for the Resolution of Employ- 
ment Disputes and the nationally-recognized Due Process Protocol for Mediation and 
Arbitration of Statutory Disputes Arising Out of  the Employment Relationship. The 
Due Process Protocol was developed by a task force composed of individuals repre- 
senting management, labor, employment, civil rights organizations, private adminis- 
trative agencies, and Government, including the American Arbitration Association, 
American Bar Association; and American Civil .Liberties Union in May 1995. 
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N o t i f i c a t i o n  
If an employer intends to utilize the dispute resolution services of the Association 

in an employment ADR plan, it shall, at least thirty (30) days prior to the planned 
effective date of the program: 

(1) Notifythe Association of its intention to do so; and 
(2) Provide the Association with a copy of the employment dispute resolution plan 

for review. If an employer does not comply with this requirement, the Associa- 
tion reserves th  e right to decline its administrative services. 

If the Association determines that a dispute resolution program on its face sub- 
stantially and materially deviates from the minimum due process standards of the 
National Rules for the Resolution of Employment Disputes and the Due Process Pro- 
tocol, the Association will decline to administer cases under that program. To date, 
the American Arbitration Association has refused to administer nearly a dozen em- 
ployment programs when the companies, for example, tried to limit remedies or 
shorten the statute of limitations for filing a claim. 

Designing a Fair  and Equitable ADR Program 
Descriptions of the full range of legally available ADR options and a checklist of 

considerations for employers are included in Resolving Employment Disputes--A 
Practical Guide, developed by the Association in order to assist companies and their 
legal counsel in the responsible development of ADR plans. For example, ADR plans 
shall: 

* Give employees clear notice of their right of representation; 
* Allow for the same remedies and relief that would have  been available to the 

parties had the matter been heard in court; 
• Provide time frames that are consistent with applicable statutes of limitation; 

and 
• Provide adequate notice to employees prior to the plan implementation. 

In addition: 

• In-house dispute resolution procedures, such as open door policies, ombuds, peer 
review, and internal mediation are encouraged. 

• An external mediation component to resolve disputes not settled by the internal 
dispute resolution process is recommended. 

• ProgrRm~ which use arbitration as a final step may employ. 
• Predispute, final and binding arbitration; • 
• Predispute, nonbinding arbitration; 
• Postdispute, final and binding arbitration; or 
• Postdispute, nonbinding arbitration. 

The Association's experience and belief is that any ADR method used in the em- 
ployment context is most effective when the parties knowingly and voluntarily agree 
on the process, and have confidence in the neutrality of the mediator or arbitrator 
and the procedures and institution under which their case is being administered. 

Panel  of  Experts  
In addition to the development of the National Rules for the Resolution of Employ- 

ment Disputes and the Due Process Protocol, the American Arbitration Association 
has put together a first-rate, national panel of 600 employment law experts---diverse 
in gender and ethnicity and highly qualified with more than 10-15 years experience 
to resolve these disputes. The arbitrators were all required to attend the AAA's uni- 
form, consistent training programs. Anyone who selects arbitrators on our panel to 
resolve their dispute can have confidence in their fairness, their integrity, and their 
qualifications and experience. 

To review and monitor ongoing developments in the use of arbitration and medi- 
ation to  resolve employment disputes, the American Arbitration Association has a 
National Employment Advisory Council, berne out of the Employment ADR Con- 
clave hosted by the AAA in 1995 in Washington, D.C. 

Finally, the Association has led the way for the responsible development of ADR. 
In 1996, the AAA was named by the Massachusetts Commission Against Discrimi- 
nation to administer its ADR system, and we have helped the Department of Labor 
and the Equal Employment Opportunity Commission in having a dialogue on the 
important emerging issues for employment ADR. 
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" STATEMENT O F  JI.rDITH C. APPELBAUM ' 
SENIOR COUNSEL AND DIRECTOROF LEGAL PROGRAMS 

NATIONAL WOMEN'S LAW CENTER 

JULY 31, 1998 

On behalf of theNat ional  Women's Law Center, a nonprofit organization-that has 
been working for over 25 years to advance and protect the legal rights of women, 
I appreciate the opportunity to express our views on mandatory arbitration of em- 
ployment disputes in the securities industry. We have long supported efforts to end 
the practice of requiring that any employees, including those in the securities indus- 
try, sign away their civil rights by agreeing to submit all employment discrimination 
claims to mandatory arbitration. 

Our Nation's civil rights statutes codify a commitment to fundamental principles 
of equal opportunity and fai/'ness in the workplace, and provide both substantive 
and procedural protections for employees who experience discrimination on the job. 
Requiring that employees forfeit their civil, rights as a condition of employment is 
inconsistent with this statutory framework and the national commitment it reflects. 

Mandatory arbitration is unfair to individual claimants in employment discrimi- 
nation cases in a number of ways. Employees forced to submit tl~eir discrimination 
claims to arbitration lack any guarantee that the substantive protections of Title VII 
and other civil rights statutes will be correctly and consistently applied; they forgo 
the procedural safeguards these laws afford, such as full discovery and application 
of the rules of evidence; they are less likely, on prevailing, to receive the full meas- 
ure of their damages or attorneys' fees; they lose the opportunity for a full airing 
of their disputes; they are deprived of judicml review of the merits of their claims 
except in the most extreme cases of legal error; and they often pay forum fees many 
times greater than court filing costs--indeed, often in the thousands of dollars, and 
sometimes even when the claimant prevails. Especially in combination, these fea-~ 
tures of arbitration make it more difficult for claimants to redress their injuries. 

In addition, mandatory arbitration undermines the broader public interest in de- 
terring and preventing discrimination. One of the underlying goals of private em- 
ployment discrimination suits is to vindicate the important ~ national public policy 
against discriminatory employment practices. But when discrimination claims are 
resolved behind closed doors without the benefit of public scrutiny, and when there 
is no judicial oversight to guarantee consistent a n d  correct application of the law, •~ 
employers are not forewarned about the consequences of their actions and future 
violations are less likely to be deterred. " 

Supporters of mandatory arbitration argue that the arbitration of employment 
disputes is fair and impartial to all concerned. They also contend, that arbitration 
offers a number of advantages to claimants because it is generally faster, cheaper, 
and less formal than litigation in.court. If  these assertions.are true;however,  then 
there is no reason to compel employees to agree to  arbitration as a condition of their ~ 
employment, because an employee with a discrimination;cemplaint will have every 
incentive to voluntarily agree, after the dispute arises, te-submit it to arbitration 
on mutually agreeable terms. A strong reason for industry representatives to insist 
on mandatory arbitration of employment disputes is that in reality the deck is 
stacked, as we believe it is, in the employer's favor. 

We praise the decision of the National Association of Securities Dealers (NASD), 
recently approved by the Securities and Exchange Commission (SEC), to lift the 
NASD rule that required those registered with it to arbitrate all employment dis- 
crimination claims.The NASD's elimination of this requirement, which we had long 
advocated, is a significant step forward. 

The NASD's move, however, does not fully address the problem. First, individual 
securities firms may still attempt to require their employees to submit to predispute 
arbitration agreements. These employees will be no better off than if the NASD rule 
were still in place. They will still be forced to forfeit the right to adjudication of 
their allegations in a court of law. Particularly in an industry that has been charac- 
terized by numerous accounts of egregious sexual harassment and other forms of 
discrimination against women, this is not acceptable. See, for example, "Wall Street 
Fails to Stem Rising Claims of Sex Harassment and Discrimination," Wall Street 
Journal, May 24, 1996.. 

Second, neither employment discrimination nor the practice of imposing manda- 
tory arbitration of discrimination claims is limited to the securities industry. Nu- 
merous employers in a variety of sectors of the economy have attempted to require 
workers to consent to mandatory arbitration as a condition of employment. These 
workers, as much as those in the securities industry, have a right to the full and 
fair adjudication of their discrimination complaints in open court. And while some 
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recent judicial decisions have ruled that employers may not require workers, as a 
condition of employment, to waive their rights to bring future claims under Title VII 
of the Civil Rights Act of 1964 (see, e.g., Duffield v. Robertson Stephens & Company, 
1998 WL 227469 (9th Cir.)), this principle is not yet established either with respect 
to all of the civil rights laws nor in all of the circuits. 

It is for these reasons that we strongly support S. 63, the Civil Rights Procedures 
Protection Act, introduced by Senator Feingold. This bill would ensure that an em- 
ployee with an employment discrimination claim, in the securities industry or any 
other, would be able to assert her rights under our civil rights laws and take full 
advantage of the substantive and procedural protections that these laws provide. 
This measure would not prohibit claimants and employers from agreeing voluntarily 
to take a dispute to arbitration after the dispute arises. But it would expressly pro- 
hibit mandatory predispute arbitration agreements that bar the courthouse door to 
employees who have experienced sexual harassment or other forms of discrimination 
on the job. It is an important piece of legislation and we hope !t will soon be enacted 
into law. .. " - " " 

Thank you for providing us with the opportunity to express our views. 



OENNI$ C. V,~CO 
Q"aetal 
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STATE OF N E W  YORK - -, - 

OFFICE OF THE ATTORNEY GENERAL 

July 20,1998' 

Senator Russell Feingold : "" "' ' 
United Statez Senate ' ' ' 
SH-716 Hart Senate Off,de Building . . . . .  " ' ' ~ " 

r .  . .  

Washington, D.C. 20510-4904 . . . . . .  

' • ~' " ' "" Re: The Civil Rights Proeedm;es 
Protection Act of 1997 (S. 63) 

Dear Senator Feingold: 

The issue of  mandatory arbitration o~ staiutory employment discTimination claims was 
recently visited by  the National Association of Securities Dealers, Inc. (NASD), which 
proposed'a change to its rules that would ¢limiliate the requirement that such ctaiins be" 
arbitrate~l. Last month, the N/('SD's proposed rule change was approved by the United States 
Securities & Exchange C0mrmssion (SEC). It is scheduled to take effect on January 1, 1999• 
The eli//finatibn of  securities industry arbitration of certain disputes !s a great victory for 
employees of  that industry who have long been subjected to an arbita:ation process that many 
believe is unfair. At  the first opportunity, I supported the NASD's proposed rule change by 
written e o n ~ e n t s  to the SEC (a copy of these comments is attached). 

I" .would like to record my support for your bill, the Civil ~gh t s  ProceduresProtection 
Act of 1997, for many of the same reasons I advocated against the imposition of mandatory 
arbitration in the. securities industry. There.is no question of the immerse importance of the 
right to. equal employment opportunity ~gardless of race, color,-religion, sex, national origin, age 
or disability. Indeed, there is an overwhelmingly strong public policy to protect victims of 
diserimiaation as evidenced by federal and state civil rights laws which have guaranteed the right 
to equal opportunity in the workplace for more than thirty years, a The bill would amend 

i See. ~ the Equal Pay Act of 1963, as amended, 29 U.S.C. §206(d), Title VII of the 
Civil Rights Act of 1964, 42 U.S.C. §2000e, et sea. and the Civil Rights Act of 1991, the Age 
Discrimination in Employment Act of 1967, as amended, 29 U.S.C. §621, et sea.. the Americans 
with Disabilities Act of 1990, 42 U.S.C. §12101 et sea., and New York's Human Rights Law 
§296(0, 

120 Broadway, New Yo~. NY 10271-0332 ° (212) 416-80S0 
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numerous federal civil rights statutes --- Title VII of the Civil Rights Act, the Age 
Discrimination in Employment Act, the Rehabilitation Act, the Americans with Disabilities 
Act, the Equal Pay Act, and the Family and Medical Leave - -  and the Federal Arbitration 
Act to prevent the arbitration of employment discrimination claims, unless agreements to 
arbitrate are voluntarily entered into after such claims arise. While the rationale for my 
support may be generally applicable to both your efforts and the NASD's rule change, 
importantly, the legislation you have proposed would have more far reaching consequences 
than the NASD's rule change. Indeed, your bill would prevent all employers, rather than just 
securities industry employers, from requiring employees to agree to arbitrate employment 
discrimination claims. 

Many of the deficiencies that present themselves in arbitral forums affiliated with the 
securities industry are evidenced in other arbitral forums too, making mandatory arbitration of 
employment discrimination disputes unfair no matter what the forum. Commonly cited 
deficiencies of  the arbitral process include the following: 

• Discovery is typically more limited in arbitration than in court proceedings. 

• ' Some r~ed ies  available in courts, such as punitive damages, are not available in 
arbitration. 

• .. The fight to a trial by jury is not available in arbi~ation. .. 

• Arbitration proceedings are typically private in nature. Arbitral decisions are usually not 
required to be written sad typically go unpublished. Moreover, arbitral decisions are  
subject to review only under limited circumstances.~ As a r~ult: (1) arbiti':ators' decisions, 
as well employers and their practices, are not subject to public scrutiny or accountab~!ity; 
(2) the failure of arbitrators to correctly interpret and apply the law is not subject to 
correction; and (3) the development of our civil rights laws is severely hampered. 

In addition to these deficiencies, the inbe~'nt inequality of bargaining power between 
indiyidual employees and employers necessitates the proscription of mandatory arbitration of 
employment discrimination claims: This unequal bargaining power results in'the arbitral process 
being unllatenllly imposed on employees by employers as either conditions for hii'e or 
prerequisites to continuing employment. While I recognize that arbitration can be a fast, cost- 
effective way to resolve disputes and that, generally, a strong federal ~olicy favoring arbitration 
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agreements exists, I s~ongly belikve that it is unfair to demand the use of aFoitration in the 
context of employment discrimination disputes. Of course, should employees and employers 
wish to resolve their claims through arbitration, they should be free to do so. However, because 
of the imbalance of power in crnploycr.-cmployee relationships, I support agreements to arbitrate 
only if they arc voluntary and entered into after disputes have arisen. Notably, the Civil Righ~ 
Procedures Protection Act of 1997 would not prohibit employees and employers from entering 
into agreements to arbi~'ate disputes after disputes arise.. ..- 

In light of the above, I strongly support the Ci~,il Rights Proc.exiurcs Protection Act of 
1997 and cornniend you for your positive eft'orS to protect %mployees in their workplaces. 

Should you or your staff wish to dishuss this issue further, please feel free to contact me ,-. 
or my Civil Rights Bureau Chief, ChevonFuUm', at (212) 416-8250 

~DE~4~S C. VACCO ~//f~ff_--,~9 
ATTORNEY GENERAL 

..*, o• 
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COMMENTS OF NEW YORK STATE ATTORNEY GENERAL 
DENNIS C. VACCO ON THE PROPOSED CHANGE TO RULE 
10201 OF THE RULES OF THE NATIONAL ASSOCIATION , 

OF SECURITIES DEALERS, INC. . 

\ 

New York State Attorney General Dennis C. Vacco submits 
the following comments to the Securities and Exchange Commission 
(~SEC") on the proposed change to Rule 10201 of the Rules of the 
National "Association of Securities Dealers, Inc. ('NASD"). 
Currently, the NASD requires that all registered brokers, as a 

condition of employment in the securities industry, agree to 
arbitrate all employment claims. The rule change, which the SEC 
published on December 17, 1997, would eliminate the NASD's 

requirement that statutory employment discrimination claims be 
arbitrated. 

Attorney General Dennis Vacco, who supports the over- 
whelmingly strong public policy to protect victims of discri- 
mination, strongly opposes mandatory arbitration of employment 
discrimination disputes, commends and supports the NASD's lead to 
eliminate it, and urges the SEC to approve the rule change.* He 
believes, however, that the proposed rule change would better serve 
the equal opportunity rights of employees in the workplace if it: 
(i) was expanded to cover employment-related common law claims; (2) 
prohibited private pre-dispute agreements; (3) encouraged private 
post-dispute agreements that preserve statutory protections and 
remedies; and (4) became effective three (3) months after SEC 
approval. The Attorney General urges the NASD to revise the 
proposed rule change to reflect these suggestions as detailed 
below. 

l The strong public policy to protect victims of 
discrimination is evidenced by the federal and state civil rights 
laws which have been enforced in this nation's courts for more 
than thirty years. See, e.u., the Equal Pay Act of 1963, as 
amended, 29 U.S.C. $206(d), Title VII of the Civil Rights Act of 
1964, 42 U.S.C. §2000e, etseu, and the Civil Rights Act of 1991, 
the Age Discrimination in Employment Act of 1967, as amended, 29 
U.S.C. §621, et seo., the Americans with Disabilities Act of 
1990, 42 U.S.C. §12101 et seo., and New York's Human Rights Law 
§296(1). 
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I. The Proposed Rule Eliminating Mandatory 
ArbitrationShouldBe Adonted 

The Attorney General supports the NASD's proposal to 
eliminate mandatory arbitration, as the process is not wellladapted 
for claims of employment discrimination. Although arbitration can 
be @n efficient way to resolve broker-customer disputes in the .: 
securities industry, employees and others have chall4nged~ its 
fairness in employment-related disputes. Indeed, they have raised 
countless arguments about its deficiencies, particularly, with 
respect to sensitive claims such as those involving sexual 
harassment." Complaints concerning .the arbitration process ;focus 
primarily on the lack of procedural protections,and on limitations 
placed on discovery and on remedies. 2 . : . ~'. : 

The Attorney _General finds that the most disturbing 
deficiency of mandatory arbitration in the securities industry is 
that industry arbitrators lack the training and experience that are 
essential,to' interpreting and applying employment d&scrimination 
law. Ironically, interpretation of discrimination, laws" is 
necessary because they are so broad. 3 Statutory interpretation and 
application, however, are roles typically given "to our courts. 
Indeed, courts have developed many important legal doctrines 
relating to employment discrimination through judicial 
interpretations~ Appellate-review has contributed greatly to the 
development of those doctrines. For example, in Merit v.. Savinas 
Bank. F.B.v. Vinson et. al,, 477 U.S. 57 (1986), the United States 
Supreme Court first defined sexual harassment as a form of "sex 
discrimination. Moreover, when the United ,States Supreme Court 

2 Harvard Law Review Association, D@velonment in the Law 
of EmPloYment Discrimination: Mandatory Arbitration of Statutory 
Employment Disnutes~ 109 Harv. L. Rev. 1670, 1679-1683 (May 
1966). 

3 See Alexander v. Gardner-Denver Co.~ 415 U.S. 36, 57 
(1974) (~The resolution, of statutory or constitutional issues is 
a primary responsibility of the courts, and judicial construction 
has proved especially necessary with respect to Title VII, whose 
broad language frequently can be given meaning only by reference 
to public law concepts"). 



112 

failed to recognize pregnancy discrimination as a form of sex 
discrimination, Congress enacted the Pregnancy Discrimination Act 
of 1978. 4 Industry arbitrators' lack of specialized knowledge and 

training seriously disadvantages employees forced to have their 
employment disputes heard by them. 

The securities industry's support for mandatory 
arbitration is hardly surprising considering that employers in the 
industry typically fare well in arbitrating employment 
discrimination claims. -Surveys show that employers enjoy a greater 
chance of success in arbitration than in court before a jury, and 
that the sizes of damage awards in arbitrations are smaller than in 

jury trials.' In 1994, the U.S. General Accounting Office (the 
~GAO") issued a report ("GAO Report") concerning the use of 
arbitration in the securities industry. The GAO's findings amply 

demonstrate how the system inevitably favors the industry. In its 
report, the GAO concluded, among other things; that 89% of New 
York-based arbitrators in the securities .industry were white males 
with an average age of sixty (60). The report also showed that the 
industry did not routinely assess the arbitrators" expertise in the 
subject matter of thedisputes when assigning them to panels. 6 

Other deficiencies in the mandatory arbitration process 
as it exists today include that: (i) it does not require that 
arbitrators follow employment discrimination laws; (2) it does not 
require that arbitrators 'state the reasons for their decisions in 
written opinions; (3) arbitrators do not usually follow the rules 

of evidence and often allow any type of proof as evidence; (4) 
discovery is more limited than in court proceedings; (5) victims 

4 See, e.u., General Electric Co. v. Gilbert, 429 U.S. 
125 (1978); Nashville Gas Co. v. Salty, 434 U.S. 136 (1977). See 
also, the Pregnancy Discrimination Act of 1978, 42 U.S.C, 
§2000e(k), contained in the Civil Rights Act of 1964. 

5 Stuart H. Bompay; Andrea H. Stempel, Four Years Later~ 
A Look at Compulsory Arbitration of EmPloyment Discrimination 
Claims After Gilmer v. Interstate/Johnson Lane COLD., 21 Employee 

Rel. L.J. 21, 43 (Sept. 1995). 

6 The GAO Report at 8 & 12. 
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fear biased treatment resulting from closed hearings; "and (6) 
arbitration awards are generally'final and binding. ~" " 

Because of these shortcomings, the Attorney General 
supports the NASD's proposal to eliminate mandatory arbitration of 
employment discrimination claims in the securities industry, as "it 
is an unfair forum for employees that seriously detracts from the 
substantive rights provided for them by the leglslature in our 
discrimination laws. 

II. NASD's Prop6sed Rule Should Be Revised to 
Reflect The Attorne 7 G~n~ral.s Reco~endations 

A. The Proposed Rule Should Include 
Related Common Law Claims " 

The Attorney General believes that the NASD's proposed 
rule change, which applies- only to 'claims' alleging "employment 
discrimination or sexual harassment in violation of a statute," is 
too narrow. This office recommends that the SEC broaden the rule 
tO include cormnon law claims which relate to employment 
discrimination claims. 

Naturally, related common law claims often join 
statutory claims of employment discrimination. These con~non law 
claims include wrongful termination and intentional infliction of 
emotional distress. ~ while the proposed rule change allows 
employees to bring statutory employment discrimination claims in 
court, it still requires them to arbitrate any related common law 
claims they may have against "their employers. Splitting such 
claims ~into separate forums duplicates the fact finding process of 
claims which, by nature, inextricably intertwine. Moreover, the 
duplicity would prove extremely costly and time-consuming to 
employees, and would impose undue hardship on them. Consequently, 

7 Other employment-related co,m~on law ~ claims include 
defamation, negligent supervision, invasion of privacy, tortidus 
interference with economic opportunity. ~ This list, however, is 
not meant to be exhaustive. 
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the proposed rule change would compel employees to drop their 
common law claims, or to arbitrate their statutory employment 
discrimination claims. 

The Attorney General, therefore, recommends that the 
propose d rule change also eliminates mandatory arbitration of 
common law claims which relate to statutory employment 
discrimination claims. 

B. The Proposed Rule Should Prohibit 
Private Pre-DisDute Arbitration Aoreements 

The Atto~ey General supports the employee's choice to 
resolve employment claims through arbitration and to enter 
agreements reflecting that choice. Nevertheless, the Attorney 
General strongly recommends limiting private arbitration~agreements 
to circumstances where the agreement is voluntary and entered into 
after a dispute has arisen ("post-dispute agreements"). The 
Attorney General doubts that pre-dispute agreements are truly 
voluntary, due to the unequal bargaining -power between employers 
and employees. Should the proposed rule become effective without 
this modification, employers can easily maintain the status quo by 
imposing pre-dispute agreements on registered representatives as 
conditions for hire and as conditions to maintaining employment. 
The fact that many securities industry employers already impose 
such agreements on non-registered employees @upports the likelihood 
that they will impose such agreements on registered, employees. 

'Opposition to pre-dispute arbitration agreements, is 
widespread. Those opposed include some members of Congress, the 

• Equal Employment Opportunity Commission (~EEOC"), and the 
Commission on the Future of Worker-Management Relations ("Dunlop 
Commission").' Legisiation was introduced earlier this year in. 
both the .House of Representatives and the Senate that would 
prohibit, parties from entering into agreements to resolve 
employment discrimination claims, unless they voluntarily enter 

s The Dunlop Commission was appointed by the Secretary of 
Labor and the Secretary of Commerce to, among other things, 
research alternative me@ns to resolve employment disputes.- Id." 
at 14, quoting the Dunlop Report at 32. 
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such agreements after such claims'arise. ~ The EEOC is "on record 
in strong support of voluntary alternative dispute resolution 
programs that resolve employment discrimination disputes in a fair 
and credible manner, and are. entered into "~E a dispute has 
arisen•"L" Additionally, in its December - 1994 Report and 
Recommendations, the Dunlop Commission stressed that "[e]mployees 
required to accept binding arbitration of [employment 
discrimination disputes] would face what for many would be an 
inappropriate choice: give up your right to go to court, or give up 

your job." 

C. The Proposed Rule Change Should-Clarify 
thatVoluntary, Post-Dispute Arbitration 
Aareements May Not Limit Statutory Rights 

The Attorney General supports voluntary post-dispute 
agreements to arbitrate employment disputes only to the extent that 
such agreements preserve the substantive protections and remedies 
afforded by statutes, and he encourages ,the NASD to amend their 
proposal to include such protections.-. In DeGaetano v. Smith 
Barney. Inc., 95 Civ: 1613 (s.D.N.Y., Nov. 5, 1997) (Cote, J.), a 
recent federal court decision involving a challenge by an employee 
to Smith Barney's arbitration policy, the court found "~ Smith 
Barney's arbitration policy void as against, public policy tO the 
extent that it waived plaintiff's right to obtain attorney's fees 
as a prevailing Title VII plaintiff•** Judge Cote reasoned that . 
"the fee shifting provision of Title VII is a critical component of 
Congress's comprehensive statutory scheme for uncovering, 
redressing, and deterring unlawful employment discrimination in the 
American workplace. ".2 ~Contractual clauses purporting to mandate 
arbitration of statutory claims as a condition of employment' are 
enforceable only to the extent that the arbitration preserves the 

9 H.R. 983 and S. 63, 105th Congress (1997). 

~0 The EEOC's Policy Statement on Mandatory Binding 
Arbitration of Em%~loyment Discrimination Disputes as a Condition 
of Employment at 16. 

" DeGaetano v. Smith Barney. Inc., at 5. 

, 2  . I d .  a t  14 .  
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substantive protections and remedies afforded by. the statute, ,,n 

Judge Cote declared. - 

D. The Proposed Rule Change Should Become 
Effective Three (3) Months After It Is 

A~opted 

The Attorney General recommends that the NASD's proposed 
rule change become effective three months after approval by the 
SEC, as opposed to one year as suggested by NASD. The NASD 
contends that a one year period would "permit employees and firms 
to determine what agreements they might wish to'reach with regard 
to dispute resolution." However, should individual firms decide to 

require private arbitration agreements as part of employment 
contracts, three months should provide them with sufficient time to 
implement the necessary policy changes. Moreover, because using 
post-dispute agreements, which can easily drafted on an ~as needed" 
basis, is a viable option, the need for a one year. delay in the 
r~le's implementation is eliminated. Indeed, when an employment 
disPUte arises, the parties involved may then weigh the pros and 
cons of arbitration. Furthermore, due to the recent, considerable 
public attention on mandatory arbitration in the .securities 
industry, both firms and employees have had adequate notice to 
prepare for its potential and seemingly likely elimination.. 

The NASD also suggests that if they implement the 
proposed rule one year from the. date of Commission approval, then 
the NASD will have tlme to make ~enhancements" to the arbitration 
forum. Such promised improvements include increased diversity on 
their arbitration .panels~ and specialized, training of its 
arbitrators. The Attorney General strongly commends the NASD's 
commitment to improve the quality of its arbitration forum, 
however, this office sees no need to postpone giving employees the 
right to take their grievances to court to allow the NASD time to 
better its arbitration system. 

J~ ~ a t  ~ 4 .  
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III. CONCLUSION 

New York State Attorney General Dennis C. Vacco urges 
the SEC to approve the proposed rule change to eliminate mandatory 
arbitration of employment discrimination claims in the securities 
industry, provided that the changes recommended above are 
incorporated in the rule change. 

DENNIS C. VACCO 

Attorney General of the 
State of New York 

December 17, 1997 

% 
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U.S. EQUAL EMPLOYMENT'OPPORTUNITY COMMISSION ' 
Washington, D.C. 20507 

March 20, 1997 

Mary L Schaplro 
President 
National Association of Securities Dealers 

Regulation, Inc. 
1735 K Street, NW 
Washington, D.C. 20006 

Re: Mandatory Arbitration of  Statutory Employment Discrimination Claims 

Dear Ms. Schapiro: 

The U.S. Equal Employment Opportunity Commission strongly opposes the mandatory 
arbitration of employment discrimination claims. I have attached, for your information, a copy of 
EEOC's resolution setting forlh this position. The EEOC is in the process of developing guidance. 
in support of its resolution and I will enmre that you are provided with a copy of that guidance as 
soon as it is adopted. 

To date, we have made EEOC's views known to NASD informally through conversations 
with Linda Fienberg and other members ofyour  stark We have appreciated their availability and 
re, spons,veness in discussing these important questions. However, some of the statements made in 
the March 11, 1997, letter to you from the Securities Industry Association (SIA), urging that 
NASD maintain the mandatory arbitration of  employment discrimination disputes, are of suf~ciem 
concern to warrant a more formal response. 

In panicular, SIA's position appears to be based on two overlapping propositions which, 
in effect, serve as book-ends to its argument. According to the SIA, "[a]rbitration is in fact the 
least expensive, most efficient and fairest means of resolving employment disputes" and "the 
current court system for adjudicating discrimination claims allows for legalized blackmail.'" (SIA 
letter at I and at 9-10). There is ce.~alnly an important policy debate to be had on the question of 
mandatory arbitration of employment discrimination claims, and we are not unmind~l of the 
developing case law. Nonetheless, these two statements are nothing short of breathtaking ih their 
disregard of the profound importance that the judicial system has played -- and continues to play 
- in the enforcement of our civil rights laws. Tha'y are similarly remarkable for their willingness 
to totally discount the very real limitations of  arbitration processes. 
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Without belaboring the point, it is beyond dispute that Congress expressly intended ~.he 
courts to play a central role in the development and enforcement of the employment 
discrimination statutes. The courts have well served this.purpose in sever.al principal ways. First, 
the judicial system has provided a fair and publicly accountable forum for the resolution of many 
thousands of disputes over the past thirty years. Second, in clarifying the responsibilities and 
obligations of the parties through the public process oflitigation, they have provided invaluable 
assistance in preventing and deterring future discrimination. Moreover, the courts have proved 
instrumental in the development ofthc law. For example, the doctrine that sexual harassment 
violates Title VII developed as a rcsult of case law. 

As a direct result of  the judicial enforcement of the laws, we have witnessed a dramatic 
change in the demographics of  the American workplace. Unfortunately, of course, the struggle to 
eliminate discrimination is far from over. And the courts are continuing to play a vital role. Just 
consider the important gains made for minorities and women through the federal court litigation 
of recent cases such as Texaco and publix, as well as the importance of pending litigation such as 
EEOC's case involving Mitsubishi. 

Similarly, whatever one thinks of the value of arbitration - and the Commission is 
squarely on the record in support of  voluntary ADR - it is beyond dispute that arbitration carries 
with it a number of significant limitations. While arbitration may sometimes be less expensive and 
more efficient than litigation, this is certainJy not always the case. In addition, important fairness 
questions are raised regarding arbitrator impartiality and qualifications; lack of reasoned decisions 
and substantive appeals; limited discovcry; limited recovcry of remedies and attorncy's fees; and 
the imposition of forum fees The SIA does not serve itselfwcU by ignoring these very real 
concerns. 

While my intent is not to respond point by point to SIA's letter, there is one more matter 
that warrants attention. The SIA's suggestion that Congress has expressly endorsed mandatory 
employment arbitration systems is simply wrong. Nothing in the Civil gights Act of  1991 
endorses pre-dispute agreements requiting arbitration of employment discrimination disputes as a 
condition ofcanployment. Section 118 is framed in general terms and only "encourages" the use 
of ADR "where appropriate and t0 the extent authorized by law." Indeed, the legislative history 
demonstrates that Congress' interest was focused on voluntary ADIL See 
~ ,  42 F.3d 1299, 1305 (gth Cir. 1994X"Speaking of proposed section 1 lg, Senator Dole 
explicitly declared that the arbitration provision of[the Civil Rights Act of 1991] encourages 
arbitration only 'where the parties knowingly and voluntarily elect to use these methods.'") 
Morenv~, Congress specifically rejected an earlier version of the arbitration provision that would 
have encouraged the use of prospective mandatory arbitration. H.R. Rep. No 102-40, 102nd 
Cong., 1st Sass., pt. I, at 104 (1991), 1991 U.S CC.AN.  Leg. Hist..549, 642. Ful:thermore, the 
Federal Arbitration Act, which was passed long before Title VII was even/:ontemplated, cannot 
under any stretch of analysis be said to expressly support mandatory arbitration of employment 
discrimination disputes. 
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As NASD continues to consider the extremely important issues raised in connection with 
mandatory arbitration of employment discrimination disputes, I urge you to keep carefially in mind 
the role of the federal courts in the enforcement of the civil fights laws as well as the limitations of 
arbitration systems 

Ill  can be of any further assistance, please do not hesitate to call on me. 

Sincerely, 

U EUen .L Vargyas 
Legal Counsel 

Attachment 

Honorable Arthur Levitt 
Chaimaan, Securities and 
Exchange Commission 

Linda Fienberg 
Executive Vice President 
NASD Regulation, Office of 

Dispute Resolution 

Stuart J. Kaswell 
Senior Vice President 

and General Counsel • 
Securities Industry Association 

. 
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National Partnership 
~ "  for Women & Families 

". July 24. 1998 "-- 

The Honorable Russ Feingold 
United States Senate 
716 Hart Senate Office Building 
Washuigton, D.C. 20510 

Dear Senator Feingold: 

As the Senate Banking Committee cogsiders S. 63, the Civil Rights Procedures 
Protection .Act, we write to urge that the Senato pass this important civil fights legislation. S. 63 
would prevent employers from forcing workers to give up their right to go to cout~ - and 
accompanying legal protections - when they have job discrimination claims. 

In a ~ b i n g  trend, more and more employers require workers to agree - as a condition 
o f  hiring or promotion - ~hat any and all future employment dispur, es win be set-fled through 
mandatory, binding arbiwation. Such mandatory srbilration uadcmdaes fimdaments.I, principles 
established by the hard-fought civil dghts battles of the last 30 years. 

Mandatory arbitration allows defendants to cscepe one of the key legacies of  the Civil 
Pdghts Act of 1964, which ~ provided job discrimination victims wifia the right to have their 
claims heard in court by judges sworn to apply and uphold the law. Mandatory arbitration fur'ther 
enables employers to bypass some of the most impormm protections of the Civil Rights Act of 
1991, which provided for jury trials and fuller remedies for discrlmln.tjon v / c ~ s .  

Mandatory arbitration seeks to replace our public system of justice in the courts with a 
private system. Yet the courts have played a cridcal role in vindicating the dvil  rights of bias 
viodms - including, for example, developing the legal staadav~ against sexual h ~ e n t  and 
publicly highlighting employers' responsibility to maintain a di~cri,-;-,fion-free workplace. Of 
coUrSe, this work:is not yet done, as cour~ cont.inue to evaluate ser~.ous claims of  discrimin~on 
in the Zvfitsub~shi and Texaco cases, among othccs. 

Equally disturbing, mandatory arbitration often allows employers to limit drama~icelly the 
remedies and procedural protections available to disc~mi-.tion victims. For example, some 
mandatory arbitration programs limit or deny compen.qaory and puni~ve ~Am~ges -- denying the 
very remedies that the Civil Rights Ac~ of 1991 e ~ d e d  to vic~ms of  h m~ssm~at and other 
forms of  disca-i~;-~tion. A.rbitrators also lack the authority to issam the injunctive relief tha~ is 

• routinely available in the courts ~o end discriminatory practices and prevent tho r  recm'ronce. 
, Moroovcr, the federal rifles of  evidence - that can be so impor~nt in prote.cling against inWusive 

inquiries into harassment victims' private sexual ldstories -- do not apply in arbitration 



122 

proceedings. ~ ,~ 

While we believe r.hat alternative dispute resolution -- when fully voluntary and properly 
designed -- can in many cases helpfully resolve employment disputes, mandatory arbitration 
forces workers to abandon their access to the courts and accompanying legal safeguards. S.63 
would prevent such unfairness and restore the protections of our civil fights laws, Please support 
the Civil Rights Procedures Protection Act. 

Sincerely, 

L i t h i u m  
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The National Association of Investment Professionals • 
12664 ~ Place, Sure  2Or. SL Paul.  MN 55124 
Phone: (61;2} 322-624? 
E.Ma~:  Iokeefe@nmP.CO m~ 

" 8oa rd  o f  Advisors 
Board of  Olrectors . . w¢ ,~  K ,~  

T. ~ l ~ d a n  ~ .  Pmsi01m 
C~I  F_ Af lder l~ t ,  V'ce P r~deM Jant~ R. HS~"  , . James Sl~nhotl 
C,=y E .R . t t , nb~  O~  Ja~am~  . Ro~Bt ~=ne~  
" l lm p. C¢~¢k Tens H a w m  - 

July 30, 1998 

Senate Committee on Banking, Housing, and Urban Affairs • - 
534 Dirksen Senate Office Bldg. 
Washington, DC 20510-6075 • - " 

Official Statement of The National Association of Investment Professionals 
(NAIP) on Mandatory Arbitration in the Securities Industry. 

Dear Senators: 

As the President of the National Association of Investment Professionals, I would like to 
thank the Banking Committee for conducting the hearing scheduled now for Friday, July 
31, 1998, on mandatory arbitration in the securities industry, and the opportuni~ to 
respond on this issue. Our hope is that NAIP be invited to offer testimony as Congress. 
conducts future hearings on this matter. 

The National Association of Investment Professionals (NAIP) iS a professional society ' 
which is dedicated to promoting the interest of the 550,000 registered representatives ifi 
this country with regulators and legislators. Registered Representatives "constitute 
approximately 32 percent of securities industry employees in the largest 50 securities 
firms in the United States", according to the General Accounting Office. Our mission is 
to enhance the image of registered employees and to help them become more 
competent in serving the investing public. 

The discussion before this body involves the Complex issue of ensuring a citizen's 
constitutional and statutory rights, and.the judiciary's commitment to enfoming 
arbitration agreements. Our position is against pre~dispute mandatory arbitration in the - 
securities industry, and think that employees should have a choice of forums when filing 
any type of employment claim. . , 
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President 

STATEMENT OFTHE ISSUELS 

1. Whether federal civil rights law and state statutory law, precludes enforcement of a 
pre-dispute arbitration agreement that purports to waive the judicial right of action 
provided to most citizens in this country. 

2. Whether the mandatory arbitration of statutory claims related to employment are 
inconsistent with the intent of Congress and the understanding of the Supreme Court. 

3 Whether a forum operated by the SRO's is adequate to vindicate the statutory rights 
of those involved, and whether other grounds exists for Congress to deny the. 
enforceability of pre-dispute arbitration agreements given the fact that the NASD and 
NYSE forums suffer from an inert structural bias and that the SEC does not ' 
systematically check employment arbitration cases than have been heard through the 
NASD and NYSE forums. 

ARGUMENTS 

THE RESOLUTION OF STATUTORY ISSUES IS A PRIMARY RESPONSIBILITY OF 
THE COURTS, 

The Supreme Court emphasized in Alexander v. Gardner-Denver Co., 415 U.S.36 57 
(1974, "the resolution of statutory or constitutional issues is a primary responsibility of 
the courts. 

One of the primary advantages that the Judicial process has over arbitration is the 
public nature of the hearing. This is achieved first through publishing decisions of the 
court. Judicial authority is then subject to public scrutiny and to a system-wide set of 
checks and balances designed to ensure uniform expression of and adherence to 
statutory principles. Arbitrators are not subject to this vital.publicscrutiny. 

When courts fail to interpret or apply the statutory law in accordance with the public 
values underlying them, they are subject to correction by higher level courts and by 
Congress. Those wronged in the arbitration systems run by theNASD.or NYSE have 
little chance of winning an appeal in a higher court because arbitrators are not 
mandated to submit a written decision. • 

The courts also play a critical role in preventing and deterring violations of law, as well 
as providing remedies for discrimination victims. By establishing precedent, the courts 
give valuable guidance to persons and entities covered by the laws regarding their 
rights and responsibilities, enhancing voluntary compliance with the laws. By awarding 
damages, back pay, and injunctive relief as a matter of public record,' the courts not only 
compensate victims of defamation, etc., but also provide notice to the community, in a 
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very tangible way, of the costs of these infractions through publicity in the media which 
is also not present at arbitrated hearings. 

By issuing public decisions and orders, the courts also provide notice of the identity of 
violators of the law and their conduct. Executives at securities firms, and the .firms 
themselves are now rarely disciplined by the NASD because of the in-bred, club-like 
culture that exists between the SEC, NASD, and member firms of the NASD. It has 
been demonstrated through thiscountry's histo~/that the risks of negative publicity and 
a blemished business reputation can be powerful influences on behavior. This powerful 
force should be allowed to work in the securities industn/as it does in any other. 

On the other hand, the arbitral process allows - by design - for minimal, if any, public 
accountability of arbitrators or arbitral decision-making. Unlike his or her counterparts in 
the judiciaw, the arbitrator answers only to ~ e  private parties to the .dispute and not to 
the public at large. : The Supreme Court explained it : o. 

A properconception of the arbibJator's function is basic. He is not a public 
tribunal imposed upon the patties by superior authority which the parties 
are obliged to accept. He has no general charter to administer justice for" . . 
a community which transcends the parties. He is ratherpart of a system 
of self-government created by and confined the parties... 

United St~elworkers of Am. V, Warrior and Guff NAvioation 
Co. 363 U.S. 574, 581 (1960) ( quoting from Shulman, 

...Reason. Contract. and Law in Labor Relations. 68 Harv. L. 
Rev. 999, 1016 (1955) 

As previously stated arbitrators do not have to provide a written opinion to support an 
arbitration decision. Furthermore, awards are not made public withoutthe consent of 
the parties. Judicial review of arbitral decisions is limited to the narrowest of grounds. 
(See Federal Arbitrations Act) Higher courts then are unabl e to act to correct errors in 
statutory interpretation. 

Pre-Dispute Bindinq Arbitration . . . .  " 

The Dunlop Commission strongly recommended that binding arbitration agreements not 
be enforceable as a condition of employment: 

The public rights embodied in state and fede~l employment law - such as 
freedom from discrimination in the workplace...- are an important part of 
the social and economic protections of the nation. Employees required t o  
accept binding arbitration of such disputes would face what for many 
would be an inappropriate choice: give up your right to go to court, or give 
up your job. , , 

Dunlop Report at 32 
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The Brock Commission (see supra n.13) agreed with the Dunlop opposition to 
mandatory arbitration of employment disputes and recommended that all employee 
agreements to arbitrate be voluntary and oost=dispute..And finally, the National 
Academy of Arbitrators recently issued a statement opposing mandatory arbitration as a- 
condition of employment ~when it requires waiver of direct access to either a judicial or 
administrative forum for the pursuit of statutory dghts" See National Academy of 
Arbitrators' Statement and Guidelines (adopted May 21, 1997) 

MANDATORY ARBITRATION OF STATUTORY CLAIMS IS INCONSISTENT WITH 
THE INTENT OF CONGRESS AND THE UNDERSTANDING OF THE JUDICIARY. 

The courts of this country are under the impression that forum fees are paid bythe 
employer, not the employee (see'Cole v. Bums at pg. 1468, Federal Reporter). Yet 
employees in the securities industry routinely pay forum fees of $20,000, $40,000,. 
$60,000 or more to have their cases heard. In the Cole case the judges'opine that the 
Supreme Court never would have approved of mandatory arbitration in Gilmer had they 
thought the employee would have had to pay for the right to be heard. ,Concerning this - 
issue Cole states: 

However, there is no reason to think that the Court would have approved a 
program of mandatory arbitration of statutO/y claims in Gilmer in the 
absence of e'rnployer agreement to pay arbitrators' fees. Because public 
law confers both substantive rights and a reasonable right of access to a 
neutral forum in which those nghts can be vindicated, we find that 
employees qannot be required to pay for the services of a "judge" in order 
to pursue the(r Statutory rights. 

NASD AND NYSE ARBITRATION FORUMS SUFFER FROM STRUCTURAL BIASES 
AND THE SEC DOES NOT MONITOR EMPLOYMENT CASES. 

The public plays no role in the selection of arbitrators; indeed they are hired, trained and 
initially selected for panel membership by the NASD or NYSE - the broker/dealer 
membership association, ( 80% of al! securities arbitrations are held in these fora). 

So while the courts are charged with giving force to public values reflected inthe law, 
the arbitrator proceeds from afar narrower perspective: resolution of the immediate 
dispute. The arbitrators "perspective" is another issue worth noting. In a 1994 report 
issued by the General Accounting Office : 

NYSE and NASD do not systematically collect demographic data on 
arbitrators in their pools. We estimate that most of the NYSE New York 
arbitrators (about 89 percent of 726 at the end of 1992) are white men~ 
averaging 60 years of age. " 
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I point this out to underscore the deeendency these arbitrators may have on the income 
they receive as arbitrators in retirement from their former full-time positions. Many of 
these arbitrators depend on the income they receive as arbitrators to supplement the!r - 
retirement income. Because they want to be picked as arbitrators repeatably, many of 
them are afraid of making large awards against the brokerage firrris. As a result, 
arbitrators tend to reach decisions that are favorable to the industry, i.e., employees 
received only small or partial award in cases which they won. (See May 12, 1992 
General Accounting Office report). 

The employer accrues a valuable structural advantage because it is a "repeat player". 
Brokerage firms are a party to arbitration in all disputes with its employees in contrast to 
the "one-shot played'• According to Lisa Bingham in her unpublished study 
"Employment Arbitration: The effect of repeat-player status, employee category and 
gender on arbitration outcomes" cannot be underestimated: 

The employee is generally less able to makean informed se/ecUon of 
arbitrators than the employer, who can better keep track of an arbitratoKs 
track record. In addition, results cannot but be influenced by the fact that .. 
the employer, and not the employee, is a potenU~ source of future 
business for the arbitrator. 

Another importantwork on'the analyses of mandaton/arbitration is the Commission on 
the Future of Worker-Management Relatior~s, which was appointed b the Secretary of 
Labor and the Secretah/of Commerce to,  in part, address altemative means to resolve 
workplace disputes. This Commission found that the recent employer experimentation 
with arbitration has produced a range of programs that include "mechanisms that 
appear to be of dubious merit for enforcing the public values embedded in our laws" 
Dunlop Report at 27. The GAO, surveying private employers' use of ADR 
mechanisms, found that existing employer arbitration systems vary greatly and that 
most "do not conform to startdards recommended bv the Dunlop (~ommission to ensure 
fairness. (See "Employment Discrimination: Most Private-Sector Employers Use 
Alternative Dispute Resolution" at 15, HEHS-95-150 (July 1995) 

NASD and NYSE arbitrators are also reluctant to issue sanctions for NASD Arbitration 
Rules violations, and in ruling against the finns even in the most egregious of claims. 

Lack of SEC Monitodna 

Under the 1934 Act the SEC had the responsibility to monitor the SRO's, The SEC 
does not include employment disputes as part of it's inspection program however. The 
March 30, 1994 GAO Report address this as follows: 

SEC's oversight of  the securities industry's arbitraUon programs focuses 
on customer-firm disputes, as opposed to employee-employer disputes, 
such as discrimination disputes• 

' ' k ,  
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Furthermore, the SEC does not require the SRO's to report this information. As a 
result, the SEC has no information to assess TRENDS in employment cases. The 
GAO believes that having the SRO's track this data would enable them to select 
discrimination cases for review. We believe the same could apply to all employment 
cases. 

The GAO's recommendation included establishing a formal inspection cycle for 
conducting inspections so that the SRO's would be more inclined to respond 
expeditiously to SEC recommendations made during previous inspections. 

CONCLUSION 

Individual civil rights and the public interest are harmed by the unilateral imposition of 
mandated binding arbitration agreements, whether enforced by the NASD or through 
employment contracts. The intent of common law is to promote the common good of all 
the citizens of this country, not exempt a special few who think they are above its' 
regulations. Individuals in the securities industry should also not be deprived of 
vindicating their statutory rights in the courts if that is the forum which best addresses 
their individual employment claim. If the court system is not the best forum, then 
individuals should have the choice of a neutral third party forum to have their claim 
heard in like that run by the American Arbitration Association (AAA). 
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