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Division of Corporation Finance T

Office of Chief Counsel

450 Fifth Street, N.W.

Washington, D.C. 20549

Re:  Tootsie Roll Industries, Inc. 2002 Annual Meeting
Shareholder Proposal of Calvert Asset Management Company, Inc.

Ladies and Gentlemen:

Pursuant to Rule 14a-8(d) under the Securities Exchange Act of 1934, as amended
(the “Exchange Act™), on behalf of Tootsie Roll Industries, Inc. (the “Company”), we hereby
notify the Securities and Exchange Commission (the “Commission”) of the Company’s intention
to omit from its proxy materials for its 2002 Annual Meeting of Shareholders a proposal,
attached hereto as Exhibit A (the “Proposal”), dated November 27, 2001, submitted by Calvert
Asset Management Company, Inc. (the “Proponent”). As required by Rule 14a-8(j), six copies
of the Proposal and six copies of this letter are enclosed herewith.

By copy of this letter, the Company is also notifying the Proponent of the
Company’s intention to omit the Proposal from the proxy materials for the 2002 Annual Meeting

of Shareholders.
The Company believes that the Proposal may be omitted from its proxy statement
and form of proxy in accordance with Rule 14a-8(i)(7) under the Exchange Act and requests

confirmation from the staff of the Division of Corporation Finance (the “Division”) of the
Commission that it will not recommend an enforcement action against the Company if it omits

the Proposal.

The Company

The Company and its cunsolidated subsidiaries have been engaged in the
manufacture and sale of candy for over 100 years. The majority of the Company’s products are
sold under the registered trademarks Tootsie Roll, Tootsie Roll Pops, Child’s Play, Charms,
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Caramel Apple Pops, Blow-Pop, Blue Razz, Cellas, Mason Dots, Mason Crows, Junior Mint,
Charleston Chew, Sugar Daddy, Sugar Babies, Andes and Fluffy Stuff. The Company’s
products are marketed in a variety of wrappers and packages and are advertised on television in
major markets throughout the country. - -

The Proposal

The Proponent seeks a shareholder resolution that the Company “immediately
identify and disassociate from any offensive imagery to the American Indian community in
product marketing, adverting [sic], endorsements, sponsorships and promotions. This includes
the removal of the ‘Legend of the Indian Wrapper’ from the company’s website, as well as any
America Indian [sic] caricatures in Tootsie products and wrappers.”

The Proposal apparently refers to the Company’s inclusion of an image depicting /
a boy dressed as an American Indian on its Tootsie Pop wrappers (see enclosed Tootsie Pop
wrapper). In response to numerous favorable inquiries from its consumers and as part of its
overall advertising campaign, the Company has from time to time posted a story relating to that
image (the “Legend of the Indian Wrapper”) on its website.

Rule 14a-8¢G)(7)

Pursuant to Rule 14a-8(i)(7), a company may exclude from its proxy statement a
shareholder proposal that “deals with a matter relating to the company’s ordinary business
operations.” According to the Commission, the purpose of this rule is to “confine the resolution
of ordinary business problems to management and the board of directors since it is impractical
for shareholders to decide how to solve such problems.” Release No. 34-40018 (May 26, 1998)

at 5.

The Division has consistently found the “manner in which a company advertises
its products” to fall within the ordinary business exception of Rule 14a-8(i)}(7). See, e.g.
Anheuser-Busch Companies, Inc. (January 21, 2000). In that instance, the Division granted no-
action relief to Anheuser-Busch regarding a proposal that the company prepare a report s
describing its policies to use “( -ertisements that do not offend the sexual sensibilities of X
heterosexual persons.” Under h 14a-8(c)(7), the predecessor to Rule 14a-8(i)(7), the Division
concurred with both RJR Nabisco Holdings Corp. (February 23, 1998) and PepsiCo, Inc.
(February 23, 1998) that proposals requesting the preparation of a report regarding the *“use of
non-racist portrayals and designations” in advertisements were properly excluded from each SN
company’s proxy materials as relating to the ordinary business operations of such company. S
Similar to the Proposal, the goal of the shareholder proposals at issue in each of the letters cited
above was to implement a policy regulating the content of a company’s advertisements. The
Division has regularly found such matters to be within the ordinary course of a company’s
business, and therefore excludable pursuant to Rule 14a-8(1)(7).




U s, Secuntles and Exchange Comm1ssmn
December 18, 2001
,Page 3 o

T : _ The Company takes its soc1a1 responsxblhtles senously, it takes pride in the fact
that in 2000, it was named one of the 100 Best Corporate szens” by Business Ethics °
- /- magazine. The Company strongly opposes the use of racist or offensive portrayals inits
. * advertising and product marketing. However, the Company believes that the issues raised in the
=" Proposal are best addressed by management, rather than shareholders. The Company’s products
" are marketed in many different wrappers, packages and advertising campaigns. Some of the '
~1mages used in thc Company’s advertising (including thei images on Tootsie Pop wrappers) have
. _been used by the Company for over half a century; other images are changed on a seasonal basis.
. Decisions regarding which i 1mages will be used in the Company’s advertising, packaging and -
promotion are at the center of the Company’s ordinary busness operations. To submit such
* decisions to shareholders is simply not practicable.

Therefore, consistent with the Division’s positions in the letters cited above, as
well as numerous other letters, the Company believes that it may properly omit the Proposal
from its proxy materials for the 2002 Annual Meeting of Shareholders.

Conclusion

We respectfully request that the Division indicate that it will not recommend
action to the Commission if the Company omits the Proposal from its proxy statement for the

reasons stated above.

If the Division is inclined to deny our request, please advise the undersigned by
telephone at (312) 853-2060.

Very truly yours,

oy ok

Gary D. Gerstman
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Offensive usc of American Indian Imagery at Tootsic Roll

Whereas:

There are approximately 300 million indigenous people living around the world and about 500
tribes in the United States. Many of these tribes are represented in major American Indian
professional organizations and institutions such as the National Congress of American Indians,
National Indian Education Association, Native American Bar Association and the Native
American Journalist Association. These organizations have publicly denounced the use of
stereotypical American Indian images, names and symbols as offensive to the American Indian

community.

Over 600 academic institutions have eliminated stereotypical images, including the nation's two
largest school districts, Dallas and Los Angeles. On April 5, 2001 the New York State
Commissioner of Education De. Richard Mills recommended all New York State schools end use
of American Indian mascots.

The Glass Ceiling Commission's report, "Barriers To Workplace Advancement Experienced by
Native Amcricans” by American Indian scholars concludes, "stereotypes and negative tags” have
a2 negative impact on American Indians in the workplace environment,

In 1999 the United States Patent and Trademark Office and the Utah Supreme Court ruled that
"Redskins" is a derogatory term toward Amcrican Indian people. In 2001, the D.C. City Council
passed a resolution to change the Washington “Redskins™ name.

On April 16, 2001 the United State Commission on Civil Rights adopted a resolution that all
federal funds be withheld from institutions vsing stereotypical images.

The United States Census Bureau's promotional campaign established a policy "not to feature
teams that use American Indian or Alaska Native related names or images."

The states of Ncbraska, Maryland and Oklahoma Commissions of Indian Affairs and the
Michigan State Civil Rights Commission have adopted resolutions against the use of stereotypes

of American Indians.

The American Jewish Committee, United Church of Christ, Episcopal Church, United Mathodist
Church, NAACP, Rainbow/PUSH Coalition and the Hispanic, Asian-American and African
American journalist associations have adopted resolutions against the use of offensive images of
American Indians.

Fortune 500 corporations have also discontinued their association with offensive imagery,
including Anheuser-Busch, Philip Morris, A&P, Coca-Cola, Denny’s, Fortune Brands, GTE and
Miller Brewing.

Resolved: .
Shareholders request that Tootsic Roll immmmediately identify and disassociate from any offensive

imagery to the American Indian community in product marketing, adverting, endorsements,
sponsorships and promotions. This includes the removal of the “Legend of the Indian Wrapper™”
from the company’s website, as well as any America Indian caricatures in Tootsie products and

Wrappcry,
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- ' November 27, 2001

Elien R. Gordon

President and COO
E Tootsie Roll Industries, Inc.
} 7401 South Cicero Ave.

.
aa Chicago, TL 60629

An amentas Acucia Company
Dear Ms, Gordon: .

Cajvent Asset Management Company, Inc. (“CAMCOT) provides investment N
advice for all mutual funds sponsored by Calvert Group, Ltd. Calvert's family of o
15 socially responsible mutual fund portfolios represents over $2.3 billion in

assets.

' The Calvert Social Index Portfolio holds 103 shares of common stock in Tootsie
Roll Industries Inc. as of close of business on November 13, 2001. This Fund is e
the beneficial owner of at least $2,000 in market value of securities entitled to be
voted at the next sharcholder meeting (supporting documentation enclosed).
Furthermore, approximately 100 of these shares, which equates to $3,927.39 in
base market value, have been held for at least one year and the Fund intends to
own shares in Tootsie Roll Industries Inc. through the date of the 2002 annual
mecting of shargholders.

We are notifying you, in a timely manner, that we are prosenting the enclosed
shareholder proposal for vote at the upcoming stockholders meeting. We submit
it for inclusion in the proxy statement in accordance with Rule 14a-8 under the
Securities Exchange Act of 1934 (17 C.F.R. § 240.14a-8).

Ve appreciate the past conversations between you, Mr. Bowen, and Calvert
representative Nikki Daruwala. In August, Mr. Bowen mentioned that the

. company had no intention to remove the caricature from the wrapper and that the
o company is considering if it should remove the “legend” from the website.

Calvert’s socially responsible investment process is based on the belief that
B recognizing the importance of human dignity and caring for our natural A
environment are essential to the long-term health and well being of our S
increasingly interdependent world. Therefore, we believe that it is eritical to

consider not only financial information when making investment decisions, but
alsq to analyze the social responsibility of a company in terms of workplace and 4350 Mantgomery Avenuc
cavironmental programs, and any impact on indigenous people, human rights, Bethesda, Maryland 20814

3 L communify rclations, and product quality. 301y514800
) www.calvart.com

@ mMinted un roycled paper )
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if ;;rior to the annual meeting you agree to the request outlined in the resolution,
_ we believe that this resolution would be unnecessary. Please direct any
correspondence o Senior Social Research Analyst Wikki Daruwala at (301) 657-
. 7061, fax (301) 654-2960, or email: nikki.daruwala@calvert.com. We
appreciate your attention (o this matter and look forward to working with you.

= ) Sincerely,

e /é,ﬂﬁ—.

Reno Martini ‘
Senior VP and Chief Investment Officer

Enclosures




December 28, 2001

* Via Overnight Mail-
Office of Chief Counsel
. " Division of Corporation Finance
" Securities and Exchange Commission
. 450 Fifth Street, N.W,
-~ Washington, D.C. 20549

. An Ameritas Acacia Company -
i

Re:  Response to the No-Action Request by Teotsie Roll Industries, Inc. ]

Ladies and Gentlemen:

I am writing on behalf of the Calvert Social Index Fund, Inc. (the “Fund”),
as Assistant Secretary to the Fund, concerning its submission of a shareholder
resolution to Tootsie Roll Industries, Inc. (hereafter “Tootsie Roll””’) on November

27,2001 ("Calvert" or “Proponent”).

On December 18, 2001, Tootsie Roll wrote the Securities and Exchange
Commission Division of Corporation Finance (the “Division”) seeking a
statement that it will not recommend enforcement action if Tootsie Roll excludes
the shareholder proposal submitted to it by Calvert from its proxy materials for its
2002 Annual Meeting of the Stockholders.

In its request, Tootsie Roll states that it intends to omit the proposal
~ pursuant to 14a-8(c)(7) as a “matter relating to the company’s ordinary business
" operations.” Specifically, Tootsie Roll refers to the substance of the proposal,
which seeks the company to disassociate itself from any offensive imagery to the
American Indian community, as pertaining tc the “manner in which a company

advertises its products.”

, The Proponent disagrees. Clearly, the shareholder resolution touches on
significant policy issues, which extend beyond the parameters of ordinary
business. This matter is an issue that demands shareholder action, being an issue

- that the Fund’s own shareholders have supported with the adoption of a
comprehensive policy statement on Indigenous Peoples’ Rights (See attached); a
stance that is strengthened by the recognition that this issue has great importance
to the general investing public, evidenced by the District of Columbia City 4550 Montgomery Avenue
Council’s recent passing of two emergency resolutions requesting the gz:};?,d:g&aryland o8
“Washington Redskins” to change their name, and a “statutorily required” public www.calvert.com

ix o
.

* @ Printedon recycled paper i ¢




hearing held July 1999 to discuss the intellectual property rights of Native
‘ _“Americans convened by the U.S. Patent and Trademark Office (“USPTO™), at
“5:' * which Calvert testified (See attached transcript of Calvert’s testimony and related

USPTO press release). .

. Accordingly, T argue tﬁat the shareholder resolution should not be -
excluded from the Company’s 2002 Annual Meeting of Shareholders. Please feel
free to contact me at (301) 951-4858 to further discuss the arguments proffered

herein.

0 . Very truly yours,
/
’__~'_/_ - /"'/4"4’—7 2

T -~ e 0
o - S LI
T - ’

’

Ivy Wafford Duke
Associate General Counsel

Attachments

cc: Gary Gerstman, Sidley, Austin, Brown & Wood
Ellen R. Gordon, Tootsie Roll Industries, Inc.
Nikki Daruwala, Calvert Asset Management Company, Inc.

wyr T'
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January 8, 2002 F

U.S. Securities and Exchange Commission

- Division of Corporation Finance

Office of Chief Counsel .

" 450 Fifth Street, N.W.

Washington, D.C. 2054%

Re:  Tootsie Roll Industries, Inc. 2002 Annual Meeting
Shareholder Proposal of Calvert Asset Management Company, Inc.

Ladies and Gentlemen:

On behalf of Tootsie Roll Industries, Inc. (the “Company”), I am writing in
response to the letter dated December 28, 2001 from Calvert Asset Management Company, Inc.
(the “Proponent”) to the Securities and Exchange Commission (the “Commission”).

The Company appreciates the Proponent’s concerns; however, it continues to
believe that the matters addressed in the Proponent’s proposal fall within the ordinary course of
the Company’s business operations. The Company does not believe that its marketing or
promotional activities contain offensive imagery. Even assuming that they did, however, as
noted in my letter dated Decernber 18, 2001, the Company believes that the Commission has
addressed this issue in its letters to RJR Nabisco Holdings Corp. (February 23, 1998) and
PepsiCo, Inc. (February-23, 1998). Each of these letters found proposals advocating the use of
only “non-racist portrayals and designations” in advertisernents to be excludable because such
issues fell within the ordinary course of a company’s business operations. In its letter, the
Proponent does not distinguish its proposal from the ones at issue in the RJR Nabisco and
PepsiCo letters. The Commission did not find those proposals to raise significant policy
concerns. Accordingly, we request that the Commissior maintain its consistent position and not
recommend that any enforcement action be taken if the Company excludes the Proponent’s
proposal from the proxy materials for its 2002 Annual Meeting of Shareholders.

g

SIDLEY AUSTIN BROWN & WQOOD 1S AN ILLINOQIS GENERAL PARTNERSHIP -
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P Please call me at (312) 853-2060 if you require additional information or wish to
dlSCUSS this submission further. In accordance with Rule 14a-8()) six copies of thxs letter are

enclosed and a copy has been sent to the Proponent.

Very truly yours,

o A

Gary D. Gerstman




~Response of the Office of Chief Ceunsel
) Division of Corpora:ion Finance

Re:  Tootsie Roll Industries, Inc.
Incommg letter dated December 18,2001

The proposal requests that Tootsie Roll “xdentlfy and disassociate from any
‘offensxve imagery to the American Indian community” in product marketing, advertising,
ndorsements sponsorshlps, and promotxons

o There appears to be some basis for your view that Tootsie Roll may exclude the
proposal under rule 14a-8(i)(7) as relating to Tootsie Roll’s ordinary business operations
(i.¢., the manner in which a company advertises its products). Accordingly, we will not
. recommend enforcement action to the Commission if Tootsie Roll omits the proposal from
A its proxy materials in reliance on rule 14a-8(i)(7).

Sincerely,

A}

Kefr Devon Gu
Special Counsel

January 31, 2002 oo
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