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On June 5, 2006, Francis E. McGovern, the Distribution Fund Administrator, submitted

to the Court “Recommended Approaches to Disburse Remaining Funds from the Global

Research Analyst Settlement,” as required by the Court’s Ordér of May 23, 2006. The SEC

recommends approval of the recommended approaches subject to the conditions set forth in this

response.; The recommended approachep, if modified as the SEC proposes, are consistent with

the Final Judgments and original Distribution'Plan — to benefit customers of the defendants

victimized by the conduct alleged in the above-captioned actions. The SEC anticipates that it

will oppose all recommendations to the Court by interested persons for any other purpose.




I.  DIS (‘U% SION

A.”  The Use Of Distribution Funds Is Limited To A Specific Purpose

The SEC’s strongly held view is that distribution funds are intended for investors
victimized by defendants’ conduct and cannot be used for other purposes. The funds consist of
penalties and disgorgement paid by defendants to resolve actions brought by the SEC, NYSE,
and NASD involving conflicts of interest between research apd investment banking. The parties
contemplated, land the Final Judgments reflect, that the distribution funds are for the benefit of
customers of the defendants v_ictimizcd by the conduct alleged in the above-captioned actions.

'i‘he Final Jiudgments prm?*ide that Ithc distribution Fun;:is are to be utilized “[t]o pay
Eligible|Distribution Fund Recipients . . § [ILB; @ also § IV.C.2 (requiring that the
Distribution Fund Administrator “distribute monies fli‘om the Distribution Fund to Eligible Fund
Recipients”). Such recipients are defined as follows: (1) “[the] person must have purchased the
‘equity securities in question’ through Defendant during the felevant period of purchase” and (2)
“[t]he person must have suffered a net loss on his equity securities purchases in question.” §

V.C. The Final Judgments also require that the Distribution Plan “provide for the equitable,

cost-effective distribution of funds to Eligible Distribution Fund Recipients” and that “those who | | f i

are allocated funds'receive mc:aniingful payments from the Diistribution Fund.” §§ V.A,, V.B.
The original Distribution Plan is ﬁnnsistent with the ﬁmdameﬁta] principles set forth in the Final
Judgments. There are also a number of restrictions on the use of distribution funds. For
example, the funds cannot be used directly or indirectly to pay defendants, any judgment or
award of punitive or non-compensatory damages, and attorneys’ fees. § NL.C. Thus, the
unexpended distribution funds cannot be used for purposes other than those set forth in the Final

Judgments.



B. Opllons That Provide Funds To Lllglble Distribution Fund Recipients
Should Be Approved

The first three opticns proposed by the Di'stribiution Fund Administrator are clearly within
the scope of the Final Judgments and original DiS{ribnti011 Plan since these options involve the
distribution of funds to Eligible Distribution Fund Recipients, The SEC endorses the options to:
pay losses for late ¢laims, engage in additional efforts to reach investors, and pay interest to

claimants. Th¢ SEC agrees that both pre-j nd;:,mf:nt and post-judgment interest should be paid |
o [

and calculdted:

C. .The Transfer Of Funds To Other Settlements Should Only Occur If
Defendants Can Demonstrate A Substantially Similar Connection

If funds remain after the ﬁrst lhfct: options have been fully implemented the SEC does not
object to the transfer nf funds to other settlements provided that the defendants can show a
substantial similarity betweer the settlements and the SEC settlement. The requirement that
there be a showing of “substantial similarity” is necessary in order to ensure that such
distributions are consistent with the express intent of the Final Judgments and the original
Distribution Plan that funds be distributed to investors victimized by the conduct alleged in the
SEC settlement. The SEC agrees that certain factors outlined by the Distribution Fund
Administrator should be applied to detennine eligible settlements. The settlement must involve:
(a) a defendant who is a defendani in these cases; (b) substantially similar allegations; (c) the
same securitiesg andétiine periods set forth in the original Distr;ibntion Plan; and (d) claimants who
purchased the s?ccun'ties from the defendants in these cases. [;etbndants should bear the sole
burden and expense of demonstrating that each of these factors is met. The SEC proposes that

the written requests be sufficiently detailed to demonstrate substantial similarity under the factors

set forth above. The SEC also requests that it be permitted to submit a response to each written

in the &nanner recommcnded by the Distribution Fund Administrator. b :



request., The %EC %dt;es not objec:t to the &eadline of December 31, 2006 for defendants to submit
a request fbr ﬁimds:.

Should the Court approve of a transfer of funds to a substantially similar settlement, the
SEC proposes that certain conditions apply to the use of such funds, The funds cannot be used to
pay attorneys’ fees or expenses. The Claims Administrators in the substantially similar
settlements should be responsible for filing any tax returns associated with their receipt and use
of the funds. In addition, the transmittal letter to eligilble claimants sent by the Claims
Administrators should include an acknowledgment that the distribution reflects a contribution by
the SEC, the NYSE, and the NA$ZD and set forth the specific amount of the contribution. If any
checks remain-uncailshed the SEC’s contribution should be returned to the SEC for distribution to
the U.S. Treasﬁry and the regulators responsible for the above-captioned actions. These
conditions shogld be set forth in the Order approving ;the plan for unexpended funds.

D. Remaining Funds Should Be Transferred To The U.S. Treasury And
Regulators Responsible For The Federal Settlement

Should any funds remain after the options described above have been fully implemented,

the remaining funds should be transferred to the United States Treasury and regulators , |
i i ! |!

responsible for the settlement of the above-captioned ;acu'ons. The distribution funds consist of

penalties and disgorgement paid by dcfcntiiants to resolve actiions brought by the SEC, NYSE, E
and NASD. The NY|SE and NASD agreed té place their pmp!m-tinna] share of settlement

proceeds into the distribution funds in tlhc:se cases. The rationale for this approach is that once all
options for distribhting funds to victims of defendants’ conduct have been exhausted, any

remaining funds should properly revert to the parties who brought the above-captioned actions

against the defendants. In addition, a portion of the funds consist of penalties paid into the

distribution funds pursuant to Section 308 of Sarbanes-Oxley (Fair Funds Provision). In the

8-



absence of an Or’dc'r directing Fair Funds tfeatment bf penalties in a given case, such penalties . .

routmely are. pald tp the U.S. Trcaa ury. In {hc above- capnoncd actions, there 1s no reason to
departlfrom thls standard pracnce after zlill distribution optlons have been exhausted. Finally,
dcfendants are eﬁpressly barred by the Final Judgments irom receiving any of the funds.

III. CONCLUSION

~ Subject to the conditions expressed above, the SEC endorses the options proposed by the

Luis R Mejia (LM 5397
Antonia Chion
Yuri B. Zelinsky
Securities and Exchange Commission
100 F Street, NE
_ ; Washington, D.C. 20549-4030
! | Telephone: (202) 551-4481
3 Fax: (202) 772-9245
Mejial (@sec.gov

Distribution Fund Administrator.

Date: June L_'l, 2006 ' Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that, on June 19, 2006, I caused the foregoing Comments of Plaintiff

Securities and Exchange Commission to be served on the following by e-mail transmission

pursuant to agreement among the parfics:

Dennis J. Blouk E§qlr11re

Cadwalader, W:ckcrsham & T d.ft |
100 Maiden Lane ' | |
New York, New York 10038 5 '

Attorneys for Bear, Stearns & Co! Inc.

Samuel J. Winer, Esquire

Marc Dorfman, Esquire

Foley & Lardner

3000 K Street, NW, Suite 500
Washington, D.C. 20007-5143
Attorneys for Henry McKelvey Blodget

Robert B. McCaw, Esquire

Wilmer, Cutler & Pickering

399 Park Avenue

New York, New York 10022

Attorneys for Citigroup Global Markets Inc.

Carey R. Dunne, Esquire

Davis Polk & Wardwell

450 Lexington Avenue

New York, New York 10017

Attorneys for Credit Suisse First Boston LLC

Stephanie Wheeler, Esquire

Sullivan & Cromwell

125 Broad Street

New York, New York 10004-2498
Attorneys for Goldman, Sachs & Co.

Mark G. Cunha Esquire

Simpson Thacher & Bartlett

425 Lexington Ave.

New York, New York 10017-3954
Artomeys for J.P. Morgan Securities Inc.

Mark F. Pomerantz, Esquire

Paul, Weiss, Rifkind, Wharton & Garrison
1285:Avenue of the Americas

New York, New York 10019-6064
Attorneys for Lehman Brothers Inc,

Dixie L. Johnson, Esquire

Fried Frank Harris Shriver & Jacobson .
1001 Pennsylvania Avenue, N.-W., Suite 800
Washington, D.C. 20004

Attorneys for Merrill Lynch, Pierce, Fenner &
Smith Incorporated

Alexander Dimitrief, Esquire
Kirkland & Ellis

200 EaQt Randolph Drive

Chlcago Illinois 60601-6636
Attorneys for Morgan Stanley & Co.
Incorporated

Mitchell A. Lowenthal, Esquire
Cara A. Chambers, Esquire

Clcary, Gottlieb, Steen & Hamilton
One Liberty Plaza

New York, New York 10006
Attorneys for UBS Warburg LLC
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Dean Jeske, Esquire -

Foley & Lardner

330 North Wabash Avenue, Suite 3300
Chicago, Illinots 60611-3608

Lee S. Richards, Esquire

Arthur S. Greenspan, Esquire
Richards Spears Kibbe & Orbe

One World Finangial Cer:ter

New York, New York 10281-1003
Attorneys foq Jack Ben_lamln Grubman

Carmen J. Lawrence Esqulre Robert A. Sacks, Esquire

Fried, Frank, Hams Shriver & J acobson LLP ' Sullivan & Cromwell

One New York Plaza 1888 Century Park East

New York, New York 10004 Los Angeles, CA 90067

Attorneys for Deutsche Bank Securities Inc. Attorneys for Thomas Weisel Partners LLC

by

e,
/ Luis R}ﬂejia

Date: June 19, 2006
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Attorneys for U.S. Bancorp Piper Jaffray, Inc.






